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INNKEEPERS. 

By  H.  G.  Connor,  Jr. 

1.  CIVIL  ACTIONS,  2. 

1.  By  Innkeeper,  2. 

a.  For  Board  and  Lodging,  2.  , 

b.  For  Stabling  Horses,  2. 

2.  Against  Innkeeper,  3. 

a.  Complaint,  Declaration  or  Petition,  3. 

(i)  For  Loss  of  Property  or  Baggage,  3, 
{a)  In  General,  3. 
(J))  From  Bath-house,  8. 

(2)  For  Personal  Injuries,  9. 

{a)  By  Falling  from  Defective  Porch,  9. 
(J))  From  Failure  to  Provide  Fire-escapes,  10. 
{/)  In   Consequence  of    Contracting  Infectious 
Disease,  10. 

(3)  For  Refusing  to  Entertain  Plaintiff,  1 1 . 

(4)  For  Penalty,  11. 

(a)  For  Failure  to  Post  Notice  as  to  Locatioti  of 

Fire-escapes,  11. 
(J?)  For  Failure  to  Provide  Life-lines  at  Beach 

Hotel,  12. 
(/)  For  Obstructing  Inspection  by  Chief  Engineer 

of  Fire  Department,  12. 

b.  Answer,  13. 

(i)  Setting  Up  Innkeeper" s  Lien,  13. 
(2)  Setting  Up  Contributory  Negligence,  14. 
II.  CRIMINAL  PROSECUTIONS,  15. 
1.   Against  Guest,  15. 

a.  For  Obtaining  Board  by  False  Pretenses,  15. 

b.  For  Surreptitiously  Removing  Baggage,  16. 
8.  Against  Innkeeper,  16. 

a.  For  Failure  to  Give  Alarm  of  Fire,  16. 

b.  For  Failure  to  Give  Checks  for  Baggage,  17. 

c.  For  Failure  to  Post  Notice  as  to  Fire-escapes^  17. 

d.  For  Failure  to  Provide  Fire-alarm  Bell,  18. 

e.  For  Failure  to  Provide  Fire-escapes,  18. 

(i)  Generally,  18. 
(2)  Iron  Balconies,  18. 

f.  For  Failure  to  Provide  Watchman,  19. 

g.  For  Failure  to  Report  Contagious  Disease,  19. 
h.   For  Keeping  Without  License,  19. 

/.  For  Refusing  to  Receive  a  Guest,  20. 
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III.  ENFORCING  INNKEEPER'S  LIEN,  20. 
1.   Affidavit  of  Innkeeper,  20. 
8.    Warrant,  21. 
« 

CROSS-REFERENCES. 

J*'or  Forms  connected  with  Criminal  Prosecution  of  Innkeepers  for  Vio- 
lations of  Liquor  Laws,  see  the  title  INTOXICATING 
LIQUORS. 

For  Form  of  Indictment  for  Allowing  a  Minor  at  a  Billiard  Table  in  a 
Hotel,  see  the  title  GAMES  AND  GAMING,  vol.  8,  Form  No. 

For  Forms  in  Proceedings  against  Innkeepers  under  Civil  Rights  Acts, 

.  see  the  title  CIVIL  RIGHTS  ACTS,  vol.  4,  p.  891. 
For  Forms  in  Prosecutions  against  Innkeepers  for  Permitting  Gaming  on 
their  Premises,  see  the  title  GAMES  AND  GAMING,  vol.  8, 

p.  95?- 
For  Forms  in  Prosecutions  against  Innkeepers  for  Using  Oleomargarine, 

see  the  title   UNWHOLESOME  AND  ADULTERATED 

FOOD. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  CIVIL  ACTIONS. 

1.  By  Innkeeper. 

a.  For  Board  and  Lodging. 
Form  No.  1 1049. 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  between  the  first  day  of  May,  iS98,  and  the  frst  day 
oi  July,  i898,  without  any  special  agreement,  the  defendant  occupied 
certain  rooms  in  the  plaintiff's  hotel  in  the  village  of  Northport,  in 
the  said  county  oi  Suffolk,  known  as  the  '■^Commercial  Hotel,"  by  per- 
mission of  the  plaintiff,  and  was  furnished  by  the  plaintiff  at  his 
request  with  food,  attendance  and  other  necessaries;  that  the  same 
were  reasonably  worth  sixty-four  dollars  and  that  the  defendant  has 
not  paid  the  same  or  any  part  thereof. 

Wherefore  said  plaintiff  demands  judgment  against  the  said 
defendant  (concluding  as  in  Form  No.  5926'). 

b.  For  Stabling  Horses. 
Form  No.  1 1 o 5 o. 

(3  Wentw.  PI.  56.) 

(^Commencing  as  in  Form  No.  2517.)  For  that  whereas  the  said 
defendant  heretofore,  to  wit,  on  the  frst  day  of  May,  a.  d.  1783,  at 
Westminster,  in  the  county  of  Middlesex,  was  indebted  to  the  said 
plaintiff  in  fve  pounds,  lawful  money  of  Great  Britain,  for  horse- 
meat,   stabling  and  attendance  by  said  plaintiff  before  that  time 
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found,  provided  and  supplied  for  and  about  divers  horses,  mares  and 
geldings  of  said  defendant  and  at  his  special  instance  and  request. 
And,  being  so  indebted,  he,  the  said  Richard  Roe,  then  and  there 
undertook  and  faithfully  promised  to  pay  the  said  sum  when  there- 
unto requested ;  nevertheless,  the  said  Richard  Roe,  not  regarding 
his  said  promise  {concluding  as  in  Form  No.  2511'). 


2.  Against  Innkeeper, 
a.  Complaint,  Declaration  or  Petition. 

(1)  For  Loss  of  Property  or  Baggage.^ 
(jx)  In  General. 


1.  Requisites  of  Complaint,  etc. — Gener- 
ally. —  For  the  formal  parts  of  a  com- 
plaint, petition  or  declaration  in  a 
particular  jurisdiction  consult  the  title 
Complaints,  vol.  4,  p.  1019:  Declara- 
tions, vol.  6,  p.  244. 

For  the  statutory  provisions  of  the 
various  states  relating  to  the  liability 
of  innkeepers  for  the  loss  of  property 
and  baggage  belonging  to  guests  see 
as  follows,  to  wit: 

Alabama.  —-Civ.  Cod6(l8g6),  §§2538- 

2543- 

Arizona.  —  Laws  (1895),  No.    31,   §§ 

3-8. 

California.  —  Civ.  Code  (1897),  §§ 
1859,  i860,  1863. 

Connecticut.  —  Laws  (1897),  c.  100,  §§ 
I,  2. 

Delaware.  —  Rev.  Stat.  (1893),  p.  409, 
c.  53,  §§  I,  2. 

Florida.  — Rev.  Stat.  (1892),  §§870- 
874. 

Georgia.  —  2  Code  (1895),  §§  2932- 
2942. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  71,  pars.  I,  2. 

lorva.  —  Code  (1897),  §  3138. 

Kentucky. — Stat.  (1894),  §|  2176-2179. 

Louisiana.  —  Rev.  Laws  (1897),  };§ 
1701,  1702. 

Maine. —  Rev.  Stat.  (1883),  c.  27,  §§ 
5-8. 

Maryland.  — Vnb.  Gen.  Laws  (1888), 
art.  71',  §§  5,  6. 

Massachusetts. — Stat.  (1885),  c.  358; 
Laws  (1897),  c.  305. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  2095. 

Minnesota.  —  Stat.  (1894),  §§  7997, 
7998. 

Missouri.  —  Rev,  Stat.  (1889),  §§ 
55",  5512. 

Montana.  — Civ.  Code  (1895),  §§  2500, 
2501,  2504,  2508,  2510. 


Nebraska.  — Comp.  Stat.  (1897),  §§ 
3290,  3291. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  129. 

A^ew  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  1535,  §8  9-12. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  4029,  4030. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4427,  4427a. 

Oklahoma. — Stat.  (1893),  §§2735,  2736. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1023,  §§  18,  19. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 

233.  §  IQ- 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7).  §  3687;  Laws  (1893),  c.  102. 

Tennessee.  —  Code  (1896),  §  3593. 

Vermont.  —  Stat.  (1894),  ^§4728-4730. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5977. 

Wisconsin. — Stat.(i898),  §§  1725-1727. 

Wyoming.  —  Laws  (1888),  c.  50. 

Inducement.  — At  common  law  it  was 
customary  for  the  declaration  to  set  out, 
as  the  foundation  of  the  action,  that 
"  by  the  custom  and  law  of  this  realm, 
innkeepers  who  keep  common  inns  for 
entertaining  men  travelling  through 
those  parts  where  those  inns  are,  and 
in  the  same  abiding,  their  goods  and 
chattels  and  money,  within  those  inns 
being,  are  bound  to  keep,  day  and 
night,  without  diminution  or  loss,  so 
that  through  the  default  of  the  said 
innkeepers  or  their  servants,  damage 
to  such  guests  might  not,  in  any  man- 
ner happen,"  etc.  But  the  common 
law  of  England  in  regard  to  the  liability 
of  innkeepers,  so  far  as  not  changed 
by  statute,  is  the  common  law  here, 
and  it  is  not  necessary  to  set  out  the 
law  in  pleading.  Kisten  v.  Hildebrand. 
9  B.  Mon.  (Ky.)  72. 

Plaintiff  a  Guest.  —  It  is  necessary  to 
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Form  No.  1 1  o  5 1  . 

(Precedent  in  Pinkerton  v.  Woodward,  33  Cal.  559.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  6910.') 

John  Pinkerton,  the  above  named  plaintiff J^  complains  oi  Robert  B. 
Woodward,  defendant,  and  for  cause  of  action  alleges:  That  the  said 
defendant,  before  and  at  the  times  hereinafter  mentioned,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  an  innkeeper;  and  as 
such  innkeeper,  the  said  defendant  hath,  for  and  during  all  that  time, 
kept  and  doth  keep,  a  certain  public  inn  for  the  reception,  lodging 
and  entertainment  of  travelers  —  that  is  to  say,  a  certain  inn  com- 
monly called  and  known  by  the  name  and  sign  of  the  ^'■What  Cheer 
House"  in  the  City  and  County  of  Sail  Francisco,  and  State  of 
California. 

And  plaintiff  avers  that  said  defendant,  so  being  such  innkeeper, 
the  said  plaintiff,  on  \.\i^  first  day  oi  November,  a.  d.   \W5,  put  up. 


allege  that  the  plaintiff  was  a  guest  at 
the  time  of  the  loss,  and  failure  to  do 
so  is  such  a  defect  as  will  not  be  cured 
by  verdict.  Towson  v.  Havre-de-Grace 
Bank,  6  Har.  &  J.  (Md.)  47;  Carter  v. 
Hobbs,  12  Mich.  52.  And  the  allega- 
tion that  plaintiff  boarded  with  de- 
fendant is  not  sufficient  to  show  that 
plaintiff  was  a  guest.  Pollock  v.  Lan- 
dis,  36  Iowa  651.  An  allegation  that 
plaintiff  as  a  guest  was  entertained  by 
defendants  as  innkeepers  is  sufficient 
to  show  relation.  Prescott  v.  Bruce,  2 
Cin.  Super.  Ct.  Rep.  58. 

Defendant  an  Innkeeper.  —  It  must  be 
alleged  that  defendant  is  an  innkeeper. 
Norcross  v.  Norcross,  53  Me.  163.  But 
an  allegation  that  plaintiff  was  "  being 
entertained  as  a  guest  in  the  inn  of  the 
said  defendant"  is  a  sufficient  allega- 
tion. Norcross  v.  Norcross,  53  R^e.  163. 
But  in  Southwood  v.  Myers,  3  Bush 
(Ky.)  682,  which  was  an  action  by  an 
innkeeper  to  enforce  a  lien,  it  was  held 
that  the  allegation  that  plaintiff  "is 
a  landlord,  proprietor  of  the  Myers 
House  "  is  not  a  sufficient  averment  that 
plaintiff  was  an  innkeeper. 

Negligence.  —  It  is  not  necessary  to 
allege  negligence  on  the  part  of  the  inn- 
keeper or  to  deny  contributory  negli- 
gence on  the  part  of  guests.  Bowell  z/. 
De  Wald,  2  Ind.  App.  303. 

Property  Lost.  —  An  objection  that 
the  declaration  alleges  the  loss  of 
money  in  bank  notes,  and  that  bank 
notes  are  not  money,  cannot  be  sus- 
tained. Towson  V.  Havre-de-Grace 
Bank,  6  Har.  &  J.  (Md.)  47. 

Precedents.  —  In  Carter  v.  Hobbs,  12 
Mich.  52,  the  action  was  commenced 
before  a  justice  of  the  peace,  and  plain- 


tiff declared,  "  for  that,  whereas  the 
plaintiff  became  and  was  a  proper 
guest  at  the  inn  of  the  defendant,  kept 
in  the  city  of  East  Saginaiu,  Saginaw 
county,  on  the  21st  day  of  February, 
1S63,  and  this  plaintiff  deposited  with 
defendant,  as  inn-keeper,  his  overcoat 
and  a  pair  of  gloves  and  a  fur  collar, 
all  of  the  value  of  $^j;  that  when  plain- 
tiff saw  fit  to  leave  he  called  for  his  said 
coat,  gloves,  and  collar,  and  the  de- 
fendant did  not  then,  nor  has  he  since, 
delivered  said  goods  to  the  plaintiff, 
although  often  requested  so  to  do.  The 
plaintiff  asks  of  the  court  a  judgment 
for  the  recovery  of  the  value  of  said 
goods,  as  above  enumerated."  Plain- 
tiff failed  to  recover,  as  the  relation  of 
innkeeper  and  guest  was  not  proved. 

Other  forms  will  be  found  as  follows, 
to  wit:  2  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed  )  322;  Jones  v.  Osborn,  2  Chit. 
Rep.  484,  r8  E.  C.  L.  398;  2  Rev. 
Swift's  Dig.  532;  Tillinghast's  F.  417, 
Humph.  Prec.  782;  Wintermute  v. 
Clark,  5  Sandf.  (N.  Y.)  242;  Wilkins  v. 
Earle,  3  Robt.  (N.  Y.)  352;  Ramaley 
v.  Leland,  6  Robt.  (N.  Y.)  358;  Quinton 
V.  Courtney,  1  Hayw.  (2  N.  Car.)  40; 
Prescoti  V.  Bruce,  2  Cin.  Super.  Ct. 
Rep.  58. 

1.  The  plaintiff  in  this  case  also  sued 
on  claims  assigned  by  three  others  and 
recovered  judgment  on  consenting  to 
release  a  portion  of  the  judgment ; 
otherwise,  judgment  to  be  reversed 
and  the  cause  remanded  for  new 
trial. 

See,  generally,  supra,  note  1,  p.  3. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  []  will  not  be  found  in 
the  reported  case. 
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and  was  then  and  there  received  into  the  said  inn  as  a  traveler,  by 
the  said  defendant,  and  then  and  there  brought  into  the  said  inn  a 
certain  purse  or  '^dLQk.'aig'&  Q,0VLX.2Xn\v\.^  one  hundred  and  sixty-eight  owrvc^^ 
of  gold  dust  —  the  property  of  the  plaintiff,  of  the  value  of  twenty-six 
92-100  dollars  per  ounce,  amounting  to  the  sum  oi  four  thousand  Jive 
hundred  and  twenty-three  7-100  dollars  lawful  money  of  the  United 
States.  Plaintiff  avers  that  defendant  gave  him  notice,  upon  or 
shortly  after  his  arrival  in  said  house,  that  he  would  not  be  responsi- 
ble, as  such  innkeeper  in  said  house,  for  any  money  or  articles  of 
value  that  would  be  left  by  his  guests  in  their  own  rooms;  but  that 
all  the  money  and  valuables  should  be  deposited  in  the  safe  at  the 
office  in  said  house  for  safe  keeping.  And  said  plaintiff  was  by  the 
defendant  particularly  requested  not  to  leave  his  money  or  valuables 
in  his  ;-oom  in  said  inn.  Plaintiff  avers  that  he  did  comply  with  said 
notice  and  request;  and  while  he  was  a  guest  at  said  hotel,  to-wit: 
on  or  about  the  11th  day  of  Noz'ember,  a.  d.  i%65,  he  did  deliver  to 
one  Seward  W.  Baker ^  the  clerk  and  servant  of  defendant  in  said  house, 
thereunto  lawfully  authorized  by  the  defendant,  the  said  one  hundred 
and  sixty-eight  ounces  of  gold  dust  of  the  plaintiff,  valued  as  afore- 
said, to  be  put  in  the  defendant's  safe  in  said  house,  and  there  kept 
by  him  until  he  should  demand  the  same.  Plaintiff  avers  that  said 
purse  or  package  of  gold  dust  aforesaid  was  then  and  there  received 
by  the  defendant's  said  clerk  and  servant,  and  placed  in  said  safe  of 
said  defendant,  and  in  his  custody  and  control,  and  has  never  since 
been  returned  to  the  plaintiff;  and  that  the  said  plaintiff  during  all 
that  time,  abided  as  a  traveler  in  said  inn.  Plaintiff  avers  that  prior 
to  the  commencement  of  this  suit,  he  did  demand  from  said  defend- 
ant, the  return  to  him  of  said  purse  or  package  containing  said  one 
hundred  and  sixty-eight  ounces  of  gold  dust,  valued  as  aforesaid,  but 
that  defendant  neglects  and  refuses  to  return  the  same  to  him. 
Plaintiff  avers  that  defendant,  so  being  such  innkeeper  as  aforesaid, 
not  regarding  his  duty  as  such  innkeeper,  did  not  keep  the  said  purse 
or  package  of  gold  dust  aforesaid,  so  brought  into  and  so  being 
in  the  said  inn,  and  so  placed  in  said  safe  as  aforesaid,  safely  and 
without  diminution  or  loss;  but  on  the  contrary  thereof,  the  said 
defendant  and  his  servants  so  negligently  and  carelessly  behaved, 
and  conducted  themselves  in  that  behalf,  that  afterwards,  and  while 
said  plaintiff  so  abided  in  said  inn  as  aforesaid,  to-wit:  on  or  about 
the  twelfth  day  of  November^  a.  d.  \W5,  the  said  purse  or  package  of 
gold  dust  aforesaid,  was,  by  and  through  the  mere  careless  negli- 
gence and  default  of  the  said  defendant  and  his  servants  in  that 
behalf,  wrongfully  and  unjustly  taken  and  carried  away  by  some  per- 
son or  persons  to  the  said  plaintiff  as  yet  unknown,  and  were  and 
still  are  thereby  wholly  lost  to  said  plaintiff. ' 

[Wherefore  plaintiff  prays  judgment  {concluding  as  in  Form  No. 
5910).Y 

Form  No.  11052. 
(Conn.  Prac.  Act,  p.  96,  No.  148.)'^ 

1.  The  matter  enclosed  by  and  to  be        2.  See,     generally,    supra,     note     I, 
supplied  within  []  will  not  be  found  in     p.  3. 
the  reported  case. 
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{Commencing  as  in  Form  No.  5912.') 

1.  At  the  time  hereinafter  mentioned,  the  defendant  was  an  inn- 
keeper, and  kept  a  common  inn  known  as  the  "  Wilson  house "  at 
Winsfed. 

2.  On  J'une  Ith,  iS79,  the  plaintiff,  being  a  traveler,  was  received  by 
the  defendant  in  his  said  inn,  as  such,  and  then  brought  into  said  inn, 
as  a  part  of  his  baggage,  and  committed  to  the  charge  of  the  defend- 
ant as  such  inn-keeper,  a  trunk  containing  his  necessary  wearing 
apparel,  and  other  articles  reasonable  for  a  traveler  to  carry,  the 
property  of  the  plaintiff. 

3.  Said  trunk  continued  in  the  charge  of  the  defendant  in 
said  inn,  and  the  plaintiff  abode  there  as  a  traveler,  until  the  loss 
hereinafter  mentioned. 

4.  The  defendant,  in  violation  of  his  duty,  did  not  keep  said  trunk 
and  its  contents  safely,  and  on  J'une  10th,  i875,  the  same  was,  through 
his  neglect  and  default,  taken  away  by  some  person  to  the  plaintiff 
unknown,  and  has  never  been  returned. 

The  plaintiff  claims  $75  damages. 
{Concluding  as  in  Form  No.  6912.) 

Form  No.  11053.' 

State  of  Indiana,    )  Marshall  Circuit  Court, 

Marshall  Connty.  )      '     March  Term,  i890. 
George  De  IVald  and  John  Doe,  partners " 

under  the  firm  name  of  George  De  Wald 

6^  Co.,  plaintiffs,  \ 

against 
John  Boutell,  defendant. 

The  plaintiffs  above  named  complain  oi  John  Bow  ell,  defendant, 
and  say  that  at  the  time  hereinafter  mentioned,  the  plaintiffs  were, 
and  now  are,  copartners  under  the  firm  name  of  George  De  Wald  (Sr" 
Co.,  and  were  engaged  in  the  wholesale  dry  goods  business  at  the 
city  of  Fort  Wayne  in  the  state  of  Indiana.  That  on  the  twenty-ninth 
day  of  August,  iS89,  and  long  prior  thereto,  the  defendant  was  the 
keeper  of  a  hotel  or  inn,  known  as  the  *'  Foss  House,"  in  the  city  of 
Plymouth,  in  said  county  of  Marshall;  that  on  the  twenty-eighth  day 
of  August,  jS89,  Frank  A.  Caswell,  who  was  then  the  traveling  agent 
and  salesman  of  the  plaintiffs,  arrived  at  said  hotel  in  a  carriage 
shortly  before  noon,  and  thereupon  registered  and  became  a  guest  at 
said  hotel,  getting  his  dinner  there;  that,  upon  his  arrival  as  afore- 
said, he  was  met  at  the  door  by  a  servant  of  said  defendant,  who 
took  from  him  his  traveling-bag  or  satchel,  which  then  contained 
two  hundred  and  fifty -two  dollars  in  gold  and  silver  coin  of  the  United 
States,  which  then  belonged  to  and  was  the  money  of  said  plaintiffs, 
the  said  6a5'«'(?// having  collected  the  same  from  customers  on  account 
of    money    due    from    them    to  the  plaintiffs;    that    the   defendant, 

1.  This  form  is  substantially  the  com-  of  the  defendant  and  want  of  con- 
plaint  in  Bowell  V.  De  Wald,  2  Ind.  App.  tributory  negligence  on  the  part  of  the 
303.     In  this  case  it  was  held  unneces-     plaintiffs. 

sary  to  allege  negligence  on  the  part         See,  generally,  supra^  note  i,  p.  3. 
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through  his  said  servant,  placed  said  traveling-bag  or  satchel,  with 
the  money  aforesaid,  in  the  baggage  or  cloak  room  adjoining  the 
office  of  said  hotel,  and  kept  possession  of  said  traveling-bag  or 
satchel  till  about  five  o'clock  of  said  day,  when  the  said  Caswell  called 
for  the  same,  and  found  that  said  traveling-bag  had  been  opened,  and 
the  said  money  taken  and  stolen  therefrom  while  in  the  possession 
of  the  defendant,  and  in  his  hotel  as  aforesaid,  while  he,  the  said 
Caswell^  was  the  guest  of  said  hotel;  that  by  the  carelessness  and 
negligence  of  the  defendant  he  suffered  some  one  to  enter 
the  said  baggage  or  cloak  room  of  said  hotel,  and  to  open  said  satchel 
and  steal  and  carry  away  said  money  of  the  plaintiffs,  who  have 
demanded  of  the  defendant  the  said  sum  of  money  or  its  equivalent, 
which  defendant  refuses  to  turn  over  or  pay. 

Wherefore  the  plaintiffs  demand  judgment  for  (jcoticluding  as  in 
Form  No.  5915). 

Form  No.  1 1  o  5  4 . 

(Precedent  in  Norcross  v.  Norcross,  53  Me.  164.)' 

\{Commencing  as  in  Form  No.  ddlfi)  in  a  plea  of  the  case]^  for 
that  whereas,  according  to  the  law  and  custom  of  the  land,  the  inn- 
keepers, that  keep  common  inns  to  lodge  and  to  entertain  as  guests, 
travellers,  strangers  and  others  therein  who  abide  in  the  same,  are 
bound  to  keep  their  goods  and  chattels,  being  within  those  inns, 
day  and  night  without  diminution,  pilfering  or  loss,  so  that  no  damage 
or  loss  may  happen  to  any  such  traveller  or  such  guest  for  want  of  due 
care  in  such  innkeepers  or  their  servants,  and  the  said  plaintiff, 
viz:  on  tht  fourteenih  day  of  October,  eighteen  hundred  sixty-two,  at 
Augusta,  aforesaid,  being  entertained  as  a  guest  in  the  inn  of  the 
said  defendant,  had  a  certain  overcoat,  of  the  value  oi  twenty  dollars, 
within  that  inn  and  delivered  the  same  to  the  said  defendant,  then 
and  there  to  be  safely  kept.  Nevertheless  the  said  defendant,  then 
and  there  knowing  the  said  overcoat  to  be  so  as  aforesaid,  within  his 
said  inn,  the  same  day  and  place,  did  so  negligently  keep  said  over- 
coat that  said  overcoat,  for  want  of  safe  keeping  thereof,  by  said 
defendant  and  his  servants,  was  then  in  said  inn  wholly  lost.  And 
said  defendant  has  not  delivered  to  said  plaintiff  his  said  overcoat, 
although  the  said  defendant  was  thereafterwards,  viz.,  on  the  same 
day,  thereto  requested,  but  hitherto  hath  refused,  and  still  doth  refuse 
so  to  do,  or  make  him  any  satisfaction  for  the  same  [to  the  damage 
of  said  plaintiff  {concluding  as  in  Form  No.  69Ifi)^ 

Form  No.  11  05 5.' 

{Commencing  as  in  Form  No.  5926.) 

I.  That  at  the  times  hereinafter  mentioned  the  defendant  was  a 

1.  It  was  objected  to  this  declaration  See,  generally,  supra,  note  i,  p.  3. 

that  it  did    not   allege  that  defendant  2.  The  matter  enclosed  by  and  to  be 

was  an  innkeeper,  but  it  was  held  that  supplied   within  [  ]  will   not  be  found 

the    words    "being    entertained    as   a  in  the  reported  case, 

guest   therein,   in  the  inn  of  said  de-  3.  See,     generally,     supra,    note     i, 

fendant,"    was    a    sufficient    allegation  p.  3. 
that  defendant  was  an  innkeeper. 
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keeper  of  a  common  inn  in  the  city  of  Buffalo^  known  as  '■'■The  Buffalo 
House. " 

II.  That  on  the  tenl/i  day  of  yu/y,  iS86,  this  plaintiff  was  received 
by  the  defendant  into  his  said  inn  as  a  traveler,  together  with  his 
baggage,  to  wit,  a  trunk  containing  his  wearing  apparel  and  certain 
jewelry,  the  property  of  the  plaintiff. 

III.  That  the  defendant  and  his  servants  so  negligently  and  care- 
lessly conducted  themselves  in  regard  to  the  same,  that  while  he  so 
remained  at  the  said  inn,  the  said  trunk  was  taken  away  from  the 
room  of  the  said  J^o/in  Doe  by  some  person  or  persons  to  the  plaintiff 
unknown;  and  thereby  the  same  became  wholly  lost  to  the  plaintiff, 
to  his  damage  one  hundred  dollars. 

Wherefore,  the  said  plaintiff  demands  judgment  {concluding  as  in 
Form  No.  5926). 

b.  From  Bath-house. 
Form  No.  11056.* 

{Commencing  as  in  Form  No.  5926.) 

I.  That  the  defendant,  at  the  time  hereinafter  stated,  was  a  com- 
mon innkeeper  at  the  village  oi  Northport  in  the  county  of  Suffolk,  in 
this  state. 

II.  That  on  the  tenth  day  of  July,  i896,  he  received  and  entertained 
this  plaintiff  as  a  guest  at  his  inn,  for  hire. 

III.  That  the  inn  of  the  defendant  was  upon  the  sea-share,  and  in 
connection  with  it  the  defendant  maintained  bathing-houses  for  the 
safe  keeping  of  the  clothing,  wardrobe,  and  such  money  and  jewelry 
of  his  guests  as  are  usually  carried  upon  the  person  of  guests  and 
patrons  of  his  inn  and  bathing-house. 

IV.  That  while  the  plaintiff  was  then  and  there  his  guest,  the 
defendant  undertook,  for  compensation  paid  him  by  the  plaintiff,  to 
keep  safely  in  one  of  his  said  bathing-houses,  the  clothing  and  such 
articles  of  jewelry  and  valuables  as  the  plaintiff  then  had  upon  his 
person,  while  the  plaintiff  should  bathe;  and  that  the  plaintiff  there- 
upon put  into  his  said  bathing-house  his  clothing,  his  pocket-book 
contaming  money  and  such  other  property  as  is  usually  carried  upon 
the  person,  of  the  value  of  one  thousand  doW^LVS,  and  left  the  same  in 
the  possession  and  charge  of  the  defendant,  both  as  innkeeper  and  as 
special  bailee  as  aforesaid. 

V.  That  while  this  plaintiff  was  bathing,  his  pocket-book  and  money 
were,  by  the  negligencp,  carelessness,  and  dishonest  management  of 
the  defendant  and  his  servants,  lost  and  stolen. 

VI.  That  the  amount  of  the  said  money  belonging  to  the  plaintiff 
so  lost  and  stolen,  while  the  same  was  under  the  charge  of  the 
defendant,  was  one  thousand  dollars  and  upwards,  in  lawful  money  of 
the  United  States,  and  current  bills  of  solvent  banks,  and  sundry 
small  silver  coins  of  trifling  value;  and  that  the  plaintiff  is  by  pro- 
fession an  attorney-at-law,  and  that  said  sum  was  such  an  amount  as 
he  might  reasonably  and  properly  carry  with  him  with  reference  to 
his  circumstances  in  life,  and  the  nature  of  his  business. 

1.  See,  generally,  supra,  note  i,  p.  3. 
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VII.  That  the  said  inn  was  upon  the  sea-shore,  and  that  facilities 
for  bathing  according  to  the  custom  of  the  neighborhood,  and  as  the 
defendant  then  well  knew,  were  considered  a  part  of  the  accommoda- 
tions necessary  to  be  afforded  by  the  innkeepers  in  that  vicinity. 

VIII.  That  by  said  negligent,  careless  and  dishonest  dealing  of 
the  defendant  and  his  servants,  the  plaintiff  has  sustained  damage  in 
the  sum  of  one  thousand  dollars. 

Wherefore  the  plaintiff  demands  judgment  {concluding  as  in  Form 
No.  6926). 


(2)  For  Personal  Injuries. 

(jx)  By  Falling  frotn  Defective  Porch. 

Form  No.  i  1057.' 

{Commencing  as  in  Form  No.  6910.) 

I.  That  on  the  tejith  ddiyoi  July,  iS98,  the  defendant  was  the  owner 
and  had  possession  and  control  of  a  certain  building  and  appur- 
tenances at  Yulfa  City  in  said  county  of  Sutter  known  as  the  ^'■What 
Cheer  House,"  which  building  was  then  occupied  and  used  by  him  as 
a  hotel  or  common  inn,  and  on  said  day  the  plaintiff  was  lawfully  in 
said  building  as  a  guest  of  said  defendant. 

II.  That  the  only  means  of  access  to,  or  egress  from,  said  hotel  for 
the  guests  and  boarders  therein,  is  by  means  of  two  flights  of  stairs 
leading  from  the  ground  in  front  of  said  building  to  a  platform 
extending  the  whole  width  thereof  about  six  feet  in  height  and  eight 
feet  in  width,  upon  which  said  platform  the  said  front  of  said  hotel 
parlor  and  office  abuts,  and  the  doors  thereof  open  therefrom;  but 
said  platform  was  so  negligently  constructed,  and  so  carelessly  man- 
aged, that  the  floor  thereof  had  become  out  of  repair  and  decayed, 
and  dangerous. 

III.  That  on  said  day,  the  defendant  well  knowing  the  premises, 
negligently  and  wrongfully  left  the  same  unguarded,  and  without  any 
signal  or  warning,  in  consequence  whereof  the  plaintiff,  while  prop- 
erly and  necessarily  upon  said  platform,  without  fault  on  his  part, 
fell  through  said  floor. 

IV.  That  by  means  of  the  premises,  the  plaintiff  was  greatly  hurt 
and  injured,  and  became  and  is,  and  for  a  long  time  will  be,  lamed 
and  sick,  and  was  during  the  space  of  four  weeks  prevented  from 
attending  to  his  business  as  an  attorney  and  counsellor  at  law,  and 
was  compelled  to  pay  for  medical  attendance  and  nursing  the  sum  of 
one  hundred  and  fifty  dollars. 

Wherefore  plaintiff  demands  {concluding  as  in  Form  No.  6910). 

1.  This  form  is  based  in  part  on  the     patent  to  all  guests,  in  consequence  of 
case  of  Ten  Broeck  v.  Wells,   47   Fed.     which  the  plaintifif  failed  to  recover. 
Rep.  690,  in  which  case,  however,   the         See,  generally,  supra,  note  i,  p.  3. 
defects  in  the  hotel  were  such  as  to  be 
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(Jf)  From  Failure  to  Provide  Fire-escapes. 
Form  No,  1 1058.' 

(  Title  of  court  and  cause  as  in  Form  No.  5929. ) 

The  plaintiff  says  that  the  defendant  was,  and  for  a  long  time 
before  the  injuries  complained  of,  had  been  the  owner  and  in  pos- 
session of  a  building  situate  on  Ontario  street,  in  the  city  of  Cleveland, 
in  said  county  of  Cuyahoga.^  four  stories  in  height,  the  first  floor  of 
which  was  used  for  stores  and  the  three  upper  stories  of  which  were 
used  as  and  for  a  hotel;  that  it  became  and  was  the  duty  of  the 
defendant  to  provide  a  convenient  exit  or  fire-escape  from  the  upper 
stories,  easily  accessible  in  case  of  fire,  yet  defendant  did  not  per- 
form said  duty,  but  wholly  neglected  the  same;  that  on  \.\i&  first  day 
of  April.,  iS95,  the  plaintiff  became  a  guest  in  said  hotel,  occupying  a 
room  in  the  rear  of  said  building  and  on  the  second  floor  thereof, 
and  was  such  a  guest  on  the  night  of  the  fifteenth  of  April,  iS95,  at 
which  time  a  fire  started  in  the  lower  or  ground  floor  of  said  build- 
ing, which  quickly  communicated  to  the  upper  stories ;  that  in  endeav- 
oring to  escape  from  said  building  plaintiff  was  forced  to  jump  from 
one  of  the  rear  windows  of  the  second  story  into  an  alley  which  ran 
along  the  rear  of  the  building,  and,  in  so  doing,  bruised,  strained  and 
injured  his  right  leg,  and  was  for  a  long  time  sick,  and  was  obliged 
to  expend  one  liundred  and  fifty  do\\a.rs  for  medical  and  other  services 
in  attempting  to  get  cured,  and  was  unable  to  attend  to  his  business 
for  ten  weeks.  That  in  everything  done  by  the  plaintiff  he  exercised 
due  care  and  that  he  received  said  injuries  wholly  by  the  negligence 
and  breach  of  duty  of  the  defendant. 

Wherefore  said  plaintiff  prays  judgment  {concluding  as  in  Form 
No.  5929). 

(/)  In  Consequence  of  Contracting  Infectious  Disease. 
Form  No.  11059.* 

(  Title  of  court  and  cause  as  in  Form  No.  5916. ) 

The  plaintiff  states  that  on  the  tenth  day  of  December,  1^8 Jf,  the 
pla.intiff  was  the  owner  and  had  possession  and  control  of  a  certain 
building  and  appurtenances  at  Le  Mars,  in  said  county  of  Plymouth, 
known  as  the  '■'■  Plymouth  Rock  House,"  which  building  was  then 
occupied  and  used  by  him  as  a  hotel  and  common  inn;  that  on  said 
date  defendant  represented  to  plaintiff  that  the  said  hotel  was  a 
desirable  place  for  guests  and  that  it  was  free  from  smallpox,  and 
that  there  was  no  person  in  said  hotel  who  was  afflicted  with  that 
diseas'e;  and  that,  relying  upon  the  truth  of  these  representations, 
the  plaintiff  consented  to  become  a  guest  at  said    hotel;  plaintiff 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  2.  This  petition  is  based  on  the  facts 
§8  2573,  2574.  See  also  the  following  in  the  case  of  Gilbert  v.  Hoffman,  66 
statutes,  to  wit:  Iowa  205,   in   which  case  plaintiff   re- 

Minnesota. — Stat.    (1894),    §§    8005-     covered. 
8009.  See,  generally,  supra,  note  i,  p.  3. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  919,  §  40. 
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further  states  that  the  said  representations  so  made  by  the  defend- 
ant were  false,  and  were  at  the  time  known  by  the  defendant  to  be 
false,  and  that  smallpox  was  then  in  the  hotel,  and  that  there  was  a 
person  then  in  the  house  who  was  afflicted  with  such  disease;  that 
by  reason  of  the  premises  the  plaintiff  contracted  smallpox  in  said 
hotel  and  became  and  was  sick,  and  by  reason  thereof  was  removed 
to  a  pest-house,  where  he  was  confined  for  and  during  the  space  of 
four  weeks,  during  which  time  he  was  prevented  from  attending  to 
his  ordinary  business,  and  suffered  great  bodily  pain  and  mental 
anguish,  and  was  permanently  disfigured  in  his  person. 

Wherefore  plaintiff  asks  judgment  for  {concluding  as  in  Form  No. 
5916). 

(3)  For  Refusing  to  Entertain  Plaintiff. ^ 

Form  No.  1 1  o 6 o. 

(Conn.  Prac.  Act,  p.  96,  No.  147.)' 

{Commencing  as  in  Form  No.  5912.') 

1.  On  April  17th,  iS79,  the  defendant  was  an  inn-keeper,  and  kept 
a  common  inn  in  Bristol,  known  as  the  Mansion  House. 

2.  On  said  day  the  plaintiff,  being  a  traveler,  entered  said  inn  and 
requested  of  the  defendant  to  permit  him  to  stay  and  lodge  at  said 
inn  during  the  night  of  the  same  day,  and  offered  to  pay  a  reasonable 
sum  for  such  lodging. 

3.  The  defendant,  in  violation  of  his  duty,  did  not  permit  the 
plaintiff  to  lodge  at  said  inn  during  the  night  aforesaid  as  requested, 
although  he  had  room  to  accommodate  him. 

4.  The  plaintiff  was  therefore  obliged  to  leave  said  inn  and  travel 
five  miles  to  another  inn  for  lodging,  and  to  expend  three  dollars  in 
being  conveyed  to  said  other  inn,  and  was  exposed  to  severe  and 
inclement  weather,  whereby  he  became  and  was  for  a  long  time  ill, 
and  unable  to  attend  to  his  ordinary  business. 

The  plaintiff  claims  %150  damages. 
{Concluding  as  in  Form  No.  5912.) 

(4)  For  Penalty.^ 

{a)  For  Failure  to  Post  Notice  as  to  Location  of  Fire-escapes. 

Form  No.  i  i  o  6  i  .* 

State  of  Minnesota,  )  District  Court. 
Q,onx\\.y  oi  Ramsey.     )  Second  Judicial 'District. 
John  Doe,  as  fire-warden  of  the  first  ward^ 
of  the  city  of  St.  Paul,  plaintiff,  I 

against  [ 

Richard  Roe,  defendant. 

1.  Precedents.  —  For  other  forms  see  3  3.  For  forms  connected  with  proceed- 
Chit.  PI.  (Phila.  i8i8)  384;  2  Rev.  ings  to  recover  penalties  see  the 
Swift's  Dig.  533.  title   Forfeitures,    Penalties,   Fines, 

2.  See,     generally,    supra,    note     i,  Amercement. 

p.  3.  4.  Minnesota.  —  Stat.  (1894),  g§  8005- 

8009. 
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The  plaintiff  above  named  complains  of  the  defendant  above  named 
and  says,  that  the  said  defendant  is  the  proprietor  of  a  building 
located  in  \h^  first  ward  of  the  said  city  of  St.  Paul  in  the  said  county 
oi  Ramsey,  used  and  occupied  by  defendant  as  a  hotel,  and  known  as 
the  ^'■Roe  House;  "  that  said  hotel  is  t/iree  or  more  stories  in  height,  to 
wit, /our  stories  in  height;  that  on  the  first  day  oi  May,  1 895,  this 
plaintiff  notified  the  said  defendant  in  writing,  requiring  him  to  keep 
burning  at  night  a  red  light  located  at  the  head  of  each  stairway 
above  the  first  floor,  and  also  one  red  light  on  each  floor  above  the 
first,  at  or  near  the  exit  to  the  stationary  fire-escape,  and  to  keep 
posted  the  following  printed  notice  in  a  conspicuous  place  in  each 
sleeping-room  above  the  first  floor,  to  wit,  "  Exit  in  case  of  fire. 
Upon  leaving  this  room  turn  to  the  right  (or  /e/t)  and  by  passing  ten 
feet  you  will  reach  a  red  light  which  indicates  fire  escape  (or  stair- 
way'); "  that  more  than  tAirty  days  have  elapsed  since  the  said  defend- 
ant was  notified  as  above,  but  that  said  defendant  has  failed  to  keep 
burning  such  red  lights  or  to  post  such  printed  notices. 

Wherefore  the  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  one  /lundred  dollars  and  the  costs  and  disbursements  of 
this  action. 

(^Signature  and  verification  as  in  For7n  No.  5920.) 

(b)  For  Failure  to  Provide  Life-lines  at  Peach  Hotel. 
Form  No.  1 1062.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  the  defendant  is  the  keeper  and  proprietor  of  a  hotel 
and  bathing-house,  upon  the  beach  and  shore  of  the  ocean,  at 
Moriches,  in  the  county  of  Suffolk,  known  as  the  "  Seaview  House;" 
and  that,  from  the  first  day  oi  July,  iS99,  to  the  ticentieth  day  oi  July, 
iS99,  both  dates  inclusive,  the  said  defendant  continuously  failed  to 
provide  the  lines  required  to  be  kept  by  the  keepers  and  proprietors 
of  such  hotels  by  section  202  of  chapter  661  of  the  Laws  of  1893  of 
the  state  of  New  York. 

Wherefore  the  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  five  hundred  dollars,  together  with  the  costs  and 
disbursements  of  this  action. 

(^Signature  and  verification  as  in  Form  No.  5926.) 

(jc)  For  Obstructing  Inspection  by  Chief  Engineer  of  Fire  Departmeiit. 

Form  No.  i  i  063.* 

Supreme  Court,  Suffolk  County. 
The  Village  of  Northport,  plaintiff, 
against 
John  Doe,  defendant. 

Stat. 


1.  New  York.  —  Birds. 

Rev. 

Stat.         2.  New  York.  —  Birds.     Rev. 

(1896),  p.  2473,  §  202. 

(1896),  p.  919,  §40. 
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The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
the  court  that  the  above  named  defendant  is  the  proprietor  and 
manager  of  a  hotel  in  the  village  of  Northport,  in  said  county  of 
Suffolk^  known  as  the  '•'Doe  House]'  that  said  hotel  exceeds  two 
stories  in  height  and  is  not  fire-proof;  that  as  proprietor  and  manager 
of  such  hotel  the  defendant  is  required  by  law  to  provide  certain 
appliances  to  be  used  as  fire-escapes,  and  that  it  is  the  duty  of  the 
chief  engineer  of  the  fire  department  of  the  village  of  Northport  to 
inspect,  or  cause  to  be  inspected  by  some  person  deputized  by  him 
for  that  purpose,  in  the  months  of  January  and  July  of  each  year, 
each  room  of  every  such  hotel  in  his  village,  to  ascertain  if  the  pro- 
visions of  the  statute  are  complied  with;  that  on  the  second ddiy  of 
July,  i898,  Henry  D.  Denton,  the  chief  engineer  of  the  fire  department 
of  the  village  of  Northport,  visited  the  said  "  Doe  House "  for  the 
purpose  of  making  such  inspection,  but  that  the  said  defendant 
obstructed  and  prevented  such  inspection. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  Qi  fifty  dollars  and  all  costs  and  expenses  of 
this  action. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

(  Verification  by  president  of  village,  y- 

b.  Answer.' 

(1)  Setting  Up  Innkeeper's  Lien.^ 
Form  No.  1 1  o  6  4 . 

1.  For  the  form  of  verification  in  a  of  $73;  that  he  had  with  him  as  bag- 
particular  jurisdiction  or  by  a  par-  gage  the  property  in  question,  and  de- 
ticular  person  see  the  title  Verifica-  fendant  had  a  lien  thereon  for  the 
TlONS.  amount  of  his  bill;  that  Reynolds,  with 

2.  For  the  formal  parts  of  an  answer  intent  to  cheat  and  defraud  defendant, 
in  a  particular  jurisdiction  see  the  title  and  to  obtain  said  property  and  get 
Answers  in  Code  Pleading,  vol.  i,  p.  away  with  it,  gave  defendant  a  draft 
799.  on    a    mercantile    firm   in  Chicago    for 

3.  Where  an  innkeeper,  without  any  the  amount  aforesaid,  and  falsely  and 
fraud  being  practiced  upon  him,  ac-  fraudulently  represented  to  defendant 
cepts  a  draft  drawn  by  the  guest  in  that  said  draft  would  be  promptly  paid, 
payment  of  his  bill,  and  voluntarily  re-  and  defendant,  relying  upon  those 
linquishes  possession  of  the  goods,  it  representations,  permitted  him  to  de- 
seems  that  his  lien  is  lost  and  cannot  part  with  said  trunk  and  its  contents; 
revive  if  the  goods  again  come  into  his  that  the  draft  was  duly  presented  for 
possession;  but  when  he  is  induced  to  payment,  and  payment  refused;  that, 
part  with  his  possessions  by  fraudulent  in  October  following,  Reynolds  re- 
representations  of  the  guest,  there  is  turned  to  said  hotel  as  a  guest  (defend- 
no  waiver  of  the  lien.  Manning  v.  ant  being  still  the  landlord),  and 
Holleobeck,  27  Wis.  202,  in  which  case  brought  said  trunk  as  his  baggage; 
the  defense,  which  was  sufficient,  was,  that  he  remained  until  he  had  con- 
in  substance,  that  one  Reynolds  came  tracted  a  bill  of  $12.50;  that  defendant 
to  defendant's  hotel  at  Oshkosh  in  this  took  possession  of  said  baggage  and 
state,  in  July,  1868,  and  took  rooms  claimed  an  innkeeper's  lien  thereon  for 
and  stopped  at  said  public  house  as  a  the  entire  sum  of  $85.50;  that  no  part 
guest,  remaining  there  until  he  had  of  said  bill  has  been  paid  except  $12. 50, 
contracted   an   indebtedness,  as   such,  and   defendant    claims   a   lien   on  the 
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(Bullitt's  Civ.  Code  Ky.  (1895),  p.  652).' 

Tohn  Doe,  Plaintiff,       i  r      r--       -^  r- 
•^  '.  '       (  Lee  Circuit  Court. 

D- L     j^D^^^^  c     A     4.  t  Answer  and  counter-claim. 
Ktchard Roe,  Defendant.  ) 

The  defendant  says  that  he  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief  whether  or  not  the  plaintiff  is  the  owner  of 
the  horse  in  the  petition  mentioned,  and  denies  that  he,  the  defend- 
ant, detains  or  has  detained,  the  horse  in  the  petition  mentioned, 
without  right,  for  he  says  that,  on  the  tenth  day  oi  July,  i896,  he  was, 
and  ever  since  has  been,  an  innkeeper;  and  that,  on  said  day,  the 
plaintiff,  who  was  traveling,  brought  said  horse  to  the  defendant's 
inn  and  required  the  defendant  to  feed  and  take  care  of  it,  which  the 
defendant  has  done  ever  since,  and  that  he  is  reasonably  entitled  to 
twelve  dollars  therefor,  and  holds  said  horse  by  reason  of  his  lien  for 
said  charges. 

Wherefore  the  defendant  makes  this  answer  a  counter-claim  against 
the  plaintiff,  and  asks  for  a  judgment  against  him  for  said  twelve  dol- 
lars and  for  the  amount  of  charges  at  the  rate  of  three  dollars  per 
week,  which  may  accrue  while  said  horse  shall  continue  in  the 
defendant's  possession,  and  costs,  and  for  a  sale  of  said  horse  to 
satisfy  said  judgment. 

Jeremiah  Mason,  Attorney. 

(^Verification.^ 

(2)  Setting  Up  Contributory  Negligence. 
Form  No.  11065." 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 
The  defendant,  Richard  Roe,  answering  the  complaint  of  John  Doe, 
plaintiff,  says: 

I.  That  he  admits  that  he  is  the  proprietor  of  the  '■'■Buffalo House" 
as  alleged  in  the  complaint,  and  that  on  the  tenth  day  of  July,  1886, 
the  plaintiff  was  received  as  a  guest  in  said  inn,  together  with  his 
baggage. 

II.  That  he  denies  that  the  loss  of  the  money  and  jewelry,  as 
alleged  in  the  complaint,  was  due  to  the  negligence  and  careless  con- 
duct of  this  defendant  or  of  his  servants,  but  alleges  that  said  loss 
was  due  to  the  negligence  of  the  plaintiff  himself,  for  that  the 
defendant  has  provided  a  safe  in  the  office  of  said  hotel  for  the  safe 
keeping  of  money,  jewelry  and  ornaments  belonging  to  the  guests  of 
said  hotel,  and  has  posted  a  notice  stating  that  there  is  such  safe  for 
the  purpose  aforesaid,  in  a  public  and  conspicuous  place  and  manner, 
in  the  office  and  public  room  and  in  the  public  parlors  of  said  hotel. 
That  the  plaintiff  neglected  to  deposit  said  money  and  jewelry  with 

property  for  the  remainder  of  the  bill,         1.  See,     generally,     supra,     note    3, 
and  a  right  to  possession  of  the  prop-     p.  13. 

erty  until  the  same  is  paid.  2.  IVew   York.  —   Birds.    Rev.    Stat. 

See,  generally,  the  statutes  cited  (1896),  p.  1535,  §  11.  See  also  statutes 
infra,  note  3,  p.  20.  cited  supra,  note  i,  p.  3. 
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this  defendant  or  his  servants  and  thereby  assumed  the  custody  and 
safe  keeping  of  such  money  and  jewelry. 

Wherefore  defendant  prays  that  the  complaint  be  dismissed  with 
costs. 

Jeremiah  Mason^  Attorney  for  Defendant. 

{Verification.') 

II.  CRIMINAL  PROSECUTIONS. 

1.  Against  Guest.^ 

a.  For  Obtaining  Board  by  False  Pretenses. 

Form  No.  1 1  o  6  6 .' 

{Commencing  as  in  Form  No.  15S)  upon  their  oaths  present  that 
John  Doe^  on  the  tenth  d?Ly  oi  July,  a.  d.  i2>95,  in  the  county  and 
state  aforesaid,  did  unlawfully  obtain  board  and  lodging  in  the 
"  Munroe  House"  a  hotel  and  boarding-house  in  the  city  of  Jefferson, 
county  and  state  aforesaid,  kept  by  ont  Richard  Roe,  by  means  of  a 
trick,  deception,  false  and  fraudulent  representation,  statement  and 
pretense,  in  this:  that  he  represented  to  the  sdji<\  Richard  Roe  that 
he  had  with  him  twenty  head  of  horses,  owned  by  him,  which  he  had 


1.  Bequisites  of  Indictment,  etc.  —  For 

the  formal  parts  of  an  indictment,  in- 
formation or  criminal  complaint  in  a 
particular  jurisdiction  consult  the  titles 
Indictments,  vol.  g,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768; 
Criminal  Complaints,  vol.  5,  p.  930. 

For  statutory  provisions  relating  to 
frauds  against  innkeepers  see  as  fol- 
lows, to  wit: 

Alabama.  —  Crim.  Code  (1896),  §  4755. 

California.  —  Pen.  Code  (1897),  §  537. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1404-1406. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1590;  Laws  (1897),  c.  100,  §  6. 

Dela^vare.  —  Rev,  Stat.  (1893),  p.  409, 

c.  53,  §  3- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  243. 

Indiana.  —  Laws  (1897),  c.  80,  §§  I,  2. 

Iowa. —  Code  (1897),  §§  5076,  5077. 

Maine.  —  Stat.  (Supp.  1895),  c.  91,  § 
46;  Acts  (1899),  c.  88. 

Maryland.  — Laws  (1894),  c.  418. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
102,  §  13,  as  aw^w^^^Stat.  (1884),  c.  169; 
Stat.  (1883),  c.  187. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 
1890),  §  92091?,  as  amended  Acts  (1891), 
No.  76. 

Minnesota.  —  Stat.    (1894),     §§   6611, 

7999- 
Missouri.  — Laws  (1891),  p.  159. 
Montana. — Civ.  Code  (1895),  §2514. 


Nebraska.  —  Comp.  Stat.  (1897),  § 
3292. 

New  Hampshire.  —  Pub.  Stat.  ('1891), 
c.  273,  §  7. 

New  Mexico.  —  Comp.   Laws  (1897), 

§§  1375. 1376- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  1536,  §  17- 

North  Dakota.  —  Rev.    Codes   (1895), 

§  7674. 

Ohio.  — Bates'  Anno.  Stat.  (1897),  §§ 
7076rt-7076<r. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1024,  §§  20,  21. 

South  Dakota.  — Laws  (1893),  c.  102. 

Tennessee.  —  Code    (1896),    §§    3594, 

3595- 

Utah.  —  Rev.  Stat.  (i8g8),  g  4470. 

Virginia.  —  Code  (Supp.  1898),  § 
3722^. 

West  Virginia. — Code  (1891),  c.  145. 
§32. 

Wisconsin.  —  Stat.  (1898),  §  4438^^. 

Wyoming.  —  Rev.  Stat.  (1S97),  §  1039. 

Character  of  Hepresentations .  —  The 
false  representations  must  relate  to 
something  in  the  present,  and  not  to 
something  in  the  future.  State  v.  Tull, 
42  Mo.  App.  324. 

Value  of  Accommodation.  —  The  in- 
dictment need  not  state  that  the  ac- 
commodation or  food  procured  was  of 
any  value.  State  v.  Benson, .28  Minn. 
424. 

2.  Missouri.  —  Laws  (1891),  p.  159. 
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brought  to  Jefferson  City  for  sale,  and  that  so  soon  as  he  sold  said 
horses  he  would  pay  the  said  Richard  Roe  for  his  board  and  lodging; 
that  at  the  time  he  made  the  representations  aforesaid,  he  did  not 
have  or  own  the  aforesaid  horses,  and  that  he  well  knew  that  he  did 
not  have  or  own  them,  and  that  he  made  said  representations  with 
intent  to  cheat  and  defraud  ssad  Richard  Roe,  and  that  he  left  said 
hotel  without  paying  the  said  Richard  Roe  his  board  and  lodging  and 
still  refuses  to  pay  the  same,  contrary  to  the  form  of  the  statute 
(^concluding  as  in  Form  No.  15S). 

b.  Fop  Surreptitiously  Removing  Baggage. 
Form  No.  1 1  o  6  7 , 

(Precedent  in  State  v.  Benson,  28  Minn.  425.)' 

[(Commencing  as  in  Form  No.  6683^  makes  complaint  and  says  that 
H.  Hayes  and  E.  Benson.,  on  the  eighth  day  oi  January,  \Z81^  put  up 
at  a  hotel  [at  Fairmont,  in  the  said  county  of  Martin,  to  wit,  the 
'-'■  Martin  House,''  of  which  said  hotel  one  Willis  S.  Snow  was  pro- 
prietor, j  2  and  [on  said  eighth  day  oi  January,  i85i,]  2  did  [unlawfully 
and  fraudulently]  ^  procure  food,  entertainment  and  accommodation 
at  the  said  hotel  of  the  said  Willis  S.  Snow,  without  paying  therefor, 
with  intent  to  cheat  and  defraud  the  said  Willis  S.  Snow,  then  and 
there  the  keeper  of  said  hotel,  and  did,  with  such  fraudulent  intent, 
on  said  eighth  day  o(  January,  188I,  remove  and  cause  to  be  removed 
from  the  said  hotel  their  baggage  and  effects,  consisting  of  one  valise 
or  satchel  and  its  contents,  while  there  was  a  lien  existing  thereon 
for  the  proper  charges  due  to  the  said  Willis  S.  Snow  from  .the  said 
H  Hayes  and  £.  Benson  for  board  and  entertainment,  as  aforesaid, 
[contrary  {concluding  as  in  Form  No.  668SW  ^ 

2.  Against  Innkeeper.^ 
a.  For  Failure  to  Give  Alarm  of  Fire. 

1.  This  complaint  is  sufficient  under  §§  2091-2094;  How.  Anno.  Stat.  (Supp. 
the  third  section  of  Minn.  Stat.  (1894),  1890),  g§  1675,  i690>^,  1997^4,  2102a- 
t^  7999,  without  stating  that  the  food  or     2102/. 

accommodation  procured    or  the    bag-  Mississippi. — Anno.   Code  (1892),  §§ 

gage  removed  was  of  any  value.  2080-2091;  Laws  (1898),  c.  5,  §^5  44,  97. 

2.  The  matter  enclosed  by  and  to  be  Montana. — Civ.  Code  (1895),  t5§  2505, 
supplied  within  [  ]  will  not  be  found  2507;  Pen.  Code  (1895),  g  655. 

in  the  reported  case.  Nebraska.  ^—  Comp.     Stat.   (1897),  g§ 

3.  For  statutes  relating  to  offense  by     3293-3301. 

innkeepers  see  as  follows,  to  wit:  New  Mexico.  —  Comp.  Laws  (1897),  § 

California.  —  Pen.  Code  (1897),  §  365.  1386. 

Connecticut.  —  Gen.    Stat.    (1888),    §§  New  York.—^xrA?,.  Rev.  Stat.  (1896), 

2603,  2609.  p.  920,  §  4cw;  p.  1536,  §  16. 

Georgia.  —  3  Code  (1895),  §  603.  North  Carolina.  —  Pub.  Laws  (1895), 

Indiana.  — Horner's    Stat.    (1896),   g  c.  116,  g§  34,  37. 

2151.  North  Dakota.— Rev.  Codes  (1895),  §§ 

Louisiana. — Rev.  Laws  (1897),  p.  416.  1717,  1718. 

Maine. — Rev,  Stat.  (1883),  c.  27,  §  13.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  4238-15,4238-16. 

II,  §  30;  c.   14,  §  8;  c.  102,  g§  I,  9,  10,  Pennsylvania.  —  Bright.     Pur.    Dig. 

17-20.  (1894),   p.  914,  §  I    et  seq.,    as  amended 

Michigan.  — How.  Anno.  Stat.  (1882),  Laws  (1897),  No.  204;  p.  1021,  g§  i,  4.- 
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Form  No.  1 1068.' 

{Commencing  as  in  Form  No.  Jf757)  upon  their  oaths  present:  That 
John  Doe,  late  of  the  county  aforesaid,  on  the  thirtieth  day  of 
December,  a.  d.  \2>96,  was  the  owner  and  keeper  of  a  certain  hotel, 
in  the  county  aforesaid,  to  wit,  the  ^''  Central  House,"  in  Aberdeen,  in 
said  county;  and  that  on  said  thirtieth  di^ij  oi  December,  a.  d.  i856, 
the  said  hotel  was  found  to  be  on  fire,  and  the  said  John  Doe  unlaw- 
fully did  fail  and  neglect  at  once  to  give  notice  of  the  same  to  all 
the  guests  and  inmates  of  the  said  hotel,  contrary  to  the  form  of 
the  statute  {concluding  as  in  Form  No.  Jf757'). 

b.  Fop  Failure  to  Give  Checlcs  for  Baggage. 
Form  No.  1 1  o  6  9  .* 

{Commencing  as  in  Form  No.  J^06T)  John  Doe  of  the  offense  of 
refusing  to  give  a  receipt  or  check  for  the  baggage  of  a  guest  of  his 
hotel,  when  requested  so  to  do  by  said  guest,  for  that  the  said  John 
Doe,  on  the  tenth  day  oi  January,  iS99,  was  the  keeper  of  a  hotel, 
to  wit,  the  "  Washington  House,''  in  Washington,  in  said  county  of 
Wilkes,  and  on  said  tenth  day  of  January  the  said  John  Doe  unlawfully 
refused  to  give  a  receipt  or  check  for  the  baggage  of  one  Richard 
Roe,  then  and  there  a  guest  of  said  hotel,  and  then  and  there 
delivered  in  such  hotel,  he  the  said  John  Doe  having  been  requested 
so  to  do  by  said  Richard  Roe,  contrary  to  the  laws  {concluding  as  in 
Form  No.  Jfi6I). 

c.  For  Failure  to  Post  Notice  as  to  Fire-eseapes. 

Form  No.  11070.* 

{Commencing  as  in  Form  No.  11071,  and  continuing  down  to  *)  that  said 
liotel  is  of  over  two  stories  in  height  and  that  on  said  thirtieth  day  of 
December,  a.  d.  18P6,  and  continuously  since  said  date,  the  saidy<?^;/ 
Doe  unlawfully  has  failed,  neglected  and  refused  to  post  notices  in 
every  room  of  said  hotel,  required  by  section  2080  of  the  code  to  be 
provided  with  a  rope,  rope  ladder  or  other  appliance,  calling  atten- 
tion to  the  fact  that  such  section  has  been  complied  with,  and  desig- 
nating the  part  of  such  room  where  the  said  rope,  rope  ladder  or 
appliance  is  fastened,  with  general  directions  for  its  use,  contrary  to 
the  form  of  the  statute  {concluding  as  in  Form  No.  Jf.757). 

South  Dakota.- — Dak.  Comp.  Laws  1.  Mississippi. — Anno.  Code  (1892), 
'(1887),  §§  2410,  2411.  §§  2086,  2ogi.     See  also  statutes  cited 

Utah. — Rev.  Stat.  (1898),  §  4471.  supra,  note  3,  p.  16. 

F>r/w£'«/.— Stat.  (1894),  §^  4725-4727.         2.   Georgia.  —  3  Code   (1895),    §   603. 

West  Virginia.  —  Code  (1891),  c.  32,     See   also  statutes  cited  supra,    note  3, 
§§  I,  3;  Acts  (1883),  c.  63  (Code  (1891),     p.  16. 
p.  1045).  3*  Mississippi.  —  Anno.    Code  (1892), 

Wyoming.  —  Rev.  Stat.  (1887),  §  1038.     §§2081,  2091.     See  also  statutes  cited 

supra,  note  3,  p.  16. 
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d  For  Failure  to  Provide  Fire-alarm  Bell. 

Form  No.  11071.' 

{Commencing  as  in  Form  No.  Jf757^  upon  their  oaths  present  that 
John  Doe,  late  of  the  county  aforesaid,  on  the  thirtieth  day  of  Decem- 
ber, A.  D.  \Z96,  and  continuously  since  said  date,  was  the  owner  and 
keeper  of  a  certain  hotel  in  the  county  aforesaid,  to  wit,  the  "  Central 
House,''  vs\  Aberdeen,  in  said  county,*  and  that  on  said  thirtieth  ddij  of 
December,  a.  d.  i^96,  and  continuously  since  said  date,  the  ssiid  John 
Doe  unlawfully  has  failed,  neglected  and  refused  to  provide  a  large 
alarm  bell,  to  be  placed  and  kept  near  the  office  of  his  said  hotel,  to 
be  used  to  alarm  the  inmates  in  such  hotel  in  case  of  fire  therein,  and 
for  no  other  purpose,  contrary  to  the  form  of  the  statute  {concluding 
as  in  Form  No.  4757^. 

e.  For  Failure  to  Provide  Fire-escapes. 

(1)  Generally. 

Form  No.  1 1  o  7  2 .' 

{Commencing  as  in  Form  No.  4745)  on  their  oaths  present  that  one 
John  Doe,  on  the  thirtieth  of  September,  a.  d.  1W8,  being  then  and 
there  the  owner  and  manager  of  a  certain  hotel  and  place  of  enter- 
tainment for  transient  guests,  situate  in  the  city  oi  Indianapolis,  a 
city  oi  Jive  thousand  dind.  more  inhabitants,  the  said  hotel  being  known 
as  the  '■'■Central  House  "  and  being  more  than  two  stories,  to  wit,  six 
stories  in  height,  did  then  and  there  unlawfully  conduct,  operate  and 
carry  on  said  hotel,  without  providing  sufficient  and  suitable  fire- 
escapes  and  ladders  at  convenient  places  in  the  stories  of  such  build- 
ing above  the  second  story,  for  the  speedy  escape  of  such  guests  in 
case  of  fire  and  without  causing  written  or  printed  notices  of  the 
location  and  manner  of  using  such  fire-escapes  and  ladders,  posted 
in  a  conspicuous  place  in  the  room  of  each  guest,  contrary  to  the 
form  of  the  statute  (concluding  as  in  Form  No.  Jt-TIfS). 

(2)  Iron  Balconies. 

Form  No.  1 1  073.' 

{Commencing  as  in  Form  No.  205)  upon  their  oaths  present  that 
John  Doe,  late  of  the  county  aforesaid,  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-six, 
and  continuously  since  said  date,  in  the  county  of  Colfax  aforesaid, 
and  state  of  Nebraska,  was  the  owner  of  a  hotel,  to  wit,  the  '■'■Colfax 
House''  in  Schuyler,  in  the  county  and  state  aforesaid,  which  said 
hotel  was  over  three  stories  in  height  and  over  one  hundred  feet  in 

1.  Mississippi.  —  Anno.  Code  (1892),  2151.  See  also  statutes  cited  supra, 
§§  2085,  2ogi.     See  also  statutes  cited     note  3,  p.  16. 

supra,  note  3,  p.  16.  8.  Nebraska.  —  Comp.  Stat.  (1897),  §§ 

2.  Indiana.  —  Horner's  Stat.  (1896),  ^     3294,  3296.  See  also  statutes  cited  supra, 

note  3,  p.  16. 
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length;  and  the  said  John  Doe  continuously  since  said  date  has  unlaw- 
fully failed  to  provide  said  hotel  with  permanent  iron  balconies  with 
iron  stairs  leading  from  one  balcony  to  the  other,  at  the  end  of  each 
hall  above  the  third  story,  contrary  to  the  form  of  the  statute  {con- 
cluding as  in  Form  No.  205). 

f.  Fop  Failure  to  Provide  Watchman. 
Form  No.  1 1074.' 

{Commencing  as  in  Form  No.  11071,  and  continuing  down  to  *)  that 
said  hotel  is  of  more  than  two  stories  and  contains  more  than  twenty- 
five  rooms  for  guests,  and  that  on  said  thirtieth  day  of  December, 
A.  D.  \Z96,  and  continuously  since  said  date,  the  said  John  Z>^<?  unlaw- 
fully has  failed,  neglected  and  refused  to  provide  and  employ  a 
watchman,  contrary  to  the  form  of  the  statute  {concluding  as  in  Form 
No.  J^757). 

g.  For  Failure  to  Report  Contagious  Disease. 

Form  No.  1 1  075* 

{Commencing  as  in  Form  No.  2)  upon  their  oath  present  at  the  town 
of  Salisbury,  in  the  county  of  Litchfield  aforesaid,  John  Doe,  late  of 
the  town  of  Salisbury,  in  the  county  of  Litchfield  aforesaid,  between 
Xh^  first  day  of  May  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight,  and  \\\&  first  day  of  November  in  said  year,  was 
the  proprietor  of  a  certain  hotel  in  said  Salisbury,  to  wit,  the  '•'■Salis- 
bury House,''  and  that  between  the  said  dates,  to  wit,  on  they?rj/day 
oi  June  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight,  one  Richard  Roe,  a  guest  and  lodger  in  said  hotel,  became 
sick  with  a  malignant  and  contagious  disease,  to  wit,  with  smallpox; 
and  that  the  said  John  Doe  unlawfully  failed  to  report  within  twelve 
hours  after  the  ssad  Richard  Roe  became  sick  as  aforesaid,  in  writing, 
to  the  board  of  health,  the  name  of  such  person  and  the  nature  of 
his  disorder,  against  the  peace  {concluding  as  in  Form  No.  2). 

h.  For  Keeping  Without  License.^ 
Form  No.  1 1  o  7  6 . 

(Precedent  in  State  v.  Adams,  16  Ark.  497.)* 

1.  Mississippi,  —  Anno.  Code  (1892),  and  obtained  from  the  selectmen  of  the 
§§2084,2091.  See  also  statutes  cited  said  town  of  ^/j/ifaa',  of  which  said  town 
supra,  note  3,  p.  16.  of  Alstead  he,  the  said  Peter,  then  and 

2.  Connecticut.  —  Gen.  Stat.  (1888),  §§  there  was  an  inhabitant,  and  in  which 
2603.2609.  See  also  statutes  cited  J«/ra,  same  town  oi  Alstead  he,ihe  said  Peter 
note  3,   p.  16.  Fletcher,  then   resided,  contrary   to  the 

3.  Precedent.  —  In  State  v.  Fletcher,  5  form  of  the  statute." 

N.  H.  257,  the  indictment,  which  was  4.  This  indictment  was  drawn  under 
suflScient,  charged  that  defendant  at  a  a  statute  which  declared  that  "  all  per- 
certain  time  and  place  "did  exercise  sons  keeping  a  public  tavern,  whether 
the  business  of  a  taverner  without  a  they  retail  spirituous  or  vinous  liquors 
license   therefor   in    writing,    first  had     or  not,  shall   first  procure  a  license  for 
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[(77V/(?  of  court  and  cause  as  in  Form  No.  196. ^y- 

The  grand  jurors  [of  the  state  of  Arkansas,^  ^  in  and  for  the  body 
of  the  county  of  Johnson,  upon  their  oath,  present  that  William  Adams, 
on  the  10th  day  of  April,  a.  d.  i85^  in  the  county  aforesaid,  did  then 
and  there  keep  a  public  tavern  without  having  first  procured  a  Ucense 
from  the  county  court  oi  his  county  for  that  purpose,  against  the  peace 
and  dignity  of  the  State  of  Arkansas. 

[(^Sigftature  as  in  Form  No.  196. yy- 

i.  For  Refusing  to  Receive  a  Guest. 
Form  No.  1 1  o  7  7  .* 

(  Title  of  court  and  cause  as  in  Form  No.  5721. ) 

The  grand  jury  of  the  city  and  county  of  Ne7u  York,  by  this  indict- 
ment, 3.ccn?,t  John  Doe  oi  the  crime  of  refusing,  without  just  cause 
or  excuse,  to  receive  and  entertain  a  guest  in  an  inn  owned  and  carried 
on  by  sdixd.  John  Doe,  committed  as  follows: 

The  sd^d  John  Doe,  on  the  frst  day  ol  January,  i&99,  owned  and 
carried  on  a  certain  inn  or  hotel  at  No.  1350  Third  Avenue,  in  the 
city  of  Neiv  York,  the  same  being  duly  licensed  as  such  by  the  com- 
missioners of  the  board  of  excise  of  the  city  of  New  York,  and  said 
John  Doe,  by  advertisement  to  the  public  that  he  was  such  innkeeper, 
invited  public  patronage  for  the  rooms  and  board  he  was  then  and 
there  prepared  to  furnish;  and  on  the  ^dXd  first  day  oi  January,  i899, 
Richard  Roe,  a  citizen  of  the  state,  asked  and  required  of  said  John 
Doe  thsLt  he,  the  said  Richard  Roe,  be  furnished  with  a  room  at  the 
aforesaid  inn  or  hotel,  owned  and  kept  by  the  said  John  Doe  as  afore- 
said, for  such  reasonable  time  as  he  might  desire  to  occupy  the  same, 
and  then  and  there  offered  to  pay  said  John  Doe  for  such  accommo- 
dation such  price  as  he  might  desire;  that  thereupon  the  %2\di  John 
Doe  refused  without  just  cause  or  excuse  to  receive  and  entertain  the 
said  Richard  Roe. 

{^Signature  as  in  Form  No.  5721.') 

III.  ENFORCING  INNKEEPER'S  LlEN.3 

1.  AflBdavit  of  Innkeeper. 

that  purpose  from  the  county  court  of  Arizona.  —  Laws   (1895),   No.   31,  §§ 

his     county."      The    indictment     was  I,  2. 

quashed  on    motion  of  the  defendant,  California.  —  Civ.    Code    (1897),,  §§ 

butthis  judgment  was  reversed  and  the  1861,  1862. 

cause  remanded    for   further  proceed-  Colorado.  —  Mill's  Anno.  Stat.  (1891), 

ings.  §  1407. 

1.  The  matter  enclosed  by  and  to  be  Connecticut.  —  Laws  (1897),  c.  loo, 
supplied   within  [  ]  will    not  be   found  §§  3-5. 

in  the  reported  case.  Florida. —  Rev.  Stat.  (1892),  §  1740. 

2.  New  York.  — Cook's  Pen.  Code  Georgia.  — 2.  Code  (1895),  |§  2787, 
(1898),  §  381.     See  also   statutes   cited     subs.  11;  2810,  2818.  2940. 

supra,  noic;  3,  p.  16.  Idaho.  —  Rev.  Stat.  (1887),  §  I160. 

3.  For  statutes  relating  to  the  lien  of  Illinois.  —  Starr  &  C.  Anno.  Stat, 
an  innkeeper  and  the   manner  of  en-     (1896),  c.  82,  par,  42;  c.  141. 

forcing  same  see  as  follows,  to  wit:  Indiana.  —  Laws  (1897),  c.  80,  §  3. 
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Form  No.  1 1  o  7  8 .  • 

Commonwealth  of  Kentucky^  \ 
County  of  Jefferson.  ) 

John  Doe  says  that  he  is  the  owner  and  proprietor  of  the  **  Central 
House  "  in  Dandn'dge,  in  said  Jefferson  county,  and  that  Richard  Roe 
owes  him  the  sum  of  twenty-Jive  dollars  for  board  furnished  the  said 
Richard  Roe  hy  the  saxd  John  Doe,  at  the  said  ^^  Central  House,''  and 
that  the  said  Richard  Roe  brought  to  said  ^''  Central  House"  the  fol- 
lowing baggage  and  personal  property,  owned  by  him,  to  wit,  (^Here 
describe). 

(^Signature  and  jurat  as  in  For7n  No.  77  Iff). 

2.  Warrant. 

Form  No.  1 1  o  7  9  .* 

John  Doe,  plaintiff,      1 

against  >■  Warrant. 

Richard  Roe,  defendant.  ) 

The  Commonwealth  of  Kentucky  to  the  Sheriff  or  any  Constable  or 
Town  Marshal  oi  Jefferson  County. 

It  appearing  from  the  affidavit  of  the  above  named  John  Doe,  that 
the  above  named  Richard  Roe  owes  him  for  board  and  lodging,  fur- 
nished the  said  Richard  Roe  by  the  said  John  Doe  as  an  innkeeper, 
the  sum  of  ttventy-fi,ve  dollars,  which  became  due  on  the  tenth  day  of 
July,  iS98,  you  are  hereby  commanded  to  levy  upon  and  seize  so 
much  of  the  baggage  and  personal  property  described  in  the  above 
affidavit  as  will  pay  the  said  sum  of  twenty-ff-ve  dollars,  with  interest 
thereon  from  the  tenth  day  oi  July,  iS98,  at  six  per  cent,  per  annum, 
and  the  costs  of  this  proceeding.. 

Witness  John  Afarshall,  Judge  of  the  Jefferson  Quarterly  Court  (or 
Justice  of  the  Peace)  thxs  fifteenth  day  oi  July,  i898. 

John  Marshall,  J.  Jefferson  Q.  C.  (or  /.  P.). 

Iowa.  —  Code  (1897),  §  3138.  Pennsylvania.  —  Bright.    Pur.    Dig. 

Kentucky.  —  Stat.  (Supp.  1899),  p.  55.  (1894),  p.  1023,  §§  16,  17,  22. 

Maine.  —  Rev.  Stat.  (1883),  c  91,  §  46.  South  Dakota.  —  Laws  (1893),  c.  102.  ' 

Massachusetts.  —  Stat.   (1893),   c.  419;  Tennessee. — Code    (1896),    §§    3590- 

Stat.  (1894),  c.  181.  3592,  3596. 

Minnesota.  —  Stat.  (1894),  ^  8001.  Texas.  —  Rev.  Stat.  (1895),  S^  3318. 

il/.jM/awa.  —  Civ.  Code  (1895),  §§  2502,  Utah.  —  Rev.    Stat.    (1898),  §§    1402, 

2503,  2511-2513.  1405. 

Nevada.  —  Gen.  Stat.  (1885),  §§  4960-  Virginia.  —  Code    (1887),    §§    2489- 

4963.  2493. 

New  Jersey.  —  Gen.   Stat.    (1895),    p.  Washington.  —  Ballinger's     Anno. 

1967,  ^§  48-51.  Codes  &  Stat.  (1897),  §§  5975,  5976. 

New  Mexico.  —  Comp.    Laws    (1897),  Wisconsin. — Stat.  (1898),  ij  3344. 

§§  2239-2242.  Wyoming.  — Rev.  Stat.  (1887),  §  1481, 

Ne'io  York.  —  Birds.  Rev.  Stat.  (1896),  In  nearly  all  of  the  above  states  the 

p.  1534,' §§  1-8,  13,  14.  lien  is  enforced  by  sale  of  property  de- 

North  Dakota.  —  Rev.  Codes  (1895),  §  tained  after  advertisement,  as  required 

4841.  by  law. 

Oklahoma. — Stat.     (1893),    §§    2735,  1,  Kentucky.  —  Stat.  (Supp.   1899),   P-  ■ 

3216.  55,  c.  6g,  §  3.     See  also  statutes  cited 

Oregon. — Hill's  Anno.    Laws  (1892),  supra,  note  3,  p.  20. 
p.  1908  as  amended  Laws  (1893),   p.  77. 
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By  W.  R.  Buckminster. 

I.  By  a  Sheriff's  jury,  22. 

1.  Application  for  Writ,  23. 

a.  By  Plaintiff,  23. 

(i)  PrcBcipe,  23. 

(2)  Notice  of  Motion,  23. 

b.  By  Defendant,  23. 

8.  Order  for  Writ  to  Issue,  24. 

3.  The  Writ,  25. 

4.  Notice  of  Execution  of  Writ,  28. 

5.  Sheriff's  Return,  29. 

6.  The  Inquisition,  29. 
II.  BY  A  REGULAR  JURY,  29. 

1.  Affidavit  by  Plaintiff,  30. 

3.  Defendant's  Claim  for  Assessment  by  Jury,  31. 

3.  Order  for  Assessment,  31. 

4.  Notice  of  Assessment,  32. 
6.    The  Inquest,  32. 

III.   MOTION  TO  SET  ASIDE  INQTTISITION,  12,. 

CROSS-REFERENCES. 

For  Forms  relating  to  Warrant  of  Inquiry  of  Damages  in  Eminent 
Domain  Cases,  see  the  title  EMINENT  DOMAIN,  vol.  7, 
Forms  Nos.  8j7^8jgo. 

I.  BY  A  SHERIFF'S  JURY.i 

1.  Scope  of  Article.  —  This  article  deals  manded   varies  in  the  different  states, 

only  with  assessment  of  damages  by  For  list  of  the  statutes  on   the  subject 

writ  of  inquiry  and  by  virtue  of  orders  see  note  5,  p.  29,  and  infra,  this  note, 

for  assessment  by  a  jury  in  the  nature  As  to  assessment  of  damages  by   a 

of   such  writ.     Motions   and  orders  of  sheriff's  jury,  see  as  follows: 

this  kind  are  usually,  and  orders  for  New  fersey.  —  Gen.    Stat.   (1895),    p. 

assessment  by  the  clerk  or   a   referee  2558,   §   149;  p.    2559,  §§    152,    153;  p. 

almost    always,    incorporated    in    the  2564,  §  187;  p.  2775,  §§  24,  25. 

motions     and    orders     for    judgment.  New  York.  —  Birds.  Rev.  Stat.  (1896), 

The  few  forms  of  orders  in  assessments  p.  1725,  §  12;  p.  1726,  §  15. 

of  the  latter  sort  will  therefore  be  found  Pennsylvania.  —  Brews.     Pr.,    §    688 

incorporated  in  forms  of  judgment  in  et  seq. 

the  title  Judgments.  South    Carolina.  —  Code   Civ.    Proc. 

The  frequency  with  which  such  as-  (1893),  ^  175. 
sessment  as  is  here  treated  may  be  de- 
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1.  Application  for  Writ. 

a.  By  Plaintiff. 

(1)  Praecipe. 

Form  No.  i  io8o.' 

(  Title  of  court  and  cause  as  in  Form  No.  8688. ) 
Sir: 

Issue  writ  of  inquiry  of  damages  in  the  above  case,  returnable 
sec.  leg. 

(^Date^  signature  and  address  as  in  Form  No.  8688.) 

(2)  Notice  of  Motion. 
Form  No.  1 1  o  8 1  .^ 

Supreme  Court,  Suffolk  County. 

Jolm  Doe,  plaintiff,       \ 

against  v 

Richard  Roe,  defendant.  ) 

Please  take  notice  that  John  Doe,  the  plaintiff  herein,  will  apply  to 
the  Supreme  Court  at  a  special  term  to  be  held  by  Hon.  John  Marshall, 
justice,  at  the  county  court-house  in  the  village  of  Riverhead,  on  Mon- 
day, the  fourteenth  day  oi  January,  i896,  at  ten  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard,  for  judgment 
for  the  relief  demanded  in  the  complaint  and  for  a  writ  of  inquiry 
directed  to  the  sheriff  of  the  county  of  Suffolk,  to  assess  the  damages 
of  said  plaintiff  by  occasion  of  the  premises  set  out  in  the  complaint. 
Jeremiah  Mason,  Attorney  for  Plaintiff, 
Office  and  P.  O.  address,  49  Main  St.,  Northport,  N.  Y. 

To  Joseph  Story,  Attorney  for  Defendant. 

Dated  the  third  day  of  January,  i896. 

b.  By  Defendant. 
Form  No.  1 1082.' 

New  Jersey  Supreme  Court. 
JO  n     oe     I  Upon  Contract. 
against       >■  Affidavit 
Richard  Roe.  ) 

1.  See  Brews.  Pr.  (Pa.)  §  700.  the  clerk  of  the  court  an  affidavit  that 

2.  New  York.  —  Birds.  Rev.  Stat,  the  amount  claimed  to  be  due  to  the 
(1896),  p.  1725,  §  12;  p.  1726,  §15.  See  plaintiff  in  the  bill  of  particulars,  or 
also  statutes  cited  infra,  note  5,  p.  some  part  thereof,  is  not  due  from  the 
29;  note  I,  p.  31.  defendant   to   the    plaintiff,   specifying 

3.  The  defendant  shall  not  enter  a  what  amount,  if  anything,  is  due  to  the 
rule  that  the  damages  shall  be  assessed  plaintiff,  and  that  the  rule  for  the  as- 
by  a  writ  of  inquiry  in  cases  where  the  sessment  of  damages  by  a  writ  of  in- 
plaintiff  is  entitled  to  have  his  damages  quiry  is  not  intended  for  the  purpose 
assessed  by  the  court,  or  a  judge,  or  of  delay,  but  only  to  have  the  amount 
the  clerk  thereof,  unless  he  shall  enter  due  to  the  plaintiff  correctly  ascer- 
a  rule  therefor  before  the  expiration  of  tained.  N.  J.  Gen.  Stat.  (1895),  p. 
the  time  for  pleading,  and  shall,  at  the  2559,  §  151. 

time   of  entering   such  rule,   file  with 
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State  of  New  Jersey,  ) 
County  o(  Hudson.      ) 

Richard  Roe,  of  full  age,  being  duly  sworn  on  his  oath,  says  -that  he 
is  the  defendant  above  named,  and  that  there  is  not  due  from  him  to 
the  plaintiff  the  sum  oi  five  hundred  dollars  as  set  forth  in  the  plain- 
tiff's bill  of  particulars;  that  of  the  said  sum  oi  five  hundred  dollars  so 
set  forth,  the  sum  of  one  hundred  dollars  is  not  so  due  and  owing  to 
said  plaintiff  from  said  defendant;  and  further  says  that  there  is  due 
from  said  defendant,  this  deponent,  to  the  said  plaintiff,  the  sum  of 
four  hundred  dollars  only;  and  deponent  says  that  the  rule  for  the 
assessment  of  damages  by  a  writ  of  inquiry  is  not  intended  for  the 
purpose  of  delay,  but  only  to  have  the  amount  due  to  the  plaintiff 
correctly  ascertained. 

Richard  Roe?- 

Sworn  and  subscribed  before  me  this  twenty-third  day  of  October^ 
iS98. 

John  GrifiHn,  Jr.,  Notary  Public,  N.  J. 

2.  Order  for  Writ  to  Issue. 

Form  No.  1 1  o  8  3 .« 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York 
held  at  the  County  Court-house  in  the  village  of  Riverhead  and  County 
of  Suffolk  on  the  twenty-sevettth  day  of  May,  i899. 

Present,  Hon.  John  Marshall,  Justice. 

John  Doe,  plaintiff,       1 

against  >■ 

Richard  Roe,  defendant.  ) 

The  summons  with  a  copy  of  the  complaint  in  this  action  having 
been  duly  served  upon  the  above  named  defendant,  personally,  on 
X)\&  fifth  day  oi  April,  iS99,  and  the  time  for  appearing  and  pleading 
having  fully  expired,  and  the  said  defendant  not  having  appeared 
and  pleaded; 

Now,  on  motion  of  Jeremiah  Mason,  Esquire,  attorney  for  plaintiff, 
it  is  adjudged  that  the  above  named  plaintiff  do  recover  of  the  above 
/named  defendant  the  damages  by  said  plaintiff  sustained  on  account 
of  the  cause  of  action  alleged  in  the  complaint;  and 

It  is  further  ordered  that  said  damages  be  assessed  by  a  jury,  and 
for  that  purpose  a  writ  of  inquiry  be  issued  to  the  sheriff  of  Suffolk 
county;  and 

1.  Who  may  Hake.  —  This  affidavit  law  form  is,  "  that  the  plaintiff  ought 
may  be  made  by  the  defendant,  or,  in  to  recover  his  damages;  but  because 
his  absence,  by  his  attorney  or  agent,  the  court  know  not  what  damages  the 
in  such  action.  N.  J.  Gen.  Stat.  (1895),  said  plaintifif  hath  sustained,  therefore 
p.  2559,  §  151.  the  sheriff  is  commanded   that,  by  the 

2.  New  York.  —  Birds.  Rev.  Stat,  oatlis  of  twelve  honest  and  lawful  men, 
(1896),  p.  1725,  §  12;  p.  1726,  §15.  See  he  inquire  into  said  damages,  and  re- 
also  statutes  cited  infra,  note  5,  p.  turn  such  inquisition  into  court." 
29;  note  I,  p.  31.  Jacobs'  Law  Diet.,  Judgment,  I;  Price 

Where  the  order  for  the  writ  is  incor-     v.  Dearborn,  34  N.  H.  481. 
porated  in  the  judgment,  the  common- 
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It  is  further  ordered  that  on  filing  the  inquisition  returned  on  said 
writ  of  inquiry,  judgment  may  be  entered  in  accordance  therewith, 
and  that  this  order,  without  further  notice. 

Enter:  J.M.,^.S.Z. 

3.  The  Writ.i 

Form  No.  1 1  o  8  4 . 

(Tidd's  F.,  p.  205,  §  50.)' 

George  the  Fourth^  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland  king,  defender  of  the  faith.  To  the 
sheriff  of  Lincolnshire,  greeting: 

Whereas  Richard  Roe,  late  of  Boston  in  your  county,  was  attached 
to  be  in  our  court  before  our  justices  at  Westminster,  to  answer /<?/?« 
Doe  in  a  plea,  that  whereas  {recite  the  declaration  verbatim^.  And  it  was 
in  such  manner  proceeded  in  our  said  court,  that  the  said  John  Doe 
ought  to  recover  against  the  said  Richard  Roe  his  damages  by  occasion 
of  the  premises:  But  because  it  is  unknown  to  our  said  court,  what 
damages  the  said  John  Doe  hath  sustained  by  occasion  of  the  premises 
aforesaid;  therefore  we  command  you,  that  by  the  oath  of  twelve 
good  and  lawful  men  of  your  bailiwick,  you  diligently  inquire  what 
damages  the  saxd  John  Doe  hath  sustained,  as  well  by  means  of  the 
premises  aforesaid,  as  for  his  costs  and  charges  by  him  about  his  suit 
in  this  behalf  expended;  and  the  inquisition  you  shall  thereupon 
take,  make  appear  to  our  justices  at  Westminster,  in  thirty  d^.ys'^ 
under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  take 
the  said  inquisition;  and  have  there  the  names  of  those  by  whose 
oath  you  shall  take  the  said  inquisition,  and  this  writ. 

Witness  S'ir  William  Draper  Rest,  knight,  at  Westminster,  the  eighth 
day  of  November  in  the  second  year  of  our  reign.* 

Form  No.  11085.* 

The  People  of  the  State  of  New  York,  to  the  Sheriff^  of  the  County 
(seal)     of  Suffolk,  Greeting: 

1.  Nature  of  Writ.  —  "A  writ  of  in-  the  writ  by  original  in  the  common 
quiry  of  damages  is  a  judicial  writ,  pleas.  Forms  of  the  writ  by  bill  and 
issuing  out  of  the  court  where  the  action  in  the  kings  bench  and  exchequer  are 
is  brought;  and  jt  must  be  sued  out  given  in  Tidd's  F.  204,  and  are  sub- 
after  interlocutory    judgment,    in    all  stantially  simifar. 

actions  where  damages  are  recoverable,  3.  Betnm  Day.  —  If   the   proceedings 

*  *  *  except  where  they  are  referred  to  were  by  original,  the  writ  was  return- 

the  master  or  prothonotaries,  on  bills  able  on  a  general  return;  but  if  by  bill, 

of   exchange   or  promissory   notes,  or  then  on  a  day  certain.     Tidd's  Pr.  574. 

are  confessed  by  the  defendant.     After  4.  Signing  and  Sealing. —  In  the  tcing's 

final  judgment,  a  writ  of  inquiry  is  in  bench  the  writ  was  sealed  only,  but  in 

general    unnecessary;    and    the    court  the   common  pleas  it  was  first  signed 

of  kings  bench  would  not  direct  such  by   the  prothonotaries    and  afterward 

a  writ  to  be  executed,  at  the  instance  sealed.     Tidd's  Pr.  574. 

of  the  defendant,  after   judgment    by  5.  New    York.  —  Birds.     Rev.    Stat, 

default  in  an  action  of  debt."     Tidd's  (1896),  p,  1725,  §  12;  p.  1726,  §  15.    See 

Pr.  573.  also  supra,  note  i,  p.  22. 

2.  Otiier  Forms.  —  This  is  the  form  of  6.  To  Whom  Directed.  —  Although  di- 
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Whereas,  in  an  action  brought  hy  Joh?i  Doe  against  Richard  Roe  in 
our  Supreme  Court,  such  proceedings  were  had  upon  the  personal 
service  of  the  summons  and  complaint  therein  upon  S2i\(\  Richard  Roe, 
that  the  soXd  John  Doe  obtained  an  order  of  said  court  on  the  four- 
teenth day  oi  January,  iS96,  directing  the  plaintiff's  damages  in  said 
action  to  be  assessed  by  a  jury,  a  copy  of  the  complaint  in  said  action 
being  hereto  annexed; 

Therefore  we  command  you  that,  by  the  oaths  of  twelve  good  and 
lawful  men  of  your  county,  you  diligently  inquire  what  damages  the 
saidy^,^«  Doe  has  sustained  by  reason  of  the  matters  alleged  in  the 
said  complaint,  and  that  you  return  the  inquisition  taken  by  you  by 
virtue  of  this  writ,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  take  such  inquisition,  together  with  this  writ,  to  the  clerk 
of  the  county  of  Suffolk,  on  or  before  the  fifth  ^  day  of  February,  i896. 

Witness  Hon.  John  Marshall,  justice  of  our  said  court,  at  the  county 
court-house  in  the  town  of  Riverhead,  this  fourteenth'^  day  of  January, 
i896. 

Jared  Sparks,  Clerk. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  1 1  o  8  6  .* 

New  Jersey,  ss. 

The  State  of  New  Jersey  to  our  Sheriff  of  our  County  of  Hudson, 
(seal)  Greeting: 
Whereas  August  Glander,  Otto  Kohler,  Woltje  Kamena  and  Jacob 
Klein  were  summoned  to  be  and  appear  before  the  Supreme  Court 
of  the  state  oi  New  Jersey,  to  answer  unto  The  Inhabitants  of  the 
To7vnship  of  Union  in  the  County  of  Hudson,  in  an  action  upon  con- 
tract, for  that  whereas  heretofore,  to  wit,  on  the  ninth  day  of  April 
in  the  year  eighteen  hundred  and  ninety-seven,  pursuant  to  the  statute 
in  such  cases  made  and  provided,  August  Glander  was  at  an  annual 
meeting  of  the  township  oi  Union  and  county  oi  Hudson  aforesaid, 
held  on  the  day  and  year  aforesaid,  at  the  township  of  Union  afore- 
said, to  wit,  Jersey  City  aforesaid,  elected  collector  of  taxes  in  said 
township,  and  being  so  elected  he,  the  said  August  Glander,  together 
with  Otto  Kohler,  Woltje  Kamena  and  Jacob  Klein,  the  defendants 
aforesaid,  afterward,  to  wit,  on  the  eighth  day  of  May  in  the  year 
eighteen  hundred  and  ninety-seven,  at  the  township  of  Union  afore- 
said, to  wit,  ^t  Jersey  City  aforesaid,  by  their  certain  writing  obliga- 
tory sealed  with  their  seals  (a  copy  of  which  is  annexed  to  this 
declaration  and  marked  Schedule  A  and  made  a  part  thereof)  and 
now  shown  to  the  court  here,  the  date  whereof  is  a  certain  day.  and 
year  therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid, 
entered  into  bond  with  the  said  the  plaintiffs  by  the  name  of  The 
Inhabitants  of  Union  Toivnship  in  the  County  of  Hudson,  by  which  the 

rected  to  the  sheriff,  the  writ  may  be  term,  but  it  may  be  returnable  after 
executed  by  a  deputy  sheriff.  Tillotson  the  second  week  of  term  because  it  is 
V.  Cheetham,  2  Johns.  (N.  Y.)  63.  not  a  writ  of  process.     2  Rumsey's  Pr. 

1.  Betum  Day.  —  A    writ   of   inquiry     600. 
must  be  tested  and  made  returnable  in         2.  See  supra,  note  i,  p.  22. 
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plaintiffs  aver  that  the  said  plaintiffs  were  intended  and  meant,  and 
thereby  then  and  there  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  said  plaintiffs  in  the  sum  of  twenty-five  thousand 
dollars  lawful  money  of  the  United  States,  to  be  paid  to  the  said 
plaintiffs,  their  successors  or  assigns,  to  which  payment  well  and 
truly  to  be  made  they  bound  themselves  and  each  of  them  for  him- 
self in  the  whole,  their  and  every  of  their  heirs,  executors  and 
administrators  firmly  by  said  writing  obligatory,  which  said  writing 
obligatory  was  and  is  subject  to  the  following  conditions,  to  wit, 
That  whereas  the  therein  above  bounden  August  Glander  was  at  the 
last  annual  town  meeting  of  the  township  of  Union  elected  as  col- 
lector of  taxes  of  the  said  township,  and  therefore  if  the  said  August 
Glander  should  truly  and  faithfully  perform  all  the  duties  enjoined 
on  him  as  collector  of  said  township,  then  the  above  obligation 
would  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
And  the  plaintiffs  further  say  that  after  the  making,  execution  and 
delivery  of  the  said  bond  the  said  August  Glander  entered  into  the 
duties  of  the  said  office,  and  collected  moneys  of  the  said  township 
to  a  very  large  extent,  to  wit,  to  the  extent  of  six  thousand  and  forty- 
six  dollars  and  eighty-seven  cents.  And  the  plaintiffs  further  say, 
that  one  of  the  duties  enjoined  upon  the  said  August  Glander  as  col- 
lector of  said  township,  was  and  is  to  pay  over  to  the  said  plaintiffs 
all  moneys  collected  by  him  as  such  collector  of  taxes  belonging  to 
said  township.  And  for  assigning  a  breach  in  the  condition  of  the 
said  writing  obligatory  plaintiffs  say  that  the  said  August  Glander 
hath  not  truly  and  faithfully  performed  all  the  duties  enjoined  upon 
him  as  collector  of  said  township,  but  hath  failed  and  neglected  to 
do  so.  And  for  assigning  a  further  breach  in  the  condition  of  the 
said  writing  obligatory  the  plaintiffs  say  that  the  said  August  Glander 
hath  not  truly  and  faithfully  performed  all  the  duties  enjoined  upon 
him  as  collector  of  the  said  township  in  that  he  hath  not  paid  over 
to  the  said  plaintiffs  the  sum  of  six  thousand  and  forty-six  dollars 
and  eighty-seven  cents,  by  him  so  collected  as  aforesaid  as  the  moneys 
of  the  said  township,  nor  any  part  thereof  except  the  sum  of  five 
thousand  five  hufidred  and  seventeen  dollars  and  sixty-seven  cents,  and 
to  pay  over  the  balance  of  said  sum,  to  wit,  the  sum  of  five  hundred 
and  ttventy-nine  dollars  and  twenty  cents,  the  said  August  Glander^ 
although  often  requested,  hath  hitherto  neglected  and  refused,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  Jersey  City  aforesaid.  And 
for  assigning  a  further  breach  in  the  condition  of  the  said  writing 
obligatory  the  plaintiffs  say  that  the  said  August  Glander,  as  such 
collector  of  taxes,  afterward,  to  wit,  on  the  day  and  year  last  afore- 
said, 2Lt  Jersey  City  aforesaid,  collected  and  received  of  the  moneys  of 
said  township  a  very  large  sum  of  money,  to  wit,  the  sum  of  five 
hundred  and  twenty-nine  dollars  and  twenty  cents,  and  they  further 
say  that  it  was  the  duty  of  the  said  August  Glander  to  have  paid  over 
the  said  last  mentioned  sum  of  money  to  the  plaintiffs  on  request. 
Yet  the  said  August  Glander,  although  often  requested  to  do  so,  hath 
refused  hitherto  and  still  does  neglect  and  refuse  to  pay  over  the 
said  sum  of  money  or  any  part  thereof  to  the  said  plaintiffs,  to  wit, 
at  Jersey  City  a.{oressiid,  by  reason  of  which  said  breaches  the  said 
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writing  obligatory  and  the  conditions  thereof  became  forfeited,  and 
therefore  an  action  hath  accrued  to  the  plaintiffs  as  aforesaid  to 
demand  and  have  from  the  said  defendants  the  said  sum  of  twenty- 
five  thousand  dollars  above  demanded  to  the  damage  of  the  said 
plaintiffs  of  one  thousand  dollars,  and  therefore  they  bring  their 
suit,  etc. 

And  such  proceedings  were  thereupon  had  in  our  said  court  that 
it  was  afterward  considered  that  the  said  The  Inhabitatits  of  the 
Township  of  Union  in  the  County  of  Hudson  ought  to  recover  against 
the  said  August  Glander  their  debt  aforesaid  together  with  their 
damages  which  they  had  sustained  on  occasion  of  the  detention 
thereof. 

But  because  a  jury  ought  to  inquire  of  the  truth  of  the  said 
breaches  of  the  said  condition  of  the  said  writing  obligatory  and  to 
assess  the  damage  that  the  said  The  Inhabitants  of  the  Township  of 
Ufiion  in  the  County  of  Hudson  have  sustained  thereby;  and  the  said 
The  Inhabitants  of  the  Township  of  Union  in  the  County  of  Hudson 
having  prayed  our  writ  for  that  purpose: 

Therefore  we  command  you,  the  said  sheriff  of  the  county  of 
Hudson,  that  you  summon  twelve  good  and  lawful  men  of  your 
county  to  appear  before  his  Honor  Mannifig  M.  Ktiapp,  one  of  the 
justices  of  this  court  assigned  to  hold  pleas  in  and  for  said  county 
of  Hudson  at  the  court-house  of  said  county  in  the  city  of  Jersey  City 
on  the  fourteenth  day  of  May,  at  ten  o'clock  in  the  forenoon,  to 
inquire  diligently  on  their  oath  of  the  truth  of  the  premises  and  to 
assess  the  damages  which  the  said  The  Inhabitants  of  the  Township 
of  Union  in  the  County  of  Hudsoti  have  sustained  by  reason  of  the 
aforesaid  breaches  and  that  you  have  on  that  day  before  said  justice 
then  and  there  this  writ. 

Witness,  Mercer  Beasley,  Esquire,  our  chief  justice,  at  Trenton^ 
this  thirty-first  day  of  April,  eighteen  hundred  and  ninety-nine. 

Benj.  F.  Lee,  Clerk. 

Bedle,  Muirheid&'  McGee,  Attorneys. 

4.  Notice  of  Execution  of  Wrlt.^ 

Form  No.  1 1087. 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  is  hereby  given  that  the  damages  which  the  plaintiff  in  the 
above  action  is  entitled  to  recover  therein  will  be  assessed  before 

1.  When  Necessary.  —  Where  the  de-  7>.  Reynolds,  33  Mich.  60;  Bossout  v. 
fendant  has  entered  an  appearance,  Rome,  etc.,  R.  Co.,  131  N.  Y.  37;  Rose 
and  is  subsequently  defaulted,  notice  v.  Barr,  2  Wis.  492. 
of  the  execution  of  the  writ  of  inquiry  "When  Unnecessary.  —  Where  the  de- 
must  be  served  or  the  inquisition  may  fendant  has  not  appeared,  he  is  not  en- 
be  set  aside  upon  motion  by  the  op-  titled  to  notice  of  the  execution  of  the 
posing  party.  Kalkaska  Mfg.  Co.  v.  writ  of  inquiry.  Cairo,  etc.,  R.  Co.  v, 
Thomas,     17    111.     App.     235;     Mason  Holbrook,  72  111.  419. 
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Francis  Martin^  Esq.,  sheriff  oi  Albany  county,  at  his  office  in  the  city 
of  Albany,  on  Friday,  the  sixteenth  day  of  December,  i898,  at  ten^ 
o'clock  in  the  forenoon.^ 

Jeremiah  Mason,  Plaintiff's  Attorney. 

To  Joseph  Story,  Defendant's  Attorney 

Dated  the  sixth  day  of  December,  i898. 

5.  Sheriff's  Return. 

Form  No.  1 1  o  8  8  . 

The  execution  of  this  writ  appears  by  the  inquisition  ^  hereunto 
annexed. 

John  Lynch,  Sheriff. 

6.  The  Inquisition. 

Form  No.  1 1  o  8  9  . 

New  Jersey,  ss. 

An  inquisition  taken  and  indented  at  the  court-house  in  Trenton, 
in  the  county  of  Hudson,  on  the  fifth  day  of  May,  a.  d.  i2>99,  before 
John  Lynch,  sheriff  of  the  county  of  Hudson,  by  virtue  of  a  writ*  of 
the  state  of  New  Jersey  directed  to  said  sheriff  and  annexed  to  this 
inquisition  to  inquire  of  certain  matters  specified  in  said  writ  by  the 
oath  of  {Here  insert  names  of  all  the  Jurors),  who,  upon  their  oath,  say 
(^Here  insert  finding  of  the  Jury'). 

In  witness  whereof,  the  said  sheriff  and  the  said  jurors  have  here- 
unto set  their  hands  and  seals  the  day  and  year  above  mentioned. 

(^Signed  and  sealed  by  all  the  Jurors.) 

II.  BY  A  REGULAR  JURY.« 

1.  Time. — "By  ten  o'clock"  is  too  4.  Writ.  —  For  form  of  the  writ  see 
uncertain.      Arnold   v.    Squire,    Sayer     svpra.  Forms  Nos.  11084  to  11086. 

181.      The   same   is   true   of    "at    ten  5.  With   reference  to  the  assessment 

o'clock,  or  as  soon    thereafter  as   the  of  damages   by  a  regular  jury,  see  as 

sheriff  can  attend."    Hannaford  z/.  Hoi-  follows: 

man,  Barnes  295.     But  a  notice  which  Alabama.  —  Civ.  Code  (1896),  §  3316; 

recites  that  the  writ  will  be  executed  Porter  z/.  Burleson,  38  Ala.  343;  Kenum 

on  "^  Wednesday,  the  nth   day  oi  June  v.  Henderson,  6  Ala.  132. 

inst.," — Wednesday  falling,  in  fact,  on  Arkansas.  —  Sand.  &   H.  Dig.  (1894;, 

the  loth  of  June — is  sufficient,  unless  §  5863. 

the  defendant  shows  by  affidavit  that  California.  —  Code  Civ.  Proc.  (1897), 

he    was    misled    thereby.       Eldon    v.  §    585;    Hartman  v.  Williams,   4   Cal. 

Haig,  I  Chit.  Rep.  11,  18  E.  C.  L.  14.  254. 

2.  Proviso.  —  The  notice  of  execution  Colorado.  —  Colorado  Springs  Co.  z/. 
of  the  writ  is  not  vitiated  by  the  addi-  Hewitt,  3  Colo.  275. 

tion  of  the  qualifying  words,  "provided  Connecticut.  — Gen.     Stat.    (1888),    § 

an  interlocutory  judgment  shall  then  1108;  Seeley  v.  Bridgeport,  53  Conn.  i. 

have    been    obtained    in    this    cause."  Delaware.  —  Rev.  Stat.  (1893),  p.  789, 

Oothout  V.  Rooth,  12  Johns.  (N.  Y.)  151,  c.  106,  §  4. 

Another   provisional  notice  is  men-  Georgia. — 2    Code   (1895),    §§    5073, 

tioned  and  upheld  in  Smith  v.  Rogers,  5077,  5078. 

18  Wend.  (N.  Y.)  671.  Illinois.  —  Starr   &   C.    Anno.    Stat. 

3.  Inquisition. —  For  form  of  inquisi-  (1896),  c.  no,  par.  41;  Bell  v.  Aydelott, 
tion  see  injra.  Form  No.  1 1089.  I  111.  45. 
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1.  Affidavit  by  Plaintiff. 

Form  No.  1 1  o  90.' 

New  Jersey  Supreme  Court. 
The  Inhabitants  of  the  Township  of\ 
Union  in  the  County  of  Hudson      I  On  Contract, 
against  [Affidavit. 

August  Glander  et  al.  J 

New  Jersey,         \ 
Hudson  County,  j 

Flavel  McGee,  of  full  age,  being  duly  sworn,  on  his  oath  saith,  that 
he  is  one  of  the  firm  of  Bedle,  Muirheid  6r»  McGee,  attorneys  of  record 
for  the  plaintiff  in  this  cause. 

That  the  above  entitled  action  is  on  a  collector  s  bond,  and  that  in 
ascertaining  the  amount  due  thereon  questions  of  law  are  likely  to 
arise  that  will  be  too  difficult^  for  the  sheriff  to  adjudicate  upon,  and 


Indiana. — Horner's  Stat.  (i8g6),  §  582. 
Iowa.  —  Code  {1897),  §  3791. 
Kansas.  —  Gen.     Stat.    (1897),   c.   95, 
§  398. 

Kentucky.  —  Carroll's  Code  (1899),  ^ 

379- 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  75',  g  86. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
171,  §§  2,  3. 

Michigan. —  How.  Anno.  Stat.  (1882), 
§  7658. 

Mississippi. — Anno.    Code   (1892),    § 

749- 

Missouri. — Rev.  Stat.  (1889),  §  2251. 

Nebraska.  —  Comp.  Stat.  ( 1895),  § 
6011. 

Nevada.  —  Gen.  Stat.  (1S85),  §  3174. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  222,  §  i;  West  V.  Whitney,  26  N.  H. 

314. 

New  Jersey. — White  v.  Hunt,  6  N, 
J.  L.  330. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs.  106. 

New  York.  —  Birds.  Rev.  Stat.  (1896). 
p.  1726,  §  15;  Tillotson  V.  Cheetham,  2 
Johns.  (N.  Y.)  107;  Cazneau  v.  Bryant, 
4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  402;  Dil- 
laye  v.  Hart,  8  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)394;  Haysz/.  Berryman,  6  Bosw.  (N. 
Y.)  679;  George  v.  Fisk,  3  Robt.  (N.  Y.) 
710. 

North  Carolina.  —  Code  (1883),  §  386; 
Wynne  v.  Prairie,  86  N.  Car.  73;  Rogers 
V.  Moore,  86  N.  Car.  85. 

North  Dakota. — Rev.    Codes  (1895), 

§  5413. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5320. 

Oklahoma.  —  Stat.  (1893),  §  4292. 


Bright.     Pur.     Dig. 
Laws  (1896),  c. 
Civ.    Proc. 
4658, 


Pennsylvania.  — 
(1894).  P-   566,  §  2. 
Rhode  Island.  —  Gen. 

243,  §  5- 

South    Carolina.  —  Code 
(1893),  §  267. 

Tennessee. — Code    (1896), 
4679,  4681,  6082. 

Texas.  —  Rev.  Stat.  (1895),  art.   1286. 

Utah.  —Rev.  Stat.  (1898),  §  3179. 

Virginia.  —  Code  (1887),  §t^  3284, 
3382,  3383- 

Washington.  —  Ballinger's  Anno. 
Codes  and  Stat.  (1897),  §  4895,  5090. 

West  Virginia.  —  Code  (1891),  c.  125, 
§§  44,  45. 

Wisconsin.  —  Stat.  (1898),  §§  2891, 
2893. 

Wyoming.  —  Rev.  Stat.  (1887),  § 
2667. 

1.  See  supra,  note  5,  p.  29. 

2.  Where  the  motion  for  execution  of 
the  writ  before  a  judge  is  to  be  sup- 
ported entirely  by  affidavits,  the  aflSda- 
vits  should  show  the  nature  of  the  diffi- 
cult legal  questions  likely  to  arise,  or 
the  other  grounds  of  objection  to  the 
ordinary  course  of  proceeding  before 
the  sheriff.  White  v.  Hunt,  6  N.  J.  L. 
330;  Tillotson  V.  Cheetham,  2  Johns. 
(N.  Y.)  107.  In  the  latter  case  the  aflS- 
davit  was  by  the  defendant,  stating 
that  important  questions  of  law  were 
expected  to  arise  on  the  inquiry  which, 
as  he  was  advised  by  his  counsel, 
would  render  the  presence  of  a  judge 
necessary  to  decide  upon  them;  and 
that  he  verily  believed  that  an  impar- 
tial inquiry  could  not  be  had  before 
the  sheriff  of  Albany.  It  was  held 
not  to  be  too  general. 
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deponent  saith  that  in  his  judgment  it  would  be  in  the  interest  of 
justice  to  have  the  writ  of  inquiry  executed  before  a  justice  of  the 
said  court. 

Flavel  McGee. 
Sworn  and  subscribed  before  me  this  twenty-third  day  of  October^ 
1 879. 

John  Griffin^  Jr.,  Notary  Public,  N.  J. 

2.  Defendant's  Claim  for  Assessment  by  Jury. 

Form  No.  i  i  o  9  i .' 

In  the  Superior  Court  of  the  state  of  Washington,  for  the  county 
of  Spokane. 

John  Doe,  plaintiff,       1  ^^  ^^^^ 

zj-A     J  D       At:     A     i.    C  Claim  for  Assessment  by  Jury. 
Ktchard  Roe,  defendant.  )  j  j     j 

The  defendant   claims  that  the  plaintiff's  damages  in  the  above 

entitled  action  be  assessed  by  a  jury. 

Richard  Roe. 

3.  Order  for  Assessment.^ 

Form  No.  1 1  o  9  2 . 

(Precedent  in  Wright  v.  Crane,  13  S.  &  R.  (Pa.)  447.) 

[Simeon  Crane 
vs. 
Joshua  Wright,  surviving  partner  of 

Samuel  Wright,  Jun.,  deceased.^ 

It  is  considered  by  the  court  that  the  defendant  has  not  sufficiently 
complied  with  the  order  of  the  court  calling  on  him  to  produce  books 
and  papers,  and  are  not  satisfied  with  the  affidavit  produced  by  his 
counsel  to  excuse  him  for  iloncompliance,  and  therefore,  they  do 
award  judgment  to  the  plaintiff  by  default,  and  discharge  the  pres^ 
ent  jury  from  the  said  cause,*  and  on  motion  of  the  plaintiff's  atton 

1.  In  Minnesota  and  Washington,  the  ant    must   apply    for   assessment  by  a 

defendant,    though    he    has    not     ap-  jury  before  the  interlocutory  judgment 

peared,  may  demand  in  writing  an  as-  is  referred  to  the  clerk  to  assess  dam, 

sessment  of  damages,  and  the  court,  on  ages.     The  court  is  not  bound  to  hold 

application,  will  direct  the  assessment,  the  interlocutory  judgment  open  even 

Minnesota.  —  Stat.  (1894),  §  5221.  for  an  hour.     Palmer  v.  Harris,  98  111, 

Washington.  —  Ballinger's     Anno.  507. 

Codes  &  Stat.  (1897),  §  4895.  2.  See  also  Macklin  v.  Ruth,  4  Harr. 

In  ^/jjo«r/,  either  party  may  require  (Del.)   87;   Tillotson    v.    Cheetham,    2 

assessment  by  a  jury,  though  the  stat-  Johns.  (N.  Y.)  107. 

ute  mentions  only  the  plaintiff.     Lee  z/.  3.  The  matter  enclosed  by  []  will  not 

Casey,  39  Mo.  383.  be  found  in  the  reported  case. 

In  Illinois,  either  party  may  elect  to  4.  In  a   similar   manner   recite   any 

have   the  damages  assessed  by  a  jury,  other   proceedings  by  virtue  of  which 

Starr  &  C.  Anno.  Stat.  (1895),  p.  3032,  the  plaintiff  has   become  entitled  to  an 

par.    41;    Pinkel   v.    Domestic    Sewing  interlocutory  judgment. 
Mach.  Co.,  89  IlL  277.     But  the  defend- 
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ney  do  make  an  order  in  the  nature  of  a  writ  of  inquiry,  to  ctiarge 
the  jury  attending  at  this  present  court  to  inquire  of  the  damages 
and  costs  ^  sustained  by  the  plaintiff  in  this  action. 

4.  Notice  of  Assessment. 

Form  No.  1 1  o  9  3  .* 

Supreme  Court  of  New  Jersey. 
The  Inhabitants  of  the  Township  of  Union  ^ 
in  the  County  of  Hudson 
vs. 
August  Glander  et  al. 
Sir: 

Please  to  take  notice,  that  a  writ  of  inquiry  of  damages  in  this  cause 
will  be  executed  before  his  Honor  Manning  M.  Knapp,  a  justice  of 
said  court,  at  the  court-house  of  Hudson  county  in  Jersey  City  on 
Friday,  the  twentieth  day  of  January  next,  at  te7i  o'clock  in  the 
forenooVi. 

Dated  the  tenth  day  of  January,  iS99. 

Bedle,  Muirheid  &•  McGee,  Plaintiffs'  Attorneys. 
To  August  Glander,  Esq.,  Defendant. 

5.  The  Inquest.3 

Form  No.  1 1  o  9  4 . 

JVew  Jersey  Supreme  Court. 


The  Inhabitants  of  the  Township  of 
Union  in  the  County  of  Hudson 


On  Contract. 

Inquisition  on  Writ  of  Inquiry. 


August  Glander  et  al. 
State  of  JVe^u  Jersey,  ) 
Hudson  County.  \ 

An  inquisition  taken  before  me,  the  Honorable  Manning  M.  Knapp, 
one  of  the  justices  of  the  Supreme  Court  of  the  state  oi  New  Jersey, 
assigned  to  hold  pleas  in  and  for  the  county  oi  Hudson,  at  a  Circuit 
Court  holden  in  and  for  the  said  county  at  the  court-house  in  the 
city  of  Jersey  City  on  Saturday,  the  twenty-ninth  day  of  November, 
eighteen  hundred  and  ninety-nine,  by  virtue  of  a  writ  of  inquiry  of  the 
state  of  New  Jersey,  directed  to  the  sheriff  of  the  said  county  of 
Hudson,  and  to  me  as  one  of  the  justices  holding  said  court,  and  to 
this  inquisition  annexed  by  the  oaths  of  (^Here  insert  the  names  of  the 
tivelve  jurors^,  twelve  good  and  lawful  men  of  the  county  aforesaid, 
who,  being  sworn  and  charged  upon  their  oaths,  say  that  the  said 

1.  And  Costs. —  In   Maryland,  where  Kiersted  v.   Rogers,  6  Har.  &  J.  (Md.) 

the  statute  providing   for  an    order  in  282.     See  Md.   Pub.   Gen.   Laws  (1888), 

the    nature  of   a  writ  of   inquiry    pro-  art.  75,  §  86. 

vides  for  assessment  of  costs  as  well  as  2.  See  supra,  note  5,  p.  29. 

damages,   the  omission   of   the   words  3.  For  other   forms   see    Lofland    v. 

"  and  costs  "  from   the  order  is  a  for-  Dunovan,  3  Harr.  (Del.)  509;  Harris  v. 

mal  defect  which  can  be  remedied  by  Jaffray,  3  Har.  &  J.  (Md.)  543. 
amendment    in     the    appellate    court. 
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August  Glander,  being  the  duly  elected  collector  of  taxes  of  the  town- 
ship of  Union  in  the  county  of  Hudson,  and  it  being  the  duty  of  the 
said  August  Glander,  as  such  collector,  to  pay  over  to  the  said  The 
Inhabitatits  of  the  Township  of  Union  in  the  County  of  Hudson,  the  said 
plaintiff,  all  moneys  collected  by  him  as  such  collector  of  taxes  belong- 
ing to  said  township. 

And  the  said  August  Glander,  as  such  collector,  having  received  into 
his  hands  and  possession  divers  sums  of  money  belonging  to  the  said 
The  Inhabitants  of  the  Township  of  Union  in  the  County  of  Hudson,  and 
being  bound  to  pay  over  the  same  to  the  said  The  Inhabitants  of  the 
Toivnship  of  Union  in  the  County  of  Hudson  and  to  truly  and  faithfully 
perform  all  the  duties  enjoined  upon  him  as  such  collector  as  afore- 
said, that  the  said  August  Glander,  although  demanded,  has  not  paid 
to  the  said  The  Inhabitants  of  the  Township  of  Union  in  the  County  of 
Hudson  the  said  sums  of  money  by  him  collected  and  received  as 
such  collector  as  aforesaid  and  has  not  truly  and  faithfully  performed 
all  the  duties  enjoined  on  him  as  such  collector  aforesaid  during 
the  time  he  officiated  as  aforesaid,  and  especially  that  the  said 
August  Glander  did  not  pay  over  to  the  said  The  Itihabitants  of  the 
Township  of  Union  in  the  County  of  Hudson  the  sum  of  five  hundred 
and  twenty-nine  dollars  and  twenty  cents,  collected  and  received  by 
him  as  such  collector  and  belonging  to  the  said  The  Inhabitants  of  the 
Township  of  Union  in  the  County  of  Hudson,  in  accordance  with  the 
condition  of  said  bond.  And  they  further  say  upon  their  oaths  that 
the  said  The  Inhabitants  of  the  To7vnship  of  Union  in  the  County  of  Hud- 
son have  sustained  damages  by  the  aforesaid  breach  of  the  condition 
of  the  said  writing  obligatory  besides  their  costs  and  charges  by 
them  about  their  suit  in  this  behalf  expended  amounting  to  forty-one 
dollars  and  fifty-two  cents. 

In  witness  whereof  I,  the  said  justice,  have  hereunto  set  my  hand 
and  seal  the  day  and  year  and  at  the  place  above  mentioned. 

Manning  M.  Knapp,  J.  S.  C.     (seal) 

III.  MOTION  TO  Set  Aside  inquisition.^ 

1.  Irregularity.  —  A   motion   to    set  appears.     Jennings  z/.  Asten,  3  Abb.  Pr. 

aside  an  inquest  for  irregularity  must  (N.  Y.  Super.  Ct.)  373. 

be  supported  by  afBdavits  sliowing  that  \n  Illinois,  \X.  has  been    held    that   a 

grave   injustice   has   been  done.     The  party's  motion  to  set  aside  an  inquisi- 

appeal   is  to  the  discretion   of  the  re-  tion  upon  the  ground  that  the  damages 

viewing  court,  which  is  not  bound  to  are  excessive  should   not  prevail  with- 

set  the  inquest  aside,  although  proper  out    the    filing   of  a  bill  of  exceptions 

evidence    was    rejected    and   improper  containing  all  of  the  evidence  given  at 

evidence  admitted.     Sharp   v.    Dusen-  the   inquiry.     Motsinger  v.    Coleman, 

bury,     2    Johns.     Cas.    (N.     Y.)     117;  16  111.  71. 

Ward  V.  Haight,  3  Johns.  Cas.  (N.  Y.)  Bejection  of  Juror.  —  If  a  juror  be  re- 

80;  Bossout  V.  Rome,  etc.,  R.  Co.,  131  jected  by  the  sheriff  upon  an  objection 

N.  Y.  37.  not  openly  made,  the  inquisition  may 

Excessive  Damages.  —  A  motion  to  set  be  set  aside,  upon  motion,  in  the  court's 

aside  an  inquest  by  a  sheriff's  jury  upon  discretion.     Butler  v.  Kelsey,  15  Johns, 

the  ground  that  the  damages  awarded  (N.  Y.)  177. 

are   excessive  should   contain  the  evi-  Other  Grounds. —  A  list  of  the  different 

dence  given  before  the  jury,  unless  the  causes  for  which  an  inquisition  maybe 

fact  that  they  were  excessive  otherwise  set  aside,  with  authorities,  is  given  in 

2  Rumsey's  Pr.  607. 
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Form  No.  1 1  o  9  5 .  * 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Please  take  notice  that  at  a  special  term  of  the  Supreme  Court  to 
be  held  at  the  county  court-house  at  Riverhead,  before  Hon.  John 
Marshall,  justice  of  said  court,  on  Monday,  the  twenty-third  day  of 
January,  jS99,  at  ten  o'clock  in  the  forenoon,  the  defendant  will 
move,  at  said  hour,  or  as  soon  thereafter  as  counsel  can  be  heard, 
upon  all  the  papers  in  this  cause  and  upon  the  affidavit  of  said 
defendant,  verified  on  the  ninth  day  of  January,  iB99,  a  copy  of 
which  is  hereto  annexed,  to  set  aside  the  inquisition  and  the  return 
thereon  taken  before  the  sheriff  of  Suffolk  county  on  the  ff/th  day  of 
January,  iS99,  by  virtue  of  an  order  of  court  made  herein  on  the 
twenty-first  day  of  December,  i898j  upon  the  ground  that  said  inquisi- 
tion was  irregular  and  void  for  want  of  notice  of  its  taking  to  the 
said  defendant  who  had  appeared  in  this  action. 

Joseph  Story,  Defendant's  Attorney. 
Office  and  P.  O.  address,  Riverhead,  N.  Y. 

To  Jeremiah  Mason,  Esq.,  Plaintiff's  Attorney. 

1.  See  supra,  note  I,  p.  33. 
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INQUESTS. 

See  the  titles  CORONERS  INQUESTS,  vol.  5,  p.  510;  INQUEST 
OF  DAM  A  GES,  ante,  p.  2  2 . 


INQUIRY    WRIT  OF. 

See  the  title  INQUEST  OF  DAMAGES,  ante,  p.  22. 


INSANE   PERSONS. 

By  Andrew  Foulds,  Jr.,  LL.B. 

I.  INQUEST  OF  LUNACY,  38. 

1.  Affidavit,  Complaint  or  Petition,  38. 

2.  Order  Appointing  Day  of  Hearing,  43. 

3.  Writ  de  Lunatico  Inquirendo,  44. 

4.  Notice  to  Alleged  Lunatic,  50. 
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IV.  PROCEEDINGS  FOR  RESTORATION  TO  CAPACITY,  132. 

1.  Petition,  132. 

2.  Order  Appointing  Day  of  Hearing,  134. 
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CROSS-REFERENCES. 

/^<7r  Form  of  Answer  by  a  Lunatic,  Idiot  or  Habitual  Drunkard,  see  the 
title  ANSWERS  IN  CODE  PLEADING,  vol.  i,  Form  No. 

For  Form  of  Complaint  by  a  Lunatic  or  Habitual  Drunkard,  see  the 

title  COMPLAINTS,  vol.  4,  Form  No.  5955. 
For  Forms  in  Proceedings  for  Divorce  where  either  Party  is  Insane,  see 

the  title  DIVORCE  AND  SEPARATION,  vol.  7,  p.  i. 
For  Forms  in  Proceedings  for  Release  of  Dower  where  Wife  is  Insane, 

see  the  title  DOWER,  vol.  7,  p.  139. 
For  Forms  relating  to  Appointment  of  Guardian  ad  Litem  for  Insane 

Person,  see  the  title  GUARDIAN  AD  LITEM,  vol.  8,  p.  1024. 
For  Forms  relating  to  Insanity  as  a  Defense,  see  the  title  INSANITY, 

post,  p.  137. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  INQUEST  OF  LUNACY.i 
1.  Affidavit,  Complaint  or  Petition.^ 

1.  For  statutes  relating  to  the  inquisi-  Kansas. — Gen.  Stat.  (1897),   c.    131, 

tion  see  as  follows,  to  wit:  §§  38-42. 

Alabama.  —  Civ.     Code     (1896),     §§  Kentucky.  —  Stat.    (1894),    §§    2155- 

2256-2261.  2168. 

Arizona. —  ^&v.    Stat.   (1887),  §  2156  Mississippi.  —  Anno.    Code   (1892),   § 

et  seq.  2835. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  New  fersey.  —  Gen.    Stat.    (1895),    p. 

§§  3815-3820.  1696,  g  I  et  seq. 

California.  —  Pol.  Code  (1897),  §  22IO  New  Mexico. — Comp.    Laws   (1897), 

et  seq.  §§  1896-1905. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  New  York.  —  Birds.  Rev.  Stat.  (1896). 

§§  2935,  2962,  2963.  p.  1568,  §  l2,.Xet  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  381,  North  Carolina.  —  Code  (1S83),  §  1670 

C.  49.  et  seq. 

Florida.  —  Laws  (1895),  c.  4357.  Pennsylvania.  —  Bright.     Pur.    Dig. 

Georgia.  —  2    Code   (1895),    §§    2573-  (1894),  p.  1270,  §^  1-18. 

2579.  Tennessee.  —  Code    (i8g6),    §    5451    et 

Idaho.— Re^v.   Stat.  (1887),  §    769  et  seq. 

seq.  Wyoming.  —  Rev.    Stat.    (1887),    §§ 

Illinois.  —  Starr    &    C.    Anno.    Stat.  2287  ^/ j<?^.,  3340,  3341. 

(1896),  c.  85.  See   also   statutes  cited   infra,   note 

Indiana.  —  Horner's    Stat.    (1896),    §  i,  p.  62;  note  2.  p.  77. 

2545.  2.  Supporting    Affidavits.  —  The    peti- 
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Form  No.  1 1  096.' 

The  State  of  Alabama, )  t    ^.u     o    t  ^   /^ 
r  jr  /-       ^  '  V  In  the  Probate  Court. 

Jefferson  County.  J 

To  the  Hon.  John  Marshall,  Judge  of  said  Court.* 

Your  petitioner,  2  y^^«  Doe,  respectfully  represents  that  he  is  the 
brother  oi  James  Doe,  a  male,  of  the  age  of  twenty-four  years,  who 
resides  with  your  petitioner  at  No.  2S  Main  street,  in  the  city  of 
Birminghatn,  in  said  Jefferson  county,  and  who  is  a  lunatic,  incapable 
of  .conducting  and  managing  his  affairs,  or  governing  himself. 

Wherefore,  your  petitioner  prays  that  your  honor  will  appoint  a 
day  for  hearing  the  matters  alleged  in  this  petition,  and  that  such 
proceedings  may  be  had  as  shall  be  necessary  and  proper  to  deter- 
mine according  to  the  law  in  such  case  made  and  provided,  whether 
the  said  James  Doe  is  or  is  not  a  lunatic. 

John  Doe. 
The  State  of  Alabama, 
Jefferson  County. 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  within  and  for 
the  said  county  of  Jefferson,  personally  appeared  Johjt  Doe,  who, 
being  duly  sworn,  deposes  and  says  that  he  has  read  the  foregoing 
petition  and  believes  the  facts  therein  to  be  true.^ 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  sixth  day  oi  June,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1  o  9  7  .* 

State  of  Colorado,       ) 

V  ss 
County  of  Arapahoe.  \ 

In  County  Coxxvt,  June  Term,  a.  d.  i%99. 
To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

Your  complainant,  John  Doe, ^  of  the  city  of  Denver  in  said  county, 
respectfully  makes  complaint  that  y^w^i- Z>^^  of  said  county  is  so 

tion  for  a  writ  de  inebrietate  inquirendo  may  be  made  by  any  of  the  relatives  or 

must  be  supported  by  affidavits  of  the  friends  of  the  person  alleged  to  be  of 

truth  of  the  facts  therein  stated;  and  in  unsound  mind.     Ala.  Civ.  Code  (1896), 

the  absence  of  such  affidavits  the  writ  §  2257.     But  an   inquisition  of  lunacy 

will  be  quashed  on  application.     Mat-  against  the  husband  cannot    be    sued 

ter  of  Hoyt,   20  Abb.   N.   Cas.  (N.   Y.  out  by  the  wife  in  her  own  name,  but 

Supreme  Ct.)  162;  Com.  v.  Lambert,  4  must  be  by  her  next  friend,  who  will.be 

Pa.  Co.  Ct.  Rep.  439.  liable  for  the  inquisition  if  the  petition 

But  in  Birbeck's  Case,  11  Pa.  Co.  Ct.  is  dismissed.     Campbell  v.  Campbell, 

Rep.   336,   a   petition    alleging   that   a  39  Ala.  312. 

person  named  "  is  a  lunatic,  and  *  *  *  3.  Verification.  —  The    petition    must 

incapable  of  managing  her  estate,  and  be  accompanied  by  an  affidavit  that  the 

is  wasting  and  destroying  the  same."  petitioner  believes  the  facts   therein  to 

which   petition   was    sworn    to    by   the  be  true.     Ala.  Civ.  Code  (1896),  §  2257. 

petitioner,  was  held  sufficient  to  author-  4.  Colorado. — Mills'Anno.  Stat.  (1891), 

ize  a  reference  to  a  commission  in  lu-  §  2962.     See   also   statutes  cited  supra, 

nacy  without  accompanying  affidavits,  note  i,  p.  38. 

1.  Alabama.  —  Civ.  Code  (1S96),  §  6.  Who  may  Make.  —  Any  reputable 
2257.  See  also  statutes  cited  supra,  person  may  make  and  file  the  com- 
note  I,  p.  38.  plaint.     Mills'  Anno.  Stat.  Colo.  (1891), 

2.  Who   may  Make.  —  This    petition  §  2962. 
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insane  as  to  endanger  his  own  person  and  property  and  the  persons 
and  property  of  others  if  allowed  to  go  at  large,  and  respectfully  asks 
for  proceedings  to  inquire  into  his  alleged  insanity  according  to  law. 

John  Doe,  Complainant. 
State  of  Colorado,       ] 
County  of  Arapahoe.  \ 

John  Doe,  being  duly  sworn,  deposes  and  says  that  the  facts 
averred  in  the  above  complaint  are  true  according  to  the  best  of  his 
knowledge,  information  and  belief.  ^ 

John  Doe,  Complainant. 
Subscribed  and  sworn  to  before  me  this  sixth  day  oi  June,  a.  d. 
1 899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1  o  9  8  .* 

In  the  matter  of  James  Doe,  a  supposed)  In  Chancery, 

insane  person.  \  Kent  County,  ss. 

To  the  Chancellor  of  the  State  of  Delaware: 

The  petition  of  John  Doe,  of  Doiier  in  Kent  county  and  state  of 
Delaware,  respectfully  represents: 

Thaty^w^^  Doe,  of  Dover  in  the  county  oiKent  and  state  of  Dela- 
ware, now  is,  and  for  the  space  of  one  year  last  past  has  been,  insane, 
and  by  reason  thereof  wholly  unfit  to  govern  himself  or  manage  his 
estate,  as  by  the  affidavit^  hereunto  annexed  appears. 

That  your  petitioner  is  the  son  of  the  said  James  Doe.  He  there- 
fore prays  that  a  writ  may  be  issued  to  inquire  by  a  jury  and  deter- 
mine whether  the  said  James  Doe  is  insane. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  first  day  oi  June,  i899. 
(seal)  Norton  Porter,  Notary  Public 

within  and  for  Kent  County,  Delaware. 

Form  No.  11099.* 

Cf  f      (  r//'     •    )  ^^  County  Court  of  Cook  County. 

btateoty///«m,  f  ^^     C>^/^^^r  Term,  i895. 
County  of  Cook.  (  ^^   ^g 

1.  Verification.  —  The  complaint  must  and  that  according  to  the  best  of  his 
be  verified.  Mills'  Anno.  Stat.  Colo,  judgment  and  belief,  the  said  James 
(1891),  §  2962.  Doe  is  insane,  and  has  been  so  for  the 

2.  Delaware. — Rev.  Stat.  (1893),  p.  space  of  one  year  last  past,  and  by 
381,  c.  49,  §  I.  See  also  statutes  cited  reason  thereof  is  unfit  to  govern  him- 
supra,  note  I,  p.  38.  self,  or  to  manage  his  estate.     And  this 

3.  The  affidavit  may  be  in  the  follow-  deponent  further  says  that  the  unsound 
ing  form,  to  wit:  state  of  mind  of  the  saidy<2/;/i.5-Z>^)(' was 
"/«  the  matter  of'\  rendered  manifest,  among  other  things, 

James   Doe,    a  I  In  Chancery,  by  the  following  acts   and  facts  "  (//itr^^ 

supposed  insane  \Kent  County,  ss.  state  the  ,s,rounds  upon  which  the  opinion 

person.  J  of  the   affiant  is  founded  and  conclude 

Willia7n  West  of  Kent  county,  being  with   signature   and  jurat   as   in   Form 

solemnly  sworn  on  the  Holy  Evangels  No.  iioqS). 

of  Almighty  God,  says  that  he  is  well        4.  This  form   is  issued  by  the   State 

acquainted    with   the   ^sXA  James  Doe,  Board   of     Commissioners    of    Public 
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To  the  Hon.  Abraham  Kent,  Judge  of  said  Court  :i 

Your  petitioner,  John  Styles,^  would  respectfully  represent  that  he 
is  a  reputable  citizen  of  said  county,  and  that  he  believes  that  John 
Doe,  a  resident  of  Cook  county,^  is  insane  or  suffering  under  mental 
derangement,  and  unsafe  to  be  at  large,  and  that  the  welfare  of  him- 
self or  others  requires  his  restraint  or  commitment  to  some  hospital 
or  asylum  for  the  insane.  The  facts  in  the  case  can  be  proven  by 
Alexander  Hamilton,  a  regular  practicing  physician,  having  personal 
knowledge  of  said  case,  and  h^  John  JCnox  and  Jane  Doe,'^  all  of  whom 
are  residents  of  this  county,  and  that  the  said  John  Doe  has  property 
and  effects  the  safe  keeping  of  which  will  require  the  appointment  of 
a  conservator.  Wherefore  your  petitioner  prays  that  a  venire  may  be 
issued  for  a  jury  of  six  good  and  lawful  men,  one  at  least  of  said 
jurors  to  be  a  qualified  physician,  or  that,  in  the  discretion  of  the 
court,  a  commission  of  two  qualified  physicians  be  appointed  to  deter- 
mine the  truth  of  the  allegations  in  the  foregoing  petition  contained, 
and  also,  that  a  subpoena  be  issued  for  the  witnesses  named,  return- 
able at  such  time  as  may  be  fixed  by  your  honorable  court,  and 
that  proceedings  be  had  to  inquire  into  the  alleged  insanity  oi  John 
Doe. 

John  Styles. 
State  of  Illinois,  ) 
County  of  Cook.  \ 

John  Styles,  being  duly  sworn,*  deposes  and  says  that  the  foregoing 
petition  by  him  subscribed  is  true  to  the  best  of  his  knowledge, 
information  and  belief. 

John  Styles. 

Sworn  to  and  subscribed  before  me  this  fifteenth  day  of  October^ 
A.  D.  i893. 

John  Lafnb,  Clerk  of  the  County  Court. 

Form  No.  1 1  i  o  o . 

(Precedent  in  Nyce  v.  Hamilton,  90  Ind.  418.)* 

State  oi  Indiana,      }  t    4.u     t-,      j      ^-       •un>       i. 
County  oi  Decatur.  \  ^"  ^^^  ^''''^"''  Ctrcutt  Conrt. 

The  undersigned,  citizen  of  this  county,  would  represent  that  Will- 

Charities   of    Illinois.       The    form    is  see  Franklin  County  v.  Henry  County, 

drawn   under   Starr  &  C.  Anno.  Stat.  26  111.  App.  IQ3. 

111.  (1896),  c.  85,  par.  3.     See  also  list  4.  Names   of  Witnesses.  —  The   state- 

of  statutes  cited  supra,  note  i,  p.  38.  ment  must   contain  the    names  of  the 

1.  Where  Filed.  —  The  statement  is  witnesses,  one  of  whom,  at  least,  must 
filed  with  the  clerk  of  the  county  court,  be  a  physician  having  personal  knowl- 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  85,  edge  of  the  case,  by  whom  the  truth  of 
par.  3.  the  allegations  therein   contained  may 

2.  Who  may  Make.  —  This  statement  be  substantiated  and  proved.  Starr  & 
may  be  made  by  any  reputable  citizen  C.  Anno.  Stat.  111.  (1896),  c.  85,  par.  3. 
of  the  county  in  which  the  insane  per-  5.  Verification.  —  The  statement  must 
son  resides  or  may  be  found.  Starr  be  under  oath.  Starr  &  C.  Anno.  Stat. 
&   C.    Anno.     Stat.    111.    (1896),    c.    85,  111.  (i8g6j,  c.  85,  par.  3. 

par.  3.  6.  See   Horner's   Stat.   Ind.  (1896),  § 

3.  As  to  apparent  residence  based  on  2545  et  seq.\  also  the  statutes  cited 
employment  of  pauper  insane  person,     supra,  note  i,  p.  38. 
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iam  M.  Nyce  is  an  inhabitant  of  this  county,  aged  twenty-eight  years, 
and  is  a  person  of  unsound  mind  and  incapable  of  managing  his  own 
estate,  and  that  said  Nyce  is  here  personally  in  open  court,  and  the 
petitioner  asks  that  an  inquest  be  had  as  to  the  sanity  of  said  Nyce. 

Respectfully  submitted, 

Orlando  Hamilton. 
Subscribed  and  sworn  to  November  28th,  iS81. 

E.  F.  Dyer,  Clerk. 
Form  No,  1 1  i  o  i .' 

In  the  Probate  Court  in  and  for  Cowley  county,  Kansas. 
In  the  matter  of  the 
alleged  insanity  of  James  Doe. 
State  of  Kansas.,  Cowley  County,  ss. 

Comes  no-^  John  Doe,  oi  lawful  age,  who,  being  first  duly  sworn 
according  to  law,  deposes  and  says,  that  one  James  Doe,  a  resident  of 
said  county  and  state,  is  a  lunatic,  incapable  of  managing  his 
own  affairs,  and  a  fit  person  to  be  committed  to  the  insane  asylum, 
and  he  therefore  prays  the  process  of  this  court  to  compel  the 
attendance  of  witnesses,  for  the  arrest  of  ^z\6.  James  Doe,  for  his 
appearance  in  said  court,  and  a  jury  to  inquire  into  said  charge,  as 
provided  by  law. 

Subscribed  and  sworn  to  before  me  this  sixth  day  oi  June,  iS99. 

John  Marshall,  Probate  Judge. 

Form  No.  1 1 1  o  2 .' 

State  oi  Mississippi,  Tate  County. 

To  the  Clerk  of  the  Chancery  Court  of  said  County: 

The  undersigned  respectfully  reports  to  you  that  on^  James  Doe  is 
a  lunatic  or  insane  person,  and  is  now  at  large  in  said  county,  his 
relations  and  friends  having  neglected  or  refused  to  place  him  in  an 
asylum. 

You  are  therefore  requested  to  issue  a  writ  of  lunacy  as  required 
by  the  statute. 

Leonard  A.  Ford. 
Sworn  to  and  subscribed  before  me  this  the  sixth  day  of  June,  a.  d. 
x^99. 

Abraham  Kent,  J.  P. 
Form  No.  1 1 1  03. 

(Precedent  in  Bethea  v.  McLennon,  i  Ired.  L.  (23  N.  Car.)  525.)' 

To  the  Worshipful  Justices  of  Cumberland  County  Court: 

The  petition  of  Lewis  Robinson  humbly  shows,  that  his  sister,  Susan- 
nah Robinson,  an  inhabitant  of  said  county,  is  now  about  sixty  years  of 
age,  and  that  from  her  infancy  she  has  been  subject  to  great  bodily 
infirmity,  caused  by  a  stroke  of  the  palsy,  which  paralyzed  her 
right  side;  that  from  this  cause  and  old  age  combined,  she  is  now 

X.Kansas.  —  Gen.  Stat.  (1897),  c.  131,     2835.     See    also   statutes    cited   supra, 
§    38.*   See    also   statutes    cited    supra,     note  i,  p.  38. 
note  I,  p.  38.  3.  See,  generally,  the  list  of  statutes 

2.  Mississippi.  —  Anno.  Code  (1892),  §     cited  jw/ra,  note  i,  p.  38. 
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non  compos  mentis  and  incapable  of  managing  her  estate  and  busi- 
ness; that  she  has  property,  consisting  of  lands  and  negroes,  and 
from  her  imbecility  of  understanding  is  wasting  and  destroying  her 
property.  Your  petitioner  therefore  prays  that  a  jury  may  be 
ordered  to  ascertain  whether  she  is  compos  mentis  or  capable  of 
managing  her  affairs  and  estate. 

Henry  for  Pet'r. 

2.  Order  Appointing"  Day  of  Hearing. 

Form  No.  1 1 1  o  4 .' 

James  Doe,         \    .  ^^  ^  ^g^p 
An  alleged  lunattc.  )  •'  ' 

This  day  came  John  Doe  and  filed  his  petition  in  writing  and 
under  oath  alleging  that  sdivd  James  Doe  is  a  male,  oi  the  age  of 
twenty-four  years,  residing  with  the  saXd  John  Doe  at  No.  23 Main 
street,  in  the  city  of  Birmingham,  Jefferson  county ;  that  the  said 
James  Doe  IS  a  lunatic  and  incapable  of  conducting  and  managing  his 
affairs  or  governing  himself,  praying  that  such  proceedings  may  be 
had  as  shall  be  necessary  and  proper  to  determine  as  to  the  truth  of 
said  allegations. 

It  is  therefore  ordered  that  t\\Q  fourteenth  daj  oi  Jufie,  i8P9,2  be 
appointed  as  a  day  for  hearing  the  said  petition,  and  that  a  writ  be 
issued  to  the  sheriff  of  Jefferson  county  commanding  him  to  summon 
twelve  disinterested  persons  of  the  neighborhood  of  the  said  James 
Doe,  and  appear  in  this  court  on  t\\&  fourteenth  day  oi  June  for  the 
trial  thereof. 

It  is  further  ordered  that  a  writ  be  issued  to  the  said  sheriff  of 
Jefferson  county  requiring  him  to  take  the  said  James  Doe  so  that  he 
have  him  in  this  court  to  be  present  at  said  trial  if  consistent  with 
the  health  and  safety  of  said  James  Doe. 

Form  No.  11105.^ 

In  the  Probate  Court  in  and  for  Cowley  County,  Kansas. 

In  the  matter  of  the      ) 
insanity  of  James  Doe.  \ 

On  this  sixth  day  of  June,  iS99,  comes  John  Doe  and  files  an  affi- 
davit in  words  and  figures  as  follows,  to  wit:  (Jlere  set  out  affidavit 
as  in  Form  No.  11101). 

Thereupon,  upon  the  filing  of  said  affidavit,  it  was  ordered,  that  a 
subpoena  issue  for  the  witnesses  required,  a  warrant  for  the  arrest  of 
^2X6.  James  Doe,  for  his  appearance  in  Xh^  Probate  Court,  and  a  venire 
for  a  jury  to  inquire  into  said  charge,  as  provided  by  law. 

It  was  further  ordered,  that  the  time  and  place  of  hearing  said 

1.  Alabama.  —  Civ.  Code  (1896),  §  than  ten  days  from  the  filing  of  this 
2257.  See  also  statutes  cited  supra,  petition.  Ala.  Civ.  Code  (iSg6),  §  2257. 
note  I,  p.  38.  3.  Kansas.  — Gen.  Stat.  (1897),  c.  131, 

2.  Time  of  Hearing.  —  The  judge  must  §  41.  See  also  statutes  cited  supra, 
appoint  a  day  for  the  hearing  not  more  note  i,  p.  38. 
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charge  be  at  ten  o'clock  A.  m.  the  twentieth  day  ol  June,  iS99,  in  the 
Probate  Court. 

Witness  my  hand,  and  seal  of  the  Probate  Court,  this  sixth  day  of 
June,  iS99. 

John  Marshall,  Probate  Judge. 

3.  Writ  de  Lunatico  Inquirendo.^ 

Form  No.  i  1 1  o  6 .' 

The  State  of  Alabama,  )  In  the  Probate  Court, 
Jefferson  County.  j  June  6,  iS99. 

To  the  Sheriff  of  said  County,  Greeting:* 

You  are  hereby  commanded  to  summon  twelve  disinterested  good 
and  lawful  men,  residents  of  the  neighborhood  of  one  Jatnes  Doe,  an 
alleged  lunatic  of  this  county,  to  be  and  appear  before  the  said  court 
on  the  fourteenth  day  oi  June,  iS99,  then  and  there  to  try  and  ques- 
tion whether  the  said  James  Doe  is  of  unsound  mind  and  incapable 
therefrom  of  conducting  and  managing  his  affairs  and  governing  him- 
self as  alleged  in  the  petition  of  John  Doe,  filed  by  him  in  said  court 
as  the  relative  of  the  Sdci6.  James  Doe.  And  have  you  then  and  there 
this  writ  with  your  doings  thereon. 

Witness,  John  Marshall,  as  judge  of  said  court,  at  office,  this  sixth 
day  oi  June,  i899 

Attest:  John  Marshall,  Judge. 

Form  No.  z  1 1  o  7 .' 

State  of  Delaware  to  John  Lynch,  Esq.,  Sheriff  of  Kent  County, 
Greeting: 
We  command  you  that  at  certain  days  and  places,  which  you  shall 
for  that  purpose  appoint,  you  do  inquire  and  determine  by  the  oaths 
of  twelve  good  and  lawful  men  of  your  bailiwick  by  whom  the  truth 
of  the  matter  may  be  better  known,  whether  James  Doe  of  Dover  in 
Kent  county  and  state  of  Delaware,  is  insane  so  that  he  is  not  suffi- 
cient for  the  government  of  himself,  or  for  the  management  of  his 
estate;  and  if  so,  whether  the  sddd  James  Doe  is  an  idiot  or  a  lunatic, 

1.  Names  of  Jurors  to  be  Stunmoned.  —  resident,  therefore,  the  usual  order 
Where  the  commissioners  select  and  directing  the  commission  to  be  exe- 
make  out  a  list  of  the  jurors  whom  cuted  at  or  near  the  residence  of  the 
they  direct  the  sheriff  to  summon,  the  lunatic  must  be  dispensed  with  and  the 
proceedings  will  be  set  aside  and  a  new  commission  may  be  executed  in  such 
commission  directed  to  be  issued.  It  is  county  as  will  be  most  convenient, 
the  duty  of  the  sheriff  to  summon  such  Due  notice  of  the  time  and  place  should 
jurors  as  he  thinks  proper  and  who  are  be  given  to  the  alleged  lunatic.  Mat- 
indifferent  in  relation  to  the  matter,  ter  of  Petit,  2  Paige  (N.  Y.)  174. 
Matter  of  Wager,  6  Paige  (N.  Y.)  II.  2.    Alabama.  —  Civ.     Code    (1896),    § 

Lunatic  a  Nonresident.  —  As  the  com-  2258.     See   also   statutes    cited   supra, 

missioners  cannot  authorize  the  impan-  note  i,  p.  38. 

eling  of  a  jury  beyond  the  jurisdiction  3.  Delaware.  —  Rev.   Stat.   (1893),  p. 
of  the  court,  the  commission  cannot  be  381,  c.  49,  §  i.     See  also  statutes  cited 
executed  out  of  the  state.     Exp.  South-  supra,  note  i,  p.  38. 
cot,  2  Ves.  401.     In  the  case  of  a  non- 
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and  whether  with  or  without  lucid  intervals,  and  from  what  time, 
after  what  manner,  and  how;  and  if  the  %2X^  James  Doe.,  being  in  that 
condition,  hath  alienated  any  lands  and  tenements  or  not,  and  if  so, 
what  lands  and  tenements,  to  what  person  or  persons,  when,  where, 
after  what  manner,  and  how  and  by  whom  the  same  are  now  held; 
and  what  lands  and  tenements,  goods  and  chattels  as  yet  remain 
to  him;  and  of  what  value  the  lands  and  tenements  by  him  alienated, 
as  well  as  those  by  him  retained,  are;  and  how  much  the  issues  and 
profits  thereof  are  worth  by  the  year;  and  what  is  the  value  of  his 
goods,  chattels  and  personal  estate;  and  who  are  the  next  of  kin  of 
the  said  James  Doe  who  will  be  entitled  to  his  said  estate  in  case  of 
his  death,  and  of  what  age;  and  that  in  order  the  better  to  enable 
you  to  inquire  and  determine  the  truth  of  the  matters  aforesaid,  you 
may,  if  thereunto  required  by  the  said  jurors,  cause  the  said  James 
Doe  to  be  produced  before  them  at  the  execution  of  this  writ  to  be 
inspected  and  examined.  And  we  further  command  that  you  give 
at  least  ten  days'  written  notice  of  the  time  and  place  of  executing 
this  writ  to  the  said  James  Doe  if  the  condition  of  the  said  Jaines 
Doe  renders  such  notice  to  him  proper  or  useful;  but  if  not,  then  to 
such  person  as  may  have  the  care  of  the  said  James  Doe,  provided 
such  persons  be  not  concerned  in  the  application  of  this  writ,  and  if 
so  concerned,  then  to  some  near  relative  of  the  said  James  Doe,  if  any 
there  be  who  is  not  so  concerned. 

And  that  the  inquisition  which  you  shall  make  thereof  be  made  to 
appear  to  our  chancellor  in  our  Court  of  Chancery  to  be  held  2X  Dover 
for  said  county,  upon  the  ^r^/ day  of  y«//^,  a.  d.  i89.9,  under  your 
seal  and  the  seals  of  those  by  whose  oaths  you  shall  make  inquisition, 
and  have  you  then  there  the  names  of  those  by  whose  oaths  you  shall 
make  inquisition,  and  this  writ. 

Witness  the  Honorable  John  Marshall,  Chancellor,  at  Dover,  the 
fifteenth  day  of  May,  a.  d.  \Z99. 

John  Hancock,  Register  C.  C. 

Jeremiah  Mason,  Solicitor. 


State  of  Illinois^  ^ 


Form  No.  1 1  z  o  8 .' 

Cook  County,  f 
The  People  of  the  State  of  Illinois  to  the  Sheriff  of  said  County, 
Greeting: 
You  are  hereby  commanded  forthwith  to  summon  six  suitable 
persons,  at  least  one  of  whom  shall  be  a  qualified  physician,  and  the 
others  lawful  jurors,  to  assemble  before  the  county  court  of  said 
county,  at  the  county  court-house  in  the  city  of  Chicago  on  X\\q.  first  day 
of  November,  a.  d.  i895,  at  eleven  o'clock  in  the/(?r^noon,  to  serve  as 
jurors  in  the  case  hereinafter  named,  and  as  a  jury  to  be  sworn  to 
try  the  fact  of  the  sanity  or  insanity  of  John  Doe  of  said  county, 
alleged  to  be  insane,  in  the  matter  of  the  application  oi  John  Styles 

1.  This    form    is   prescribed   by    the     Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  85, 
Illinois  State  Board  of  Commissioners     par.  7. 
of  Public  Charities.     It  is  drawn  under 
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to  have  said  alleged  insane  person  committed  to  some  public  or 
private  hospital  or  asylum  for  the  insane  now  pending  in  said  court, 
under  a  statement  filed  by  said  applicant. 

Hereof  fail  not,  and  of  this  writ  make  due  service  and  return. 

Witness  John  Lamb^  clerk  of  said  court,  and  the  seal  thereof  at 
Chicago  aforesaid,  xM^s  fifteenth  day  of  October^  a,  d.  \Z93. 

(seal)  John  Lamb,  Clerk. 

Form  No.  1 1 109.' 

In  the  Probate  Court  in  and  for  Cowley  county,  Kansas. 

In  the  matter  of  the      \ 
insanity  of  James  Doe.  j 
State  of  Kansas,  Cowley  County,  ss. 
To  the  Sheriff  of  Cowley  County,  Kansas,  Greeting- 

You  are  hereby  commanded  to  summons  six  good  and  lawful  men, 
having  the  qualifications  of  electors  of  said  county,  (one  of  whom 
shall  be  a  physician  in  regular  practice  and  in  good  standing  in  his 
profession)  to  be  and  appear  in  the  Probate  Court  on  the  twentieth 
day  oi  June,  i899,  at  ten  o'clock  A.  m.,  then  and  there  to  sit  as  jurors 
in  the  matter  of  the  alleged  insanity  oi  James  Doe,  and  then  and 
there  return  this  writ. 

Witness  my  hand  and  seal  of  the  Probate  Court  this  sixth  day  of 
June,  iS99. 

(seal)  John  Marshall,  Probate  Judge, 

Form  No.  1 1 1 1  0.* 

The  State  oi  Mississippi. 
To  the  Sheriff  of  Tate  County,  in  said  State: 

You  are  hereby  commanded  to  summon  six  freeholders  who  are 
competent  jurors,  of  the  body  of  said  county,  to  appear  forthwith 
before  the  undersigned,  clerk  of  the  Chancery  Court  of  the  county 
aforesaid,  at  his  office  in  the  city  of  Senatobia,  in  said  county  and 
state,  to  make  inquiry,  on  oath,  of  the  mental  condition  of  one  fames 
Doe  and  the  result  of  their  inquisition  to  return  to  said  clerk,  appli- 
cation having  been  duly  made  by  Leonard  A.  Ford,  a  citizen  of  said 
county,  to  have  said  James  Doe  adjudged  insane. 

You  are  further  commanded  to  summon  said  James  Doe  to  appear 
before  the  said  jury,  when  impaneled,  to  contest  said  application. 

Given  under  my  hand  and  official  seal,  and  issued  this  the  sixth 
day  of  June,  a,  d.  \Z99, 

(seal)  John  Hancock,  Clerk. 

Form  No.  1 1 1 1 1 .' 

New  Jersey,  ss.  The  State  of  New  Jersey  to  George  H.  Coffey, 
Charles  D.  Kellogg  and  Rev.  John  IV.  Payne,  of  the  County  of 
(seal)     Bergen  and  State  of  New  Jersey,  Greeting: 

\,  Kansas.  —  Gen.  Stat.  (1897),  c.  131,  2835.  See  also  statutes  cited  supra, 
§   42.      See   also  statutes  cited   supra,     note  r,  p.  38. 

note  I,  p.  38.  3.  Newfersey.  —  Gen.  Stat.  (1895),  p. 

2.  Mississippi, — Anno.  Code  (1892),  §     1696,  §  i.     See  also  statutes  cited  Jw/ra, 

note  I,  p.  38. 
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Know  ye  that  we  have  assigned  you  and  any  two  of  j'ou,  and  you 
are  hereby  assigned  to  inquire,  by  the  oaths  or  affirmations  of  good 
and  lawful  men  of  the  said  county  of  Bergen,  by  whom  the  truth  of  the 
matter  may  be  better  known,  whether  Frederick  F.  Harral,  of  the 
township  of  Englewood,  in  the  county  of  Bergen  and  state  aforesaid, 
is  a  lunatic,  so  that  he  is  not  fit  for  the  government  of  himself,  his 
messuages,  lands  and  tenements,  goods  and  chattels,  and  if  so,  from 
what  time,  after  what  manner,  and  how;  and  if  the  said  Frederick  F. 
Harral,  being  in  the  said  condition,  hath  alienated  any  lands  and 
tenements  or  not,  and  if  so,  what  lands  and  what  tenements,  to  what 
person  or  persons,  where,  when  and  after  what  manner;  and  what 
lands  and  tenements,  goods  and  chattels  yet  remain  to  him;  and  of 
what  person  or  persons,  as  well  the  land  and  tenements  so  alienated 
as  the  lands  and  tenements  to  him  retained,  are  held,  and  after  what 
manner,  and  how  much  they  are  worth  by  the  year  in  all  issues,  and 
who  are  his  nearest  heir  or  heirs,  and  of  what  age  or  ages;  and  there- 
fore we  command  you,  that  at  certain  days  and  places  which  you,  or 
any  two  of  you,  shall  for  that  purpose  appoint,  you  diligently  make 
inquisition  in  the  premises,  and  the  same  distinctly  and  plainly  make 
to  our  chancellor,  in  our  Court  of  Chancery  at  Trenton,  under  your 
seals,  or  the  seals  of  any  two  of  you,  and  the  seals  of  those  persons 
by  whom  it  shall  be  made,  without  delay  you  send,  and  this  our  writ. 
For  we  command,  by  the  tenor  of  these  presents,  our  sheriff  of  our 
county  oi  Bergen  aforesaid,  that  at  certain  days  and  places,  which  you, 
or  any  two  of  you,  shall  make  known  to  him,  he  cause  to  come  before 
you,  or  any  two  of  you,  so  many  and  such  good  and  lawful  men  of 
the  said  county  of  Bergen,  each  of  whom  is  a  citizen  of  this  state, 
resident  in  the  said  county  of  Bergen,  above  the  age  of  twenty-one 
years  and  under  the  age  of  sixty-five  years,  and  who  hath  a  freehold 
in  lands,  messuages  or  tenements  in  the  said  county,  by  whom  the 
truth  of  the  matter  in  the  premises  may  be  better  known  and 
inquired  into. 

Witness  Theodore  Runyon,  Esquire,  Chanceller  of  our  said  State,  at 
Trenton,  the  sixth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-eight. 

John  Hancock,  Clerk. 

Jeremiah  Mason,  Solicitor. 

Form  No.  1 1 1 1 2 . 

(N.  Mex.  Comp.  Laws  (1897),  §  1897.)* 

The  Territory  of  New  Mexico  to  Samtiel Short,  Nathan  Hale  and  John 
Knight,  Greeting  : 
Whereas,  We  have  been  informed  in  our  District  Court  that  John 
Doe,  of  the  County  of  Union,  now  a  lunatic  (or  an  habitual  drunkard), 
and  we  being  willing  to  be  more  fully  satisfied  of  the  state  of  the  said 
John  Doe  in  the  premises,  have  appointed,  and  do  hereby  appoint, 
authorize  and  command  you  (or  any  two  of  you,  if  the  commission  be 
directed  to  three  or  more),  that  at  such  certain  day  and  place  as  you 

1.  See,  generally,  the  list  of  statutes  cited  supra,  note  i,  p.  38. 
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(or  any  two  of  you)  shall  think  fit,  you  diligently  inquire,  by  the  oaths 
or  affirmations  of  six  or  more  good  and  lawful  men  of  the  County  of 
Union,  by  whom  the  truth  of  the  matter  may  be  better  known, 
whether  the  said  John  Doe  is  a  lunatic  (or  an  habitual  drunkard)  or 
not;  and  if  you  find  him  to  be  a  lunatic,  then  how  long  he  hath  been 
so,  and  if  he  enjoys  lucid  intervals;  and  of  wkat  lands  and  tenements, 
goods  and  chattels  he  was  seised  or  possessed,  or  entitled  to,  at  the 
time  of  his  becoming  a  lunatic,  and  the  value  thereof,  and  whether 
he  has  since  aliened  or  disposed  of  the  same,  or  any  part  thereof,  and 
to  whom  (or,  in  the  case  of  an  alleged  habitual  drunkard,  if  you  find 
him  to  be  so,  what  lands  and  tenetnents,  goods  and  chattels,  he  is  seised  or 
possessed  of,  and  how  much  the  said  lands  and  tenements  are  worth  by  the 
year,  and  what  is  the  value  of  the  same  goods  and  chattels)  and  how  old 
he  is,  and  who  are  his  heirs,  or  next  of  kin,  and  the  ages  of  the  heirs 
or  next  of  kin  respectively.  And  for  the  purpose  aforesaid,  we  do 
authorize  and  empower  you  (or  atiy  two  of  you)  to  issue  under  your 
hand  and  seal  (or  the  hands  and  seals  of  any  two  of  you)  all  such  writs 
or  venire,  subpoenas,  and  habeas  corpus,  as  to  you  (or  any  two  of 
you)  shall  seem  necessary  and  proper,  and  to  force  obedience  to  the 
same,  and  to  all  necessary  orders  and  rules  in  the  premises,  as  fully 
as  our  said  court  may  lawfully  do;  and  the  inquisition  so  to  be  made, 
you  are  to  return  to  our  said  court  on  or  before  the  fifteenth  of 
November  next,  under  your  hand  and  seal  (or  the  hands  and  seals  of 
any  two  of  you)  and  the  hands  and  seals  of  those  by  whom  you  shall 
make  that  inquisition  and  this  commission. 

Witness  John  Marshall,  president  of  our  court,    at   Clayton,  the 
thirtieth  day  of  October,  a.  d.  i897. 

John  Lamb,  Clerk  of  the  Court. 

Form  No.  1 1 1 1 3 . 

(Bright.  Pur.  Dig.  Pa.  (1894),  p.  1270,  §  3.)' 

The  Commonwealth  of  Pennsylvania,  to  Samuel  Short,  Nathan  Hale 
and  John  Knight,  greeting : 
Whereas,  we  have  been  informed  in  our  Court  of  Common  Pleas  of 
Columbia  county  that  John  Doe  of  the  county  of  Columbia  now  is  a 
lunatic,  (or  habitual  drunkard)  and  we  being  willing  to  be  more  fully 
satisfied  of  the  state  of  the  said  John  Doe  in  the  premises,  have 
appointed,  and  do  hereby  appoint,  authorize  and  command  you,  (or 
any  two  of  you,  if  the  commission  be  directed  to  three  or  more,)  that 
at  such  certain  day  and  place  as  you  (or  any  two  of  you)  shall  think 
fit,  you  diligently  inquire,  by  the  oaths  or  affirmations  of  six  good 
and  lawful  men  of  the  county  of  Columbia,  by  whom  the  truth  of  the 
matter  may  be  better  known,  whether  the  said  John  Doe  is  a  lunatic, 
(or  habitual  drunkard)  or  not,  and  if  you  find  him  to  be  a  lunatic, 
then  how  long  he  hath  been  so,  and  if  he  enjoys  lucid  intervals;  and 
what  lands  and  tenements,  goods  and  chattels,  he  was  seised  or  pos- 
sessed of,  or  entitled  to,  at  the  time  of  his  becoming  a  lunatic,  and 
the  value  thereof,  and  whether  he  hath  since  aliened  or  disposed  of 

1.  See,  generally,  the  list  of  statutes  cited  supra,  note  i,  p.  38. 
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them,  or  any  part  thereof,  and  to  whom,  (or  in  the  case  of  an 
alleged  habitual  drunkard,  if  you  find  him  to  be  so,  what  lands  and 
tenements,  goods  and  chattels  he  is  seised  or  possessed  of,  and  how  much 
the  said  lands  and  tenements  are  ivorth  by  the  year,  and  what  is  the  value 
of  the  same  goods  and  chattels^  and  how  old  he  is,  and  who  are  his 
heirs,  or  next  of  kin,  and  the  ages  of  the  said  heirs  or  next  of  kin, 
respectively. 

And  for  the  purpose  aforesaid,  we  do  authorize  and  empower  you 
(or  any  two  of  yoii)  to  issue,  under  your  hand  and  seal,  (or  the  hands 
and  seals  of  any  two  of  you, ^  all  such  writs  of  venire,  subpoena  and 
habeas  corpus,  as  to  you  (or  any  two  of  you)  shall  seem  necessary 
and  proper,  and  to  enforce  obedience  to  the  same,  and  to  all  neces- 
sary orders  and  rules  in  the  premises,  as  fully  as  our  said  court  may 
lawfully  do;  and  the  inquisition  so  to  be  made,  you  are  to  return  to 
our  said  court,  on  or  before  the  tenth  of  November  next,  under  your 
hand  and  seal,  (or  the  hands  and  seals  of  any  two  of  you,)  and  the 
hands  and  seals  of  those  by  whom  you  shall  make  that  inquisition 
and  this  commission. 

Witness,  John  Marshall,  president  of  our  court,  at  Bloomsburgh, 
tht  first  day  of  October,  a.  d.  i2>75. 

Johti  Hancock,  Prothonotary. 

Form  No.  1 1 1 1 4 . 

(Tenn.  Code  (1896),  §  5453.)> 

State  of  Tennessee,  ) 
Carter  County.  j 
To  the  Sheriff  of  Carter  County,  Greeting: 

You  are  hereby  commanded  to  inquire,  by  the  oath  of  twelve  free- 
holders, summoned  by  yourself,  whether  John  Doe,  of  Allentown,  in 
the  county  of  Carter,  is  an  idiot  or  lunatic,  or  is  otherwise  of  unsound 
mind,  so  that  he  has  not  capacity  sufficient  for  the  government  of 
himself  and  his  property;  and,  if  so,  from  what  time,  after  what  man- 
ner, and  how;  and  if  the  saidy<7>^«  Doe,  being  in  the  same  condition, 
hath  alienated  any  lands  or  tenements  or  not;  and  if  so,  what  lands 
and  what  tenements,  to  what  person  or  persons,  where,  when,  after 

1.  See,  generally,  the  statutes  cited  has  not  capacity  sufBcient  for  the  gov- 

supra,  note  i,  p.  38.  ernment  of  himself  and  his  property. 

After  Alleged  Bestoration  of  Hind. —  And  you  are  further  commanded  that. 

The   following   writ  is    given  for  use,  at  certain   days   and   places  appointed 

where    the   insane    person     alleges    a  by  yourself,  you  diligently  make  appli- 

restoration    of   mind,  in    Tenn.    Code  cation   in  the  premises;  and   the  same 

(1896),  §  5492,  to  wit:  distinctly  and  plainly  made,  return  to 

"  State  of  Tennessee,  )  the  county  court  of  said   county  at   its 

Carter  County.         f  next  session,  together  with  the  writ. 

To  the  Sheriff  of  Carter  County,  Greet-  Witness,  John   Lamb,    clerk    of   said 

ing:  court,  at  office,  the  fifth  day  olfune. 

You  are  hereby  commanded  to  in-  1897." 

quire,  by  the  oath  of  twelve  freeholders  This  writ  may  be  returnable  to  the 

or  householders,  summoned  by  your-  same  term  of  the  court  from  which  it 

self,  wheXhcT  John  Doe,  oi  Allentown,  in  issues   if  the  court  so   direct.      Tenn. 

the    county  of   Carter,  is   a  lunatic  or  Code  (1896),  §  5493. 
person   of  unsound    mind,   so  that  he 
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what  manner,  and  how;  and  what  lands  and  tenements,  goods  and 
chattels  yet  remain  to  him;  how  much  they  are  worth  by  the  year; 
whether  he  has  a  wife  and  children,  and  their  names  and  ages.  And 
you  are  further  commanded  that  at  certain  days  and  places,  appointed 
by  yourself,  you  diligently  make  inquisition  in  the  premises;  and  the 
same,  distinctly  and  plainly  made,  return  into  the  county  court  of  said 
county  at  its  next  session,^  together  with  this  writ. 

Witness,  John  Lamb,  clerk  of  said  court,  at  office  in  Elizabethton, 
\ht  fifth  day  of  May,  i897. 

John  Lamb,  Clerk. 

,    4.  Notice  to  AUeg^ed  Lunatic 

Form  No.  11115.* 
To  James  Doe, 

Sir:  Take  notice  that  a  writ  to  inquire  into  your  alleged  insanity, 
issued  out  of  the  Court  of  Chancery  oi  the  state  of  Delaware  in  and 
for  Kent  county,  and  to  me  directed,  will  be  executed  at  the  office  of 
Leonard  A.  Ford,  in  the  city  of  Dover,  on  the  fourth  day  of  June, 
i899,  at  te?i  o'clock  in  the y<?r^noon. 

John  Lynch,' Sherifi. 
Dated  the  first  day  of  June,  a.  d.  iS99. 

Form  No.  i  i  1  i  6  .' 

In  Chancery  of  New  Jersey. 
In  the  matter  of  the  alleged      )  On  Petition,  etc., 
lunacy  of  Frederick   F.  Hanal.  \  Notice. 
Frederick  F.  Hanal,  Esquire. 

Sir:  Please  to  take  notice,  that  a  commission  in  the  nature  of  a 
writ  de  lunatico  inquirendo  under  the  seal  of  the  Court  of  Chancery 
has  been  issued  in  the  above  entitled  matter  directed  to  us,  George  H. 
Coffey,  Charles  D.  Kellogg  and  Rev.  John  W.  Payne,  to  inquire  of  the 
lunacy  of  you,  the  said  Frederick  F.  Hanal,  and  that  by  virtue  of  said 
commission  the  said  commissioners  have  appointed  Friday,  the 
twenty-sixth  6l.z.j  oi  July,  instant,  at  one  o'clock  in  the  afternoon,  at 
the  court-house,  in  the  village  of  Hackensack,  in  the  county  of  Bergen, 
Nejv  Jersey,  as  the  day  and  place  when  and  where  we  will  make 
inquisition  in  the  premises,  and  you  are  hereby  notified  to  be  present 
at  that  time. 

Dated  the  eighth  day  oi  July,  i875. 

George  H.  Coffey. 
Charles  D.  Kellogg. 
John  W.  Payne. 

1.  When  Returnable.  —  This  writ  may  place  of  taking  an  inquisition  of  lunacy 
be  made  returnable  to  the  same  term  should  be  given  to  the  alleged  lunatic, 
of  the  court  if  the  court  so  directs,  and  an  inquisition  taken  without  due 
Tenn.  Code  (1896),  ^  5454.  notice  will  be  set  aside  and  a  new  com- 

2.  Delaware.  —  Rev.  Stat,  (1893),  p.  mission  awarded.  Matter  of  White- 
381,  c.  49,  S  !•  See  also  statutes  cited  nack,  3  N.J.  Eq.  252.  See  also  statutes 
supra,  note  i,  p.  38.  cited  supra,  note  i,  p.  38. 

3.  Seasonable  notice  of  the  time  and 
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Form  No.  1 1 1 1  7  .* 

Supreme  Court,  Queens  County,  , 

In  the  matter  of 
John  Doe, 
an  alleged  incompetent  person. 
To  Johti  Doe. 

Sir:  Take  notice,  that  a  commission  to  inquire  as  to  your  lunacy 
(or  idiocy  or  habitual  drunkenness^,  issued  out  of  and  under  the  seal  of 
the  Supreme  Court,  and  directed  to  the  undersigned  as  commissioners, 
will  be  executed  at  the  hotel  kept  by  Richard  Roe,  in  the  village  of 
Elmhurst,  on  the  twentiethdaLj  of  November,  iS98,  at  ten  o'clock  in  the 
forenoon. 

Dated  the  tenth  day  of  November,  i898. 

Alexander  Hamilton', 
William  West, 


'  t  Commissioners. 


5.  Waiver  of  Notice  by  Alleged  Lunatic. 

Form  No.  i  1 1 1  8  .* 

State  of  Colorado,        ) 

V  ss 
County  of  Arapahoe.  \     ■ ' 

I  hereby  waive  notice  of  ten  days  or  any  notice  of  time  for  the 

appearing  of  myself  to  determine  whether  or  not  I  am  so  distracted  in 

my  mind  as  to  endanger  my  own  person  or  property,  or  the  persons 

or  property  of  others,  if  allowed  to  go  at  large  in  the  community,  as 

it  is  alleged  in  the  complaint  on  file  herein,  and  consent  that  the  trial 

may  be  had  at  once  or  as  soon  as  may  be. 

James  Doe. 

6.  Notice  for  Production  of  Alleg-ed  Lunatic. 

Form  No.  1x119.' 

i^Title  of  court  and  cause  as  in  Form  No.  11117.^ 
To  Richard  Roe,  and  to  all  others  having  in  their  custody  or  power 
the  above  named  John  Doe. 

The  undersigned,  by  virtue  of  a  commission  issued  out  of  the 
Supreme  Court,  to  inquire  as  to  the  lunacy  (or  idiocy  or  habitual  drufik- 
enness')  of  John  Doe,  of  Elmhurst,  dated  the  thirtieth  day  of  October, 
i8<95,  do  hereby  require  you  to  produce  before  us  the  sa.\d  John  Doe, 
at  the  execution  of  said  commission,  at  the  hotel  kept  by  John  Styles, 
in  the  village  oi  Elmhurst,  aforesaid,  on  the  twentieth  day  oi  No-o em- 
ber, \%85,  at  ten  o'clock  in  \.\i^  forenoon,  there  to  be  examined  and 
inspected  by  us;  and  you  are  to  give  him  notice  accordingly. 

1.  There  is  no  provision  in  A^<?w  yi5>r^        2.  Colorado.  —  Mills'    Anno.    Stat, 
for   giving   notice   of    a   motion   for  a     (i8gi),  §  2963.     See  also  statutes  cited 
commission   to  inquire   into   the  sanity     supra,  note  i,  p.  38. 
of    a    person    to  the   person    himself.         3.  See,  generally,  the  list  of  statutes 
Matter  of  Beach,  23  N.  Y.  App.  Div.  411.     cited  supra,  note  i,  p.  38. 

See,   generally,    the   list   of  statutes 
cited  supra,  note  i,  p.  38. 
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Given  under  our  hands  and  seals  this  tenth  day  oi November,  i885. 

Alexander  Hamilton,     (seal) 
William  West,    '  (seal) 

Commissioners. 

7.  Arrest  of  Alleged  Lunatic. 

a.  Order  for  Issuance  of  Writ. 

Form  No.  1 1 1 2  o .' 

In  the  matter  of  John  Doe,  \ 
alleged  to  be  insane!^        \ 


State  of  Illinois,  \  t     ^-      ^   r-       *. 

f^       ..       f  /--    z.   r  ss.     In  County  Court. 
County  of  Look.  )  -^ 


Whereas,  John  Styles,  of  the  county  aforesaid,  has  duly  filed  in  the 
County  Court  of  said  county  a  petition  asking  the  judge  of  said  court 
for  proceedings  to  inquire  into  the  alleged  insanity  or  distraction  of 
John  Doe  of  said  county  and  state  aforesaid : 

It  is  therefore  hereby  ordered  by  the  undersigned,  judge  of  said 
court,  that  the  clerk  of  said  court  issue  a  writ,  under  the  seal  of  said 
court,  directed  to  John  Stark,  sheriff  of  said  county,  requiring  the 
said  person  alleged  to  be  insane  or  distracted  to  be  brought  before 
said  judge,  at  the  office  of  the  clerk  of  said  court  in  the  county  court- 
house in  the  city  of  Chicago  in  said  county,  at  the  hour  of  eleven 
o'clock  in  \h.Q.  forewoon,  on  Tuesday,  X\\^  first  day  oi  November,  a.  d. 
iWS,  which  time  and  place  are  appointed  by  the  said  judge  for  the 
hearing  of  said  matter. 

Dated  this  twentieth  day  of  October,  a.  d.  \Z9S. 

Abraham  Kent,  Judge, 
b.  Writ. 
Form  No.  1 1  1 2 1  .* 

{Commencing  as  in  Form  No.  11106,  and  continuing  down  to  *.) 
Whereas,  John  Doe,  as  the  relative  of  James  Doe,  has  this  day  filed  hi? 
petition  in  this  court  alleging  that  the  said  James  Doe  is  a  lunatic  of 
the  age  of  twenty  Jour  years,  and  a  resident  of  the  city  of  Birmingham, 
Jefferson  county,  and  praying  that  an  inquisition  of  lunacy  may  be 
had  to  try  the  truth  of  said  allegations,  and  to  try  the  question 
whether  the  saXd  James  Doe  is  incapable  of  conducting  and  managing 
his  affairs  and  governing  himself.  Now,  therefore,  you  are  hereby 
commanded  to  take  and  bring  the  said  James  Doe,  if  consistent  with 
his  health  and  safety,  so  as  to  have  him  present  in  this  court  on  the 
fourteenth  day  oi  June,  j899,  that  being  the  day  appointed  for  the 
trial  of  said  question. 

And  have  you  then  and  there  (concluding  as  in  Form  No.  11106'). 

1.  This   form    is   prescribed    by   the  "  In   the  Matter  of  A.  B.,  a  supposed 
State  Board  of  Commissioners  of  Pub-  lunatic."     Ayers  v.    Mussetter,  46  111. 
lie  Charities  of  Illinois.     The  form  is  472  {citing  2  Barb.  Ch.  Pr.  649). 
drawn  under  Starr   &  C.  Anno.  Stat.  3.  Alabama.  —  Civ.    Code    (1896),    § 
111.  (1896),  c.  85,  par.  4.  2258.     See   also    statutes    cited    supra, 

2.  The  proceeding  should  be  entitled  note  i,  p.  38. 
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Form  No.  1 1 1  2  2  .* 


ss. 


State  of  Colorado^       \ 
County  of  Arapahoe,  j 
The  People   of  the  State  of  Colorado  to  the  Sheriff  of  said  County, 
Greeting: 

Whereas,  complaint  has  been  made  to  the  County  Court  of  said 
county  by  one.  John  Doe  that  one  James  Doe  is  a  person  so  dis- 
ordered and  distracted  in  his  mind  as  to  endanger  his  own  person 
and  the  person  and  property  of  others,  if  allowed  to  go  at  large. 

You  are,  therefore,  hereby  commanded  that  you  apprehend  and 
take  into  your  custody  the  said  James  Doe  as  aforesaid,  that  he 
be  and  appear  before  the  County  Court  of  Arapahoe  county  on  the  tenth 
day  oi  June,  a.  d.  i859,  at  the  hour  of  ten  o'clock  in  the  forenoon^ 
then  and  there  to  answer  the  said  complaint;  and  do  you  also  cite 
and  give  notice  to  Oscar  L.  Stevens,  as  guardian  ad  litem  to  the  said 
James  Doe,  to  be  and  appear  at  the  said  hour  and  place  to  defend  the 
said  James  Doe  against  the  said  complaint,  and  further  to  do  and 
perform  what  shall  then  by  the  said  court  be  required  and  adjudged. 
And  hereof  make  due  service  and  return  as  the  law  directs. 

\N'itness,  John  Hancock,  clerk  of  the  said  Coufity  ConrX.,  and  the  seal 
thereof,  at  Denver  in  said  county,  this  sixth-ddLj  oi  June,  a.  d.  i^99. 

(seal)  John  Hancock,  Clerk, 

Form  No.  1 1 1  2  3 .' 

State  of  Delaware,  \ 
Kent  County.  ) 

You  are  hereby  required  to  ^rodnce  James  Doe  heiore.  John  Lynch, 
Esq.,  sheriff  of  Kent  county,  at  the  execution  of  a  writ  of  insanity  at 
the  office  oi  Leonard  A.  Ford,  in  the  city  of  Dover  in  Kent  county,  on 
the  te?ith  da.y  oi  June,  a.  d.  i2>d9,  by  ten  o'clock  in  the.  forenoon  of  the 
same  day,  and  then  and  there  to  be  examined  touching  the  ques- 
tion of  insanity  of  the  said  James  Doe,  and  you  are  to  give  him  notice 
accordingly.     Hereof  fail  not. 

Witness,  the  Honorable  John  Marshall,  Chancellor  at  Dover,  the 
twenty-eighth  day  of  May,  a.  d.  i  W9. 

John  Hancock,  Register  C.  C. 

To  Joseph  Doe,  or  such  other  person  or  persons  as  now  have  the 
said  James  Doe  in  their  custody  or  charge. 

Form  No.  1 1 1  24.' 

Cook  Countv      '  i  ^^"     ^^  County  Court  of  Cook  County. 
The  People  of  the  State  of  Illinois  to  the  Sheriff  of  said  County, 
Greeting: 

1.  Colorado.  —  Mills'  Anno.  Stat.  381,  c.  49,  §  i.  See  also  statutes  cited 
(1891),  §  2962.     See  also  statutes  cited     supra,  note  i,  p.  38. 

supra,  note  i,  p.  38.  3.  Illi7tois.  —  Starr  &  C.  Anno.  Stat. 

2.  Delaware.  —  Rev.   Stat.   (1893),   p.     (1S96),  c.  85,  par.  4.     See  also  statutes 

cited  supra,  note  i,  p.  38. 
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Whereas,  it  has  been  represented  to  the  Y\.ox\ox2i\A&  John  Marshall, 
judge  of  this  court,  by  John  Doe,  in  a  petition  duly  verified,  that  James 
Doe  is  believed  to  be  insane;  and  whereas  said  judge  has  appointed 
the  hearing  of  said  petition  for  the  tenth  day  oi  June,  a,  d.  i89P,  at 
ten  o'clock  a.  m. 

You  are  therefore  hereby  commanded  to  arrest  said  James  Doe,  to 
have  him  on  the  tenth  day  oi  June,  x.  d.  i8PP,  at  ten  o'clock  ^.  m. 
before  our  said  County  Court,  and  then  and  there  to  await  and  abide 
the  result  of  the  trial. 

And  have  you  then  and  there  this  writ,  and  make  due  service,  as 
the  law  directs. 

Witness,  John  Hancock,  clerk  of  our  said  court,  and  the  seal  thereof, 
at  Chicago,  in  said  county,  this_/?rj/  day  oi  June,  a  d.  \W9. 

(seal)  John  Hancock,  Clerk. 

8.  Affidavit  that  Alleged  Lunatic  is  Unfit  to  be  Present  at 

Hearing.! 


Form  No.  i  1125.' 


In  the  matter  of  John  Doe, ) 


^'  [  ss. 


alleged  to  be  insane. 
State  of  Illinois^ 
Cook  County. 

Alexander  Hamilton,  being  duly  sworn,  says  that  he  is  a  citizen  of 
the  state  and  county  aforesaid,  and  that  he  is  personally  acquainted 
•w'xih  John  Doe,  of  the  county  and  state  aforesaid,  who  is  alleged  to 
be  insane  and  unsafe  to  be  at  large;  that  the  Sdiid  John  Doe  is  suffer- 
ing from  (^Here  describe  particular  form  of  disease^. 

Affiant  further  says,  that  the  physical  and  mental  condition  of 
said  John  Doe  is  such  as  to  render  it  manifestly  improper  for  the  said 
John  Doe  to  be  brought  before  the  court  for  the  hearing  and  deter- 
mining of  said  matter.3 

Alexatider  Hamilton. 

Subscribed  and  sworn  to  before  me,  a  notary  public,  this  fifteenth 
day  of  October,  a.  d.  i?>93. 

(seal)  John  Lane^  Notary  Public. 

1.  Insufficient  Affiaavit.  —  Where  the  ings.      McAfee   v.    Com.,    3    B.    Mon. 

statute  provides  that  the  idiot  or  lu-  (Ky.)  305. 

natic  shall  be  brought  into  court  unless        2.  This    form    is   prescribed    by   the 

it  shall  appear  "  by  written   affidavits  Illinois  State  Board  of  Commissioners 

filed,  that  the  idiot  or  lunatic,  owing  to  of  Public  Charities.     It  is  drawn  under 

bad  health  or  being  incapable  of  con-  Starr  &  C.   Anno.    Stat.   111.   (1896),   c. 

trol,    cannot    safely   be    brought    into  85,  par.  4. 

court,"  an  affidavit  stating  that  depo-  3.  A  statement  that  the  supposed  in- 
nent  "believed  that  it  would  be  diffi-  competent  person  is  "  not  in  condition 
cult  to  get  said  McAfee  into  court,  so  of  mind  and  body  to  be  brought  into 
that  an  inquisition  could  take  place  as  court"  is  not  sufficient  reason  for  dis- 
to  the  state  of  his  mind,  particularly  if  pensing  with  notice  to  him  of  the  ap- 
he  suspected  that  that  was  the  object  plication,  although  it  may  be  a  sufficient 
for  which  he  was  required  to  attend,"  reason  why  his  attendance  be  not  re- 
does not   authorize  ex  parte   proceed-  quired.     Matterof  Marquis,  85  Mo.  615. 
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9.  SubpcBna  for  Witnesses. 

Form  No.  1 1  i  2  6 .' 

State  of  Delaware,  \ 
Kent  County.  J 

You  and  each  of  you  are  commanded  that  you  will  personally  be 
and  appear  htiore  John  Lynch,  Esq.,  sheriff  oi  Kent  county,  at  the 
execution  of  a  writ  of  insanity  to  him  directed,  at  the  office  of 
Leonard  A.  Ford,  in  the  city  oi  Dover,  on  the  tenth  day  ol  June,  a.  d. 
\W9,  at  ten  o'clock  in  the /(^r^noon,  upon  your  several  and  respective 
oaths  to  testify  the  truth  according  to  your  knowledge  touching  the 
insanity  of  James  Doe,  of  Dover,  in  Kent  county,  and  of  all  such  mat- 
ters as  shall  be  demanded  of  you  by  virtue  of  said  writ.  Hereof 
fail  not  at  your  peril. 

Witness,  the  Honorable  John  Marshall,  chancellor,  at  Dover,  the 
twenty-eighth  day  oi  May,  ^.  d.  \W9. 

John  Hancock,  Register  C.  C. 

To  Samuel  Short  and  William  West. 

Form  No.  11127.' 

State  of  Illinois, ) 
Cook  County.       j 

The   People   of  the   State  of  Illinois  to  the  Sheriff  of  said  County, 
Greeting: 

We  cpmmand  you  to  summon  Alexander  Hamilton,  John  Knox  and 
Jane  Doe  to  appear  before  the  county  clerk  of  said  county  at  the 
county  court-house  in  the  city  of  Chicago  on  the  first  day  of  November, 
A.  D.  \W3,  at  eleven  o'clock  in  Xht.  forenoon,  to  testify  and  the  truth 
to  speak  in  behalf  of  the  people  of  said  state,  concerning  the  facts  in 
the  case  of  John  Doe,  alleged  to  be  insane,  in  the  matter  of  the  appli- 
cation oi  John  Styles  \.o  have  said  alleged  insane  person  committed  to 
some  public  or  private  hospital  or  asylum  for  the  insane,  a  cause  now 
pending  in  said  court,  at  its  clerk's  office,  or  in  the  court-house  at 
Chicago. 

And  have  you  then  and  there  this  writ,  with  a  return  thereon  show- 
ing in  what  manner  you  have  executed  the  same. 

\N{tnQSS,  John  Lamb,  clerk  of  said  court,  and  the  seal  thereof,  at  his 
office  in  Chicago  in  said  county,  thxs  fifteenth  day  of  October,  a.  d,  iZ9S. 

(seal)  John  Lamb,  Clerk. 

Form  No.  1 1 1  2  8 . 

State  of  Kansas,  County  of  Cowley,  ss. 

The   State    of  Kansas  to  Jatnes  Fenn,    William  M.    Thackeray    and 
Walter  Scott,  Greeting: 

1.  Delaware.  —  Rev.   Stat.   (1893),   p.  Charities  of   Illinois.     See,   generally, 
381,  c.  49,  §  I.     See  also  statutes  cited  the  statutes  cited  supra,  note  i,  p.  38. 
supra,  note  i,  p.  38.  3.  See,  generally,  the  list  of  statutes 

2.  This  form  has  been  adapted  by  the  cited  supra,  note  1,  p.  38. 
State  Board  of  Commissioners  of  Public 
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You  are  hereby  commanded  to  be  and  personally  appear  before  the 
Probate  Court  in  and  for  said  county  and  state,  on  Wednesday^  the 
twentieth  day  oi  June^  iS99,  at  ten  o'clock  A.  m.,  at  t/ie  court-house  in 
the  city  of  Winfield,  then  and  there  to  testify  in  an  inquirendo  de 
lunatico  proceeding,  wherein  James  Doe  is  charged  with  insanity,  on 
the  part  and  behalf  of  the  inquiry. 

Hereof  fail  not,  under  penalty  of  the  law. 

Witness  my  hand  and  the  seal  of  said  Probate  Court,  affixed  at  my 
office  in  the  city  of  Winfield,  this  sixth  day  oi  June,  iS99. 

(seal)  John  Marshall,  Probate  Judge. 

10.  Return  to  Writ  de  Lunatico  Inquirendo. 

Form  No.  1 1 129.1 

The   execution   of  this   writ   appears   in   the   schedule  hereunto 

John  Lynch,  Sheriff. 

11.  Verdict  or  Inquisition.2 


annexed. 


1,  Delaware.  —  Rev.  Stat.  (1893),  p. 
381,  c.  49,  §  I.  See  also  statutes  cited 
supra,  note  i,  p.  38. 

2.  Bequisites  of  Verdict  —  Language  of 
Statute.  — It  is  the  safer  and  more  satis- 
fa6tory  practice  to  have  the  verdict  in 
the  very  words  of  the  statute  or  its 
substitute.     In  re  Carmichael,  36  Ala. 

514- 

Following  Language  of  Commission.  — 
The  return  to  the  commission  must  be 
in  the  words  of  the  commission  or  in 
equivalent  language.  Matter  of  Linds- 
ley,  44  N.  J.  Eq.  564,  affirming  Matter 
of  Lindsley,  43  N.  J.  Eq.  9. 

Duration  of  Insanity.  —  The  inquiry 
must  be  confined  to  the  competency  of 
the  alleged  lunatic  at  the  time  when 
the  inquisition  is  taken.  Where  the 
inquiry  is  made  and  found  as  lo  the 
length  of  time  the  lunacy  has  existed, 
it  is  erroneous  and  such  finding  is 
unauthorized  by  law.  Matter  of  De- 
melt,  27  Hun  (N.  Y.)  480. 

Signature  of  Jurors.  — The  certificate 
of  the  jury  must  be  signed  by  all  of  the 
jurors.  Territory  v.  Sheriff,  6  Mont. 
297.  This  requirement  does  not  apply, 
however,  to  inquests  held  in  open  court 
where  the  whole  proceeding  is  under 
the  supervision  of  the  court  and  the  in- 
quest is  entered  upon  and  becomes 
part  of  the  record.  Lackey  v.  Lackey, 
8  B.  Mon.  (Ky.)  107. 

Verdict  of  Thirteen.  —  Where  the 
statute  provides  that  the  commission 
shall   be  issued  to  eighteen  men  any 


twelve  of  whom  shall  execute  it,  the 
fact  that  the  report  is  made  by  thirteen 
men  does  not  vitiate  the  proceeding. 
Field  V.  Lucas,  21  Ga.  447. 

Sufficient  Forms. — Where  the  jury 
found  that  the  facts  in  the  petition 
were  true,  "and  that  the  sa.\d  fames 
Fore  is  non  compos  mentis  and  inca- 
pableof  governing  himself  or  managing 
his  own  affairs,"  it  was  held  regular. 
Fore  V.  Fore,  44  Ala.  478. 

In  a  proceeding  to  remove  the  dis- 
ability of  insanity  and  to  declare  the 
insane  person  a  person  of  sound  mind, 
a  verdict  that  "We,  the  jury,  find  the 
Elizabeth  Clayton  is  a  person  of  unsound 
mind  and  incapable  of  managing  her 
estate"  is  in  proper  form.  Cochran  v. 
Amsden,  104  Ind.  282. 

Where  the  jury  found  the  defendant 
to  be  neither  an  idiot  nor  a  lunatic,  but 
incapable  of  managing  himself  and  his 
affairs  with  prudence  and  discretion  bj- 
reason  of  disease  and  old  age,  the  in- 
quest was  held  sufficient  to  authorize 
subsequent  proceedings  by  the  chan- 
cellor. Lackey  v.  Lackey,  8  B.  Mon. 
(Ky.)  107. 

A  verdict  that  "  We  find  that  Elias  B. 
Sherman,  the  respondent  in  the  case,  is 
mentally  incompetent  to  have  the  care 
and  management  of  his  property,  as 
the  said  petitioners  in  this  cause  have 
in  their  said  petition  alleged,"  has  been 
held  sufficient.  Norton  v.  Sherman,  58 
Mich.  549. 

A  finding  that  the  insane  person  is 
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Form  No.  1 1 130.' 

State  of  Colorado^       ) 
County  of  Arapahoe.  \ 

Of  tht  June  Term  of  Arapahoe  County  Court,  a.  d.  \W9. 
In  the  matter  of  an  inquisition  \ 
as  to  the  lunacy  of  James  Doe.  \ 

We,  the  jury,  duly  summoned,  impaneled  and  sworn,  diligently  to 
inquire  of  and  due  presentment  make  of  the  fact  submitted  to  us, 
whether  or  not  the  said  James  Doe,  now  produced  before  us,  is  a  per- 
son so  insane  or  distracted  in  his  mind  as  to  endanger  his  own  per- 
son or  the  persons  and  property  of  others  if  allowed  to  go  at  large. 


"  mentally  incapable  of  taking  care  of 
himself,  and  managing  his  property," 
has  been  held  to  be  sufficient;  the 
words  "incapable"  and  "incompe- 
tent" being  clearly  regarded  by  the 
legislature  as  synonymous  terms.  Mat- 
ter of  Leonard,  95  Mich.  295. 

A  finding  by  a  jury  that  '^Au^ust 
IVessell  is  insane,"  while  unquestion- 
ably informal,  sufficiently  implies  an 
incapacity  on  the  part  of  the  lunatic  to 
manage  his  own  affairs,  to  warrant  the 
appointment  of  a  guardian  for  him. 
Kiehne  v.  Wessell,  53  Mo.  App.  667. 

An  inquisition  finding  the  alleged 
lunatic  "of  unsound  mind  so  that  he 
is  not  capable  of  managing  his  lands, 
tenements,  goods  and  chattels,"  is  suf- 
ficient, though  it  does  not  state  that  he 
is  also  incapable  of  governing  himself. 
Matter  of  James,  35  N.  J.  Eq.  58. 

A  return  that  the  alleged  lunatic  "  is 
a  lunatic  and  of  unsound  mind  and 
does  enjoy  lucid  intervals  so  that  he  is 
not  capable  of  managing  himself,  his 
lands,  tenements,  goods  and  chattels," 
is  not  objectionable  either  in  form  or 
fact  because  of  the  presence  of  the 
words  "and  does  enjoy  lucid  inter- 
vals," whether  read  parenthetically  or 
not.     Matter  of  Hill,  31  N.  J.  Eq.  203. 

The  proper  return  to  a  commission 
of  idiocy  or  lunacy,  where  the  party  is 
not  found  an  idiot  or  lunatic,  but  is 
considered  by  the  jury  as  an  object  fit 
to  be  under  the  superintendence  of  the 
court  of  chancery,  is  that  the  party  is 
of  unsound  mind,  so  that  he  is  not  suf- 
ficient for  the  government  of  himself, 
his  lands  and  tenements.  '  Shelford  on 
Lunatics,  pp.  108,  109;  Matter  of  Law- 
rence, 28  N.  J.  Eq.  331. 

For  other  forms  see  the  following 
cases,  to  wit:  Lucas  v.  Parsons,  23 
Ga.  267;  McCammon  v.  Cunningham, 
108  Ind.  545;  Devilbiss  v.  Bennett,  70 
Md.  554;  Matter  of  Zimmer,  15  Hun 
(N.  Y.)  214;  Matter  of   Dickie,   7  Abb. 


N.  Cas.  (N.  Y.  Supreme  Ct.)  417; 
Bethea  v.  McLennon,  i  Ired.  L.  (23  N. 
Car.)  523. 

Insufiicient  Fortns.  —  A  return  that 
the  imbecile  is  an  idiot  or  lunatic,  or 
non  compos  mentis  or  of  unsound 
mind  will  be  regarded  as  sufficiently 
showing  this  fact,  because  these  terms 
are  technically  used  to  express  the 
deprivation  of  sense  to  that  degree,  but 
a  return  that  the  party  "  is  not  a  luna- 
tic, but  that  her  mind  is  impaired  by 
age  and  other  causes,  and  that  (or  so 
that)  she  is  not  capable  of  managing 
her  own  affairs,  is  insufl5cient.  Matter 
of  Lindsley,  44  N.  J.  Eq.  564,  affirming 
Matter  of  Lindsley,  43  N.  J.  Eq.  9. 

The  finding  of  a  jury  that  "  we  be- 
lieve him  to  be  a  man  of  unsound 
mind "  is  imperfect  in  not  stating 
when  his  mind  became  unsound. 
Christmas  v.  Mitchell,  3  Ired.  Eq.  (38 
N.  Car.)  535. 

The  finding  of  a  jury  "That,  al- 
though they  do  not  find  the  said  Sarah 
Ann  Reeves  a  lunatic,  in  the  general 
acceptation  of  that  term,  they  by  reason 
of  her  age,  ignorance,  and  the  feeble 
condition  of  her  mind  and  body,  deem 
hep  unfit  to  manage  her  estate  judi- 
ciously, and  to  have  been  in  that  con- 
dition for  a  year  last  past,  and  would 
recommend  that  the  Honorable  Court 
of  Chester  county  appoint  a  proper  per- 
son, as  committee,  to  take  charge  of 
and  account  for  the  same,  and  further, 
that  the  said  Sarah  Ann  Reeves  does  not 
enjoy  lucid  intervals,"  cannot  be  sus- 
tained under  the  act  of  June  13,  1836, 
P.  L.  592,  nor  will  it  warrant  the  ap- 
pointment of  a  committee  to  take 
charge  of  the  person  and  estate  of  the 
alleged  lunatic.  Com.  v.  Reeves,  140 
Pa.  St.  258. 

1.  Colorado.  —  Mills'  Anno.  Stat. 
(1891),  §  2962.  See  also  statutes  cited 
stipra,  note  i,  p.  38. 
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do  upon  our  oaths  solemnly  find  from  the  evidence  adduced  before 
us,  the  jury  on  said  inquest,  that  the  ^2i\di  James  Doe  is  a  person  so 
insane  and  distracted  in  his  mind  as  to  endanger  his  own  person  and 
the  persons  and  property  of  others,  if  allowed  to  go  at  large,  and 
that  the  said  James  Doe  was  in  person  as  well  as  by  Oscar  L.  Stevens, 
his  guardian  ad  litem,  actually  present  during  the  whole  of  said 
inquisition,  with  full  liberty  to  be  heard  in  defense. 

Charles  S.  Hawes. 

Nathan  C.  Hajnblin. 

F.  Irving  Weston. 

Alfred  C.  Fay. 

Harrisofi  G.  Fay. 
'  Allen  T.  Rudd. 

Form  No.  1 1 1  3  i .' 

In  the  matter  of  James  Doe,  a  supposed  \  In  Cliancery. 

insane  person.  )  ^^«/ County,  ss. 

An  inquisition  taken  at  the  office  of  Leonard  A.  Ford,  in  the  city  of 
Dover,  in  Kefit  county,  on  tht  fourteenth  day  oi  June,  A.  D.  iS99, 
before  John  Lynch,  Esq.,  sheriff  of  Kent  county,  by  virtue  of  a  writ  of 
insanity  issued  out  of  the  Court  of  Chancery  of  the  state  of  Delaware, 
bearing  date  the.  first  day  oi  June,  a.  d.  i89P,  to  him  as  said  sheriff 
directed,  and  to  this  inquisition  annexed,  to  inquire,  among  other 
things,  of  the  insanity  oi  James  Doe  of  Dover  in  Kent  county,  upon 
the  oaths  of  (insert  the  names  of  the  jurors)  good  and  lawful  men  of 
the  said  county,  who  being  severally  duly  sworn  or  affirmed,  and 
charged  to  make  a  true  inquisition  according  to  the  evidence,  say 
that  the  s^id  James  Doe  at  the  time  of  the  taking  of  this  inquisition 
is  an  idiot  (or  is  a  lunatic  and  of  unsound  mind  and  does  not  enjoy  lucid 
intervals  or  is  a  lunatic  and  of  unsound  mind  with  lucid  intervals'),  so 
that  he  is  incapable  of  the  government  of  himself  or  the  management 
of  his  estate,  and  that  he,  the  said  James  Doe,  has  been  in  the  same 
state  of  idiocy  from  his  birth  Cor  of  lunacy  for  the  space  of  one  year  last 
^ past,  stating  any  cause  appearing  to  the  jurors  whereby  the  lunacy 
was  induced,  but  how  otherwise  he  became  a  lunatic  the  jurors  aforesaid 
know  not,  unless  by  the  visitation  of  God). 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  respec- 
tively aforesaid,  further  say  that  whether  the  ssad  Jatnes  Doe,  being 
in  the  same  condition,  hath  alienated  any  lands  or  tenements,  as  also 
what  lands  and  tenements,  goods  and  chattels,  yet  remain  to  the  said 
James  Doe,  the  jurors  aforesaid'  know  not. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  respec- 
tively aforesaid,  do  further  say  that  the  following  lands  and  tene- 
ments, goods  and  chattels,  and  personal  estate,  yet  remain  to  him  the 
said  James  Doe  {describe  the  property),  and  that  the  said  lands  and 
tenements  so  remaining  to  the  sdi\d  James  Doe  are  worth  about /^« 
thousand  dollars,  and  that  the  issue  and  profits  thereof  by  the  year 
are  worth  about  the  sum  oi  five  hundred  doWars,  and  further  that  the 

1.  Delaware.  —  Rev.  Stat.  (1893),  p.  381,  c.  49,  §  i.  See  also  statutes  cited 
supra,  note  I,  p.  38. 
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value  of  the  goods,  chattels  and  personal  estate  of  the  said  James 
Doe  is  about  the  sum  of  one  thousand  dollars. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  respec- 
tively aforesaid,  do  further  say  that  the  said  James  Doe  has  a  wife, 
named  y^Z/'iO!  Doe^  and  one  son  Joseph  Doe,  who  is  the  age  oi  fourteen 
years  or  thereabouts,  and  that  the  said  Julia  Doe  and  Joseph  Doe  are 
those  who  will  be  entitled  to  his  estate  in  the  case  of  his  death. 

In  testimony  whereof,  as  well  the  said  sheriff  as  the  jurors  afore- 
said, have  to  this  inquisition  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

(^Signed  and  sealed  by  jurors  and  sheriff^ 


,  Form  No.  1 1 1 3  2 . 

(Kan.  Gen.  Stat.  (1897),  c.  131,  §  42.)' 

State  of  Kansas,  Clark  County,  ss. 

We,  the  utidersigned,  jurors  in  the  case  oi  John  Doe,  having  heard 
the  evidence  in  the  case,  are  satisfied  that  said  John  Doe  is  insane  and 
is  a  fit  person  to  be  sent  to  the  state  insane  asylum;  that  he  is  a 
resident  of  the  state  of  Kansas  and  county  of  Clark;  that  his  age  is 
thirty  years;  that  his  disease  is  of  two  years  duration,  dating  from 
his  first  symptoms;  that  the  cause  is  supposed  to  be  {stating  cause'); 
that  the  disease  is  (or  is  not)  with  him  hereditary;  that  he  is  (or  is 
not)  subject  to  epilepsy;  that  he  ^o^s  {ox  does  not)  manifest  homicidal 
or  suicidal  tendencies. 

Thomas  Evance. 

Abraham  Moore. 

Richard  Woodeson. 

Henry  Burrel. 

William  Welfitt. 

Alexander  Hamilton,  M.D.* 

12.  Answers  to  Interrogatories. 

a.  By  Jury. 
Form  No.  1 1 133.' 

State  oi  Illinois, )  ^      r?o  ^'^  ^^^  County  Court  of  Cook  County. 
County  of  C^^>^.  ]     °-        '  Of  the  October  Term,  a.  d.  iW3. 

In  the  matter  of  an  inquisition  as  to  the  sanity  oi  John  Doe,  the 

1.  See,  generally,  the  list  of  statutes  must  be  signed  by  the  physician  or  the 
cited  supra,  note  i,  p.  38.  jury.     Kan.   Gen.   Stat.   (1897),  c.   131, 

2.  This  verdict  must  be  sighed  by  six     §  42. 

jurors,  one  of  whom  must  be  a  physi-  3.  This  form  has  been  adapted  by 
cian  in  regular  practice  in  good  stand-  the  Illinois  State  Board  of  Commis- 
ing.  There  must  be  attached  to  the  sioners  of  Public  Charities.  The  form 
verdict  a  brief  statement  of  the  medical  is  drawn  under  Starr  &  C.  Anno.  Stat, 
treatment  in  the  case,  which  statement     III.  (1896),  c.  85,  par.  9. 
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commissioners  of   public  charities  submit  the  following  interroga- 
tories to  be  answered  by  the  commission  in  the  above  entitled  case: 

Name  (in  full),  John  Doe. 

Residence,  93  Ashland  Boulevard,  Chicago,  County  of  Cook. 

Age,  SO.     Native  of  Ejigland. 

Father,  native  of  England. 

Mother,  native  oi  France. 

1.  Condition  as  to  marriage,  etc.^ 

2.  Occupation. 2 

3.  Education. 2 

4.  Religion.'* 

5.  Family  history.* 

6.  Personal  characteristics.® 

7.  Previous  attacks.'' 

8.  Assigned  causes.^ 

9.  Present  attack.^ 

10.  Personal  acts.i° 

11.  Restraint. 1^  * 

We,  the  undersigned,  jurors  in  the  above  entitled  case,  having 
been  furnished  by  the  state  commissioners  of  public  charities  with 
the    foregoing   interrogatories    in    writing,    hereby   certify    that  we 


1.  Condition  as  to  Marriage.  —  State 
whether  single,  married,  widowed, 
separated  or  divorced;  the  number  of 
children,  if  any,  with  the  age  of  the 
youngest. 

2.  Occupation. —  If  a  female  or  minor, 
state  the  occupation  of  the  husband  or 
parent  and  the  address  of  friends. 

3.  Education.  —  State  whether  col- 
legiate, academic  or  common  school, 
reads  or  writes,  or  none. 

4.  Religion. — If  a  member  of  a  church, 
state  of  what  denomination. 

5.  Family  History.  —  Here  give  all  the 
facts  pertaining  thereto;  if  any  relatives 
have  been  insane,  hysterical,  nervous, 
or  had  convulsions,  and  whether  upon 
the  paternal  or  maternal  side;  if  either 
parent  has  been  intemperate  or  ad- 
dicted to  the  use  of  opium  or  tobacco 
in  excess;  if  either  parent  has  been 
addicted  to  other  habits  in  excess; 
cause  of  death  of  parents,  if  deceased; 

^birthplace  of  father  and  mother;  parents 
related  to  each  other  or  not,  and  if  so, 
what  degree  of  relationship;  ages  of 
parents  at  birth  of  patient. 

6.  Personal  Characteristics, — Here  give 
the  physical  peculiarities  or  defects  of 
the  habits  as  a  child,  and  since,  if  an 
adult.  State  the  temperament,  disposi- 
tion and  tastes;  the  success  in  business; 
if  addicted  to  the  use  of  liquors,  opium 
or  tobacco;  if  patient  has  any  vicious 
habits;  has   had  any  serious   diseases 


or   injury    of    the    head   or   body;  any 
syphilitic  or  venereal  diseases. 

7.  Previous  Attacks.  —  State  if  the 
patient  has  ever  had  convulsions  or 
any  previous  attack  of  in.sanity;  the 
age  at  time  of  attack,  its  character, 
duration,  and  the  terms  employed.  If 
sent  to  an  asylum,  state  where,  and 
the  result  of  the  treatment.  Give  the 
particulars  of  any  subsequent  attack, 
if  any.  Is  patient  epileptic?  Is  patient 
idiotic? 

8.  Assigned  Causes.  —  State  the  sup- 
posed cause  or  causes  of  the  attack, 
also  any  facts  that  will  throw  light 
upon  the  cause:  "worry,"  "sickness," 
"delirium  of  typhoid,"  "puerperal 
fever,"  "childbirth,"  "lactation." 

9.  Present  Attack.  —  State  the  date  of 
the  first  indication  of  any  change  in  the 
condition  or  habits,  disposition  or 
temper  of  the  patient;  what  was  the 
change;  what  was  the  former  health. 
Give  the  subsequent  history  6f  the 
attack,  and  the  treatment  employed. 

10.  Personal  Acts. —  Give  full  particu- 
lars; state  every  attempt  to  injure 
self  or  others;  whether  in  any  way 
destructive  or  careless;  uncleanly  in 
habits. 

11.  Bestraint.  —  If  it  has  been  neces- 
sary to  use  restraint  or  confinement, 
state  in  what  form  and  for  how  long  a 
time. 


GO 
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>  Jurors. 


answered   the  same  correctly  to  the   best  of   our  knowledge  and 

belief. 

Thomas  Evance, 
Abraham  Moore, 
Richard  Woodeson, 
Henry  Burr  ell, 
William  Welfitt, 
Alexander  Hamilton,  ^ 

b.  By  Commissioners. 
Form  No.  1 1 1  3  4  .• 

{Commencing  as  in  Form  No.  11133,  and  continuing  down  to  *.) 

12.  Present  condition  (physical). 2 

13.  Present  condition  (mental). ^ 

We,  the  undersigned  commissioners  in  the  above  entitled  case, 
having  been  furnished  by  the  state  commissioners  of  public  charities 
with  the  foregoing  interrogatories  in  writing,  hereby  certify  that  we 
answered  the  same  correctly  to  the  best  of  our  knowledge  and  belief. 

Richard  Roe,  M.D. 

Daniel  Cole,  U.D. 

13.  Decree  of  Lunacy.* 

Form  No.  1 1 135.* 

fames  Doe,  /    7-       ., ,     onn 
•^     7       V      h  Tune  IL  i899. 
a  lunatic,    j  -^  *' 

This  being  the  day  appointed  for  hearing  the  petition  of  John  Doe, 

filed  by  him  as  relative  of  the  said  James  Doe,  alleging  the  lunacy  of 

the  said  James  Doe  and   praying  an   inquisition   thereof,  comes  the 

said  James  Doe,  who  hath  been  brought  into  court  by  the  sheriff  of 

this  county  under  due  process,  and  the  s3\dJohn  Doe  also  comes  into 


1.  This  form  is  approved  by  the  State 
Board  of  Commissioners  of  Public 
Charities  of  Illinois.  The  form  is 
drawn  under  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  85,  par.  9. 

2.  Preseat  Condition  (Physical).  —  State 
whether  in  usual  health  or  feeble  and 
emaciated;  respiration;  appearance  of 
pupils,  whetheT  equally  dilated;  voice, 
whether  natural  or  if  there  is  any  un- 
natural hesitancy  or  stammering  while 
speaking;  hands  dry  or  sweaty;  appe- 
tite, sleep,  digestion,  hearing,  sight;  if 
there  is  any  evidence  of  paralysis  or 
loss  of  power  or  control  of  muscles. 

3.  Physical  Condition  (Mental). —  State 
if  excited  or  quiet,  pleasant  or  moody 
and  irritable;  the  character  of  the  de- 
lusions; how  occupied  during  the  day. 
If  the  patient  is  a  female,  give  date  of 
last  menstruation  and  state  condition 


as  to  uterine  or  ovarian  diseases;  ex- 
citement, depression,  exaltation  (un- 
natural gaiety  or  ideas  of  grandeur), 
memory,  delusions  (hallucinations  of 
sight,  hearing,  etc.,  insistent  ideas), 
degree  of  self  control,  will  power,  gen- 
eral demeanor,  appearance,  insanity  of 
manner,  conduct,  dress,  etc. 

4.  A  recital  in  the  judgment  that 
"due  notice"  had  been  given  is  a 
finding  of  the  court  and  is  held  to  be 
sufficient  where  the  record  is  otherwise 
silent,  but  where  the  pretended  notice 
is  a  part  of  the  record  and  shows  on  its 
face  its  infirmity  the  recital  of  due 
notice  on  the  record  is  thereby  contra- 
dicted. Crow  V.  Meyersieck,  88  Mo. 
411. 

5.  See  Ala.  Civ.  Code  (1896),  §  2260; 
also  statutes  cited  supra,  note  i,  p.  38, 
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court,  and  a  jury  of  good  and  lawful  men  who  reside  in  the  neighbor- 
hood of  said  James  Doe,  who  have  been  duly  summoned  and  who, 
after  having  heard  the  evidence,  arguments  of  counsel  and  charge  of 
the  court  in  the  premises,  and  having  been  first  duly  tried,  impaneled 
and  sworn,  well  and  truly  to  make  inquisition  of  the  facts  alleged  in 
the  said  petition,  and  a  true  verdict  render,  according  to  the  evidence, 
upon  their  oaths  do  say:  We,  the  jury,  find  that  the  facts  alleged  in 
the  petition  are  true  and  that  the  said  James  Doe  is  a  lunatic. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that 
the  said  petition  and  all  other  proceedings  thereon,  together  with  the 
aforesaid  verdict  of  said  jury  declaring  said  James  Doe  to  be  a  lunatic 
be  recorded.  .  ^ 

II.  APPOINTMENT  OF  CONSERVATOR,  GUARDIAN  OR  TRUSTEE.^ 


1.  For  statutes  relating  to  the  appoint-  5513-5563;   Laws  (1893),  p.   178;   Laws 

ment  of  guardians  for  the  insane  see  (1895),  p.  186. 

as  follows,  to  wit:  Montana.  —  Code   Civ.    Proc.   (1895), 

Alabamk.  —  Civ,     Code     (1896),     §§  §§  2970-2974. 

2255-2271.  Nebraska,  —  Comp.     Stat.    (1897),    § 

Arizona.  —  Rev.  Stat.  (1887),  §§  1337-  3225  et  seq. 

1340,2158.  New  Hampshire. —  Pub.   Stat.  (1891), 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  c.  179. 

%'i^i^  et  seq.  New  Jersey. — Gen.    Stat.    (1895),    p. 

California. — Code  Civ.  Proc.  (1897),  1696,  ^    \   et  seq.;    Laws  (1897),   c.   63; 

§§  1763-1767.  Laws  (1898),  c.  59;  Laws  (1899),  c.  loi. 

Colorado.  —  Mills' Anno.  Slat.  (1891),  New  Mexico.  —  Comp.    Laws  (1897), 


§§  2935-2961. 

Connecticut.  — Gen.    Stat.    (1888),    §§ 

475-483- 

Delaware. —  Rev.  Stat.  (1893),  p.  381, 
c.  49- 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  10. 

Florida.  —  Rev.  Stat.  (1892),  §§  21 10, 
2111. 

Georgia.  —  2  Code  (1895),  §  2^']Oetseq. 

Idaho.  —  Rev.  Stat.  (1887),  i^  782. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  86. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2544  et  seq. 

Iowa.  —  Code  (1897),  §§  3219-3228. 


§!^  1906-1934. 

New  York.  —  Birds.  Rev.  Stat.  (i8g6), 
p.  1564,  §  121  et  seq. 

North  Carolina.  —  Code  (1883),  §  1670 
et  seq. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6549  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1898),  § 
6302  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  2888  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1272,  §  19  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
196,  §  7  ^/  seq. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 


Kansas.  —  Gen.    Stat.    (1897),  c.    131,  2i']0  et  seq. 

§§  47-85.  South  Dakota.  —  Dak.   Comp.    Laws 

Kentucky. — Stat.    (1894),    §5^     2149-  (1887).  §  5996  <>/ i^^^.;  Laws  (1899),  c.  95. 

2154.  Tennessee.  —  Code   (1896),    §    5457   ef 

Maine.  —  Rev.  Stat.  (1883),  c,  67,  §  4  seq. 

et  seq.  Texas.  —  Rev.   Stat.  (1893),  art.  2550 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  et  seq. 

J3g,%  jet  seq.  Utah.  —  Rev.   Stat.   (1898),  §  4000^/ 

Michigan.  —  How.  Anno.  Stat.  (1882),  seq. 

§  6314  et  seq.  Vermont.  — Stat.  (1894),  §  3283  ct  seq. 

Minnesota.  —  Stat.    (1894),    §§    4549-  Virginia.  —  Code  (1887),  §  1697  it/j^y. 

4574.  Washington.  —  Ballinger's      Anno. 

Mississippi.  —  Anno.   Code   (1892),  ^  Codes  &  Stat.  (1897),  §  6424  ct  seq. 

2212  et  seq.  IVest  Virginia. — Code  {1891),   c.    sSv 

Missouri.  —  Rev.     Stat.     (1889),    §§  §  33  et  seq. 
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1.  Petition  for  Appointment. 

a.  Generally. 

Form  No.  1 1 1  3  6 .' 

{Commencing  as  in  Form  No.  11096,  and  continuing  down  to  *.) 

The  petition  of  the  undersigned  John  Doe  respectfully  represents 
that  he  is  a  resident  of  the  city  of  Birmingham,  in  this  county,  and  a 
brother  of  James  Doe,*  who  is  over  the  age  of  twenty-one  years,  and 
is  also  a  resident  of  said  city  and  county.  That  on  t\\e.fourteenih  day 
oi  June,  i899,  the  said  y^w^j  Z>^^  was  in  said  court,  in  accordance 
with  the  provisions  of  law,  duly  declared  a  lunatic  incapable  of 
managing  his  affairs  or  governing  himself.  That  said  James  Doe  has 
property  requiring  the  care  of  a  guardian  of  the  estimated  value  of 
twefity  thousand  dollars. 

Wherefore  petitioner  prays  that  the  allegations  of  this  petition 
may  be  investigated,  and  that  he  may  be  appointed  guardian  of  the 
person  and  estate  of  said  lunatic  upon  giving  proper  bond  and 
security. 

{Signature  and  verification  as  in  Form  No.  9915.^ 

Form  No.  1 1 1  3  7 .' 

To  the  Court  0/  Probate  for  the  District  of  Winchester. 

The  undersigned,  [selectmen  of  the  town  of  Winchester,  in  said 
district  of  Winchester, ^  respectfully  represent: 

1.  That  one  James  Doe  has  property,  and  is  a  resident  of  said 
town,  and  has  his  domicile  at  the  borough  of  Winsted,  in  the  town  of 
Winchester,  in  said  district. 

2.  That  the  said  James  Doe,  by  reason  of  mental  derangement  (or 
the  excessive  use  of  drugs  or  intoxicati?ig  liquor  ox  physical  infirmities  or 
advanced  age^,  has   become  and  is  incapable  of  managing  his  affairs. 

3.  That  Oscar  L.  Stevens  has  been  and  now  is  legally  appointed 
overseer  over  said  James  Doe,  and  that  said  James  Doe  has  refused 
to  submit  to  the  authority  of  said  overseer,  and  continues  to  waste 
his  estate  and  is  likely  to  be  reduced  to  want. 

The  undersigned  therefore  pray  this  court  to  make  due  inquiry  into 
the  truth  of  the  foregoing  allegations,  and  upon  finding  them  true,  to 
appoint  some  suitable  person  to  be  conservator  of  said  James  Doe, 

Wisconsin.  —  Stat.  (1898),  §§   2615  et  3.  Who  may  Apply.  —  The  application 

seq.,  ^i^-jb  et  seq.  may  be  made  by  the  selectmen  of  the 

Wyoming.  —  Rev.  Stat.  (1887),  §2291  town   of  residence  or  domicile,  or  by 

et  seq.  the  husband  or  wife  of  any  relative  of 

Other  Forms.  —  For  other   forms    re-  the   person    under   disability.      Conn, 

lating    to   guardianship    see    the    title  Gen.  Stat.  (1888),  §  475. 

Guardian  and  Ward,  vol.  9,  p.  i.  When  made  by  the  husband  or  wife, 

1,  Alabama.  —  Civ.  Code  (1896),  §  or  other  relative,  the  words  enclosed 
2255.  See  also  statutes  cited  supra,  by  [  ]  should  be  omitted  and  at  the 
note  I,  p.  62.  end  of  paragraph  3  the  following  para- 

2.  Connecticut. — Gen.  Stat.  (1888),  §  graph  should  be  inserted,  to  wit:  "4. 
475.  See  also  statutes  cited  sup7-a.  That  the  undersigned  is  the  husband 
note  I,  p.  62.  (or  wife  or  relative)  of  sdiiA  James  Doe." 
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who  upon  giving  a  probate  bond  shall  have  charge  of  his  person  and 
estate,  pursuant  to  the  statute. 

Dated  at  Winchester,  in  said  district,  this  tenth  day  oi  June,  a.  d. 

Samuel  Short. 
William  West. 
Leonard  A.  Eord. 

Form  No.  i  1 1 3  8  .* 

In  the  matter  of  James  Doe,  \  In  Chancery. 

an  insane  person.  \  Kent  County,  ss. 

To  the  Chancellor  of  the  State  of  Delaware: 

The  petition  of  John  Doe  of  Dover,  the  son  of  fames  Doe,  respect- 
fully represents: 

That  the  writ  of  insanity  heretofore  issued  out  of  this  court, 
directed  to  John  Lynch,  'EjSC{.,  sheriff  of  ^^«/ county,  to  inquire  of 
the  insanity  of  the  said  James  Doe,  has  been  duly  executed  and 
returned  by  the  said  sheriff.  And  that  from  the  inquisition  annexed 
to  the  said  writ  and  returned  therew  th,  it  appears  that  the  jury  have 
found  that  the  said  James  Doe  is  an  idiot  (or  is  a  lunatic  and  of 
unsound  mind  and  does  not  enjoy  lucid  intervals  or  is  a  lunatic  and  of 
unsound  mind  with  lucid  intervals'),  so  that  he  is  incapable  of  the  gov- 
ernment of  himself  or  the  management  of  his  estate,  as  by  the  said 
inquisition  will  more  fully  appear. 

Your  petitioner  therefore  prays  that  he  may  be  appointed  a 
trustee  for  the  s,2ad  James  Doe,  to  take  charge  of  him  and  manage 
his  estate  upon  his  giving  security  for  the  faithful  discharge  of  his 
duties  as  such  trustee  according  to  the  statute  in  that  behalf;  and 
for  such  other  or  further  relief  in  the  premises  as  shall  be  necessary 
and  proper. 

John  Doe. 

Form  No.  1 1 1  39. 

(Precedent  in  Thompson  v.  Hall,  77  Me.  161.)' 

To  the    honorable   judge  of    the  probate  court    for  the   county  of 
Sagadahoc,  next  to  be    holden  at  Bath,  on  the  frst  Tuesday  of 
January,  a.  d.  i?>82. 
Joseph  M.  Trott  respectfully   represents    that    he   is    a   friend    of 
Frances  J.  G.  Thompson  of  said  Bath,  who  has  been  adjudged  by  the 
honorable  court  to  be  of  unsound  mind,  and  incompetent  to  manage 
her  own   affairs,  or  to  protect  her  rights,  and  that  Orville  A.  Robin- 
son, who  was  appointed  guardian  of  the  said  Frances,  has  refused  to 
qualify  for  said  trust. 

Wherefore  he  prays  that  letters  of  guardianship  may  issue  to 
Isaac  P.  Tibbetts,  of  Topsham,  in  said  county,  he  being  a  suitable  per- 
son to  act  as  guardian  aforesaid. 

Joseph  M.  Trott. 

1.  Delaware.  —  Rev.  Stat.  (1893),  p.  2.  See  Me.  Rev.  Stat.  (1883),  c.  67,  § 
381,  c.  49,  §  I.  See  also  statutes  cited  4;  also  statutes  cited  supra,  note  i, 
supra,  note  i,  p.  62.  p.  62. 
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Form  No.  i  i  i  4  o . 

(Precedent  in  Norton  v.  Sherman,  58  Mich.  -550.)' 

[State  Of  Michigan,  \  ^^     ^^^^^^^  ^^^^^  ^^^  ^^j^  ^ 
County  of  Cass.       j  •' 

To  Norman  Geddes,  Judge  of  Probate  for  said  county. 

In  the  matter  of  appointing  a  guardian  of  Elias  B.  Sherman,  an 
alleged  incompetent  person. 

Your  petitioners,  Edna  Celia  Norton,  Frank  L.  Jones,  and  John 
Tietsort,  would  respectfully  represent  to  the  court  that  they  are 
residents  of  the  village  of  Cassopolis,  in  said  county  and  state,  and 
are  respectively,  daughter,  grandson,  and  son-in-law  of  said  Elias  B. 
Sherman.  ]  ^ 

Your  petitioners  further  represent  unto  said  court  that  the  said 
Elias  B.  Sherman  is  of  the  age  of  eighty-one  years,  and  is  feeble  and 
infirm,  and  is  an  inhabitant  of  said  county,  residing -at  the  village 
of  Cassopolis,  in  said  county  and  state,  and  is  possessed  of  real  estate 
and  personal  estate  situated  and  being  in  said  Cass  county,  and  the 
estimated  value  of  the  personal  estate,  including  money,  bank  stock 
and  notes,  is  about  the  sum  of  twenty-five  hundred  dollars,  as  peti- 
tioners believe,  and  the  estimated  value  of  the  real  estate  is  the  sum 
of  twenty  thousand  dollars  or  thereabout,  as  your  petitioners  are 
informed  and  verily  believe. 

Your  petitioners  further  represent  that  it  is  necessary  that  a 
guardian  be  appointed  of  the  person  and  estate  of  the  said  Elias  B. 
Sherman,  for  the  following  specific  reasons:  Because  the  said  Elias 
B.  Sherman,  by  reason  of  extreme  old  age  and  other  causes,  is  now 
mentally  incompetent  to  have  the  charge  and  management  of  his 
property,  and  has  been  mentally  incompetent  for  some  time  past. 

Your  petitioners  further  represent  that  the  names  of  the  next  of 
kin  3  of  the  sdad  Elias  B .  Sherman,  and  other  persons  interested  in 
said  estate,  as  your  petitioners  are  informed  and  believe,  are  as  fol- 
lows: Mrs.  Edna  Celia  Norton,  a  daughter;  J.  Silverman  Sherman,  a 
son,  both  residing  at  Cassopolis,  Michigan;  Frank  L.  Jones  and  Carrol 
S.  Jones,  both  grandsons,  and  both  residing  at  Marcellus,  in  said 
county;  Mary  Blanche  Goucher,  residing  at  Clay  Center,  Kansas;  Ellen 
N.  Graham,  residing  at  Cassopolis;  and  Florence  M.  Tietsort,  residing 
at  Cassopolis;  the  last  three  named  aforesaid  being  daughters  of  the 
aforesaid  John  Tietsort,  and  granddaughters  of  the  said  Elias  B. 
Sherman. 

Your  petitioners  therefore  pray  that  a  day  be  fixed  for  hearing 
this  petition,  and  that  a  citation  issue,  to  be  personally  served  upon 
sdad  Elias  B.  Shermandind  upon  some  one  of  his  nearest  relatives,  not 
less  than  fourteen  days  before  the  return-day  thereof,  requiring  them 

1.  Michigan.  —  How.  Anno.  Stat.  3.  Next  of  Ein.  —  The  petition  must 
(1882),  §  6314.  See  also  statutes  cited  show  who  are  the  next  of  kin  of  the 
supra,  note  i,  p.  62.  incompetent    person   who    will    be    af- 

Precedents.  —  See  also  similar  forms  fected  by  the  action  sought  to  be 
in  Howe  v.  North,  69  Mich.  272;  Mat-  taken,  and  this  will  include  the  pra- 
ter of  Myers,  73  Mich.  401.  sumptive    heirs    at    law.      If    this    is 

2.  The  matter  enclosed  by  [  ]  will  omitted,  it  does  not  confer  jurisdiction, 
not  be  found  in  the  reported  case.  Matter  of  Myers,  73  Mich.  401. 
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to  appear  and  show  cause,  if  any,  why  a  guardian  should  not  be 
appointed  as  aforesaid  after  a  full  hearing  and  examination  in  the 
premises,  and  that  Joel  Cowgtll,  residing  at  Cassopolis^  Mich.,  may  be 
appointed  guardian  of  the  person  and  estate  of  him,  the  said  Elias 
B.  Shertnan,  according  to  the  provisions  of  the  statutes  in  such  case 
made  and  provided. 

Dated  this  16th  day  oi  March.,  a.  d.  \Z85. 

[Edna  Celia  Norton. 
Frank  L.  Jones. 
John  Tietsort. 
State  of  Michigan,  { 
County  of  Cass.       ) 

On  this,  the  sixteenth  day  of  March.,  iS85,  before  me  personally 
came  John  Tietsort  and  made  oath  that  he  has  read  the  foregoing 
petition  by  him  subscribed  and  knows  the  contents  thereof  and  that 
the  same  is  true. 

Norman  Geddes,  Judge  of  Probate,  ]  ^ 

Form  No.  1 1 14  i.* 

State  oi  Minnesota,  »  t     r,    i  ^   r^       ,. 

f^        .       CD  '  >•  ss.     In  Probate  Court. 

County  of  Kamsey.    j 

To  Xhe  Probate  Court  in  and  for  said  County: 

The  petition  of  John  Doe  of  the  city  of  St.  Paul  in  said  county, 
respectfully  shows  that  James  Doe  of  the  county  of  Ramsey  and  state 
oi  Minnesota,  was,  on  the  sixth  day  oi  June,K.  D.  \W9,  found  to  be 
insane  by  the  Probate  Court  of  the  county  of  Ramsey,  and  duly  com- 
mitted to  the  Hospital  for  the  Insane  at  Rochester  in  said  state  of 
Minnesota,  and  is  now  confined  in  said  hospital.  That  said  James  Doe 
has  personal  property  in  said  Ramsey  county  of  the  probable  value  of 
twenty  thousand  dollars,  and  real  estate  in  said  Ramsey  county,  the 
annual  income  from  which  does  not  exceed  the  sum  of  ten  thousand 
dollars,  as  this  petitioner  is  informed  and  believes.  That  by  reason 
of  such  insanity  the  sa\d  James  Doe  is  incompetent  to  have  the 
charge  and  management  of  his  property.  That  the  petitioner  is  the 
brother  of  said  James  Doe. 

Your  petitioner  therefore  prays  that  Nathan  Hale  of  said  Ramsey 
county  be  appoined  guardian  of  the  person  and  estate  of  said  James^ 
Doe. 

Dated  the  sixth  day  oi  July,  a.  d.  18PP. 

John  Doe. 

{Verification.') 

Form  No.  1 1  142.' 

Bergen  County  Orphans  Court. 

In  the  matter  of  the  lunacy  )  y     j 

of  Frederick  F.  Harral,  \  -n  ^•^-       c^  •   ^         ..    c  r^       a- 

/      ,.  '  i  Petition  for  appomtment  of  Guardian. 

lunatic.  )  *^*^ 

To  the  Judges  of  the  Orphans  Court  of  the  County  of  Bergen: 

1.  The  matter  enclosed  by  []  will  not  8.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 
be  found  in  the  reported  case.  i6g6,  §  i.     See  also  statutes  cited  j«/ra» 

2.  Minnesota.  —  Stat.    (1894),  §  4549.  note  i,  p.  62. 
See  also  statutes   cited  supra,  note   i, 

p.  62. 
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The  petition  of  George  Harral,  of  the  said  county,  respectfully 
showeth  that  upon  proceedings  had  in  the  Court  of  Chancery  of  this 
state,  upon  the  application  of  \.\\^  ^^^\^i\on^x,  Frederick  F.  Harral  oi 
said  county  hath  been  found  to  be  a  lunatic:  And  a  certified  copy  of 
the  proceedings  hath  been  recorded  and  filed  in  the  surrogate's  office 
of  said  county  of  Bergen  according  to  the  form  of  the  statute  in  such 
case  made  and  provided:  Wherefore  your  petitioner  prays  that  some 
fit  and  discreet  person  or  persons  may  be  appointed  guardian  or 
guardians  of  said  lunatic. 

Dated  the  tenth  day  of  September^  i87^. 


George  Harral. 


Form  No.  1 1 1 4  3 .' 


Supreme  Court,  Queens  County. 
In  the  matter  of 
John  Doe, 

an  alleged  incompetent  person. 
To  the  Supreme  Court  of  the  State  of  New  York'. 

The  petition  of  Richard  Roe,  of  Newtown  in  the  county  of  Queens 
and  state  of  New  York,  respectfully  shows: 

That  John  Doe,  who  resides  in  Newtown,  farmer,  and  who  is  the 
uncle  of  your  petitioner,  now  is  and  for  the  space  of  two  years  or 
more  last  past  has  been,  so  far  deprived  of  his  reason  and  under- 
standing as  to  be  altogether  unfit  and  unable  to  govern  himself  or 
to  manage  his  affairs,  as  will  more  fully  appear  by  the  affidavits  hereto 
annexed.2 

And  your  petitioner  further  shows  that  the  ?,a\d  John  Doe  i?,  tho. 

1.  New  York.  —  Birds.  Rev.  Scat.  Doe,  of  Newtown,  and  has  been  ac- 
(1896),  p.  1568,  §  132.  See  also  statutes  quainted  with  him  for  ten  years  or  more 
cited  supra,  note  i,  p.  62.  last  past;  that  the  sa.idf ohn  Doe  for  the 

Insufficient  Petition.  —  A    petition  last  six  years  has  at  times  been  more 

averred   that  the  alleged   incompetent  or  less   affected   by   an    alienation   of 

person,  by  reason  of  extreme  age  (68  mind,  rendering  him  unfit,  for  the  time 

years  and  upward),  "  is  so  far  deprived  being,  to  have  the  government  of  him- 

of  his  reason  and  understanding  as  to  self  or  the  management  of  his  afifairs. 

be  altogether  unfit  and  unable  to  govern  And  deponent  further  says  that  he  has 

himself  or  to  manage  his  affairs,"  and  seen  the  saidyi?^«Z)<>(f  frequently  within 

the  affidavit  accompanying  the  petition  the  last  two  years,  and  that  according 

alleged    that   he    "for   the    last   three  to  the  best  of  his  judgment  and  belief 

years  has,  at  times,  been   more  or  less  the  saidfoAn  Doe  has  been,  during  the 

affected  by  an  alienation  and  imbecility  whole  of  that  time,  of  unsound  mind 

of  mind,  rendering   him   unfit  for  the  and  understanding, 

time  being  to  have  the  government  of  And  deponent  further  says  that  the 

himself  and  management  of  his  affairs."  language  and  actions  of  the  %z\d.John 

It^was  held  that  these  allegations  were  Doe,  during  the  past  two  years,   have 

not  sufficient  to  authorize  the  appoint-  been  those  of  an  insane  person.     That 

ment  of  a  committee.      Matter  of  Zim-  {Here  set  out  the  acts  and  language). 

mer,  15  Hun  (N.  Y.)  214.  And  deponent  believes  that  the  said 

2.  The  affidavit  accompanying  the  yi^^w  Z?^^  is  still  of  unsound  mind  and 
petition,  omitting  the  caption,  which  understanding  and  unfit  for  the  gov- 
should  be  the  same  as  that  in  the  text,  ernment  of  himself  or  the  management 
may  be  as  follows,  to  wit:  of  his  affairs.                      John  Styles. 

"  County  of  Queens,  ss.  Sworn  to  before  me  this  thirtieth  day 

John  Styles,  of  Newtown  in  said  coun-     of  May,  189/. 
ty,  being  duly  sworn,  says:  John  Lane,  Notary  Public, 

That  he  is  well  acquainted  ytilhjohn  Queens  County." 
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owner  of  real  property-^  situated  at  Newtown,  within  this  state,  in  the 
county  of  Queens,  consisting  of  {Here  insert  a  description  of  the  prem- 
ises or  property^. 

The  names  and  residences  of  the  wife  and  of  all  of  the  next  of  kin 
and  heirs  of  the  said  John  Doe,  as  far  as  the  same  are  known  to  your 
petitioner  or  can,  with  reasonable  diligence,  be  ascertained  by  him, 
are  as  follows: 

Jane  Doe,  the  wife  of  the  said  John  Doe,  who  resides  at  Newto^vn 
in  the  county  of  Queens  and  state  of  New  York. 

Richard  Roe,  your  petitioner,  a  nephew  of  the  said  John  Doe,  who 
resides  at  Neivtown  in  the  county  of  Queens  and  state  of  New  York. 

The  probable  value  of  the  property  possessed  and  owned  by  the 
said  John  Doe,  the  alleged  incompetent  person,  is  ten  thousand  Ao\\zx?>. 

The  following  is  a  description  of  the  property  of  the  said  John 
Doe  which  has  been  conveyed  during  the  said  alleged  incompetency, 
and  the  names  of  the  persons  to  whom  it  was  conveyed  and  its  value, 
and  what  consideration  was  paid  for  it,  if  any,  and  what  was  agreed 
to  be  paid,  that  is  to  say:  {Here  insert  a  description^. 

The  reasons  why  notice  of  the  presentation  of  this  petition  should 
be  dispensed  with  are  that  {Here  give  reasons^. 

Richard  Roe. 
Queens  County,  ss. 

Richard  Roe,  being  duly  sworn,  says  that  he  is  the  petitioner  named 
in  the  foregoing  petition  and  that  the  matters  of  fact  therein  stated 
are  true. 

Richard  Roe. 

Sworn  to  before  me  this  thirtieth  day  of  November,  iS95. 
John  Lane,  Notary  Public,  Queens  County. 


b.  For  Nonresident  Lunatic. 

Form  No.  i  1 144.* 

{Commencing  as  in  Form  No.  11136,  and  continuing  down  to  *)  who  is 
a  resident  of  the  village  of  Northport,  in  the  county  of  Suffolk  and 
state  of  New  York,  and  that  saxd.  James  Doe  has  been  duly  declared  a 
lunatic  by  the  Supreme  Court  of  said  state  of  Ne7v  York,  the  said 
Supreme  Court  being  a  court  of  competent  jurisdiction  for  such  pur- 
pose in  said  state,  and  that  the  %2\6.  Jatnes  Doe  has  property  in  this 
county  which  requires  the  care  of  a  guardian,  which  said  property  is 
of  the  estimated  value  of  twenty  thousand  dollars. 

Wherefore  your  petitioner  prays  that  a  day  may  be  set  for  the  hear- 
ing of  this  petition,  and  that  such  other  steps  may  be  taken  and  such 

1.  The  court  has  no  jurisdiction   to  cient  to   set   it  forth   in   the  affidavit, 

issue  a  commission,  unless  the  alleged  Matter  of  Fowler,  2  Barb.  Ch.  (N.  Y.) 

lunatic  resides  or  is  the  owner  of  prop-  305. 

erty  within  the  state.     In  the  case  of         2.  Alabama.  —  Civ.   Code  (1896),    §§ 

his  nonresidence,  the  fact  of  his  owning  2267,  226S.  See  also  statutes  cited  supra, 

property    within     the    state     must    be  note  I,  p.  62. 
stated  in  the  petition.     It  is  not  suffi- 

68  Volume  10. 


1 1 1 44.  INSANE  PERSONS.  1 1 1 46. 

orders  and  decrees  made  and  entered  as  shall  be  necessary  to  the 
appointment  of  your  petitioner  as  guardian  of  the  property  and  estate 
of  said  James  Doe  upon  his  giving  proper  security. 
(^Signature  and  verification  as  in  Form  No.  9915.') 

2.  Order  Appointing  Day  of  Hearing-. 

Form  No.  1 1  i  4  5 .' 

James  Doe,  )    .  ^^  ^,    ^^gg 

an  alleged  nonresident  lunatic,  f  -^  ' 

This  day  came  Nathan  Hale  and  filed  his  duly  verified  petition  in 
writing,  stating  Xhdit  James  Doe,  who  resides  in  the  village  of  North- 
port,  in  the  county  of  Suffolk  and  state  of  New  York,  is  a  lunatic  and 
has  been  declared  such  by  a  competent  tribunal  in  the  said  state  of 
New  York.  That  the  said  lunatic  has  property  in  this  county,  requir- 
ing the  care  of  a  guardian,  and  praying  that'  the  allegations  in  said 
petition  may  be  inquired  into,  and  that  said  petitioner  may  be 
appointed  to  be  the  guardian  of  the  property  and  estate  of  said 
lunatic. 

It  is  therefore  ordered,  that  the  hearing  of  said  petition  be  set  for 
the  ^ixth  day  of  July,  iS99,  and  that  said  James  Doe  be  brought 
into  court  as  a  party  to  this  proceeding  by  publishing  this  order  once 
a  week,  for  three  successive  weeks,  in  the  '•'■Birmingham  Times,"  a 
newspaper  published  in  this  county,  and  by  sending  l3y  mail,  postage 
prepaid,  a  copy  of  such  paper  to  the  said  James  Doe. 

Form  No.  1 1 1  4  6 .' 

At  a  Conrt  of  Probate  holden  at  Winchester,  within- and  for  the  dis- 
trict of  Winchester,  on  the  tenth  day  oi  June,  a.  d.  iW9. 

Present,  John  Marshall,  Judge. 

Upon  the  application  for  the  appointment  of  a  conservator  oi  James 
Doe  of  the  borough  of  Win^ted,  in  said  district,  made  to  this  court  by 
the  selectmen  of  the  town  of  Winchester,  as  by  said  application  on 
file  in  this  court  will  more  fully  appear,  it  is 

Ordered:  That  said  application  be  heard  and  determined  by  this 
court  at  the  Probate  Office  in  the  borough  of  Winsted,  in  said  district, 
on  the  tioenty-fifth  day  oi  June,  iS99,  at  ten  o'clock  in  the  forenoon; 
and  that  said  James  Doe  be  and  he  is  hereby  cited  to  appear  before 
this  court  at  said  time  and  place,  and  that  an  attested  copy  of  said 
application  and  this  order  and  of  the  citation  shall  be  left  at  the 
usual  place  of  abode  of  said  respondent,  and  a  like  copy  with  or  at 
the  usual  place  of  abode  of  the  selectmen  of  the  town  of  Winchester 
at  least  twelve  days  before  said  day  of  hearing. 

Ktttst,  John  Marshall,  Judge. 

1.  Alabama.  —  Civ  Code  (1896).  §  2.  Connecticut.— Gen.  Stat.  (1888),  § 
2263.  See  also  statutes  cited  j«/ra,  note  476.  See  also  statutes  cited  j«/ra,  note 
I,  p.  62.  I,  p.  62. 
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Form  No.  i  i  i  4  7 . 

(Precedent  in  Thompson  v.  Hall,  77  Me.  161.)' 
State  oi  Maine ^  Sagadahoc^  ss.     Probate  Qonrt,  January  term,  a.  d. 

On  the  foregoing  petition,  it  is  ordered,  that  the  said  Frances  J.  G. 
Thompson  be  cited  to  appear  at  a  Probate  Court  to  be  held  at  Bath, 
within  and  for  said  county,  on  the.  first  Tuesday  oi  February,  i882,  at 
Un  o'clock  in  they"(9r^noon,  and  show  cause,  if  any  she  has,  why  the 
prayer  of  said  petitioner  should  not  be  granted,  by  serving  her  with  a 
true  and  attested  copy  of  the  foregoing  petition,  with  this  order 
thereon,  fourteen  days  prior  to  the  holding  of  said  court. 

Wm:T.  Hall,  Judge. 

Form  No.  11148.' 

State  of  Minnesota,  )  In  Probate  Court. 

>•  ss 
County  oi  Ramsey.    \      '     July  Term,  \2>99. 

In  the  matter  of  the  guardianship  of  \ 

James  Doe.  f 

On  reading  and  filing  the  verified  petition  oi  John  Doe  represent- 
ing, among  other  things,  thdit  James  Doe,  of  the  city  of  St.  Paul,  in  the 
county  of  Ratnsey,  and  state  of  Minnesota,  so  spends,  wastes  and 
lessens  his  estate  as  to  be  likely  to  expose  himself  and  his  family  to 
want  and  suffering;  and  that  the  sa.\d  James  Doe  is  incompetent  to 
have  the  charge  and  management  of  his  property,  and  praying  that 
Nathan  Hale  ox  some  other  suitable  person  be  appointed  guardian  of 
the  estate  of  the  said  James  Doe. 

It  is  ordered,  that  said  petition  be  heard  at  a  special  term  of  the 
Probate  Court,  to  be  held  in  and  for  said  county  of  Ramsey,  on 
Wednesday,  the  tewenty- sixth  day  oi  July,  a.  D.  \W9,  at  teti  o'clock  in 
the/<?r^noon,  at  the  Probate  Office  in  the  court-house  in  St.  Paul,  in 
said  county. 

It  is  further  ordered,  that  notice  of  such  hearing,  and  of  the  time 
and  place  thereof,  be  given  to  said  James'Doe,  by  personal  service  of 
such  notice  on  him  at  Xtd^st  fourteen  days  prior  to  the  time  fixed  for 
such  hearing. 

Dated  at  5"/.  Paul,  the  sixth  day  of  July,  a.  d.  \%99. 
By  the  Court: 

John  Marshall,  Judge  of  Probate. 

3.  Citation  to  Alleged  Lunatic. 

Form  No.  1 1 1  4  9 .' 

To  the  Sheriff  of  the  County  of  Litchfield,  his  Deputy,  or  either  Con- 
stable of  the  Town  of  Winchester  in  said  County,  Greeting: 

1.  See  Me.  Rev.  Stat.  (1883),  c.  67,  §  See  also  statutes  cited  supra,  note  i, 
5;    also   statutes   cited   supra,  note    i,     p.  62. 

p.  62.  3.  Connecticut.  —  Gen.  Stat.  (r888),  § 

2.  Minnesota. — Stat.   (1894),   §  4550.     476.     See    also    statutes    cited    supra, 

note  I,  p.  62. 
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By  authority  of  the  state  of  Connecticut,  you  are  hereby  commanded 
to  summon  and  notiiy  fames  Doe  oi  said  Winchester,  to  appear  before 
the  Court  of  Probate  for  the  district  of  Winchester  at  the  Probate 
Office  in  the  town  of  Winchester,  in  said  district,  on  the  twenty-fifth 
•day  oi  fune,  iS99,  at  ten  o'clock  in  the  forenoon,  then  and  there  to 
show  cause,  if  any  he  have,  why  the  foregoing  application  should  not 
be  granted  and  a  conservator  appointed  by  said  court  of  said 
fames  Doe. 

And  you  are  further  commanded  to  leave  a  true  and  attested  copy 
-of  the  foregoing  application,  order  and  citation,  with  or  at  the  usual 
place  of  abode  of  one  of  the  selectmen  of  the  town  of  Winchester^ 
at  least  twelve  days  before  said  day  of  hearing. 

Hereof  fail  not,  but  due  service  and  return  make. 

Dated  at  Winchester,  this  tenth  day  oi  fune,  a.  d.  i89P. 

fohn  Marshall, 
Judge  of  the  Court  of  Probate,  District  of  Winch^ter. 

4.  Return  to  Citation. 

Form  No.  11150.' 

^UUhfeldC^nty^^'  \  ""•     '^^^"  °^  Winchester,  fune  11,  18PP. 

Then  and  there  I  left  a  true  and  attested  copy  of  the  foregoing 
application,  order  and  citation,  at  the  usual  place  of  abode  of  said 
fames  Doe,  and  a  like  copy  with  (or  at  the  usual  place  of  abode  of) 
Samuel  Short,  one  of  the  selectmen  of  the  town  of  Winchester. 

The  foregoing  is  a  true  and  attested  copy  of  the  original  applica- 
tion, order  for  hearing,  and  citation. 

Attest:  fohn  Lynch, 

Deputy  Sheriff  for  Litchfield  County, 

5.  Decree  Appointing'.'* 

a.  Generally. 

Form  No.  i  i  i  5  i .' 

1,  Connecticut.  —  Gen.  Stat.  (1888),  §  Sufficient  Form.  — Kn  order  reciting 
476.  See  also  statutes  cited  supra,  note  that  the  incompetent  person  "  is  men- 
1,  p.  62.  tally  incompetent  to   have   the   charge 

2.  Beqtusites  of  Decree — Generally. —  and  management  of  his  property  and 
The  proceedings  should  show  on  their  person,  and  that  a  guardian  should  be 
face  such  facts  touching  the  giving  of  appointed  for  the  said  £dmond  Chase 
notice  as  will  authorize  the  legal  ap-  for  the  reason  that  he  is  mentally  in- 
pointment  of  a  guardian.  Morton  v.  competent  to  have  the  charge  and 
Sims,  64  Ga.  298.  management  of  his  person  and  estate," 

Omitting  Name   of  Guardian.  —  The  is    a   sufficient    adjudication.     Munger 

omission   to   insert   the   name   of     the  v.  Probate  Judge,  86  Mich.  363. 

guardian   in  the  blank  in   the   printed  3.  Alabama.  —  Civ.     Code    (1896),    § 

form   of  decree  appointing  a  guardian  2255.     See  also  statutes  cited  j«/>-a,  note 

is  a  mere  clerical  error,  which  the  court  i,  p.  62. 
may  correct  at  any   time.     Munger  v. 
Probate  Judge,  86  Mich.  363. 
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James  Doe,  )    ,-        ^,     onn 
a  lunatic.     )  -^  ^' 


This  day  comes  Nathan  Hale  and  files  his  verified  petition  in 
writing,  praying  that  he  may  be  appointed  guardian  of  the  person 
and  estate  of  said  James  Doe,  and  it  appearing  to  the  court  that  the 
said  James  Doe  has  been  declared  a  lunatic  according  to  law,  and 
that  he  is  incapable  of  managing  his  affairs  or  taking  care  of  himself; 
that  he  resides  in  the  city  of  Btrmingha?n  in  this  county,  and  has 
property  in  this  state  of  the  estimated  value  of  twenty  thousand  dol- 
lars; that  he  is  without  a  guardian  appointed  in  this  state,  and  that 
the  said  Nathan  Hale  is  a  suitable  person  for  said  guardianship. 
Now,  therefore,  the  said  Nathan  Hale  having  entered  into  a  bond 
conditioned  according  to  law,  with  Samuel  Short  and  William  West 
as  securities,  which  said  bond  has  been  duly  taken  and  approved  by 
the  judge  of  this  court, 

It  is  ordered,  adjudged  and  decreed  that  the  ssdd  Nathan  Hale  be 
and  he  hereby  is  appointed  guardian  of  the  said  James  Doe. 

Form  No.  11152." 

District  of  Winchester,  ss.     Probate  Court,  June  25,  i899. 

The  foregoing  application  of  the  selectmen  of  the  town  of  Win- 
chester, in  said  district,  for  the  appointment  of  a  conservator  for 
James  Doe,  of  said  Winchester,  was  this  day  heard.  The  applicants 
appeared  in  court  by  Jeremiah  Mason,  their  attorney,  and  the 
respondent  in  person. 

Upon  due  inquiry  and  consideration  of  the  evidence,  this  court 
finds  that  the  service  of  said  application  and  citation  was  made  upon 
said  respondent  in  the  manner  required  by  law,  and  that  the  allega- 
tions in  said  application  contained  are  true. 

Therefore  this  court  doth  grant  the  prayer  of  said  application  and 
di^f^oxvit  Edward  Melius,  of  said  Winchester ,Q.oxi%&rv2LX.ox  ior  ^z\6.  James 
Doe,  and  he  appeared  in  court,  accepted  said  trust  and  gave  bond 
with  sufficient  surety  in  the  sum  of  two  thousand  dollars,  for  the 
faithful  discharge  of  the  duties  of  his  said  appointment  according  to 
law,  which  bond  is  accepted  and  approved  by  this  court. 

Ordered,  that  said  conservator  return  an  inventory  of  the  property 
and  estate  of  said  ward  within  fifteen  days  from  this  date. 

John  Marshall,  Judge. 

Form  No.  11.53.* 

And  now,  to  wit,  this  sixth  day  oi  June,  a.  d.  18PP,  on  reading  the 
inquisition  in  this  matter  taken  by  virtue  of  the  writ  heretofore 
issued  out  of  this  court,  from  which  it  appears  that  the  jury  have 
found  the  said  James  Doe  is  an  idiot  {or  as  the  case  may  be),  so  that  he 
is  incapable  of  the  government  of  himself  or  the  management  of  his 
estate,  and  that  he  is  seised  and  possessed  of  certain  real  and  per- 

1.  Connecticut.  —  Gen.  Stat.  (1888),  §  2.  Delaware.  —  Rev.  Stat.  (1893),  p. 
475.  See  also  statutes  cited  j«/ra,  note  381,  c.  49,  §  r.  See  also  statutes  cited 
I,  p.  62.  supra,  note  i,  p.  62. 
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sonal  estate  in  the  said  inquisition  specified;  on  the  motion  oi  Joseph 
Story,  Esq.,  solicitor  iox  John  Doe,  no  one  appearing  to  oppose,  it  is 
ordered  that  the  finding  of  the  jury  upon  the  execution  of  the  said 
writ  as  set  forth  in  the  said  inquisition  be  and  the  same  is  hereby 
confirmed. 

And  on  reading  the  petition  of  John  Doe,  praying  for  the  appoint- 
ment of  a  trustee  for  the  said  James  Doe  to  take  charge  of  him  and 
manage  his  estate,  it  is  on  like  motion  ordered  that  the  said  John 
Doe  be  and  he  is  hereby  appointed  such  trustee  upon  his  entering  into 
recognizance  (or  giving  bond)  to  the  state  of  Delaware,  with  Samuel 
Short  and  William  West  as  sureties,  in  the  penal  sum  of  twenty  thou- 
sand dollars  for  the  faithful  discharge  of  his  duty  as  such  trustee. 

Form  No.  i  i  i  5  4  . 

(Precedent  in  Thompson  v.  Hall,  77  Me.  161.)' 

State  of  Maine,  Sagadahoc,  ss.  Probate  Court,  February  Term, 
A.  D.  \Z82. 

On  the  foregoing  petition  it  is  decreed  ^  that  Isaac  P.  Tebbetts,  of 
Topsham,  be  appointed  guardian  of  said  Francis  J.  G.  Thompson,  and 
that  he  give  the  bond  required  by  law  in  the  sum  of  one  thousand 
dollars  before  entering  on  the  execution  of  said  trust. 

(seal)  W.  T.  Hall,  Judge. 

b.  Fop  Nonpesident  Lunatic. 
Form  No.  1 1 1 5  5  .* 

James  Doe,  \   r  /    '^     89<3 

a  nonresident  lunatic.  [  -^     -^    ' 

This  being  the  day  set  for  hearing  the  petition  oi  Nathan  Hale, 
praying  that  he  may  be  appointed  guardian  of  the  property  in  this 
state  of  the  said  James  Doe,  comes  the  said  Nathan  Hale  and  moves 
the  court  to  grant  the  prayer  of  said  petition,  and  it  appearing  to  the 
satisfaction  of  the  court  that  publication  has  been  duly  made  and  a 
copy  thereof  duly  posted,  mailed  and  directed,  in  all  respects  as 
required  in  and  by  an  order  of  this  court,  made  and  entered  on  the 
fourteenth  day  oi  June,  iS99,  and  Oscar  L.  Stevens,  who  was  heretofore 
duly  appointed  to  act  as  guardian  ad  litem  for  said  James  Doe,  in  this 
proceeding,  now  appearing  in  open  court  and  consenting  to  act  and 
denying  in  writing  all  the  allegations  contained  in  said  petition,  and 
the  court  having  heard  the  proofs  in  said  cause  and  being  satisfied 
that  the  allegations  of  the  petition  are  fully  sustained  by  said  proof, 

1.  See  Me.  Rev.  Stat.  (1883),  c.  67,  §  point,  were  said  by  the  court  to  be 
4;  also  statutes  cited  supra,  note  I,  unauthorized  by  the  petition  but  not 
p.  62.  to  invalidate  the  remaining  portion  of 

2.  The  words  "  that  the  said  Frances  the  decree. 

J.   G.    Thompson,   is  of   unsound    mind  3.  Alabama.  —  Civ.    Code    (l8g6),    § 

and  incompetent   to  manage  her  own  2268.   See  also  statutes  cited  .r«/ra,  note 

estate  or  to  protect  her  rights,"  which  i,  p.  62. 
will  be  found  in  the  precedent  at  this 
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and  the  sqa^  Nathan  Hale  having  entered  into  a  bond  in  the  penalty 
and  with  the  condition  required  by  law,  which  bond  has  been  duly 
taken  and  approved  by  the  judge  of  this  court, 

It  is  ordered,  adjudged  and  decreed,  that  the  sdixd  Nathan  Hale  be 
and  he  hereby  is  appointed  guardian  of  the  said  property  and  estate 
of  saXdi  James  Doe,  within  the  state  oi  Alabama,  and  is  authorized  to 
hold,  manage  and  account  for  the  same  as  such  guardian,  as  guard- 
ians whose  appointment  relates  to  minors  in  this  state  are  required 
and  authorized  to  do. 

e.  Where  Fipst  Appointee  Failed  to  Qualify. 
Form  No.  1 1  i  5  6 . 

(Precedent  in  Halett  v.  Patrick,  49  Cal.  591.)' 

[In  the  Superior  Court  of  the  County  of  Butte,  State  of  California. 
In  the  Matter  of  the  Estate  and        ) 

Guardianship  of  \  Order  Appointing  Guardian.]* 

James  Polk  Wright,  an  Insane  Person.  ) 

Now  on  this  11th  oi  July,  i870,  it  appearing  to  the  satisfaction  of 
the  Court  th^.t  James  Polk  Wright  is  insane,  and  by  reason  of  said 
insanity  incapable  of  properly  managing  his  own  affairs.  It  further 
appearing  that  saXd.  James  Polk  Wright  is  a  resident  oi  Butte  County, 
now  at  a  private  asylum  in  Alameda  County.  It  further  appearing 
that  said  James  Polk  Wright  is  the  owner  and  possessor  of  certain 
real  and  personal  property;  and  it  further  appearing  that  heretofore, 
viz.,  on  the  18th  day  ol March,  a.  d.  i2>70,  a  petition  was  filed  by  one 
Abraham  T.  Enos,  praying  that  letters  of  guardianship  of  the  estate 
and  person  of  said  James  Polk  Wright,  and  it  appearing  on  proofs 
adduced  that  the  said  James  Polk  Wright  was  insane,  and  incompe- 
tent to  manage  his  own  affairs,  an  order  was  made  on  the  26th  day  of 
April,  iS70,  appointing  the  said  Abraham  T.  Enos  guardian  of  the 
estate  and  person  of  the  sdad.  James  Polk  Wright,  and  requiring  him 
to  give  bond  in  the  sum  of  three  thousand do\\a.r?>,  conditioned  for  the 
faithful  performance  of  his  duties  as  such  guardian.  And  it  further 
appearing  that  sufficient  time  having  been  given  to  th&  said  Abraham 
T.  Enos  to  file  said  bond,  and  he  having  failed  to  do  so,  it  is  ordered 
that  A.  Hallett,  having  filed  his  petition  to  be  appointed  guardian  of 
the  estate  and  person  of  the  ssadJamesP.  Wright,  dind  upon  the 
reading  of  said  petition,  and  the  proofs  adduced,  it  is  ordered  that 
the  said  A.  Hallett  be  appointed  guardian  of  the  person  and  estate 
of  the  said  James  P.  Wright,  upon  his  filing  a  bond  to  said  Wright  in 
the  sum  of  two  thousand  dollars,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  guardian. 

\John  Marshall,  Judge. 

Dated  the  eleventh  day  oi  July,  i870.]2 

1.  See  Cal.  Code  Civ.  Proc.  (1897),  §  be  found  in  the  reported  case,  but  have 
1763  et  seq.\  also  statutes  cited  supra,  been  added  to  complete  the  form, 
note  I,  p.  62.  although   the   order   was   actually  en- 

2.  The  words  enclosed  by  [  ]  will  not  tered  in  the  probate  court. 
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6.  Recognizance  or  Bond  of  Conservator,  Guardian  or 

Trustee, 

Form  No.  11157.' 

And  now,  to  wit,  this  sixth  day  oiJune,x.  D.  i89P,  the  sdixA  John 
Doe  and  Samuel  Short  and  William  IVest,  his  surety,  come  into  open 
Court  0/  Chancery  and  enter  into  recognizance  as  follows,  viz: 

Be  it  remembered  that  on  this  sixth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  John  Doe,  of  Kent 
county  and  state  of  Delaware,  and  Samuel  Short  and  William  West, 
both  of  Kent  county  and  said  state,  jointly  and  severally  acknowledge 
themselves  to  owe  to  the  state  of  Delaware  the  sum  of  two  thousand 
dollars,  lawful  money  of  the  United  States  of  America,  to  be  levied  of 
their  goods  and  chattels,  lands  and  tenements  respectively; 

Upon  condition  that  if  the  said  John  Doe,  who  has  jaeen  appointed 
trustee  to  take  charge  oi  James  Doe,  an  idiot,  and  manage  his  estate, 
shall  at  least  once  in  every  two  years  from  the  date  hereof,  and  as 
often  at  other  times  as  the  chancellor  shall  direct,  make  before  the 
chancellor  a  just  and  true  account  of  all  and  singular  the  rents,  issues 
and  profits  of  the  real  estate  of  the  said  James  Doe,  and  also  of  his 
personal  estate,  and  the  profits  thereof  as  they  shall  come  to  his 
hands,  custody  or  possession,  and  shall  carefully  observe,  perform 
and  keep  the  orders  and  directions  of  the  chancellor  touching  or  con- 
cerning the  saidy^w^^  Doe  and  his  estate,  and  shall  do  whatever  is 
necessary  for  the  care,  preservation  and  increase  of  the  estate  of  the 
said  James  Doe,  and  further,  in  case  of  the  recovery  of  the  said  James 
Doe,  shall  deliver  and  pay  over  to  him,  or,  in  case  of  his  decease,  shall 
deliver  and  pay  over  to  his  heirs  and  proper  representatives  all  the 
balance  of  the  estate  of  the  sa^xd  James  Doe,  real  and  personal,  after 
deducting  such  just  allowances  as  the  chancellor  shall  authorize  and 
shall  in  all  things  faithfully  discharge  his  duty  as  trustee  for  the  said 
James  Doe,  then  this  recognizance  to  be  void,  or  else  to  be  and 
remain  in  full  force  and  virtue. 

Taken  and  acknowledged  in  open  court  the  sixth  day  of  June,  a.  d. 
iW9. 

Attest:  John  Hancock,  Register  in  Chancery. 

Form  No.  11  158. 

(Precedent  in  Tuttle  v.  Northrop,  44  Ohio  St.  178.)' 

Know  all  men  by  these  presents:  That  we,  A.  B.  Northrup,  as  prin- 
cipal, C.  Tice  SLud  S.  B.  Taylor,  as  sureties,  are  held  and  firmly  bound 
unto  the  state  of  Ohio  in  the  sum  of  eight  thousand  dollars,  for  the 
payment  of  which  we  hereby  jointly  and  severally  bind  ourselves,  our 
heirs,  executors  and  administrators. 

Sealed  with  our  seals  and  dated  at  Painesville,  this  ISth  day  of 
October,  a.  d.  i877. 

1.  Delaware.  —  Rev.    Stat.   (1893),  p.         2.  See  also  a  form  in  King  v.  Bell,  36 
381,  c.  49,  §  2.     See  also  statutes  cited     Ohio  St.  460. 
supra,  note  i,  p.  62. 

75  Volume  10. 


11158.  INSANE  PERSONS.  11159. 

The  condition  of  the  above  obligation  is  such  that,  whereas,  the 
above  bound  A.  B.  Northrup  has  heretofore  been  appointed  by  the 
probate  court  of  Lake  county,  Ohio,  guardian  of  the  person  and  estate 
of  Emily  Beldin,  a  person  of  unsound  mind,  of  IVilloughby,  in  said 
county,  which  appointment  the  said  A.  B.  Northrup  has  accepted. 
Now,  if  the  said  A.  B.  Northrup  shall  faithfully  discharge  all  of  his 
duties  as  such  guardian  as  is  required  by  law,  then  the  above  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force. 

A.  B.  Northrup.     (seal) 
C.  Tice  (seal) 

S.  B.  Taylor.  (seal) 

[This  bond  approved  in  open  court  this  13th  day  of  October,  a.  d. 
i877. 

W.  H.  Shirdiff,  Probate  Judge.Ji 

7.  Letters  of  Guardianship. 

Form  No.  11159.* 


State  of  Minnesota,  , 

'  '^  ss 


County  of  Ramsey.    \ 
The  State  of  Mi?inesota  and  the  Probate  Court  of  Ramsey  County,  to 
Nathan  Hale,  Greeting: 

Whereas,  an  application  in  due  form  of  law  has  been  made  to  the 
Probate  Court,  to  have  you,  the  said  Nathan  Hale,  appointed  the 
guardian  of  the  person  and  estate  oi  James  Doe,  an  insane  person 
residing  in  St  Paul,  of  the  age  of  thirty  years; 

And  whereas,  you  have  agreed  and  consented  to  become  such 
guardian,  and  have  duly  executed  and  delivered  a  bond,  pursuant  to 
law,  conditioned  for  the  faithful  performance  of  your  duties  as  such 
guardian;  and  the  court,  being  satisfied  of  the  sufficiency  of  such 
bond,  and  that  you  are  a  good  and  reputable  person,  and  are  in 
every  respect  competent  to  have  the  custody  of  the  person  and  estate 
of  said  Jatnes  Doe,  does,  by  these  presents,  allow,  constitute  and 
appoint  you,  the  said  Nathan  Hale,  the  guardian  of  the  person  and 
estate  of  sddd  James  Doe,  with  full  power  to  demand,  sue  for  and  take 
possession  of  all  money  and  estate  belonging  to  said  James  Doe, 
hereby  requiring  you,  the  said  guardian,  to  safely  keep  the  real  and 
personal  estate  of  ^dad  James  Doe  which  shall  hereafter  come  to  your 
custody,  and  not  suffer  any  waste,  sale  or  destruction  of  the  same; 
but  to  keep  up  and  sustain  his  lands,  tenements  and  hereditaments, 
by  and  with  the  rents,  issues  and  profits  thereof,  or  with  such  other 
moneys  belonging  to  him  as  shall  come  to  your  possession,  and  to 
deliver  the  same  to  him  when  ordered  by  the  court  so  to  do,  or  to 
such  other  guardian  as  may  be  hereafter  appointed,  in  as  good  order 
and  condition  as  you  received  the  same;  and  also  to  render  a  just 
and  true  account  of  all  moneys  and  property  secured  by  you,  and  the 
application  thereof,  and  of  your  guardianship  in  all  respects,  to  any 
court  having  cognizance  thereof,  when  thereunto  required;  and,  in 

1.  The  matter  enclosed  by  []  will  not  2.  See,  generally,  the  statutes  cited 
be  found  in  the  reported  case.  supra,  note  i,  p.  62. 
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general,  to  do  all  acts  which  appertain  to  you  in  said  capacity,  and 
as  the  law  shall  charge  you. 

In  testimony  whereof,  I  have  hereunto  affixed  the  seal  of  said 
court,  and  subscribed  my  name  at  St.  Paul.,  this  sixth  day  of  June, 
A.  D.  \Z99. 

(seal)  John  Mai-shall.,  Judge  of  Probate. 

Form  No.  1 1  i  6 o. 
(Precedent  in  Winter  v.  Truax,  87  Mich.  328.)' 


The  State  of  Ohio,  , 

'  <-  ss 


Geauga  County.       j 

To  C.  A.  Kellogg,  of  the  county  and  state  aforesaid,  greeting: 

Whereas,  at  2l  probate  court  held  at  the  office  of  the  judge  of  pro- 
bate in  the  town  of  Chardon,  within  and  for  said  county,  on  the  6th 
day  of  February,  a.  d.  one  thousand  eight  hundred  and  seventy-eighty 
—  present  H.  K.  Smith,  judge  of  probate  of  said  county,  —  it  appear- 
ing necessary  that  a  guardian  should  be  appointed  to  take  care  of 
the  property  of  Helen  E.  Tucker,  who  is  demented  and  insane,  of  said 
county,  aged  sixty-five  years,  and  I  having  the  fullest  confidence  in 
your  prudence,  fidelity,  and  circumspect  conduct,  have,  and  by  these 
presents  do,  constitute  and  appoint  you,  the  said  C.  A.  Kellogg, 
guardian  of  the  estate  of  said  Helen  E.  Tucker  during  her  incapacity, 
unless  sooner  discharged  by  the  court  or  the  law.  You  are  there- 
fore hereby  authorized  and  required  to  perform  the  duty  of  guardian 
to  the  estate  of  your  said  ward  in  all  respects  in  conformity  to  the 
laws  and  statutes  in  such  case  made  and  provided. 

(seal)  H.  K.  Smith, 

Judge  of  the  Court  of  Probate. 

III.  PROCEEDINGS  FOR  COMMITMENT  TO  ASYLUM.2 
1.  Request  for  Admission  of  Patient. 

1.  See,  generally,  the  list  of  statutes  District  of  Columbia. —  Comp.  Stat, 
cited  supra,  note  i.  p.  62  (1894),  c.  31. 

2.  For  statutes  relating  to  insane  hos-  Florida.  —  Laws  (1895),  cc.  4357,  4358. 
pitals  and  proceedings  for  commit-  Georgia.  —  2  Code  (1895),  ^  2581  i-/ j^^. 
ment  thereto  see  as  follows,  to  wit:  Idaho.  —  Rev.    Stat.   (1887),   §    769  et 

Alabama.  —  Civ.  Code  (1896),  §§  2544-  seq.;  Laws  (1895),  p.  17. 

2574.  Illinois.  —  Starr   &    C.    Anno.    Stat. 

Arizona.  —  Rev.  Stat.  (1887),  §§  2156-  (1896),  c.  85;  Laws  (1897),  p.  249. 

2160,  2461  et  seq.;  Laws  (1897),  p.  62.  Indiana.  —  Horner's    Stat.    (1896),  § 

Arkansas. — Sand.   &  H.  Dig.  (1894),  2842  ^^  j.?^. 

§§  3861  et  seq. ;  3990-4018.  Iowa.  —  Code  (1897),  §  2264  et  seq. 

California.  —  Pol.  Code  (1897),  §  2210  Kansas.  —  Gen.  Stat.  (1897),  c.  131,  §§ 

et  seq.  26-37. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  louisiana.  —  Rev.  Laws  (1897),  §  1768 

§^  2962,  2969  et  seq.  et  seq. 

Connecticut.— Gen.  Stat.  (1888),  §487  Maine.  — Kew.  Stat.  (1883),  c.  143,  § 

as  rtwf««/f</ Laws  (1895),  c.  180;  §§  3683,  12  et  seq.\  Acts  (1897),  c.  244. 

3684;  Laws  (1895),  c.  256.  Maryland.  — Pub.  Gen.  Laws  (1888), 

Delaware.  —  Rev.  Stat.  (1893).  p.  384,  art.  59. 

c.  92,  p.  387,  c.  644.  Massachusetts.  —  Pub.   Stat.  (1882),  c. 
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Form  No.  1 1  1 6  I . 

(Mo.  Rev.  Stat.  (1889),  §  480.)' 

To  the  Superintendent  of  the  Missouri  State  Lunatic  Asylum: 

The  undersigned,  of  the  county  of  Lewis,  is  desirous  of  placing  in 
the  state  lunatic  asylum,  at  Fulton,  and  hereby  requests  the  admis- 
sion therein,  of  John  Doe,  a  resident  of  the  county  of  Lewis,  who  is 
aged  thirty  years,  and  has  been  (^Here  state  what  the  occupation  of  the 
person  has  been).  He  is  a  native  of  Monticello  in  the  state  of  Missouri, 
and  is  {^Here  state  what  the  relationship  or  circumstances  of  connection 
may  be)  of  the  undersigned.  (^Here  should  follow  a  written  history  of  the 
case,  including  the  alleged  cause  of  insanity,  when  it  commenced,  and  all 
the  particulars  thereto).     Dated  \h&  first  day  oi  June,  iS91. 

Richard  Roe. 

Form  No.  i  i  162.* 

To  the  Medical  Director  of  the  New  Jersey  State  Hospital  at  Morris 

Plains: 

The  undersigned,  of  the  city  of  Passaic,  in  the  county  of  Passaic 

and  state  of  New  Jersey,  being  desirous  of  having  John  Doe,  an  insane 

person  (or  an  indigent  insane  person)  of  the  county  of  Passaic  and  state 


87,  §  II  et  seq.;  c,  214,  ^§  16,  19-21;  c. 
222,  §  10  et  seq.;  Stat.  (1884),  c.  234;  c. 
322,  |§  7,  9;  Stat.  (1885),  cc.  339,  385; 
Stat.  (1886),  cc.  219,  319;  Stat.  (1887),  c. 
346;  Stat.  (1889),  cc.  90,  414;  Stat. 
(1890),  c.  414;  Stat.  (1891),  c.  158;  Stat. 
(1892),  c.  53;  Stat.  (1894),  c.  195;  Stat. 
(1895),  cc.  286,  390,  429. 

Michigan.  —  How.  Anno.  Stat. 
(Supp.  1890),  §  1930a  as  amended  Laws 
(1897),  Nos.  44,  120. 

Minnesota.  —  Stat.  (1894),  §§  3461- 
3499,  4679-4698;  Laws  (1895),  cc.  155, 
156. 

Mississippi. — Anno.  Code  (1892),  § 
2836  et  seq. 

Missouri.  — Rev.  Stat.  (1889),  §§  466- 

515. 

Montana.  —  Pol.  Code  (1895),  §§  2300- 
2311  as  amended  Laws  (1897),  p.  163. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
3340  et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  10,  §  14  et  seq.;  Laws  (1895),  c.  14. 

New fersey.  —  Gen.  Stat-  (1895),  p. 
1982,  g  I  et  seq.;  Laws  (1898),  c.  130. 

New  Mexico.  —  Comp.    Laws  (1897), 

§  3619- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  1551,  §§  60-77. 

North  Carolina.  —  Code  (1883),  §  2256 
et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
1517  et  seq. 


Ohio.  —  Bates'  Anno.  Stat.  (1897),  §. 
702  et  seq.;  Laws  (1898),  pp.  150,  198. 

Oklahoma.  —  Stat.  (1893),  §  2999  et  seq. 

Oregon.  —  Hills'  Anno.  Laws  (1892), 
§  3557  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1252,  §  I  etseq. 

jkhode  Island.  —  Gen.  Laws  (1896),  c. 
82. 

South  Carolina.  — Rev.  Stat.  (1893), 
§§  1781-1796;  Laws  (1894),  No.  561; 
Code  Civ.  Pro.  (1893),  §  70. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2183  et  seq. 

Tennessee.  —  Code  (1896),  §  2618  et  seq. 

Texas.  —  Rev.  Stat.  (1893),  art.  112 
et  seq. 

Utah.  —  Rev,  Stat.  (1898),  §  2171  etseq. 

Vermont.  —  Stat.  (1894),  8  3227  et  seq. 

Virginia.  —  Code  (1887),  §  1669  et  seq. ; 
Code  (Supp.  1898),  §  1670  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  2660  et  seq. 

West  Virginia.  —  Code  (1891),  c-  58. 

Wisconsin.  —  Stat.  (1898),  §  585  et  seq. 

Wyoming. — Laws  (1897),  cc.   10,65. 

1.  See,  generally,  the  list  of  statutes 
cited  supra,  note  2,  p.  77. 

2.  This  is  the  form  approved  by  the 
Board  of  Managers  of  the  New  Jersey 
State  Hospital  for  the  Insane.  See  N, 
J.  Laws  (1898),  c.  130,  g§  I,  5;  also 
statutes  cited  supra,  note  2,  p.  77. 
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of  New  Jersey^  committed  to,  and  confined  as  a  patient  in,  the  New 
Jersey  State  Hospital  at  Morris  Plains,  hereby  requests  the  admission 
therein  of  the  said  John  Doe,  for  the  purpose  aforesaid.  Said  John 
Doe  was  born  in  Passaic  on  the  sixth  day  of  February,  iS72,  resides 
at  number  W9  Second  street,  in  the  city  of  Passaic,  in  the  county  of 
Passaic,  and  is  a  carpenter. 

The  undersigned  is  a  brother  ^  of  the  said  John  Doe. 

Dated  \ht.  first  day  oi  January,  i899. 

Name  of  person  making  request,  Richard  Roe. 

P.  O.  address,  Passaic,  Passaic  Co.,  N.  J. 

Street  and  number,  129  Second  street. 

City,  Passaic. 

County,  Passaic. 

State,  New  Jersey. 

Form  No.  1 1 1  6  3 . 

(N.  Car.  Laws  (1891),  c.  15,  §  9.)* 

State  of  North  Carolina,  ) 
Wayne  County.  J 

I,  John  Doe,  a  resident  of  Wayne  county.  North  Carolina,  being  of 
mind  capable  of  signifying  my  wishes,  do  hereby  solicit  admission  as 
a  patient  in  the  State  Hospital  for  such  a  period  of  time  as  the  board 
of  directors  and  superintendent  may  deem  necessary  under  the  pro- 
▼isions  of  this  chapter  15  of  the  laws  of  North  Carolina,  session  of 
1891. 

John  Doe. 

Witness, 

Richard  Roe. 

2.  Affidavit,  Complaint,  Information  or  Petition  for 
Commitment. 

a.  Of  Insane  Person.     , 

(1)  Generally 

Form  No.  1 1  i  6  4 . 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  3991.)' 

I,  Richard  Roe?  hereby  certify  that  John  Doe,  a  citizen  or  resident 
of  Crawford  county.  State  of  Arkansas,  is,  to  the  best  of  my  belief, 
insane,  and  that  he  (or  she')  ought  to  be  committed  to  the  State 
Lunatic  Asylum  for  care  and  treatment,  as  his  (or  her)  being  at  large 

1.  The  degn^ee  of  relation  or  other  cir-  3.  Who  may  Make. —  Any  reputable 
cumstance  of  connection  between  pa-  citizen  of  the  state  may  make  and  file 
tient  and  person  making  the  request  this  statement  with  the  county  and 
should  be  stated.  probate  judge   of  the  county  in  which 

2.  See,  generally,  the  list  of  statutes  the  supposed  insane  person  may  reside, 
cited  supra,  note  2,  p.  77.  Sand.  &  H.  Dig.  (1894),  §  3991. 
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is  dangerous  to  the  community,  or  prejudicial  to  his  (or^^r)  chances 
of  recovering  from  his  (or  her^  condition  of  mental  disorder. 

Richard  Roe. 

Sworn  to  and  subscribed  before  me  this  third  day  of  May,  i  W6. 

John  Marshall,  County  and  Probate  Judge. 

Form  No.  i  i  i  6  5  .' 

To   the   Hon.    Judge  of  the  Court  of  Probate,  for  the  District  of 
Winchester. 

Comes  John  Doe, '^  oi  the  town  of  Winchester,  and  complains  and 
informs  that  James  Doe,  residing  in  the  town  of  Winchester,  within 
said  district,  is  an  insane  person  as  defined  by  law,  and  as  such  is  a 
fit  subject  to  be  confined  in  an  asylum,  and  that  said  person  herein 
complained  of  as  insane,  is  suffered  to  go  about  at  large  and 
unrestrained. 

Said  complainant  further  avers,  that  he  has  made  diligent  inquiry 
to  ascertain  the  names  and  residences  of  the  relatives,  friends,  and 
persons  interested  in  the  person  complained  of,  and  that  they  are  as 
ioWovi?,:  Joseph  Doe,  a  brother  residing  in  said  town  of  Winchester^ 
and  complainant,  also  a  brother. 

Wherefore,  said  complainant  prays  your  honor  to  take  said  matter 
into  consideration,  and  to  make  such  order,  providing  for  a  hearing 
upon  this  complaint,  and  an  examination  of  said  James  Doe,  as  your 
honor  shall  deem  proper. 

Dated  at  Winchester,  this  sixth  day  oi  June,  a.  d.  i859. 

John  Doe. 
Form  No.  1 1 1 6  6 . 

(Precedent  in  Gray  v.  Houlton,  65  Me.  521.)' 

Houlton,  May  10,  i875. 
To  the  Selectmen  of  Houlton:^ 

Daniel  McCann,^  of  Houlton,  complains  that  his  brother,  Charles 
McCann,  of  said  Houlton,  is  an  insane*  person,  dangerous  to  the 

1.  Connecticut.  —  Laws  (1895),  c.  256,  makes  complaint  and  says,  that  Eliza- 
%  2.  See  also  statutes  cited  supra,  detA //owarcf  is  insane,  and  he  believes 
note  2,  p.  77.  it  will   be   for  her  comfort  and  safety 

2.  Who  may  Make.  —  The  complaint  that  she  be  removed  to  the  insane  hos- 
may  be  made  by  any  person,  and  if  pital.  Wherefore  he  prays  that  an  ex- 
any  insane  person  shall  be  at  large,  and  amination  into  the  facts  may  be  made, 
shall  be  dangerous  to  the  community,  and  that  such  steps  be  taken  as  the 
it  shall  be  the  duty  of  the  selectmen  of  law  provides  in  such  cases." 

the  town   in   which   he   resides,   or  in  4.  TTpon   Whom    Served.  —  This    com- 

which  he  shall   be  at  large,   to   make  plaint  need  be  served   upon  only  one 

such   complaint.      Conn.   Laws  (1895),  of   the  selectmen.     Gray   v.    Houlton, 

c.  256,  §  2.  65  Me.  521. 

3.  Maine.  —  Rev.  Stat.  (1883),  c.  143,  6.  Who  may  Hake.  —  The  complaint 
§  13  as  atnended  Acts  (1897),  c.  244.  may  be  made  by  any  relative  of  the 
See  also  statutes  cited  supra,  note  2,  alleged  insane  person  or  by  any  justice 
p.  77.  of  the  peace  of  his  town.     Me.  Rev. 

Precedent.  —  In  E^stport  v  East  Stat.  (1883),  c.  143,  §  13  as  amended 
Machias,   35  Me.  402,   the  notice   was     Acts  (1897),  c.  244. 

as  follows:  "To  the  selectmen  of  the        6.  Allegation  as  to  Insanity.  —  The  pe- 
town  oi  Eastport.     M.  B.,  oi  Eastport,     tition   should    allege    that   the   incom- 
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community,  and  prays  you  immediately  to  inquire  into  the  condition 
of  said  Charles  McCann,  and  to  take  such  further  steps  as  you  may 
deem  proper  in  the  premises. 

Daniel  McCann. 

Form  No.  1 1 1  6  7 . 

(Precedent  in  Bowdoinham  v.  Phippsburg,  63  Me.  49S.)' 

To  the  Selectmen  oi  Bowdoinham: 

The  undersigned  complains  and  says  that  he  came  into  this  town 
with  his  wife^  to  visit  her  sister^  and  that  she  is  insane,  and  ought  to 
be  sent  to  tlie  insane  hospital, 

Joshua  B.  Stackpole. 

Form  No.  1 1 1  6  8  .* 

State  of  Minnesota.  )  1     r,     u  ^   r-       *. 

^        ^       r   D  '  }-  ss.     In  Frobate  Court, 

County  of  Ramsey.  \ 

John  Doe.,  being  duly  sworn,  on  oath  says  that  he  is  a  resident  of 

Ramsey  county  in  said  state,  and  is  acquainted  \f'\t\\  James  Doe,  who 

resides  at  St.  Paul  in  said  state;  that  said  James  Doe  is  insane  and  a 

proper  subject  for  custody,  care  and  treatment  in  a  hospital  for  the 

insane,  and  asks  that  the  necessary  steps  be  taken  as  provided  by 

law,  to  investigate  the  mental  condition  of  sd\d  James  Doe. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  sixth  day  oi  June,  i899. 

John  Marshall,  Probate  Judge. 


^'  I  ss. 


Form  No.  1 1 1 6  9  . 

(Mo.  Rev.  Stat.  (1889),  §  491.)* 
State  of  Missouri, 
Lewis  county. 

The  undersigned,  a  citizen*  residing  in  the  county  and  state  afore- 
said, hereby  states  that  John  Doe  is  insane ;  that  his  insanity  is  less 
than  one  year's  duration;  that  he  has  not  estate  sufficient  to  support 
him  at  the  state  lunatic  asylum,  and  is  a  resident  of  said  county  and 
state  aforesaid.  These  facts  can  be  proven  by  John  Knox  and 
Alexander  Hamilton.^ 

Dated  \.\\\^  first  day  of  November,  a.  d.  i8Pi. 

Richard  Roe. 

petent    person    is    either    idiotic,    non  3.  Minnesota.  —  Stat.   (1894),   §  4679. 

compos,  lunatic  or  distracted.     An  al-  See   also   statutes  cited   supra,  note  2, 

legation   that   he   is   "in   his  dotage"  p.  77. 

held  not  to  be  sufficient.     Overseers  of  4.  See,   generally,  the   statutes  cited 

Poor  V.  GuUifer,  49  Me.  360.  supra,  note  2,  p.  77. 

1.  See,  generally,  supra.  Form  No.  5.  Who  may  Make.  —  The  statement 
11x66.  may  be  made  by  a  citizen  residing  in 

2,  Designation  of  Insane  Person,  —  The  the  proper  county,  and  shall  be  filed 
designation  of  the  insane  person  as  with  the  clerk  of  the  county  court, 
the  wife  of  the  complainant  is  as  Intel-  Mo.  Rev.  Stat.  (1889),  ^  491. 

ligible  for  the  purpose  of  showing  who  6.  Names  of  Witnesses.  —  The  state- 
is  intended  as  though  her  name  had  ment  must  contain  the  names  of  at 
been  given.  Bowdoinham  v.  Phipps-  least  two  persons  by  whom  the  facts 
Jburg,  63  Me.  497.  can   be  proven,  one  of  whom  shall  be 
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Form  No.  1 1 1 7  o .' 

To  the  Honorable  Board  of  Commissioners  of  Insanity  of  Colfax 

County,  Nebraska: 
The  State  of  Nebraska, 
County  of  Colfax. 

John  Doe,  a  resident  of  Colfax  county,  Nebraska,  being  first  duly 
sworn  on  oath,  deposes  and  says  that  he  verily  believes  that  James 
Doe  is  insane,  and  a  fit  subject  for  custody  and  treatment  in  the 
hospital  of  the  insane',  that  said  James  Doe  is  now  found  within  the 
county  and  state  aforesaid,  and  has  a  legal  settlement  in  Colfax 
county,  Nebraska.  Affiant  further  says  that  foregoing  is  made  by 
way  of  information  to  the  honorable  board  of  commissioners  of 
insanity  of  Colfax  county,  Nebraska. 

John  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  sixth  day 
oi  June,  a.  d.  i8P9. 

Norton  Porter^  Notary  Public. 

Form  No.  1 1 1 7  i  .* 

Supreme^  Court,  Kings  County. 

In  the  matter  of  \ 

an  Application  for  the  Commitment  of  \ 
John  Doe,  \ 

an  alleged  insane  person.  J 

To  the  Hon.  John  Marshall,  Justice  or  Judge  of  the  Supreme  Court 
of  the  County  of  Kings: 
The  petition  of  Richard  Roe  respectfully  shows : 

1.  That  he  is  a  resident  of  Brooklyn  Borough,  in  the  county  of 
Kings.^ 

2.  That  he  is  a  cousin^  of  John  Doe,  the  alleged  insane  person. 

3.  That  the  said  alleged  insane  person  resides  or  now  is  at  the 
house  of  your  petitioner  at  SOO  Fulton  street  in  Brooklyn  Borough 
and  county  aforesaid. 

4.  That  the  facts  upon  which  the  application  is  based  are  as  fol- 
lows :  {II ere  state  facts').^ 

a    respectable    physician.      Mo.    Rev.  persons  residing  in  those  counties  con- 
stat. (1889),  v5  491-  current  with  the  supreme  court.     The 

1.  Nebraska. — Comp.  Stat.  (1897),  §  original  chancery  jurisdiction  vested 
3340.  See  also  statutes  cited  supra,  in  the  supreme  court  and  has  not  been 
note  2,  p.  77.  limited  by  the  code.     Matter  of  Loft- 

2.  This  is  the  form  prescribed  by  the  house,  3  N.  Y.  App.  Div.  139. 

New  York  Slate  Commission  in  Lunacy.  4,  If   petition    is    made  by  a  public 

See  Birds.   Rev.  Stat.   N.  Y.  (1896),  p.  officer,  so  state,   and  of  what  county, 

1552,  §  62;  also    statutes   cited  supra,  city  or  town, 

note  2,  p.  77.  5.  If  petition  is  made  by  a  friend,  so 

3.  In  the  state  of  Neiu  York.,  the  care  state;  if  by  a  relative,  state  relation- 
and  custody  of  lunatics  and  persons  of  ship. 

unsound  mind  was  formerly  vested  in         6.  The   petitioner   should   state   any 

the  chancellor,  but  by  the  constitution  facts  observed  by  or  any  information 

of  1846  and  the  Judiciary  act  supple-  known    to   him    which  would   tend  to 

menting  it,  this  power  became  vested  show  the  existence  of  insanity,  such  as 

in  the  supreme  court  and  in  the  county  excitement,  violence,  despondency,  ir- 

courts   of   the   several   counties   as   to  rational  acts  and  declarations,  etc. 
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5.  That  he  verily  believes  it  to  be  for  the  best  interests  of  the  said 
alleged  insane  person  that  an  order  be  granted  directing  his  commit- 
ment to  an  institution  for  the  insane. 

Wherefore,  upon  the  foregoing  facts  and  the  certificate  of  lunacy 
hereto    annexed,    your   petitioner   prays  that  an  order  be  granted 
adjudging  the  said   alleged  insane   person   to   be  insane  and  com- 
mitting him  to  (^giving  official  title  of  the  institution). 
Dated  the  thirtieth  day  of  November,  iS96. 

Richard  Roe, 
.    No.  300  Eulton  street, 
City  (or  village  or  town)  of  Brooklyn,  N.  Y. 
State  of  Neui  York,  ) 

County  of  Kings,  \  ss. 

City  (or  village  or  touni)  of  Brooklyn.  ) 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  has  read 
the  foregoing  petition  and  knows  the  contents  thereof,  and  that  the 
same  is  true  to  the  knowledge  of  deponent,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true. 

Richard  Roe. 
Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  November, 
i896. 

John  Lane,  Notary  Public,  Kings  Co. 

Form  No.  11172. 

(N.  Car.  Code  (1883),  §  2256.V 

State  of  North  Carolina,  ) 
Wayne  County.  \ 

The  undersigned,  residing  in  said  county,  maketh  oath  that  he  has 
carefully  examined  John  Doe,  the  alleged  lunatic,  and  believes  him 
to  be  an  insane  person,  and  to  be,  in  the  opinion  of  the  undersigned, 
a  fit  subject  for  admission  into  an  insane  asylum. 

Dated  tenth  day  of  November,  iS85. 

Richard  Roe. 

Sworn  and  subscribed  before  John  Lane,  J.  P. 

Form  No.  1 1 1  7  3 . 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  702.)' 

The  State  of  Ohio,  Wayne  County,  ss. 

Richard  Roe,   the  undersigned,   a  citizen  of  Wayne  county,  Ohio, 

1.  See,  generally,  the  list  of  statutes  The  undersigned,  a  citizen  of  Ham- 
cited  supra,  note  2,  p.  77.  ilton  county,    Ohio,   being  sworn,  says 

2.  See,  generally,  the  list  of  statutes  that  he  believes  y^^w  Doe  10  be  insane, 
cited  supra,  note  2,  p.  77.  and  a  fit  subject  for  the  lunatic  asylum: 

Longview  Asylum. —  For  admission  to  he   is   a  resident   ol  Hamilton  county, 

Longview  asylum,  in  Hamilton  county,  has  a  legal  settlement  in   Wayne  town- 

the  following  form  is  given  in   Bates'  ship.     These  facts  are    known  hy John 

Anno.  Stat.  Ohio  (1897),  §  738,  to  wit:  Knox  and  Nathan  Hale." 
"  The  State  of  Ohio,  Hamilton  County, 
ss.: 
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being  sworn,  says  that  he  believes  John  Doe  is  insane  (or  that  in 
consequence  of  his  insanity  his  being  at  large  is  dangerous  to  the  coininu- 
nity).     He  has  a  legal  settlement  in  Milford  township,  in  this  county. 

Dated  this  fifth  day  of  June^  a.  d.  i2>98. 

Richard  Roe. 

{^  Jurat  as  in  Form  No.  862.') 

Form  No.  1 1  1 7  4 . 

(Wis.  Stat.  (1898),  §  585.)' 

To  John  Marshall,  County  Judge  of  Green  County,  Wisconsin: 

The  undersigned,  citizens  of  the  said  state,  hereby  make  application 
in  behalf  oi  John  Doe,  a  person  supposed  to  be  insane,  now  at  Brod- 
head  in  the  county  of  Green,  for  a  judicial  inquiry  as  to  the  mental 
condition  of  said  person,  and  for  an  order  committing  such  person  to 
the  hospital  or  asylum  for  the  insane  if  found  to  be  insane. 
Dated  xXivs,  first  day  ol  June,  i898. 

Richard  Roe. 

John  Styles. 

David  Giles. 

(2)  Indigent. 
Form  No.  11175.' 

To  the  Honorable  Court  of  Probate  for  the  District  of  Winchester-. 

The  \xxidi^x%\gvitdi  Samuel  Short,  a  selectman  of  the  town  of  Win- 
chester, respectfully  represents  Xhz-t  James  Doe,  of  the  town  of  WSn- 
chester,  within  said  district,  is  an  insane  person,  and  is  now,  and  for 
the  past  year  has  been,  a  pauper  {ox  an  indigent  person  not  a  pauper). 

He  therefore  prays  your  honorable  court  to  take  said  matter  into 
consideration,  and  appoint  /tc/*?  respectable  physicians  to  fully  investi- 
gate the  facts  in  said  case,  and  report  the  same  to  the  judge  of  said 
court;  and  upon  finding  the  allegations  of  this  petition  to  be  true,  to 
order  the  said  James  Doe  to  be  taken  without  delay  to  the  Connecticut 
Hospital  for  the  Insane,  in  the  town  of  Middleto^vn,  state  of  Connecticut, 
pursuant  to  the  statute  in  such  case  made  and  provided. 

Dated  at  Winchester  this  sixth  day  oi  June,  a.  d.  \W9.     "^ 

Samuel  Short. 

Form  No.  1 1 1  7  6  . 

(Tenn.  Code  (1896),  §  26i8.)3 

State  of  Tennessee,  ) 
Carter  County.         \ 

The  undersigned,  a  citizen  of  said  state  and  county,  hereby  states 
thaty^^«  Doe  is  insane;  his  insanity  is  of  less  than  two  years'  dura- 
tion (or  that  his  being  at  large  is  dangerous  to  the  safety  of  the  com- 

1.  See,  generally,  the  statutes  cited  See  also  statutes  cited  supra,  note  2, 
supra,  note  2,  p.  77.  p.  77. 

2,  Connecticut. — Gen.  Stat.  (1888),, §  S.  See,  generally,  the  list  of  statutes 
487    as   amended  Laws   (1895),    c.    180.  cited  supra,  note  2,  p.  77. 
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munity);  that  he  is  in  needy  circumstances,  and  has  legal  settlement 
in  the  said  county,  and  is  a  citizen  of  the  state  of  Tennessee. 

These  facts  can  be  proved  by  Richard  Roe  and  Charles  Coe  {naming 
at  least  two  persons,  one  of  whom  shall  be  a  respectable  physician). 

Dated  this  fifth  day  of  May,  i896. 


John  Hancock. 


b.  Of  Inebriate. 
Form  No.  1 1 1  7  7 . 


State  of  Minnesota,  )  y      n    l  ^   r^ 

^       ^      CD  '  V  In  Probate  Court. 

County  of  Ramsey.   ) 


State  of  Minnesota,  , 

V  ss 
County  of  Ramsey.   ) 

John  Doe,  being  duly  sworn,  on  oath  says  that  he  is  a  resident  of 
Ramsey  county,  in  said  state,  and  is  acquainted  with  and  is  the  brother 
{or  guardian  ox  friend)  oi  James  Doe,  who  resides  at  St.  Paul,  in  said 
state;  xh^X.  ^^XA  James  Doe  \%  an  inebriate  and  a  proper  subject  for 
medical  treatment  on  account  of  excessive  drinking,  and  asks  and 
petitions  that  the  necessary  steps  be  taken,  as  provided  by  law,  to 
investigate  the  condition  of  said  James  Doe,  and  if  upon  such  investi- 
gation it  shall  be  ascertained  said  James  Doe  is  an  inebriate  needing 
medical  treatment  on  account  of  said  excessive  drinking,  that  he  be- 
committed  to  the  special  department  for  the  treatment  of  inebriates 
at  the  Rochester  State  Hospital,  according  to  law. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of  June,  a.  d. 
x899. 

John  Marshall, 
Judge  of  Probate,  Ramsey  County,  Mimusota. 

3.  Certificate  of  Insane  Person's  Medical  Attendant. 

a.  Generally. 
Form  No.  1 1 1  7  8 . 

(Horner's  Stat.  Ind.  (1896),  §  2847.)" 

State  of  Indiana, ) 
County  of  Noble.  \  ^^• 

Alexander  Hamilton,  of  said  county,  declares,  on  oath,  that  he  has 
recently  been  the  medical  attendant  of  John  Doe,  of  said  county, 
alleged  to  be  insane.  The  following  is  a  full  and  careful  statement 
of  the  medical  history  and  treatment  observed  and  pursued  by  him  in 
said  case:  {Here  insert  a  full  statement  of  the  case,  with  particulars  of 
the  treatment  follo7vea').  And  that  sa\d  John  Doe  ca.n,  at  present,  be 
conveyed  to  a  hospital  for  the  insane  without  danger  to  life. 

Alexander  Hamilton,  M.D. 
Sworn  to  and  subscribed  before  me  this  first  day  of  November,  a.  d, 
iZ9^. 

Abraham  Kent,  J.  P. 

1.  Minnesota.  —  Laws  (i8g5),  c.   156,         2.  See,  generally,   the  statutes   cited 
§  I.     See  also  statutes  cited  supra,  note     supra,  note  2,  p.  77. 
2,  p.  77. 
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Form  No.  1 1 1  7  9 . 

(Kan.  Gen.  Stat.  (1897),  c.  131,  §  29.)' 

Clinton  County,  State  of  Kansas^  November  fifteenth^  i897. 
We  have  seen  and  examined  John  Doe,  and  believe  him  to  be  insane. 

Alexander  Hamilton^  M.D. 
William  West,  M.D. 

Form  No.  1 1 1  8 o. 

(Mo.  Rev.  Stat.  (1889),  §  48i.)» 
State  of  Missouri,  ) 
County  of  Gentry.  \ 

We,  Alexander  Hamilton  and  William  West,  of  the  county  and  state 
aforesaid,  physicians,  do  hereby  certify  that  we  have  this  day 
^een  and  examined  John  Doe,  of  the  county  of  Gentry,  and  beheve 
him  to  be  insane,  and  a  proper  patient  to  be  sent  to  the  state  lunatic 
asylum. 

Alexander  Hamilton. 

William  West. 
The  above  named  Alexander  Hamilton  and  William  West,  being 
duly  sworn,  say  that  they  are  practicing  physicians  of  the  county 
aforesaid,  and  that  the  facts  stated  in  the  above  certificate,  by  them 
subscribed,  are  true  according  to  the  best  of  their  knowledge  and 
belief. 

Alexander  Hamilton. 

William  West. 
Sworn   to  and  subscribed   before  me  "Ccixs  first  day  oi  November, 
i890. 

Abraham  Kent,  J.  P. 

b.  On  Recurrence  of  Insanity. 

Form  No.  1 1  1 8  i . 

(Horner's  Stat.  Ind.  (1896),  §  2862.)» 

vState  of  Indiana,    \ 
County  of  Fulton,  j"  ^^' 

Personally  appeared  before  me,  Clerk  of  the  Circuit  Court  of  said 
county,  Alexander  Hamilton,  a  respectable  practicing  physician  of 
said  county,  who,  being  sworn,  declares  that  he  knows  yi?^«  Doe  of 
Fulton  county;  that  soxd  John  Doe  has  been  adjudged  insane;  that 
he  was  an  inmate  of  the  Indiana  Hospital  for  the  Insane  from  the 
first  day  oi  February,  a.  d.  \W1,  to  \.\i^  first  day  oi  November,  a.  d. 
i89^;  that  he  is  now  insane,  and  a  proper  subject  for  treatment  in  a 
hospital  for  the  insane,  as  appears  from  the  following  symptoms  per- 
sonally observed,  namely,  {Here  insert  a  statement  of  the  symptoms') 
and  from  the  following  symptoms  described  by  others,  namely, 
{Here  insert  particulars  relating  to  the  case  described  to  the  physician). 


1.  See,  generally,  the  list  of  statutes  cited  supra,  note  2,  p^  77. 
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and  that  conveyance  to  a  hospital  will  not  endanger  the  life  of  said 
John  Doe. 

Alexander  Hatnilton,  M,  D. 
Subscribed  and  sworn  to  before  me  this  ^r^/ day  oi  November,  a.  d. 
185-4. 

John  Lamb,  Clerk. 

4.  Certificate  of  Medical  Director  Authenticating 
Application,  etc. 

Form  No.  11182' 

I,  Nathan  Hale,  medical  director  of  the  New  Jersey  State  Hospital 
at  Af orris  Plains,  do  hereby  certify  that  the  foregoing  are  true  copies 
of  the  request  for  the  commitment  to  and  confinement  in  said 
hospital,  as  a  patient,  of  John  Doe,  and  of  the  verified  certificates  of 
Alexander  Hamilton  and  William  West,  physicians,  who  examined  and 
who  certify  to  the  insanity  of  the  said  Joh?i  Doe;  and  that  the  said 
John  Doe  was  committed  to  said  hospital  on  the  ^rst  day  oi  January, 
eighteen  hundred  and  ninety-nine,  under  and  by  virtue  of  said  request 
and  certificates;  and  that  he  still  remains  confined  in  said  hospital. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the  seal 
of  said  hospital  this  third  day  oi  January,  eighteen  hundred  and 
ninety -nine. 

(seal)  Nathan  Hale,  Medical  Director. 

5.  Order  Appointing  Day  of  Hearing. 

Form  No.  i  1 1  8  3  .* 

At  a  hearing  before  me,  Joh?i  Marshall,  judge  of  the  Court  of  Pro- 
bate within  and  for  the  district  of  Winchester,  holden  at  Winsted,  on 
the  seventh  day  oi  June,  a.  d,  i%99. 

It  is  ordered,  that  the  foregoing  complaint  be  heard  and  deter- 
mined at  the  Probate  Office  in  said  Winsted,  on  the  fourteenth  day  of 
June,  A.  D.  \W9,  at  ten  o'clock  in  the  for ex^oon  of  that  day;  and  that 
notice  of  said  hearing  be  given  to  the  complainant,  the  person  com- 
plained of,  and  each  of  the  persons  named  in  said  complaint  as  rela- 
tives or  friends  of  the  person  complained  of,  by  some  proper  officer 
or  indifferent  person,  leaving  with  each  a  true  and  attested  copy  of 
said  complaint  and  of  this  order. 

Dated  at  Winchester,  this  seventh  day  oi  June,  a.  d.  i89P. 

John  Marshall,  Judge. 

Form  No.  1 1 184.* 

Before  the   Hon,  John  Marshall,  justice  (or  judge^   of   Supreme 

1.  This  is  the  form  approved  by  the  2.  Connecticut.  —  Laws  (1895),  c.  256, 
Board  of  Managers  of  the  New  Jersey  §  4.  See  also  statutes  cited  supra. 
State  Hospitals.     See  N.J.  Laws  (1898),     note  2,  p.  77. 

c.  130,  §  i;  also  statutes  cited  supra,        3.  This  form  is  prescribed  by  the  New 
note  2,  p.  77.  York   State    Commission    in   Lunacy. 
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Court;  county  (or  city  or  town)  of  New  York,  on  the  thirty-first  day 
oi  January,  iS97. 

In  the  matter  of  ~\ 

an  Application  for  the  Commitment  of  ! 

John  Doe,  \ 

an  alleged  insane  person.  j 

An  application  for  an  order  of  commitment  of  the  above  alleged 
insane  person,  based  upon  the  petition  of  Richard  Roe,  and  upon  a 
certificate  of  lunacy  dated  the  twentieth  day  oi  January,  iS97,  having 
been  made,  and  John  Styles,  a  near  friend  {or,  tf  a  relative,  state  degree 
of  relationship),  having  demanded  a  hearing  upon  siich  application,  it 
is  hereby 

Ordered,  that  a  hearing  on  such  application  for  an  order  of  commit- 
ment of  the  above  alleged  insane  person  be  had  before  one  of  the  jus- 
tices of  this  court  at  the  county  court-house  in  the  county  of  New  York, 
on  the  fifth  day  of  February,  i8P7,  at  ten  A.  m.,  at  which  time  testimony 
shall  be  heard  touching  the  alleged  insanity  of  the  aforesaid  person, 
and,  if  it  be  deemed  advisable,  said  person  may  be  examined  either 
in  or  out  of  court. 

The  judge  may  (or,  if  a  referee  be  appointed,  the  referee  herein 
named  shall)  hear  such  testimony  and  make  such  examination  and 
report  the  same  at  once  with  his  decision  (or  opinion)  as  to  the  insanity 
of  such  alleged  insane  person. 

And  that  this  order  be  served  upon  John  Doe,  the  petitioner,  and 
the  following  named  persons  : 

Jane  Doe,  of  New  York,  N.  Y. 

George  Doe,  of  New  York,  N.  Y. 

John  Marshall, 
Justice  (or  Judge)  of  the  Supreme  Court  of  the 
State  of  New  York. 

6.  Order  Appointing*  Jury. 

a.  Generally. 

Form  No.  1 1 185  .' 

State  of  Minnesota,  \  In  Probate  Court, 

Coxxnty  oi  Ramsey.    \     '     Special  Term,  _/«/v,  1 899. 

In  the  matter  of  the      ) 
Insanity  of  James  Doe.  ) 

On  reading  and  filing  the  information  oi  John  Doe,  of  St.  Paul,  in 
the  county  of  Ramsey,  state  of  Minnesota,  representing  that  one  James 
Doe  \s  an  insane  person  in  said  county,  who  needs  care  and  treat- 
ment in  an  hospital  for  the  insane,  and  that  it  is  dangerous  for  said 
person  to  be  at  large: 

It  is  hereby  ordered,  that  Alexander  Hamilton,  who  is  a  duly  quali- 
fied physician,  practicing  in  said  county,  and  Samuel  Short  be  and 

See  Birds.  Rev.  Stat.  N.  Y.  (1896).  p.  1.  Minnesota.  —  Stat.  (1894),  §  4680. 
1552,  §  62;  also  statutes  cited  supra.  See  also  statutes  cited  supra,  note  2, 
note  2,  p.  77.  p.  77. 
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they  are  hereby,  together  with  the  judge  of  this  court,  constituted 
and  appointed  a  jury  to  examine  the  saxd  James  Doe  on  the  said 
charge  of  insanity,  and  to  ascertain  the  fact  of  his  sanity  or  insanity. 
It  is  hereby  further  ordered,  that  said  examination  be  held  at  the 
office  of  said  Probate  Court,  in  said  county,  on  the  sixteenth  day  of 
July,  A.  D.  1^99,  at  ten  o'clock  in  the.  forenoon  of  said  day,  and  there- 
after make  report  of  their  findings  in  writing  to  this  court,  as  soon 
as  such  examination  is  completed;  and  that  a  copy  of  these  orders 
be  delivered  to  the  said  Alexander  Hamilton  and  Samuel  Short. 
By  the  court:  John  Marshall, 

Judge  of  Probate,  Ramsey  County,  Minnesota. 

b.  Where  Patient  is  Alleged  to  be  Indigent. 
Form  No.  1 1  i  86.' 

At  a  Court  of  Probate  holden  at  Winchester,  within  and  for  the 
District  of  Winchester,  on  the  sixth  day  oi  June,  a,  d.  \2>99. 

Present,  Johti  Marshall,  Judge. 

Upon  the  foregoing  petition  oi  Samuel  Short,  a  selectman  of  the 
town  of  Winchester,  it  is  ordered  that  Charles  Leeds,  M.D.,  and 
Joseph  B.  Fenwick,  M.D.,  both  of  said  Winchester,  physicians,  be 
and  they  are  hereby  appointed  to  fully  investigate  the  facts  in  the 
case  of  said  James  Doe,  represented  to  be  insane,  and  report  the  same 
to  the  judge  of  this  court. 

And  it  is  further  ordered  that  William  West,  a  selectman  of  said 
town  of  Winchester,  be  and  is  hereby  appointed  to  fully  investigate 
the  facts  in  the  case  of  said  Ja7nes  Doe,  represented  to  be  insane  and 
indigent,  and  make  report  to  the  judge  of  this  court,  whether  said 
James  Doe  is  indigent,  within  the  meaning  of  section  487  of  the 
General  Statutes  of  Connecticut. 

Attest,      John  Marshall,  Judge. 

7.  Venire  for  Jury. 

Form  No.  11  187.'^ 
New  Jersey,  ss.: 

The  State  of  New  Jersey  to  the  Sheriff  of  the  County  of  Passaic, 
Greeting: 
Whereas,  copies  of  the  request  in  writing  for  the  admission  to,  and 
confinement  as  a  patient  in,  xSxe  New  Jersey  State. Hospital  for  the 
Insane  at  Morris  Plains  oi  John  Doe,  oi  the  oonnty  oi  Passaic,  and 
of  the  certificates  of  Alexander  Hamilton  and  William  West,  physicians, 
who  certify  to  the  insanity  of  the  said  John  Doe,  which  copies  are 
certified  by  the  medical  director  of  said  hospital,  under  the  seal 
thereof,  have  been  presented  to  me,  John  Marshall,  judge  of  the 
Court  of  Common  Pleas  of  the  county  oi  Passaic,  and  having  examined 

1.  Connecticut.  —  Gen.  Stat.  (1888),  §  2.  This  form  is  approved  by  the 
487  as  amended  Laws  (1895),  c.  180.  Boards  of  Managers  of  the  New  Jersey 
See  also  statutes  cited  supra,  note  2,  State  Hospitals.  See  N.  J.  Laws  (1898), 
p.  77«  c.  130,    §   1;  also  statutes   cited  supra, 

note  2,  p.  77. 
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said  request  and  certificates,  and  duly  considered  the  same,  and 
deeming  it  right  and  proper  to  institute  inquiry  and  take  proofs  in 
the  said  matter  before  approving  or  disapproving  of  such  certificates, 
and  deeming  it  necessary  to  call  a  jury  in  the  premises;  these  are 
therefore  to  will  and  require  you  to  cause  and  come  and  appear 
before  me  twelve  good  and  lawful  men  of  said  county  of  Passaic, 
above  the  age  of  twenty-one  years  and  under  the  age  of  sixty-five 
years,  at  Pater  son,  on  Tuesday,  the  tenth  day  oi  January,  iS99,  at  ten 
o'clock  in  the  forenoon  of  the  same  day,  then  and  there,  upon  their 
oaths  and  affirmations,  to  inquire  of  all  such  matters  and  things  as 
shall  be  given  them  in  charge  in  the  matter  of  the  said  Jo/in  Doe, 
alleged  to  be  insane;  and  thereof  fail  not  at  your  peril. 

Given  under  my  hand  and  seal  at  Paterson,  this  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety-nine. 

(seal")  John  Marshall,  J. 


8.  Sheriflf's  Return  to  Venire. 

,  Form  No.  i  1 188.> 

The  execution  of  the  within  precept  appears  by  the  panel  annexed. 

John  Knight,  Sheriff. 
Names  of  the  jurors  to  inquire  according  to  the  tenor  of  the  pre- 
cept annexed:  (^H ere  follow  the  names  of  the  jurors'). 

9.  Warrant  for  Arrest  of  Alleg-ed  Lunatic.^ 

Form  No.  11189.^ 


'  >•  ss.     Town  of  Winchester. 


State  of  Connecticut, 
Litchfield  County. 

To  the   Sheriff  of  said  County  of  Litchfield,  his  Deputy,  or  either  of 

the  Constables  of  the  Town  of  Winchester,  in  said  County,  and 

to  any  Policeman  of  the  Borough  of  Winsted,  in  said  Town,  and  to 

Lucius  O'  Trigger,  of  said  town,  an  indifferent  person  within  said 

County,  Greeting: 

Whereas,  it  appears  to  me,  a  judge  of  the  Court  of  Probate,  for  the 

district  of  Winchester,  upon  the  information   and  complaint  of  John 

Doe,  that  James  Doe,  of  the  town  of  Winchester,  within  said  district, 

is  an  insane  person,  and  as  such  a  fit  subject  to  be  confined  in  an 

asylum;    but   that  s,Bxd  James  Doe  is  suffered   to  go  at   large  and 

unrestrained; 

Therefore,  by  the  authority  of  the  state  of  Connecticut,  you  are 

1.  This  is  the  form  approved  by  the  further  return  that  it  is  not  consistent 
Boards  of  Managers  of  the  New  Jersey  with  the  health  and  safety  of  said  Fore 
State  Hospitals.  See,  generally,  the  to  be  present  at  the  trial;  this  iVi^z/^w^^r 
list  of  statutes  cited  supra,  note  2,  p.  77.  i6tk,  186S."     Fore  v.  Fore,  44  Ala.  478. 

2.  The  following  retnrn  indorsed  on  3.  Connecticut.  —  Laws  (1895),  c.  256, 
the  writ  of  arrest  by  the  sheriff  is  good:  §  4.  See  also  statutes  cited  supra,  note 
*' Executed  on  %3\A  James  Fore;  and    I  2,  p.  77. 
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hereby  commanded  to  apprehend  said  James  Doe  and  him  forthwith 
have  to  appear  before  me  for  examination. 

Hereof   fail   not,  but  of  this  warrant,  service  and   return   make 
according  to  law. 

Dated  at  Winchester.,  this  seventh  day  oi  June,  a.  d.  \W9. 

John  Marshall,  Judge  of  Probate. 


Form  No.  1 1 1  9  o . 


State  of  Minnesota 
County  of  Ramsey 

In  the  matter  of  the 
Insanity  of  James  Doe. 


'  J-  ss.     In  Probate  Court. 


The  State  of  Minnesota  and  Probate  Court  to  the  Sheriff  or  any  Con- 
stable of  the  County  of  Ramsey. 

Whereas,  information  and  complaint  in  writing  has  been  made  by 
John  Doe  and  filed  in  this  court  that  one.  James  Doe,  who  resides  at 
St.  Paul  in  said  county,  is  insane,  and  needs  care  and  treatment  in 
an  hospital  for  the  insane,  and  that  it  is  dangerous  for  him  to  be  at 
large; 

You  are  hereby  required  and  commanded  to  take  into  custody  and 
to  apprehend  forthwith  the  saXd  James  Doe,  so  alleged  to  be  insane, 
and  have  him  before  our  said  court  on  the  twenty-sixth  day  of  July, 
A.  D.  i%99,  at /<?«  o'clock  in  the  forenoon  of  said  day,  for  the  examina- 
tion of  the  s?L\d  James  Doe  on  the  charge  of  insanity,  and  for  the 
purpose  of  ascertaining  the  fact  of  his  sanity  or  insanity.  Hereof 
fail  not. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of 
our  said  court,  at  Si.  Paul  in  said  county,  this  sixteenth  day  oi  July, 
A.  D.  iW9. 

(seal)  John  Marshall, 

Judge  of  Probate,  Ramsey  County,  Minnesota. 

Form  No.  11191.' 

Board  of  Commissioners  of  Insanity  of  Colfax  County,  Nebraska. 
At  the  Office  of  Clerk  of  District  Court. 
State  of  Nebraska,  ) 
Colfax  Caunty.        ) 
To  the  Sheriff  or  any  Constable  of  said  County: 

Information  in  due  form  of  law  having  been  filed  with  clerk  of  the 
Commissioners  of  Insanity  of  this  said  county  alleging  that  one 
James  Doe  in  said  county  is  insane,  and  a  fit  subject  for  custody  and 
treatment  in  the  Hospital  for  the  Insane. 

You  are  hereby  commanded  to  forthwith  take  into  your  custody  the 
S3\d  James  Doe  dind.  bring  him  before  said  commissioners  at  my  office 
in  said  county,  to  be  dealt  with  according  to  law. 

Witness  my  hand  and  seal  of  office  this  sixth  day  oi  June,  \Z99. 

(seal)  John  Hancock,  Clerk. 

1.  Minnesota.  —  Stat.  (1894).  §  4679.  2.  Nebraska.  —  Comp.  Stat.  (1897),  § 
See  also  statutes  cited  supra,  note  2,  3341.  See  also  statutes  cited  supra, 
p.  77.  note  2,  p.  ,77. 
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Form  No.  1 1 192. 

(N.  Car.  Code  (1883),  §  2256.)' 

State  of  North  Carolina. 

To  the  Sheriff  or  Constable  of  Wayne  County,  Greeting: 

Whereas,  information  on  oath  has  been  laid  before  me  that  John 
Doe  is  insane,  you  are  hereby  commanded  to  bring  him  before  me  or 
some  other  justice  of  the  peace  of  said  county  within  the  next  ten 
days,  that  necessary  proceedings  may  be  had  thereon. 

Given  under  my  hand  this  tenth  day  of  November,  i885. 

John  Lane.,  J.  P. 

Form  No.  1 1  i  9  3 . 

(Utah  Rev.  Stat.  (1898),  §  2174.)' 
State  of  Utah, 


County  of  Kane. 

To  Samuel  Short,  Greeting: 

You  are  hereby  commanded  to  forthwith  arrest  John  Doe,  alleged 
to  be  an  insane  person,  and  bring  him  before  me,  and  make  due 
returns  hereof. 

Witness  my  hand  and  seal  of  the  district  court  of  Kane  county,  this 
fijth  day  oi  June,  a.  d.  \W6. 

(seal)  John  Marshall,  Judge. 

10.  Subpoena  for  Witnesses. 

Form  No.  1 1  i  94  .'■* 

New  Jersey,  ss. : 

The  State  oi  New  Jersey  X.^  John  Knox  ^ix^di  Jane  Doe,  Greeting: 

For  good  and  sufficient  reasons  you  are  hereby  commanded  that 
you  personally  be  and  appear  before  the  Honorable  John  Marshall, 
judge  of  the  Court  of  Commons  Pleas  of  the  county  of  Passaic,  at  the 
county  court-house,  in  Paterson,  on  the  tenth  day  of  January,  next,  at 
ten  o'clock  in  the/(Cr^noon,  to  testify,  according  to  your  knowledge, 
in  the  matter  of  Johti  Doe,  alleged  to  be  insane.  Hereof  fail  not  at 
your  peril. 

Witness  my  hand  and  seal,  at  Paterson,  this  third  dia^^  oi  January, 
eighteen  hundred  and  ninety-nine. 

(seal)  ^  John  Marshall,  J. 

11.  Warrant  for  Detention  of  Alleg'ed  Lunatic  When 

Examination  Cannot  be  Mad6  Within 

Time  Allowed  by  Statute. 

1.  See,  generally,  the  list  of  statutes  State  Hospitals.  See  N,  J.  Laws  (1898), 
cited  supra,  note  2,  p.  77.  c.   130,   §   i;  also  statutes  cited  supra, 

2.  This    form    is   approved    by    the  1  note  2,  p.  77. 
Boards  of  Managers  of  the  New  Jersey 
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Form  No.  1 1  195.' 

I,  John  Marshall,  judge  of  the  Court  of  Common  Pleas  of  the  county 
of  Passaic,  to  whom  have  been  presented  copies  of  the  request  in 
writing  for  the  admission  to,  and  confinement  as  a  patient  in,  the  New 
Jersey  State  Hospital  for  the  Insane  at  Morris  Plains,  oi  John  Doe,* 
alleged  to  be  insane,  and  of  the  certificates  of  Alexander  Hamilton 
and  William  West,  physicians,  who  certify  to  the  insanity  of  said  John 
Doe,  which  copies  are  certified  by  the  medical  director  of  said 
hospital,  under  the  seal  thereof,  having  examined  said  request  and 
certificates  and  duly  considered  the  same,  and  deeming  it  right  and 
proper  to  institute  inquiry  and  take  proofs  as  to  the  alleged  insanity 
of  %di\d  John  Doe,  before  approving  or  disapproving  of  such  certifi- 
cates, but  not  being  conveniently  able  to  make  and  conclude  such 
inquiry  within  five  days  after  the  sixth  day  oi  November,  i898,  (the 
date  of  the  presentation  to  me  of  such  certificates),  all  of  which  I  do 
hereby  certify;  and  I  do  hereby  further  certify  that  a  longer  period 
than  said  fij'e  days,  to  wit,  ten  days  after  the  expiration  of  said  five 
•days,  is  required  within  which  to  make  and  conclude  said  inquiry,  — 
therefore  I  do  hereby  order  and  direct  that  the  said  John  Doe,  alleged 
to  be  insane,  be  and  remain  in  said  New  Jersey  State  Hospital  at 
Morris  Plains,  until  said  inquiry  shall  have  been  concluded  as  afore- 
said, pursuant  to  the  statute  in  such  case  made  and  provided;  and 
this  shall  be  a  sufficient  warrant  and  authority  for  such  confinement 
and  detention. 

Witness  my  hand  and  seal,  at  Paterson,  this  sixth  day  of  November, 
eighteen  hundred  and  ninety-eight. 

John  Marshall,  J.     (seal) 

12.  Report  of  Physicians. 

Form  No.  i  i  i  96  .* 

To  the  Hon.yM«  Marshall,  Judge  of  the  Probate  Court,  for  the  Dis- 
trict of  Winchester: 
The  undersigned  physicians  hereby  represent,  and  declare,  that 
each  is  a  graduate  of  a  legally  organized  medical  institution,  and  has 
practiced  three  years  in  this  state,  and  that  neither  is  connected  with 
any  asylum,  nor  related  to  the  said  complainant  nor  to  said  James 
Doe,  by  blood  or  marriage.  Each  hereby  further  declares,  that  he 
personally  examined  the  said  James  Doe  on  the  eighth  day  of  June, 
A.  D.  \W9,  and  is  of  the  opinion  that  said  James  Doe  is  insane,  within 
the  true  intent  and  meaning  of  the  law  defining  insanity,  and  that  he 
is  a  proper  subject  for  treatment. 

Dated  at  Winchester,  this  eighth  day  oi  June,  a.  d.  i8P5. 

Charles  Leeds,  M.D. 
Joseph  B.  Fenwick,  M.D. 

1.  This    form    is    approved    by    the         2.   Connecticut.  —  Laws  (1895),  c.  256, 
Boards  of  Managers  of  the  New  Jersey     §  6.     See  also  statutes  cited  supra,  note 
State  Hospitals.     See  N.  J.  Laws  (1898),     2,  p.  77. 
c.  130,  ^  I.    See  also  statutes  cited  supra, 
note  2,  p.  77.    , 
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Form  No.  1 1 1 9  7  . 

(Horner's  Stat.  Ind.  (1896),  g  2848.)' 

State  of  Indiana,  \ 
County  of  Noble.  \  ^^• 

Personally  appeared  before  me,  Clerk  of  the  Circuit  Court  of  said 
county,  at  the  court-house  in  Albion,  William  West,  whom  I  certify 
to  be  a  reputable  practicing  physician,  who  being  sworn,  declares  that 
he  is  not  and  has  not  been  recently  the  medical  attendant  of  said 
John  Doe,  of  said  county,  alleged  to  be  insane;  that,  at  the  instance 
oi  Abraham  Kent, '^wsAac^  of  the  peace  of  said  county,  he  has,  within  a 
week  of  this  date,  carefully  and  personally  examined  S2i\6.  John  Doe, 
and  also  the  statement  alleging  said  insanity;  that  he  has  heard  all 
the  testimony  given  in  this  inquest;  that  in  his  opinion  •azXA  John  Doe 
is  (or  is  not)  insane,  and  is  (or  is  not)  a  proper  patient  for  treatment 
in  a  hospital  for  the  insane;  and  that  this  opinion  is  based  on  the  fol- 
lowing facts  observed  by  himself,  namely,  (^Here  state  facts)  and  on 
the  following  facts  testified  to  by  the  witnesses,  namely,  (^Here  state 
facts). 

William  West,  M.D.,  Medical  Examiner. 

Sworn  to  and  subscribed  before  me  this  first  day  of  November,  a.  d. 

(seal)  Jacob  Lamb,  Clerk. 

Form  No.  i  i  i  9  8 . 
(Precedent  in  Pennell  v.  Cummings,  75  Me.  164.)' 

Portland,  January  19,  1S8I. 
This  is  to  certify  that  we  have  examined  Jfrs.  Lemira  C.  Pennell  ^s 
to  her  mental  condition  and  pronounce  her  insane  and  needing  the 
care  and  restraints  of  an  insane  asylum. 

George  H.  Cummings,  M.D. 
E.  W.  Brooks,  M.D. 
I  concur  in  the  above. 

H.  N.  Small,  M.D. 
T.  A.  Foster,  M.D, 

'       Form  No.  1 1  i  9  9 . 

(Md.  Pub.  Gen.  Laws  (1888),  art.  59,  §  31).' 

State  of  Maryland,  county  (or  city)  of  Easton,  dated  November  1st, 
iS89. 
I,  a  resident  of  the  county  (or  city)  of  Talbot,  being  a  graduate  of 
the  Baltimore  medical  college,  and  having  practiced  as  a  physician 
for  five  years,  do  hereby  certify  that  I  have  personally  examined 
John  Doe,  age  thirty  years,  male  and  unmarried,  and  do  verily  believe 

1.  See,  generally,  the  list  of  statutes  34;  also  statutes  cited  supra,  note  2, 
cited  supra,  note  2,  p.  77.  p.  77, 

2.  See  Me.  Rev.  Stat.  (1883),  c.  143,  § 
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that  the  said  John  Doe  is  insane,  and  that  the  disease  is  of  a  character 
which,  in  my  opinion,  requires  that  the  person  shall  be  placed  in  a 
hospital  or  other  establishment  where  the  insane  are  detained  for 
care  and  treatment;  I  further  certify,  that  I  am  not  related  by  blood 
or  marriage  to  the  said  John  Doe,  nor  in  any  way  connected,  as  medical 
attendant  or  otherwise,  with  the  hospital  or  other  establishment  in 
which  it  is  proposed  to  place  the  2S.oxt.S2i\di  John  Doe;  and  that  this 
certificate  is  signed  and  made  within  one  week  of  the  examination  of 
the  patient. 

Alexander  Hamilton,  M.D. 
Residence,  999  Main  Street,  Easion,  Talbot  County,  Maryland. 

Form  No.  i  1200.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Letvis  and  Clarke. 
In  the  matter  of  the  Examination  into  the  Sanity  of\  Certificate  of  the 

John  Doe.  \       Physicians. 

To  the  Hon.  Johii  Marshall,  Judge  of  the  District  Court  of  the  First 
Judicial  District,  in  and  for  the  County  of  Lewis  and  Clarke: 

Now  at  this  time  come  Alexander  Hamilton  and  William  West, 
practicing  physicians  and  graduates  of  medicine,  residents  of  the 
county  of  Lewis  and  Clarke,  in  obedience  to  a  subpoena  issued  out  of 
this  court,  to  appear  and  attend  upon  the  examination  and  inquire 
into  the  sanity  of  one  John  Doe,  and  having  heard  testimony  of  wit- 
nesses concerning  the  sanity  of  the  sdiid  Joh?i  Doe  in  the  presence, of 
the  judge  of  this  court,  and  having  made  a  personal  examination  of 
the  saidy^^«  Doe  touching  his  sanity,  do  hereby  find  and  certify  as 
follows: 

(A)  That  the  said  John  Doe  is  so  far  disordered  in  his  mind  as  to 
endanger  his  own  health  and  personal  safety,  and  as  well  the  personal 
safety  of  citizens  and  residents  of  the  county. 

(B)  That  the  said  John  Doe  cannot  attend  to  or  care  for  his  own 
wants,  and  his  mental  condition  is  such  that  he  is  unsafe  to  be  at 
large  in  the  community. 

(C)  The  premonitory  symptoms  are  (^Here  insert  a  brief  description) 

(D)  The  apparent  cause  of  insanity  is  (Ilere  state  briefly). 

(E)  The  first  symptoms  of  insanity  were  manifest  about  the  thirtieth 
day  oi  June,  i895. 

(F)  The  condition  of  the  disease  or  insanity  is  shown  by  the  acts 
of  {state  briefly). 

(G)  John  Doe  is  a  native  of  England. 

(H)  His  age  is  about  thirty  years;  that  his  residence  is  at  Centre- 
ville,  county  of  Lewis  and  Clarke. 

(  I  )  His  occupation  is  a  carpenter. 

(  J  )  His  previous  habits  up  to  the  time  of  premonitory  symptoms 
of  insanity  have  been  {describe  them). 

1.  This  is  the  form  prescribed  by  the  Pol.  Code  (1895),  §  2305.  See,  gener- 
Commissioners  of  Insane  of  Montana,  ally,  the  statutes  cited  supra,  note  2, 
The    form    is   drawn    under    Montana     p.  77. 
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(K)  John  Doe  resided  in  the  state  of  Montana  for  the  past  Jive 
years,  and  came  to  this  state  from  the  state  of  New  York. 

(L)  He  has  relatives  living,  as  follows:  Charles  Doe  and  George 
Doe,  brothers,  who  reside  at  Centreville,  Montana,  and  Jane  Doe  and 
Kate  Doe,  sisters,  who  reside  at  New  York,  in  the  state  of  New  York. 
(M)  That  said  John  Doe  is  an  indigent  person  and  has  no  funds  or 
property  to  pay  for  his  care  or  maintenance  in  the  insane  asylum, 
and  is  a  proper  charge  against  the  state. 

Alexander  Hamilton, 
William  West, 

Examining  Physicians. 
Dated  at  Centreville,  Montana,  this  thirtieth  day  of  November,  i8P7. 

Form  No^.  i  i  2  o  i . 
(Tenn.  Code  (1896),  §  2618.)' 

I,  Charles  Coe,  a  practicing  physician  of  the  county  of  Carter,  State 
of  Tennessee,  hereby  certify  that  I  have  this  day  personally  examined 
John  Doe,  alleged  to  be  insane,  and  pronounced  so;  is  thirty  years  of 
age;  is  the  subject  of  no  infectious  disorder;  the  disease  is  of  one 
year's  duration ;  he  is  not  the  subject  of  epilepsy;  he  has  not  attempted 
to  commit  violence  on  himself  or  others;  the  medical  treatment  has 
been  (^Here  set  out  the  medical  treatment  and  all  circumstances  knoivn  to 
the  physician  tending  to  illustrate  the  same^. 

Charles  Coe. 

Sworn  to  and  subscribed  before  me  this  the  fifth  day  of  June, 
iS96. 

John  Marshall,  J.  P.  for  Carter  County. 

13.  Report  of  Selectman  on  Indig-ent  Insane. 

Form  No.  i  i  202.' 

To  the  Hon.  John  Marshall,  Judge  of  the  Probate  Court  for  the  Dis- 
trict of  Winchester: 
The  undersigned,  a  selectman  of  the  town  of  Winchester,  hereby 
reports  that,  pursuant  to  an  order  of  said  court,  passed  on  the  sixth 

1.  See,  generally,  the  list  of  statutes  posed  predisposing  and  exciting  causes 

cited  supra,  note  2,  p.  77.  are  {Here  state  them);  is  not  a  subject  of 

Another  form  for  use  in  case  of  pay  epilepsy;  has  (or  has  not)  attempted  to 

patients  is  set  out  in  Tenn.  Code  (1896),  commit  violence  on   himself  or  others. 

§  2622,  as  follows,  to  wit:  {Here  insert  all  facts  known  by  the  physi- 

' '  The  undersigned,  being  a  physician  eian  regarding  the  insanity  of  the  patient.) 
in    regular    practice,     hereby    certifies  Charles  Coe. 

that   on    the  first  day  oi  June,  1896^  I         Sworn  to  and  subscribed  before  me 

personally  examinedy^j^w  Doe,  of  Carter  this  second  day  ol  June,  1896. 
county,    State    of  Tennessee,    and    pro-  John  Marshall,  J.  P. 

nounce  him  insane,  and  a  fit  subject  of  for  Carter  County,  Tenn." 

care  and  treatment  in  a  hospital  for  the         2.  Connecticut.  —  Gen.  Stat.  (1888),  § 

insane.     The  patient  is  thirty  years  of  487   as   amended  Laws    (1895),    c.    180. 

age;  is   free   from     infectious   disease;  See   also  statutes  cited  supra,  note  2, 

has  been   insane   for  one  year;  the  dis-  p.  77. 
ease  is  (or  is  not)  hereditary;  the  sup- 
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day  oi  June,  a.  d.  i%99,  he  has  fully  investigated  the  facts  in  the  case 
of  said  James  Doe,  represented  to  be  insane  and  indigent,  and  is  of 
the  opinion  that  said  James  Doe  is  (or  is  nof)  indigent  within  the 
meaning  of  section  487  of  the  General  Statutes  of  Connecticut. 

William  West,  Selectman  of  Winchester. 

14.  Finding"  of  Jury. 

Form  No.  1 1203.' 

(  Title  of  court  and  cause  as  in  Form  No.  11185.') 
We,  the  jury,  appointed  by  an  order  of  the  Probate  Court  of  said 
Ramsey  county,  dated  the  sixteenth  day  of  July,  i899,  and  having  been 
first  duly  sworn^  to  examine  James  Doe,  of  said  county,  concerning 
the  charge  of  insanity,  and  to  ascertain  the  fact  of  the  sanity  or 
insanity  of  said  person,  do  hereby  certify,  that,  pursuant  to  said 
order,  and  at  the  time  and  place  therein  mentioned,  we  did  examine 
the  said  James  Doe. 

And  we  find  said  person  to  be  insane,  and  that  he  needs  care  and 
treatment  in  an  hospital  for  the  insane,  and  that  it  is  dangerous  for 
said  person  to  be  at  large;  and  we  do  hereby  direct  that  he  be  com- 
mitted to  the  Rochester  State  Hospital  for  the  Insane  at  Rochester^  in 
said  state. 

Alexander  Hamilton,  M.D. 

Samuel  Short. 

John  Marshall,  Judge  of  Probate, 

of  Ramsey  County,  Minnesota. 

Form  No.  1 1  2  o  4 . 

(Wis.  Stat.  (1898),  §  585*.)* 
State  of  Wisconsin, ) 
County  of  Green.     \ 

We,  the  undersigned  jurors  in  the  case  of  John  Doe,  having  heard 
the  evidence  in  the  case,  are'  satisfied  that  the  said  John  Doe  is  a  fit 
person  to  be  sent  to  a  hospital  or  asylum  for  the  insane. 

{^Signatures  of  jurors.) 

1.  Minnesota.  —  Stat.  (1894),  §  4683.  the  persons  designated  in  the  order  of 
See  also  statutes  cited  supra,  note  2,  this  court  to  examine  yrtw^jZ)<j^,  alleged 
p.  77.  to  be  insane,  and  to  ascertain  the  fact 

2.  The  oath  required  of  the  jurors  by  of  his  sanity  or  insanity,  being  duly 
Minn.  Stat.  (1894),  §  4681,  may  be  as  sworn,  each  for  himself,  deposes  and 
follows,  to  wit:  says  that  I  will  examine  said  patient 

^  In  Probate    James  Doe  impartially  and  to  the  best 

"  State  oi  Minnesota,  I  Court,  Spe-     of  my  ability.     So  help  me  God. 

County  of  ^a/wj^V.    (      "    cialTerm,  Alexander  Hamilton. 

J  J^^yi  1899.                                        Samuel  Short. 

In  the  matter  of  the  \  Subscribed  and  sworn  to  before  me 

insanity  of  James  >■  this  twentieth  day  oi  July,  a.  d.  1899. 

Doe.                          )  John  Marshall,  Judge  of  Probate." 

State  of  Minnesota,  \  3.  See,  generally,  the  statutes   cited 

County  of  Ramsey.  \     '  supra,  note  2,  p.  77. 
Alexander  Hamilton  and  Samuel  Short, 
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15.  Finding  of  Justices. 

Form  No.  1 1  2  o  5 . 

(Horner's  Stat.  Ind.  (1896),  §  2849.)' 


SS. 


State  of  Indiana,  ) 
County  of  Noble.  \ 

We,  the  undersigned  justices  of  the  peace  in  and  for  the  county 
aforesaid,  hereby  certify  that  we  have  personally  examined  John  Doe, 
of  said  county,  alleged  to  be  insane,  within  a  week  of  this  date,  and 
have  this  day  held  an  inquest  as  to  said  insanity,  according  to  law; 
that  it  is  our  judgment,  upon  the  evidence  of  the  party  alleging  the 
insanity,  of  the  medical  attendant,  of  the  medical  examiner,  and  of  all 
other  witnesses,  and  pursuant  to  our  own  personal  examination,  that 
said  John  Doe  is  insane;  that  he  is  a  proper  subject  for  treatment  in 
a  hospital  for  the  insane;  that  his  being  at  large  is  dangerous  to  the 
community;  that  he  resides  in  Lagro  township  in  said  county,  and 
has  a  legal  settlement  in  the  state  of  Indiana. 

Abraham  Kent,  J.  P. 
John  Marshall,  J.  P. 

Witness  our  hands  \}cv\'s,  first  day  of  November,  a.  d.  \Z9Jf.. 

Form  No.  1 1  206.' 

In  the  matter  of 

an  Application  for  the  Commitment  of 

John  Doe, 

an  alleged  insane  person. 

A  hearing  having  been   had  upon  the  application  of  Richard  Roe 

for  an  order  of  commitment  of  the  said  person  to  an  institution  for 

the    custody  and   treatment  of  the    insane  on  the  thirtieth  day    of 

November,  iS97,  and  testimony  having  been  taken  as  required  by  law, 

I  do  hereby  decide  that  the  said  John  Doe  is  insane  and  should  be 

committed   to  an  institution  for  the  custody  and  treatment  of  the 

insane. 

Dated  the  fifteenth  day  of  December,  i897. 

John  Marshall, 
Justice  or  Judge  of  the  Supreme  Court  of  the  State  of  New  York. 

Form  No.  1 1  2  o  7 . 

(Tenn.  Code  (1896),  §  2618.)' 
State  of  Tennessee, 
Carter  County, 

I,  the  undersigned,  justice  of  the  peace  in  and  for  the  county 
aforesaid,  hereby  certify  that  I  have  held  an  inquest  on  John  Doe,  of 
said  county,  a  person  alleged  to  be  insane,  according  to  law.  I  am 
satisfied  that  he  is  insane,  on  competent  medical  testimony;  that  he 

1.  See,  generally,  the  statutes  cited  See  Birds.  Rev.  Stat.  N.  Y.  (1896),  p. 
supra,  note  2,  p.  77.  1552,   §  62;  also   statutes    cited    supra^ 

2.  This  form   is   adopted  by  the  New  note  2,  p.  77. 
York    State    Commission    in    Lunacy. 
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is  a  fit  subject  to  be  sent  to  the  state  hospital  for  the  insane,  to 
undergo  treatment  therein,  as  an  object  of  bounty  of  the  state.  I 
am  further  satisfied  that  his  being  at  large  is  injurious  to  himself 
and  disadvantageous  to  the  community. 

Witness  my  hand,  this  fifth  day  oi  June,  iS96. 

John  Marshall,  J.  P. 

16.  Certificate  of  Cleric  on  Recurrence  of  Insanity. 

Form  No.  1 1  208. 

(Horner's  Stat.  Ind.  (1896),  §  2862.)' 

State  of  Indiana.    ) 

>  ss 
County  of  Fulton,  j      * 

I  certify  that  on  th^  fifteenth  da.Y  ol  February,  a.  d.  \W0,  John 
Doe.,  of  said  county,  now  resident  oi  Akron,  was  adjudged  insane,  as 
appears  of  record  in  this  office. 

Witness  my  hand  and  the  seal  of  the  Fulton  Circuit  Court,  this 
first  day  oi  November,  a.  d.  \WJf.. 

(seal)  John  Lamb,  Clerk. 

17.  Discharg-e  Where  Alleged  Lunatic  is  Found  to  be  Sane, 
a.  By  Judge  Without  Hearing. 
Form  No.  1 1  2  o  9  .* 

(^Commencing  as  in  Form  No.  11195,  and  continuing  down  to  *)  and  of 
the  certificates  of  Alexa?ider  Hamilton  and  William  West,  physicians, 
who  certify  to  the  insanity  of  the  said  John  Doe,  which  copies  are 
certified  by  the  medical  director  of  said  hospital,  under  the  seal 
thereof,  and  having  examined  said  request  and  certificates  and  duly 
considered  the  same,*  and  not  being  satisfied  with  the  sufficiency  of 
said  request  and  certificates,  or  that  the  ?,a\d  John  Doe  is  insane,  all 
of  which  I  do  hereby  certify;  and  I  do  hereby  order  that  the  said 
certificates  be  and  are  hereby  disapproved,  to  the  end  that  the 
s>ddd  John  Doe  shall  be  forthwith  discharged  from  said  hospital,  pur- 
suant to  the  statute  in  such  case  made  and  provided,  and  this  shall 
be  a  sufficient  warrant  and  authority  for  such  discharge. 

Witness  (concluding  as  in  Form  No.  11195'). 

b.  After  Hearing. 
(1)  With  Jury. 
Form  No.  1 1  2  i  o  .* 

State  of  Minnesota,  )  In  Probate  Court. 

County  oi  Ramsey,    p^'     Special  Term,  July 26,  iS99. 

1.  See,  generally,  the  statutes  cited  (1898),  c.  130,  §  i;  see  also  statutes 
supra,  note  2,  p.  77.  cited  supra,  note  2,  p.  77. 

2.  This  form  has  been  approved  by  3.  Minnesota. — Stat.  (1894),  §  4684. 
the  Boards  of  Managers  of  the  New  See  also  statutes  cited  supra,  note  2, 
Jersey  State  Hospitals.     See  N.  J.  Laws  p.  77. 
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In  the  matter  of  the      ) 
Insanity  of  Ja7nes  Doe.  X 

On  reading  and  filing  the  findings  and  certificate  of  the  jury  here- 
tofore appointed  by  this  court,  to  ascertain  the  fact  of  the  sanity  or 
insanity  of  the  sdi)A  James  Doe,  certifying  that,  upon  examination, 
they  found  him  to  be  sane,  and  not  in  need  of  care  and  treatment  in 
a  hospital  for  the  insane,  and  that  it  is  not  dangerous  for  said  person 
to  be  at  large: 

It  is  hereby  ordered,  that  said  James  Doe  be,  and  he  is  hereby, 
released  and  discharged,  and  that  further  proceedings  in  said  matter 
be,  and  hereby  are,  terminated. 

By  the  court :  John  Marshall^ 

Judge  of  Probate,  Ramsey  County,  Minnesota. 

Attest:  John  Hancock,  Clerk  of  said  Court. 

Form  No.  1 12  i  i .' 

(Commencing  as  in  Form  No.  11209,  and  continuing  down  to  *)  and 
having  deemed  it  right  and  proper  to  institute  inquiry  and  take 
proofs  as  to  the  alleged  insanity  of  the  said  John  Doe,  before  approv- 
ing or  disapproving  of  such  certificates,  and  having  deemed  it  neces- 
sary to  call  a  jury  in  the  premises,  did  issue  my  precept  to  the  sheriff 
of  the  county  oi  Passaic  for  that  purpose,  who  thereupon  caused  to  be 
and  appear  before  me  twelve  good  and  lawful  men  of  the  county,  duly 
qualified  according  to  law,  a.tPaterson,  on  Tuesday,  xhe.  sixth  day  of 
November,  i898,  and  the  jurors  being  duly  sworn  to  inquire  as  to  the 
insanity  of  the  said  John  Doe,  and  having  called  before  me  John  Knox, 
Nathan  Hale  zxid  Jane  Doe,  credible  witnesses,  and  examined  them, 
and  each  of  them,  upon  their  several  corporal  oaths  touching  the 
insanity  of  the  said  John  Doe,  before  the  said  jury,  upon  their  oath 
found  and  determined  that  the  sa\d  John  Doe  is  not  insane,  all  of 
which  I  do  hereby  certify,  to  the  end  that  the  said  John  Doe  shall  be 
forthwith  discharged  from  said  hospital,  pursuant  to  the  statute  in 
such  case  made  and  provided;  and  this  shall  be  a  sufficient  warrant 
and  authority  for  such  discharge. 

Witness  (concluding  as  in  Form  No.  11195). 

(2)  Without  Jury. 
Form  No.  1 1  2  1 2 .' 

(Commencing  as  in  Form  No.  11209,  and  continuing  down  to  *)  and 
deeming  it  right  and  proper  to  institute  inquiry  and  take  proofs  as  to 
the  alleged  insanity  of  the  said  John  Doe,  before  approving  or  dis- 
approving of  such  certificates,  but  not  deeming  it  necessary  to  call  a 
jury,  did  call  before  me  John  Knox,  Nathan  Hale  and  Jane  Doe, 
credible  witnesses,  and  examined  them,  and  each  of  them,  upon 
their  several  corporal  oaths  touching  the  insanity  of  the  said  John 

1.  This  form  has  been  approved  by     (1898),    c.    130,  §    i;    see  also  statutes 
the  Boards  of   Managers  of   the    New     cited  supra,  note  2,  p.  77. 
Jersey  State  Hospitals.     See  N.  J.  Laws 
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Doe^  and  having  duly  considered  their  testimony,  I  find  and  deter- 
mine that  the  said  John  Doe  is  not  insane,  all  of  which  I  do  hereby 
certify  {concluding  as  in  Form.  No.  1121T). 

18.  Request  of  Judge  to  Keeper  of  Asylum  for  Admission 
of  Adjudged  Lunatic. 

Form  No.  1 1  2  1 3 . 

(Kan.  Gen.  Stat.  (1897),  c.  131.  §  26.)> 

In  the  matter  of  the  insanity  of  John  Doe  of  Wabaunsee  County.,  State 
of  Kansas. 
To  the  Superintendent  of  the  State  Insane  Asylum: 

After  due  examination  had  before  va^,  John  Marshall.,  probate  judge 
of  Wabaunsee  county,  on  X\\&  first  day  of  November,  iS97,  one  Joh/i 
Doe  was  adjudged  to  be  insane.  This  is,  therefore,  to  inquire 
whether,  and  if  so,  when,  you  can  admit  him  into  the  insane  asylum. 
The  following  is  the  history  of  the  case,  as  far  as  I  am  informed: 
{Here  recite  principal  items  of  information  in  regard  to  the  case^. 

(seal)  John  Marshall.,  Probate  Judge. 

19.  Judge's  Certificate  to  County  Commissioners  as  to 
Indigence  of  Adjudged  Lunatic. 

Form  No.  1 1  2 1  4  . 

(Kan.  Gen.  Stat.  (1897),  c.  131,  §  28.)' 

In  the  Matter  of  the  Insanity  of  James  Doe  of  Cowley  County. 
To  the  board  of  county  commissioners  of  Cowley  county: 

James  Doe.,  a 'citizen  of  this  county,  was,  after  due  examination  had 
in  this  court  on  the  sixth  day  ofy««(?,  i89P,  adjudged  to  be  insane, 
and  not  having  sufficient  means  known  to  this  court  for  his  main- 
tenance, was,  by  an  order  of  this  court,  placed  in  custody  of  {naming 
officer^  for  maintenance  at  the  expense  of  the  county. 

(seal)  John  Marshall,  Probate  Judge. 

20.  Order  for  Commitment.^ 

a.  Of  Insane  Person. 

(1)  Generally. 

Form  No.  1 1 2  i  5  .' 

At  a  hearing  before  me,  John  Marshall,  judge  of  the  Court  of 
Probate  for  the  district  of  Winchester,  holden  at  Winchester  on  the 

1.  See,  generally,  the  statutes  cited  berland  County,  37  Pa.  St.  143;  David- 
supra,  note  2,  p.  77.  son  Tp. 's  Appeal,  68  Pa.  St.  312. 

2.  Precedents.  —  See  also  forms  in  3.  Connecticut.  —  Laws  (1895),  c.  256, 
Matter  of  Williams,  24  N.  Y.  App.  Div.  ij  6.  See  also  statutes  cited  supra,  note 
247;  Lower  Augusta  Tp.  v.  Northum-  2,  p.  77. 
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fourteenth  day  oi  June,  a.  d.  iZ99,  upon  the  foregoing  complaint,  alleg- 
ing that  James  Doe  is  an  insane  person,  and  a  fit  subject  to  be  con- 
fined in  an  asylum.  I  duly  examined  said  James  Doe,  with  a  view  to 
determine  the  truth  of  the  allegations  contained  in  said  complaint. 
The  oral  testimony  of  the  relatives  and  friends  of  said  James  Doe 
was  duly  heard,  and  a  certificate  of  two  physicians,  duly  qualified  in 
law  to  act  in  said  case,  filed  with  me,  wherein  each  declares  that  he 
had  examined  said  James  Doe  within  ten  days  of  the  time  of  signing 
the  same,  and  that  in  his  opinion  said  person  is  insane,  and  a  proper 
subject  for  treatment  in  an  asylum;  a  copy  of  which  certificate  is 
hereunto  annexed;  and  I  find  that  the  ^2^\di  Javies  Doe  is  insane,  as 
alleged  in  said  complaint. 

It  is  therefore  ordered  \hdX  John  Doe  taJkt  James  Doe  and  deliver 
him  to  the  keeper  of  the  asylum,  which  said  keeper  is  hereby  author- 
ized to  receive  and  detain  said  Ja?nes  Doe  until  he  may  be  legally 
discharged. 

Dated  at  Winchester^  th.\s fourteenth  day  oi  June,  i899. 

John  Marshall,  Judge. 

Form  No.  1 1 2  i  6 . 

(Precedent  in  Eastport  v.  East  Machias,  35  Me.  402.)' 

Upon  the  foregoing  complaint,  the  undersigned,  selectmen  of 
Eastport,  having  inquired  into  the  condition  of  the  above  named 
Elizabeth  Howard,  who  is  now  in  this  town,  and  after  hearing  the 
testimony  necessary  to  understand  the  case,  are  of  opinion  that  she  is 
insane,  and  that  her  comfort  and  safety  will  be  promoted  by  a  resi- 
dence at  the  insane  hospital  at  Augusta.     We  therefore   order  that 

1.  See  Me.  Rev.  Stat.  (1883),  c.  143,  Richmond  H.  Gould  is,    and    for   some 

§  13;  also  statutes  cited  supra,  note  2,  months  past  has  been   an  insane  and 

p.  77.  dangerous  person;  and  that  due  appli- 

Frecedent,  —  A    commitment    under  cation  in  writing  had   been  previously 

Me.  Rev.  Stat.  (1883),  c.  143,  §  16,  is  set  made  by  the  said  Nancy  to  the  selectmen 

out  in  Treasurer  v.   Belgrade,  35  Me.  oi  Belgrade  aforesaid,  requesting  them 

497,    as    follows,    to    wit:     '''Richmond  to  examine  into  the  matter  of  said  ^zV^- 

//.  Gould,  oi  Belgrade,  upon  complaint  mondH.  G^£'«/i/j' insanity,  and  that  they 

of  Nancy  Gould,  his  wife,  and  Elihu  have  unreasonably  neglected  so  to  do. 

Gould,  his  father,  made  to  us  'that  said  It  is  therefore   considered  by  us  the 

Richmond  H.  Gould  is  an  insane  person  said  justices,  that  the  said  Richmond H. 

and  dangerous,  and  that  his   comfort  Gould  is  an  insane  and  dangerous  per- 

and   that   of   others    requires   that   he  son.    And  we  do  further  adjudge  that  in 

should  be  sent  to  the  insane  hospital;  our  opinion  the  said  i?iV^OT<7«a' would  be 

and  that  application  was  made  several  rendered  more  comfortable  and  safe  to 

months  since  by  the  said  Nancy,  to  the  himself  and  others,  by  a  residence  in  the 

selectmen    of  Belgrade,    aforesaid,    re-  insane  hospital.     And  that  an  order  be 

questing    them    to   examine    into   the  issued    under  our  hands,  to  send  said 

matter  of  sa.\d  Richmond's  insanity,  but  insane  person  to  the  insane  hospital,  as 

that  they  have  unreasonably  neglected  provided  in  the  statute   relative  to  the 

so  to  do,'  was  brought  before  us,  and  same. 

examination  was  had  into  the  subject  Given  under  our  hands  the  day  and 

matter  of  said  complaint;  and  it  satis-  year  aforesaid, 

factorily  appearing  to  us,  the  said  jus-  R     '     A    C  Full      )  Justices  of  the 

tir*»c       nnnn      nrr»r»f      from       \\\e>      c#»\r**fan  J    '    __'       '_.  '    V         P*»arA     q  n  H 


tices,    upon    proof    from    the    several  n    p   chandler  1       P^^ce  and 

witnesses,  and  from  such  testimony  as  '     '  '         )      Quorum." 

was   by  us  deemed   proper,   that   said 
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she  be  forthwith  removed  to  Augusta  and  delivered  to  the  care  of  the 
superintendent  of  the  insane  hospital,  to  be  detained  until  she  shall 
become  of  sound  mind  or  be  otherwise  legally  discharged. 
Given  under  our  hands  [this  sixth  day  oi  June,  a.  d.  i2,53. 

Saj7iuel  Short. 


William  West.     \  Selectmen.]  ^ 
Charles  Dickens. 

Form  No.  i  i  2  i  7 .' 

(^Title  of  court  and  cause  as  in  Forjn  No.  11185.') 

On  reading  and  filing  the  certificate  of  the  jury  in  said  matter, 
finding  and  certifying  that,  pursuant  to  the  order  of  this  court  in 
said  matter,  dated  the  sixth  day  oi  July,  a.  d.  i8P5,  they  examined 
the  said  James  Doe  concerning  the  charge  of  insanity,  and  to  ascer- 
tain the  fact  of  sanity  or  insanity,  and  that  they  find  the  sz\6.  James 
Doe  to  be  insane,  and  that  he  needs  care  and  treatment  in  an  hospital 
for  the  insane,  and  that  it  is  dangerous  for  him  to  be  at  large,  and 
directing  that  he  be  committed  to  an  insane  hospital;  and  after  a 
full  hearing  and  examination  of  further  proofs  in  said  matter,  and 
upon  inspection  of  all  the  files  and  records  in  said  matter,  it  appear- 
ing to  the  court  that  the  sa.\d  James  Doe  is  an  insane  person  in  said 
Ramsey  county  who  needs  care  and  treatment,  and  should  be  com- 
mitted to  the  Rochester  State  Hospital/or  the  Insane  at  Rochester  in 
said  state. 

It  is  hereby  ordered  and  adjudged,  that  duplicate  warrants  be 
issued  and  delivered  to  John  Lynch  of  said  county,  and  that  he  be, 
and  hereby  is,  ordered  and  commanded  to  convey  the  said  James  Doe 
to  the  Rochester  State  Hospital  for  the  Itisane  at  Rochester  in  said  state, 
and  John  Doe  is  hereby  appointed  to  accompany  said  patient  to  said 
hospital. 

It  is  hereby  further  ordered  and  adjudged,  that  the  fees  and  costs 
and  disbursements  of  this  proceeding  be  awarded  against  said  county 
of  Ramsey,  state  of  Minnesota. 

By  the  court: 

John  Marshall, 
Judge  of  Probate,  Ramsey  County,  Minnesota. 

Form  No.  1 1  2  i  8  .* 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Lewis  and  Clarke. 

In  the  matter  of  the  ) 

Examination  into  the  Sanity  of  v  Order  of  Confinement  by  the  Court. 
John  Doe.  ) 

The  matter  of  the  sanity  of  John  Doe  came  on  regularly  for  hear- 

1.  The  matter  enclosed  by  []  will  not  the  Board  of  Commissioners  for  the  In- 
be  found  in  the  reported  case.  sane  of  Montana.     The  form  is  drawn 

2.  Minnesota.  —  Stat.  (1894),  §  4684.  under  Montana.  Pol.  Code  (1895),  § 
.See  also  statute  cited  supra,  note  2,  2307  as  amended  Laws  (1897),  p.  162. 
p.  77.  See,  generally,  the  statutes  cited  supra, 

3.  This   form   has  been  adopted  by  note  2,  p.  77. 
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ing  on  the  first  day  of  November,  i896,  whereupon  subpoenas  for 
Samuel  Short,  John  Knox  and  Jane  Doe,  witnesses  best  acquainted 
with  such  insane  person,  were  issued  to  appear  and  testify  before  the 
judge  at  such  examination,  and  likewise  subpoenas  were  issued  for 
Alexander  Hamilto7i  and  William  West,  graduates  of  medicine,  to 
appear  and  attend  at  such  examination. 

Whereupon,  the  witnesses  so  subpoenaed  appeared,  and  being  duly 
sworn  answered  all  questions  pertinent  to  the  matter  under  investi- 
gation. The  physicians,  after  hearing  the  testimony  and  making  a 
personal  examination  of  the  said  John  Doe,  in  the  presence  of  the 
court,  then  and  there  made  a  certificate  under  their  hand  in  con- 
formity with  the  provisions  of  section  2305  of  the  Political  Code. 

The  examination  being  closed,  the  matter  was  submitted  to  the 
judge  for  consideration  and  decision,  and,  after  due  deliberation 
thereon,  the  judge  finds: 

That  the  said  John  Doe  is  (or  is  not')  an  indigent  person,  and  that 
his  care  and  maintenance  in  the  insane  asylum  must  be  paid  or  guar- 
anteed by  Richard  Doe,  the  father  of  such  insane  person. 

The  judge  being  of  the  belief  that  said  John  Doe  is  so  far  disor- 
dered in  his  mind  as  to  endanger  his  health,  person  or  property,  or 
the  personal  safety  of  citizens  and  residents  of  the  county,  further 
finds:  That  John  Doe  should  be  confined  in  the  insane  asylum  in 
accordance  with  the  provisions  of  section  2307  of  the  Political  Code. 

Wherefore,  by  reason  of  the  law,  and  the  examination  aforesaid,  it 
is  ordered,  adjudged  and  decreed,  that  John  Doe,  an  insane  person, 
be  confined  in  the  insane  asylum  at  Warm  Springs,  Montana,  until 
discharged  by  due  process  of  law. 

Dated  at  Helena  this  secojtd  dd^y  of  November,  iS96. 

John  Marshall,  Judge. 

Form  No.  1 12  i  9.' 

Before  the  l^on.  John  Marshall,  justice  (ox  Judge')  of  the  Supreme 
Court,  county  (city  or  town)  of  New  York,  on  the  tenth  day  of  Novem- 
ber, i897. 

In  the  matter  of 
an  Application  for  the  Commitment  of 
John  Doe,  \ 

an  alleged  insane  person.  J 

Upon  the  petition  of  Richard  Roe,  dated  \)c\.t  first  day  of  Novetnber, 
iS97,  and  a  certificate  of  lunacy  made  by  two  duly  qualified  medical 
examiners  in  lunacy,  which  certificate  is  dated  on  the  first  day  of 
November,  i897,  and  which  is  annexed  hereto,  and  upon  such  other 
facts  and  information  as  were  produced  before  me  (or  a  referee 
appointed  by  me)  at  a  hearing  duly  had,  and  being  satisfied  that  the 
above  alleged  insane  person  is  insane  and  a  proper  subject  for  cus- 
tody and  treatment  in  an  institution  for  the  insane  within  the  mean- 
ing of  the  statute,  it  is  therefore  hereby 

1.  This  is  the  form  prescribed  by  the     (i8q6),  p.  1552,  §  62;  also  statutes  cited 
New  York    State   Commission    in    Lu-     supra,  note  2,  p.  77. 
nacy.      See    Birds.    Rev.    Stat.    N.    Y. 
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Ordered,  that  the  said  John  Doe  be  and  hereby  is  adjudged  insane 
and  that  he  be  committed  to  (insert  correctly  official  title  of  institution)^ 
an  institution  for  the  custody  and  treatment  of  the  insane. 

John  Marshall., 

Justice  (or  Judge')  of  the  Supreme  Court 

of  the  State  of  New  York. 

(2)  Indigent. 
Form  No.  1 1 2  2  o .' 

At  a  Court  of  Probate  holden  at  Winchester  within  and  for  the  Dis- 
trict of  Winchester.^  on  the  twenty-fifth  day  oi  June,  k.  d.  i8PP. 

Present,  John  Marshall.,  Judge. 

Upon  the  hearing  of  the  petition  of  Samuel  Short,  a  selectman  of 
the  town  of  Winchester,  setting  forth  and  showing  that  one  James  Doe.^ 
of  the  town  of  Winchester  within  said  district,  is  an  insane  person, 
and  is  now  a  pauper  (or  an  indigent  person  not  a  pauper),  and  praying 
that  said  James  f)oe  may  be  taken  to  the  Connecticut  Hospital  for  th^ 
Insane  at  Middletown,  pursuant  to  the  statute  in  such  case  made  and 
provided,  as  per  said  petition  on  file,  dated  the  sixth  day  oi  June, 
1 8P9,  appears,  this  court  having  investigated  said  case,  and  heard  the 
reports  of  the  physicians  and  selectman  duly  appointed  to  examine 
said  case,  finds  the  allegations  of  said  petition  to  be  true. 

It  is  therefore  ordered  that  the  said  James  Doe  be  taken  by  the 
said  Samuel  Short,  without  delay,  to  the  Connecticut  Hospital  for  the 
Insane  at  Middletown. 

Attest:     John  Marshall,  Judge. 

b.  Of  Inebriate. 
Form  No.  i  i  2  2  i .' 

In  Chancery  of  New  Jersey. 

^   T  }.     ri  \  Order  authorizing  Guardian  to  place  Drunkard 

L  ■/■.     I J     \     J  \  in  State  Hospital. 

an  habitual  drunkard.  )  ^ 

Upon  reading  and  filing  the  duly  verified  petition  of  Richard  Roe, 

the  guardian  heretofore  appointed  by  the  Orphans  Court  of  the  county 

of  Passaic  for  John  Doe,  found  to  be  an  habitual  drunkard,  under  a 

1.  Connecticut.  —  Gen.  Stat.  (l888),  §  ment  to  a  state  hospital,  the  guardian 
487  as  amended  Laws  (1895),  c.  180.  shall  be  required  to  give  security  in 
See  also  statutes  cited  supra,  note  2,  such  amount  and  form  as  the  chancel- 
p.  77.  lor  shall  direct,  for  the  payment  of  the 

2.  By  N.  J.  Gen.  Stat.  (1895),  p.  1708,  expense  of  keeping  such  drunkard  in 
§  58,  after  a  person  has  been  declared  the  hospital.  The  above  is  a  form 
an  habitual  drunkard  by  proceedings  authorizing  commitment  of  an  habitual 
under  a  commission  in  the  nature  of  a  drunkard  to  a  state  hospital.  This 
writ  de  lunatico  inquirendo  out  of  the  order  will  be  made  on  motion  of  coun- 
court  of  chancery,  it  is  made  lawful  for  sel  in  the  court  of  chancery  in  the  mat- 
the  chancellor  to  authorize  the  guardian  ter  wherein  the  party  was  found  an 
of  any  such  drunkard  to  place  him  in  habitual  drunkard.  This  form  has 
a  state  hospital  for  the  insane  (or  other  been  approved  by  the  Boards  of  Man- 
proper  retreat),  and  in  case  of  commit-  agers  of  the  New  Jersey  State  Hospitals. 
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commission  in  the  nature  of  awritde  lunatico  inquirendo,  heretofore 
issued  out  of  and  returned  to  this  court,  with  finding  of  habitual 
drunkenness  of  the  said  John  Doe;  and  it  appearing  satisfactorily  to 
the  chancellor  that  it  will  be  most  advantageous  for  the  said  John 
Doe  to  be  confined  in  a  state  hospital  for  the  insane,  with  a  view  to 
his  reformation: 

It  is  therefore,  on  this  sixth  day  oi  November,  eighteen  hundred  and 
ninety-eight,  on  motion  of  Daniel  Webster,  of  counsel  for  the  said 
guardian  and  petitioner,  ordered,  that  the  said  Richard  Roe,  guardian 
of  the  sdad  John  Doe,  be  and  he  is  hereby  authorized  and  empowered 
to  place  the  said  John  Doe  for  safe  keeping  in  the  Ne7v  Jersey  State 
Hospital  at  Morris  Plains,  with  a  view  to  his  reformation. 

And  it  is  further  ordered  that  the  said  Richard  Roe,  guardian, 
before  placing  the  said  John  Doe  in  said  state  hospital  shall  enter 
into  a  bond  to  the  treasurer  of  said  hospital  in  the  sum  oi  five  hundred 
dollars,  with  one  or  more  surety  or  sureties,  to  be  approved  by 
Jeremiah  Mason,  one  of  the  special  masters  of  this  court,  conditioned 
to  pay  to  the  said  treasurer,  or  his  successors  in  office,  the  sum  of  ten 
'dollars  per  week  for  the  board  of  said  habitual  drunkard,  so  long  as 
he  shall  continue  as  a  patient  or  boarder  in  said  hospital,  with  such 
extra  charges  as  may  be  occasioned  by  his  requiring  more  than  ordi- 
nary care  and  attention,  and  to  provide  for  him  suitable  clothing, 
and  pay  for  all  such  necessary  articles  of  clothing  as  shall  be  pro- 
cured for  him  by  the  warden  of  said  hospital,  and  to  remove  him  from 
said  hospital  when  thereunto  required  by  law,  or  the  order  of  the 
chancellor,  and  to  answer  all  costs  and  charges  that  may  be  incurred 
by  him,  or  in  his  behalf,  under  the  reasonable  rules  and  regulations 
of  said  hospital,  and  for  any  damages  he  may  do  to  the  property  of 
said  hospital. 

And  it  is  further  ordered  that  said  guardian  may,  from  time  to 
time,  apply  to  this  court  to  alter  or  modify  this  order,  and  for  such 
other  order  and  directions  in  the  premises  as  the  nature  and  circum- 
stances of  the  case  may  require. 

John  Marshall,  C. 

21.  Warrant  of  Commitment. 

a.  Of  Insane  Person. 

(1)  In  General, 

Form  No.  i  1222.' 
State  of  Arkansas,     ) 
County  of  Franklin,  f 

The  State  of  Arkansas  to  the  Sheriff  of  Franklin  County,  Greeting:  * 

Whereas,  yd!W(fj- Z>(?^  was,  on  the  sixth  day   oi  June,  iS99,   by  the 

county  and  probate  judge  oi  Franklin  county,  adjudged  to  be  insane; 

1.  Arkansas.  —  Sand.  &  H.  Dig.  (1894),  §  3995.  See  also  statutes  cited  supra, 
note  2,  p.  77.  , 
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and  whereas,  the  superintendent  of  the  State  Insane  Asylum  has 
signified  his  readiness  to  receive  said  James  Doe  as  an  inmate  of  said 
asylum;  Now,  therefore,  you  are  hereby  commanded  to  take  the  said 
James  Doe  into  custody,  and  to  deHver  him  without  delay,  to  the 
superintendent  of  the  State  Insane  Aeylu77i  at  little  Rock,  Arkansas. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  official  seal 
this  fourteenth  day  of  June,  i899. 

(seal)  JoAn  Marshall, 

County  and  Probate  Judge. 

Form  No.  1 1  223.' 

State  of  Colorado,       ) 

V  ss 
County  of  Arapahoe,  j 

In  County  Court,  June  Term,  a.  d.  i899. 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  Arapahoe  County, 

and  to  the  Superintendent  of  the  Insane  Asylum  of  the  State  of 

Colorado,  Greeting: 

Whereas,  at  the  Jutie  term  of  the  County  Court  of  said  county  and 
state,  on  the  tenth  day  oi  June,  a.  d.  \899,  it  being  one  of  the  regular 
days  of  said  court  of  said  term,  upon  the  compWmt'^  oi  John  Doe 
filed  in  our  said  County  Court,  alleging  that  one  James  Doe  is  a  person  so 
distracted  and  disordered  in  his  mind  as  to  endanger  his  own  person 
and  the  persons  and  property  of  others  if  allowed  to  go  at  large, 
which  complaint  was  duly  verified  by  the  sdJxd  John  Doe,  the  said 
James  Doe  was,  by  the  verdict  ^  of  the  jury  regularly  impaneled  and 
sworn,  and  by  the  judgment  and  consideration  of  our  said  County 
Court,  adjudged  and  decreed  to  be  a  person  so  distracted  and  dis- 
ordered in  his  mind  as  to  endanger  his  own  person  or  the  persons 
and  property  of  others  if  allowed  to  go  at  large. 

It  is  ordered  that  the  ?,z\<\  James  Doe  be  by  the  sheriff  removed 
hence  to  the  common  jail  of  Arapahoe  county,  and  thence  conveyed 
by  the  said  sheriff,  with  all  convenient  speed,  to  the  Insane  Asylum 
of  the  State  of  Colorado,  at  Pueblo,  in  said  state,  there  to  be  deliv- 
ered to  the  superintendent  or  keeper  thereof,  to  be  by  him  kept 
and  confined  therein  as  the  law  directs  until  discharged  upon 
inquest  had  according  to  law.  We  therefore  command  you,  the 
sheriff  of  said  county  oi  Arapahoe,  that  you  take  the  ^2\Cl  James  Doe 
and  him  safely  convey  to  the  common  jail  of  Arapahoe  county,  and 
there  him  safely  keep  and  detain  and  remove  and  convey  him  from 
there,  with  all  convenient  speed,  to  the  Insane  Asylum  of  the  State  of 
Colorado,  and  then  him  safely  deliver  to  the  superintendent  of  the 
said  insane  asylum,  together  with  this  warrant. 

And  do  you,  the  said  superintendent,  receive  the  said  Jaines  Doe 
and  him  confine  in  the  said  insane  asylum,  and  him  safely  keep  and 
care  for  according  to  the  judgment  of  our  said  County  Court  as  afore- 
said, and  as  the  law  directs. 

1.  Colorado. — Mills'  Anno.  Stat.  (1891),         2.  Complaint.  —  For  form  of  complaint 
§  2962.     See  also  statutes  cited  supra,     see  supra.  Form  No.  11097. 
note  2,  p.  77.  3.  Verdict.  —  For  form  of  verdict  see 

supra.  Form  No.  I1130. 
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Witness,  the  Hon.  John  Marshall^  my  hand  and  seal  this  tenth  day 
oi  June.,  a.  d.  \W9. 

(seal)  John  Marshall, 

Judge  Arapahoe  County  Court. 


^'  I  ss. 


Form  No.  i  1224. 

State  of  Illinois, 
Cook  County. 

The  People  of  the  State  of  Illinois  to  the  Sheriff  of  the  County  of 
Cook,  Greeting: 2 

You  are  hereby  commanded  forthwith  to  apprehend  John  Doe,  who 
has  been  declared  to  be  insane,  and  to  deliver  him  to  the  superintend- 
ent of  the  Illinois  State  Hospital  for  the  Insane  at  Springfield,  Illinois, 
and  you  are  hereby  authorized  to  take  to  your  aid  two  assistants  if 
deemed  necessary,  and  of  this  warrant  make  due  return  to  this  office 
after  its  execution,  with  the  receipt  of  the  superintendent  indorsed 
on  back  hereof. 

Witness  my  hand  and  the  seal  of  the  County  Court  of  Cook  County, 
at  Chicago,  Xh\?,  fifteenth  day  oi  November,  a.  d.  j2t93. 

(seal)  John  Lamb,  County  Clerk. 

Form  No.  z  1 2  2  5 . 

(Horner's  Stat.  Ind.  (1896),  §  2855.)' 

State  of  Indiana,  ) 

V  ss 
County  of  Fulton.  ) 

To  John  Knight,  Greeting: 

Whereas,  the  proceedings  necessary  to  entitle  John  Doe,  of  said 
county,  to  be  admitted  to  the  Indiana  Hospital  for  the  Insane,  as  a 
patient,  have  been  had  according  to  law;  You  are  hereby  com- 
manded to  forthwith  arrest  said  person,  and  convey  him  to  said 
hospital.  You  are  further  authorized  to  take  to  your  aid  two 
assistants. 

After  executing  this  warrant,  you  shall  make  due  return  to  this 
office. 

Witness  my  hand  and  the  seal  of  the  Fulton  Circuit  Court,  this 
first  day  of  Novetnber,  A.  D.  iSOJ/.. 

(seal)  John  Lamb,  Clerk. 

Form  No.  1 1  2  2  6 . 

(Kan.  Gen.  Stat.  (1897),  c.  131,  §  27.)' 

In  the  matter  of  the  insa?iity  of  John  Doe. 

To  Richard  Roe,  guardian   oi  John   Doe:     You   are    hereby   com- 

1.  This  form  is  prescribed  by  the  suitable  person,  preferring  some  rela- 
State  Board  of  Commissioners  of  Pub-  tive  of  the  insane  person,  where  de- 
lie  Charities  of  Illinois.  It  is  drawn  sired.  Starr  &  C.  Anno.  Stat.  111. 
under  Starr  &  C.  Anno.  Stat.  111.  (1896),  (1896),  c.  85,  par.  18. 

c.  85,  par.  18.  3.  See,  generally,  the   statutes   cited 

2.  To  Whom  Addressed.  —  The  warrant     supra,  note  2,  p.  77. 
may  be   directed   to  the  sheriff  or  any 
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manded  without  unnecessary  delay  to  take  John  Doe,  adjudged  to  be 
insane,  and  deliver  him  into  the  custody  of  the  superintendent  of 
the  state  insane  asylum,  together  with  the  accompanying  warrant  ^ 
to  the  steward  directed,  and  return  within  thirty  days  this  precept, 
with  the  receipt  of  the  superintendent  indorsed  thereon. 

(seal)  Abraham  Kent,  Probate  Judge. 

PRIVATE    PATIENT. 

Form  No.  1 1  2  2  7 . 

(Mich.  Pub.  Acts  (1897),  p.  136.)* 

State  oi  Michigan,    \ 
County  oi  Lena7£iee.  ) 

At  a  session  of  the  J>robate  court  of  the  county  of  Z<?«az£/<f^,  holden 
at  the  probate  office  in  the  city  of  Adrian,  on  the  first  day  of  Novem- 
ber, in  the  year  one  thousand  eight  hundred  and  nifiety. 

Present,  Abraham  Kent,  judge  of  probate. 

In  the  matter  of  John  Doe,  an  alleged  insane  person. 
To  the  Medical  Superintendent  of  t\ie  Northern  Michigan  Asylum: 

Having  received  the  certificates  of  Alexander  Ifafniltoji  and  William 
West,  duly  qualified  medical  examiners  in  insanity,  appointed  by  this 
court,  by  yfhom.  Johii  Doe  oi  Adrian,  Sin  alleged  insane  person,  was 
personally  visited  and  examined,  and  after  notifying  the  said  John 
Doe  of  the  proceedings  to  be  taken  in  his  case,  and  having  taken  the 
testimony  of  John  Knox,  Jane  Doe  and  Nathan  Hale,  credible  wit- 
nesses, and  having  fully  investigated  the  facts  in  the  case  with  (or 
without')  the  verdict  of  a  jury  as  to  the  question  of  insanity,  I,  the 
judge  of  probate  in  and  for  said  county,  do  find  that  the  said  John 
Doe  is  insane,  and  a  fit  person  for  care  and  treatment  in  the  Northern 
Michigan  Asylum. 

It  is  therefore  ordered  that  the  said  John  Doe  be  removed  to  the 
Northern  Michigan  Asylum,  there  to  be  supported  as  a  private  patient. 

Abraham  Ke?it,  Judge  of  Probate. 

INDIGENT    PATIENT. 

Form  No.  1 1  2  2  8 . 

(Mich.  Pub.  Acts  (1897),  p.  51.)' 
State  of  Michigan,  \ 
County  of  Wayne.  \ 

Probate  Court  of  said  County. 

1.  The  warrant  referred  to  is  as  fol-  or  person  to  bear  the  expense),  one  John 

lows,  to  wit:  Doe,  adjudged  to  be  insane,  being  the 

"  In  the  matter  of  the  insanity  of  fohn  person  herewith  delivered  to  the  super- 

Doe  of  Alma  post  office,  Wabaunsee  county ,  intendent  hy  fohn   Styles,  guardian  (or 

State  of  Kansas.  sheriff). 

To  the  steward  of   the  state  insane  (seal)              fohn  Marshall, 

asylum:      You  are  hereby  commanded  Probate  Judge." 

to  receive  and  maintain,  at  the  expense  2.  See,  generally,  the  list  of  statutes 

of  {.giving  name  of  county  or  guardian  cited  supra,  note  2,  p.  77. 
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At  a  session  of  the  said  probate  court  holden  at  the  probate  office 
in  the  city  of  Detroit^  on  \.\i&  first  day  oi November,  a.  d.  i%98. 

Present  John  Marshall,  judge  of  probate. 

In  the  matter  of  John  Doe,  an  itidigent  insane  person  {ox  pauper). 

This  day  having  been  assigned  for  hearing  the  petition  now  on  file 
in^  the  court  alleging  that  John  Doe,  a  resident  of  Detroit  in  said 
county,  is  insane,  and  praying  that  the  said  John  Doe  may  be  ad- 
mitted to  the  Eastern  Michigan  Asylum  for  the  Insane  at  Detroit, 
there  to  be  supported  at  the  expense  of  the  county  of  Wayne,  and 
having  notified  the  said  insane  person  and  the  other  persons  and 
officials  required  by  law  to  be  notified  of  the  time  and  place  of  hear- 
ing said  petition,  and  having  filed  the  certificates  taken  under  oath  of 
Alexander  Hatnilton  and  William  West,  two  legally  qualified  physi- 
cians, and  having  taken  the  testimony  of  other  credible  wit  lesses, 
and  having  inquired  into  his  settlement,  and  having  fully  investi- 
gated the  facts  in  the  case  with  (or  without)  the  verdict  of  a  jury  as 
to  the  question  of  insanity,  I,  the  judge  of  probate  in  and  for  said 
county,  do  find  that  the  said  John  Doe,  is  in  indigent  circumstances 
(or  a  pauper),  and  certify  that  satisfactory  proof  has  been  adduced 
showing  the  sdad  John  Doe  to  be  insane,  and  that  he  has  acquired  a 
legal  settlement  in  said  county  (or  that  he  has  not  acquired  a  legal  set- 


Frecedent.  —  In   Palmer  v.    Buck,   83 
Mich.   528,  the  following   order  is  set 
out,  to  wit: 
"  State  oi Michigan,      ) 

County  of  Lenawee.  ^ 

At  a  session  of  the  probate  court  for 
the  county  of  Lenawee,  holden  at  the 
probate  office  in  the  city  of  Adriati.  on 
the  iqth  day  of  September,  in  the  year 
one  thousand  eight  hundred  and  eighty- 
nine. 

Present,  R.  B.  Robbins,  judge  of  pro- 
bate. 

Ln  the  matter  of  Mary  Vetter,  an  Ln- 
digent  Insane  Person. 

This  day  having  been  assigned  for 
hearing  the  petition,  now  on  file  in  this 
court,  of  Margaret  Scott,  superintend- 
ent of  the  State  Industrial  Home  for 
Girls,  alleging  that  Mary  Vetter,  a 
resident  of  the  Industrial  Home  for 
Girls,  in  said  county,  is  insane,  and 
praying  that  said  Alary  Vetter  may  be 
admitted  to  the  Michigan  Asylum  for 
the  Insane  at  Kalamazoo,  there  to  be 
supported  at  the  expense  of  the  county 
in  which  it  is  shown  she  is  a  resident; 
and  having  duly  notified  the  said  Mary 
Vetter  (there  being  no  known  relative 
of  the  said  Mary  Vetter  in  said  county), 
also  D.  B.  Morgan,  prosecuting  at- 
torney for  said  county,  and  Wm.  H. 
Knight,  supervisor  of  the  town  of 
Adrian,  in  which  said  Industrial  Home 
for  Girls  is  situate,  and   in  which  said 


insane  person  at  present  resides,  or 
the  time  and  place  of  hearing  said  peti- 
tion, and  having  filed  the  certificates, 
taken  under  oath,  of  Drs.  Abram 
Stephenson  and  Wm.  E.  fewett,  two- 
legally  qualified  physicians,  and  having 
taken  the  testimony  of  Wm.  E.  fewett 
and  Margaret  Scott,  credible  witnesses, 
and  having  inquired  into  her  settle- 
ment, and  having  fully  investigated 
the  facts  in  the  case,  without  the  ver- 
dict of  a  jury  as  to  the  question  of 
insanity  and  indigence,  I,  the  judge 
of  probate  in  and  for  said  county,  do 
find  that  said  Mary  Vetter  is  in  indigent 
circumstances,  and  certify  that  satis- 
factory proof  has  been  adduced  show- 
ing the  s&iA  Mary  Vetter  io  be  insane; 
that  she  has  not  acquired  a  legal  settle- 
ment in  said  county  oi  Lenawee,  but  is 
a  resident  of  the  county  of  Kalamazoo; 
and  that  her  estate  is  insufficient  to 
support  her  under  the  visitation  of  in- 
sanity. 

It  is  ordered  that  the  said  Mary  Vet- 
ter be  admitted  to  the  Michigan  Asylum 
for  the  Insane,  under  and  according  to 
the  provisions  of  section  23  of  Act  135, 
Laws  of  18S5,  there  to  be  supported  at 
the  expense  of  the  county  oi  Kalamazoo, 
until  restored  to  soundness  of  mind,  if 
effected  within  tivo  years,  and  until 
otherwise  ordered. 

Richard  B.  Robbins, 

Judge  of  Probate." 
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tlement  in  said  county^  but  has  a  legal  residence  in  the  county  of  Wayne  in 
said  state,  or  that  his  legal  residence  is  unknoivn),  and  that  his  estate  is 
insufficient  to  support  him  and  his  family  under  the  visitation  of 
insanity. 

It  is,  therefore,  ordered  that  the  saidy^^/zwZ^^^be  admitted  into 
said  asylum,  and  there  supported  at  the  expense  of  the  county  of 
Wayne  until  restored  to  soundness  of  mind,  if  effected  within  two 
years,  and  until  otherwise  ordered,  and  that  said  proceedings  be 
reported  to  the  board  of  supervisors  of  said  county  at  their  next 
annual  meeting. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  %z\^  probate  cowxt  a.t  Detroit,  this  frst  day  oi  November,  a.  d. 
i898. 

(seal)  yohn  Marshall,  Frohate  Judge. 

I  hereby  appoint  and  direct  J'ohn  Styles  to  take  said  fohn  Doe  to 
the  Eastern  Michigan  Asylum  for  the  Insane,  with  full  power  and 
authority  for  that  purpose. 

John  Marshall,  Judge  of  Probate. 

Form  No.  i  1229. 

(Minn.  Stat.  (1894),  §  4684.)» 

State  of  Minnesota, 
County  of  Mower. 
In  Probate  Court. 

In  the  matter  of  the  insanity  of  John  Doe. 
To  the  Superintendent  of  the  St.  Peter  State  Hospital. 

John  Doe  having  been,  upon  examination,  found  to  be  insane,  you 
are  therefore  required  to  receive  him  into  the  hospital  and  keep  him 
there  until  legally  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  th^  probate  court  of  said  county,  this  first  day  oi  November ^ 
A.  D.  1 89^. 

(seal)  Abraham  Kent, 

Judge  of  Probate,  Mower  County,  Minnesota. 

Form  No.  1 1 2  3  o .' 

The  State  of  Mississippi, 
To  the  Sheriff  of  Tate  County,  in  said  State: 

Whereas,  yaw^.f  Z><?^  was,  on  the  sixth  day  oi  June,  a,  d.  i8S9,  duly 
adjudged  a  lunatic  or  insane  by  a  jury  of  six  freeholders,  competent 
jurors  of  the  body  of  said  county.  You  are,  therefore,  hereby  com- 
manded to  arrest  the  said  James  Doe  forthwith,  and  place  him  in  one 
of  the  asylums  of  the  state  oi  Mississippi  for  the  care  and  treatment 
of  lunatics  and  insane  persons,  if  there  be  a  vacancy;  and,  if  not,  to 
confine  him  in  the  jail  of  said  county  until  there  be  room  in  one  of 
said  asylums. 

1.  See,  generally,  the  list  of  statutes  2.  Mississippi.  —  Anno.  Code  (1892), 
cited  supra,,  note  2,  p.  77.  ^  2836.     See   also  statutes  cited  supra, 

note  2,  p.  77. 
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Given  under  my  hand  and  official  seal,  and  issued  this  the  sixteenth 
day  dX  June,  a.  d.  \W9. 

(seal)  John  Hancock, 

Chancery  Clerk,  Tate  County,  Mississippi. 

Form  No.  1 1  2  3  i . 

(Mo.  Rev.  Stat.  (1889),  §  496.)' 


ss. 


State  ol  Missouri,  \ 
County  of  Gentry.  [ 
The  State  of  Missouri  to  John  Stark: 

Whereas,  all  the  proceedings  necessary  to  entitle  John  Doe  to  be 
admitted  into  the  state  lunatic  asylum,  as  a  county  patient,  have  been 
had  according  to  law,  you  are  hereby  commanded  forthwith  to  arrest 
said  person  and  convey  him  to  said  asylum;  and  you  are  authorized 
to  take  to  your  aid  two  assistants,  if  deemed  necessary  by  you. 
After  executing  this  warrant,  you  shall  make  due  return  thereof  to 
this  office. 

Witness  my  hand  and  seal  of  office,  this  first  day  oi  November,  a.  d. 
i%90. 

(seal)  John  Lamb,  Clerk. 

Form  No.  1 1  2  3  2  .* 


^'  [  ss. 


Board  of  Commissioners  of  Insanity  of  Colfax  County,  Nebraska, 
at  the  office  of  the  Clerk  of  the  District  Court. 
The  State  of  Nebraska^ 
County  of  Colfax. 

To  the  Superintendent  of  the  Nebraska  Hospital  for  the  Insane  at 
Lincoln,  Nebraska: 

Investigation  in  due  form  of  law  having  been  had  before  the  Com- 
missioners of  Insanity  in  and  for  this  county,  the  said  commissioners 
fin^  James  Doe  to  be  insane,  and  a  fit  subject  for  custody  and  treat- 
ment in  the  hospital.  You  are  therefore  hereby  authorized  to  receive 
and  keep  James  Doe  as  a  patient  therein. 

The  legal  settlement  of  the  S2d6.  James  Doe  is  found  to  be  in  Colfax 
county,  Nebraska. 

This  warrant,  with  the  custody  of  the  said  James  Doe,  is  delivered 
to  John  Lynch  for  execution. 

By  order  of  the  said  commissioners. 

Given  under  my  hand  and  seal  of  said  office,  this  sixth  day  of  June, 
A.  D.  iW9. 

(seal)  John  Hancock,  Clerk. 

Form  No.  1 1  2  3  3 . 

(N.  Car.  Code  (1883),  §  2256.)' 

1.  See,  generally,  the  list  of  statutes  2.  Nebraska.  —  Comp.  Stat.  (1897),  § 
cited  supra,  note  2,  p.  77.  3342.     See   also   statutes   cited   supra, 

note  2,  p.  77. 
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State  of  North  Carolina, 

To  the  Sheriff  or  Constable  of  Wayne  County,  Greeting. 
Whereas,  it  has  been  made  to  satisfactorily  appear  to  us,  John 
Marshall  ^x\A  Daniel  Webster,  justices  of  the  peace  of  said  county, 
that  John  Doe,  a  citizen  of  the  state,  is  an  insane  person,  that  he  has 
a  legal  settlement  in  said  county,  and  is  a  fit  subject  for  an  insane 
asylum,  and  that  his  being  at  large  is  injurious  to  himself  and  disad- 
vantageous if  not  dangerous  to  the  community:  You  are  hereby 
commanded  to  take  the  said  JohtiDoe  and  convey  him  to  {naming  the 
proper  asylum)  and  there  deliver  him  to  the  superintendent  thereof 
for  safe  keeping. 

Given  under  our  hands  this  tenth  day  oi November,  iS8o. 

John  Marshall,  J.  P. 
Daniel  Webster,  J.  P. 

Form  No.  1 1 2  3  4 . 

(Bates'  Anno.  Stat.  Ohio  (1897),  g  705.)' 

The  State  of  Ohio,  Wayne  County,  ss. 
Office  of  the  probate  judge  of  said  county. 
To  Samuel  Short. 

All  the  proceedings  prescribed  by  law  to  entitle  John  Doe  to  be 
admitted  into  the  asylum  for  the  insane  having  been  had,  you  are 
commanded,  forthwith,  to  take  charge  of,  and  convey  said  John  Doe 
to  the  asylum  for  insane  at  Toledo;  and  you  are  authorized  to  take 
William  Wise  as  assistant;  after  executing  this  warrant  you  will 
make  due  return  thereof  to  this  office. 

Witness  my  hand  and  official  seal  tMxs,  fifth  day  oi  July,  a.  d.  \2)98. 

(seal)  John  Marshall,  Probate  Judge. 

Form  No.  1 1 2  3  5 . 

(Precedent  in  Hopkinton  v.  Waite,  6  R.  I.  377.)' 

The  State  of  Rhode  Island  and  Providence  Plantatiotis. 

Washington,  Sc.     To  the  sheriff,  his  deputy,  or  to  either  of  the  town 

(seal)     sergeants  or  constables  in  the  county  of  Washington,  and 

to  the  superintendent  or  keeper  of  the  Butler  Hospital  for  the 

Insane:   Greeting: 

Whereas,  it  appears  to  me,  the  subscriber,   one  of    the   justices 

assigned   to  keep  the  peace    in  said   county  of  Washington,  on    the 

complaint  of  Pardon  C.  Burdick  of  Hopkinton,  that  Andrew  J.  Nichols, 

alias  Andrew  J.  Briggs,  of  Hopkinton,  is  a  lunatic,   or  insane,   or  so 

furiously  mad  as  to  render  it  dangerous   to  the  safety  of  the  good 

people   of   said  county  for  him   to  go  at  large;  and  whereas  said 

Nichols,  alias  Briggs,  has  this  day  been  duly  apprehended  by  complaint 

and  warrant,  and  after  a  careful  examination  of  said  Nichols,  alias 

Briggs,  and  evidence  adduced,  it  is  the  judgment  of  said  court  that 

1.  See,  generally,  the  list  of  statutes         2.  This  warrant  is  now  issued  by  a 
cited  supra,  note  2,  p.  77.  district  court.      See   R.    I.  Gen.   Laws 

(1896),  c.  82,  §§  I,  2. 
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said  Nichols,  alias  Brtggs,  be  removed  to  the  Butler  Hospital  for  the 
Insane.  You  are,  therefore,  hereby  required,  in  the  name  of  said 
state,  to  take  Andrew  J.  Nichols,  alias  Briggs,  into  your  custody,  and 
him  convey  to  the  Butler  Hospital  for  the  Insane,  and  him  deliver  to 
the  superintendent  or  keeper  of  said  hospital;  and  you  the  said 
superintendent  or  keeper  are  alike  required  to  receive  the  said  Nichols, 
alias  Briggs,  into  said  hospital,  and  him  safely  keep  until  he  be  restored 
to  soundness  of  mind,  or  be  otherwise  delivered  therefrom  by  due 
course  of  law. 

Given  under  my  hand  and  seal,  at  Richmond,  this  10th  day  of 
December,  a.  d.  \2>56. 

Matthew  C.  Card,  Justice  of  the  Peace, 

Form  No.  1 1  2  3  6. 

(Tenn.  Code  (1896),  §  2618.)' 
State  of  Tennessee,  \ 
Carter  county.         j 
To  Samuel  Short: 

Whereas,  all  the  proceedings  necessary  to  entitle  John  Doe  to  be 
admitted  into  the  Central  Hospital  for  the  Insane  at  Nashville,  Ten- 
nessee, as  a  nonpaying  patient,  have  been  had  according  to  law,  you 
are  hereby  required  forthwith  to  take  said  person,  and  convey  him  to 
said  hospital,  and,  after  executing  this  warrant  make  due  return  of 
the  same  to  this  office. 

Witness  my  hand  and  seal  of  office,  at  office,  this  7f/"M  day  oi  June, 
iS96. 

(seal)  J^ohn  Lamb,  Clerk. 

Form  No.  1 1  2  3  7 . 

(Utah  Rev.  Stat.  (1898),  §  2179.)' 
State  of  Utah,      ) 
County  of  Kane.  \ 

\,  John  Marshall,  judge  of  theyfrj/ judicial  district,  state  of  Utah, 
upon  information  of  Richard  Roe,  caused  John  Doe  to  be  brought 
before  me  for  examination  on  a  charge  of  insanity,  and,  having  heard 
the  testimony  of  Robert  Rush  and  Lawrence  Lake,  witnesses  who 
have  been  acquainted  with  the  accused  during  the  alleged  insanity, 
and  Drs.  Charles  Coe  and  John  Styles,  practicing  physicians,  after 
hearing  the  testimony  of  witnesses  and  after  a  personal  examination 
of  the  accused,  having  made  the  certificate  by  law  required,  find  that 
the  said  John  Doe  is  insane,  and  is  a  fit  subject  for  custody  and  treat- 
ment in  the  asylum;  that  the  residence  oi  John  Doe  is  in  Kane  county, 
state  of  Utah,  and  he  is  indigent  and  is  unable  to  bear  the  actual 
charges  and  expenses  for  the  time  he  may  remain  in  the  asylum.  I 
therefore  order  the  saidy^^«  Doe,  a  male,  aged  thirty  years,  to  be 
confined  in  the  State  Insane  Asylum  at  Provo  City,  Utah  county,  and 
Samuel  Short  is  charged  with  the  execution  of  this  order. 

Witness  my  hand  \k)\s  fifth  day  oi  June,  i896. 

John  Marshall,  Judge. 

1.  See,  generally,  the  statutes  cited  supra,  note  2,  p.  77. 
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(2)  Commitment  on  Judge's  Certificate. 

{a)  Generally. 

Form  No.  1 1  2  3  8 . 
(Ala.  Civ.  Code  (1896),  §  2555.)' 

I,  John  Marshall,  judge  of  probate  of  the  county  of  Choctaw,  and 
the  State  of  Alabama,  do  hereby  certify  that  it  having  been  alleged 
to  me  that  John  Doe,  a  resident  of  said  county,  is  insane,  and  that 
his  (or  her)  own  and  the  public  welfare  demand  that  he  (or  she')  be 
sent  for  custody  and  treatment  to  the  Alabama  Bryce  Insane  Hospital^ 
pursuant  to  the  statutes  in  such  cases  made  and  provided,  I  have 
called  before  me  the  following  credible  witnesses  (^stating  their  names'), 
and  Dr.  Alexander  Hamilton,  a  reputable  physician  practicing  medicine 
in  this  state,  and  having  examined  them  under  oath,  and  fully  investi- 
gated the  facts  of  the  case,  with  the  said  John  Doe  present  (or  not 
present)  in  court,  and  having  considered  it  necessary  (or  unnecessary) 
to  call  a  jury,  I  do  hereby  certify  that  sufficient  proof  has  been 
adduced  before  me  (or  to  the  jury)  to  satisfactorily  show  the  said 
John  Doe  to  be  insane,  and  that  he  (or  she)  ought  to  be  committed 
to  the  Alaba?na  Bryce  Insane  Hospital  for  safe  keeping  and  treatment. 

I  further  certify  that  the  following  credible  witnesses  (^stating  their 
flames)  have  been  examined  as  to  the  financial  condition  2  of' the  said 
John  Doe,  and  that  satisfactory  proof  has  been  adduced  to  show  that 
he  (or  she)  has  (or  has  not)  sufficient  means  to  pay  his  (or  her) 
expenses  in  the  Alabama  Bryce  Insane  Hospital;  and  I  therefore  com- 
mit him  (or  her)  to  that  institution  as  a  paying  (or  indigent)  patient. 

Given  under  my  hand  at  Butler,  in  the  county  and  state  aforesaid, 
this  first  day  of  November,  in  the  year  i8P5. 

Abraham  Kent,  Judge  of  Probate. 

Form  No.  1 1239.' 

(^Commencing  as  in  Form  No.  11209,  and  continuing  down  to*)  and 
being  satisfied  with  the  form  and  sufficiency  of  said  request  and  cer- 
tificates, do  hereby  order  that  the  same  be  and  are  hereby  approved, 
all  of  which  I  do  hereby  certify,  to  the  end  that  the  said  John  Doe 
shall  be  confined  in  said  hospital  pursuant  to  the  statute  in  such 
case  made  and  provided,  until  he  be  restored  to  reason  or  removed 
or  discharged  according  to  law;  and  this  shall  be  a  sufficient  warrant 
and  authority  for  such  confinement  and  detention. 

Witness  {concluding  as  in  Form  N?.  11195). 

1.  Alabama.-^  Cw.  Code  (1896),  §§  patient,  see  Ala.  Civ.  Code  (1896),  § 
2553,     2554.      See    also    statutes    cited     2554. 

supra,  note  2.  p.  77.  3.  This  form  has   been  approved  by 

2.  Financial  Condition  of  Patient.  —  As  the  Boards  of  Managers  of  the  State 
to  the  duty  of  the  judge  to  examine  Hospitals  of  New  Jersey.  See  N.  J. 
into    the    financial    condition    of    the  Laws   (1898),  c.  130,   §   i;  also  statutes 

cited  supra,  note  2,  p.  77. 
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{p)  After  Hearing. 

aa.  With  Jury. 

{aa)  As  to  Insanity. 

Form  No.  1 1240.' 

(^Commencing  as  ift  Form  No.  11209,  and  continuing  \down  to  *)  and 
deeming  it  right  and  proper  to  institute  inquiry  and  take  proofs  as 
to  the  alleged  insanity  of  the  said  John  Doe  before  approving  or  dis- 
approving of  such  certificates,*  and  deeming  it  necessary  to  call  a 
jury,  did  issue  my  precept  to  the  sheriff  of  the  county  of  Passaic,  for 
that  purpose,  who  thereupon  caused  to  appear  before  me  twelve  good 
and  lawful  men  of  said  zowxity  oi  Passaic,  duly  qualified  according 
to  law,  at  Pater  son,  on  Tuesday,  the  sixth  day  of  November,  j898,  and 
the  said  jurors  being  duly  sworn  to  inquire  as  to  the  insanity  of  the 
said  John  Doe,  and  having  called  before  me  John  Knox,  Nathan  Hale 
zxidi  Jane  Doe,  credible  witnesses,  and  examined  them,  and  each  of 
them,  upon  their  several  corporal  oaths,  touching  the  insanity  of  the 
%2^\di  John  Doe,  before  the  said  jury,  and  the  said  jury  upon  their  oath 
found  and  determined  the  said  John  Doe  to  be  insane,  and  it  appear- 
ing satisfactorily  to  me  from  the  certificates  aforesaid,  and  the  deter- 
mination of  said  jury,  that  the  said  John  Doe  is  insane,  all  of 
which  I  do  hereby  certify;  —  and  I  do  hereby  order  that  the  said 
certificates  be  and  are  hereby  approved,  to  the  end  that  the  said  John 
Doe  shall  be  confined  in  the  said  hospital,  pursuant  to  the  statute  in 
such  case  made  and  provided,  until  he  shall  be  restored  to  reason,  or 
removed  or  discharged,  according  to  law;  and  this  shall  be  a  suffi- 
cient warrant  and  authority  for  such  confinement  and  detention. 

Witness  (concluding  as  in  Form  No.  1119o). 

{bU)  As  to  Indigence  and  Legal  Settlement, 
aaa.  Lunatic  Not  Indigent. 

Form  No.  i  1241  .^ 

(Commencing  as  in  Form  No.  11209,  and  continuing  down  to  *)  and, 
being  satisfied  with  the  form  and  sufficiency  of  the  said  request  and 
certificates,  and  having,  pursuant  to  the  statute,  instituted  inquiry 
and  taken  proofs  as  to  the  indigence  and  legal  settlement  of  the  said 
John  Doe,\  and  having  deemed  it  necessary  to  call  a  jury,  did  issue 
my  precept  to  the  sheriff  of  the  county  oi  Passaic,  for  that  purpose, 
whd  thereupon  caused  to  appear  before  me  twelve  good  and  lawful 
men  of  said  county  of  Passaic,  duly  qualified  according  to  law,  at 
Paterson,  on  Tuesday  the  twentieth  day  of  November,  i898,  and  the 
said  jurors  being  duly  sworn  to  inquire  as  to  the  indigence  and  legal 

1.  The  above  form  is  approved  by  2.  This  form  has  been  approved  by 
the  New  Jersey  Boards  of  Managers  of  the  Boards  of  Managers  of  the  New  Jer- 
the  State  Hospitals.  See  N.  J.  Laws  sey  State  Hospitals.  See  N.  J.  Laws 
(1898),  c.  130,  §  i;  see  also  statutes  (1898),  c.  130,  §  5;  also  statutes  cited 
cited  supra,  note  2,  p.  77.  supra,  note  2,  p.  77. 
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settlement  of  the  said  John  Doe,  and  having  called  before  me  John 
Knox,  Nathan  Hale  and  Jane  Doe,  credible  witnesses,  and  examined 
them,  and  each  of  them,  upon  their  several  corporal  oaths,  touching 
the  indigence  and  legal  settlement  of  the  ssad  John  Doe,  before  the 
said  jur}',  and  the  said  jury  upon  their  oath  found  and  determined  * 
that  the  said  John  Doe  is  not  indigent,  all  of  which  I  do  hereby  cer- 
tify;—  and  I  do  hereby  order  that  the  said  certificates  be  and  are 
hereby  approved,  to  the  end  that  the  s?i\6.  John  Doe  shall  be  confined 
in  the  said  hospital  at  the  expense  of  his  estate,  or  of  the  persons 
chargeable  by  law  with  his  support,  and  if  his  support  cannot  be  pro- 
cured in  that  way,  then  at  the  expense  of  the  state,  pursuant  to  the 
statute  in  such  case  made  and  provided,  until  he  shall  be  restored  to 
reason,  or  removed  or  discharged,  according  to  law;  and  this  shall 
be  a  sufficient  warrant  and  authority  for  such  confinement  and 
detention. 

Witness  {concluding  as  in  Form  No.  11195). 

bib.  Lunatic  Indigent  but  without  Legal  Settlement  in  County. 

Form  No.  11242.' 

(Commencing  as  in  Form  No.  112Jf.l,  and  continuing  doivn  to  *)  that 
the  said  John  Doe,  is  an  indigent,  and  has  not  sufficient  estate  to 
support  himself  (or  and  his  family)  under  such  visitation  of  insanity, 
but  has  not  a  legal  settlement  in  the  county  of  Passaic,  from  whence 
his  admission  to  said  hospital  is  requested,  and  it  appearing  satis- 
factorily to  me  from  the  certificates  aforesaid,  and  the  determination 
of  said  jury,  that  the  ssad  John  Doe  \s  insane  and  an  indigent,  and 
has  not  sufficient  estate  to  support  himself  (or  and  his  family)  under 
such  visitation  of  insanity,  but  has  not  a  legal  settlement  in  the 
county  of  Passaic,  from  whence  his  admission  to  said  hospital  is 
requested,  all  of  which  I  do  hereby  certify;  —  and  I  do  hereby  order 
that  the  said  certificates  be  and  are  hereby  approved,  to  the  end  that 
the  said  John  Doe  shall  be  confined  in  said  hospital  at  the  expense  of 
the  state,  unless  and  until  his  settlement  can  be  ascertained  to  be  in 
some  other  county  in  the  state  than  that  from  whence  he  was  sent 
and  his  admission  requested,  pursuant  to  the  statute  in  such  case 
made  and  provided,  and  until  he  shall  be  restored  to  reason,  removed 
or  discharged,  according  to  law;  and  this  shall  be  a  sufficient  warrant 
and  authority  for  such  confinement  and  detention. 

Witness  {concluding  as  in  Form  No.  11195). 

ccc.  Lunatic  Indigent  and  with  Legal  Settlement. 

Form  No.  i  i  2  4  3 .' 

{Commencing  as  in  Form  No.  112Jf.l,  and  continuing  doum  to  *)  the 
said  John  Doe,  to  be  indigent,  and  that  he  has  not  sufficient  estate  to 
support  himself  (or  and  his  family)  under  such  visitation  of  insanity, 

1.  This   form     is   approved    by    the     (i8g8),  c.   130,  §  5;    see   also'    statutes 
Boards  of  Managers  of  the  State  Hos-     cited  supra,  note  2,  p.  77. 
pitals  of  New  Jersey.     See  N.  J.  Laws 
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and  that  he  has  a  legal  settlement  in  the  county  of  Passaic^  from 
whence  his  admission  to  said  hospital  is  requested,  and  it  appearing 
satisfactorily  to  me  from  the  certificates  aforesaid,  and  the  testimony 
of  the  witnesses  aforesaid,  and  the  determination  of  said  jury,  that 
the  said  John  Doe  is  insane  and  indigent,  and  has  not  sufficient 
estate  to  support  himself  (or  and  his  family)  under  such  visitation  of 
insanity,  and  that  he  has  a  legal  settlement  in  the  county  of  Passaic^ 
from  whence  his  admission  to  said  hospital  is  requested,  all  of  which 
I  do  hereby  certify;  — and  I  do  hereby  order  that  the  said  certificates 
be  and  are  hereby  approved,  to  the  end  that  the  said  John  Doe  shall 
be  confined  in  said  hospital  at  the  expense  of  said  county,  pursuant 
to  the  statute  in  such  case  made  and  provided,  until  he  shall  be 
restored  to  reason,  or  removed  or  discharged  according  to  law;  and 
this  shall  be  a  sufficient  warrant  and  authority  for  such  confinement 
and  detention. 

Witness  {concluding  as  in  Form  No.  11195). 

(cc)  As  to  Insanity,  Indigence  and  Legal  Settlement, 
aaa.  Lunatic  Not  Indigent. 

Form  No.  II244.> 

{Commencing  as  in  Form  No.  11209,  and  continuing  doivn  to  *)  and 
having,  pursuant  to  the  statute,  instituted  inquiry  and  taken  proofs 
as  to  the  alleged  insanity,  indigence  and  legal  settlement  of  the  said 
lohn  Doe,  before  approving  or  disapproving  of  such  certificates,!  and 
having  deemed  it  necessary  to  call  a  jury,  did  issue  my  precept  to  the 
sheriff  of  the  county  oi  Passaic  for  that  purpose,  who  thereupon  caused 
to  be  and  appear  before  me  twelve  good  and  lawful  men  of  said 
county,  duly  qualified  according  to  law,  at  Paterson,  on  Tuesday,  the 
twentieth  day  of  November,  i895,  and  the  said  jurors  being  duly  sworn 
to  inquire  as  to  the  insanity,  indigence  and  legal  settlement  of  the  said 
John  Doe,  and  having  called  before  me  John  Knox,  Nathan  Hale  and 
Jane  Doe,  credible  witnesses,  and  examined  them,  and  each  of  them, 
upon  their  several  corporal  oaths,  touching  the  insanity,  indigence 
and  legal  settlement  of  the  saidyb/z//  Doe  before  the  said  jury,  and 
the  said  jury  upon  their  oath  found  and  determined  *  that  the  said 
John  Doe  is  insane,  but  not  indigent,  and  it  appearing  satisfactorily  to 
me  from  the  certificates  aforesaid  and  the  determination  of  said  jury 
that  the  said  yb/^«  Doe  is  insane,  but  not  indigent,  all  of  which  I  do 
hereby  certify;  and  I  do  hereby  order  {concluding  as  in  Form  No. 

inifi). 

bbb.  Lunatic  Indigbnt  but  without  Lbgal  Sbttlhmbnt  in  County. 

Form  No.  i  1245.' 

{Commencing  fis  in  Form  No.  112J^.,  and  continuing  down  to  *)  that 
the  said  John  Doe  is  insane  and  an  indigent,  and  has  not  sufficient 

1.  This   form    is   approved    by    the     c.  130,  §  5;  see  also  statutes  cited  jw/ra. 
Boards  of  Managers  of  the  New  Jersey     note  2,  p.  77. 
State  Hospitals.     See  N.  J.  Laws(i898), 
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estate  to  support  himself  (or  and  his  family)  under  such  visitation  of 
insanity,  but  has  not  a  legal  settlement  in  the  county  of  Passaic,  from 
whence  his  admission  to  said  hospital  is  requested,  and  it  appearing 
satisfactorily  to  me  {concluding  as  in  Form  No.  IIZJ/J/^. 

ccc    Lunatic  Indigent  and  with  Legal  Settlement. 

Form  No.  11246.' 

{Commencing  as  in  Form  No.  ll^JfJf.,  and  continuing  down  to  *)  that 
the  sdixdi  John  Doe  \%  insane  and  an  indigent,  and  has  not  sufficient 
estate  to  support  himself  (or  and  his  family)  under  such  visitation  of 
insanity,  and  that  he  has  a  legal  settlement  in  the  county  of  Passaic, 
from  whence  his  admission  to  said  hospital  is  requested,  and  it  appear- 
ing satisfactorily  to  me  {concluding  as  in  Form  No.  112J^. 

bb.  Without  Jury. 

(aa)  As  to  Insanity. 

Form  No.  1 1247.' 

{Commencing  as  in  Form  No.  112^0,  and  continuing  dotvn  to  *)  but  not 
deeming  it  necessary  to  call  a  jury,  did  call  before  xne,  John  Knox, 
Nathan  Hale  and  Jane  Doe,  credible  witnesses,  and  examined  them, 
and  each  of  them,  upon  their  several  corporal  oaths,  touching  the 
insanity  of  the  said  John  Doe,  and  it  appearing  satisfactorily  to  me 
from  the  certificates  aforesaid,  and  the  testimony  of  the  witnesses 
aforesaid,  that  the  said  John  Doe  is  insane,  all  of  which  I  do  hereby 
certify ;  (concluding  as  in  Form  No.  112Jfi). 

{bb)  As  to  Indigence  and  Legal  Settlement. 

aaa.  Lunatic  Not  Indigent. 

Form  No.  1 1248.' 

{Commencing  as  in  Form  No.  112Jfl,  and  continuing  doivn  to  f)  but  not 
having  deemed  it  necessary  to  call  a  jury,  did  call  before  me  John 
Knox,  Nathan  Hale  and  Jane  Doe,  credible  witnesses,  and  examined 
them,  and  each  of  them,  upon  their  several  corporal  oaths,  touching 
the  indigence  and  legal  settlement  of  the  said  John  Doe,*  and  it 
appearing  satisfactorily  to  me  from  the  certificates  aforesaid,  that  the 
said  John  Doe  is  insane,  and  from  the  testimony  of  the  witnesses 
aforesaid  that  the  said  John  Doe  is  not  indigent,  all  of  which  I  do 
hereby  certify ;  {concluding  as  in  Form  No.  11240). 

bbb.  Lunatic  Indigent  but  without  Legal  Settlement  in  County. 
Form  No.  1 1249.' 

1.  This  form  has  been  adopted  by  2.  This  form  is  approved  by  the 
the  New  Jersey  Boards  of  Managers  Boards  of  Managers  of  the  State  Hos- 
■of  the  State  Hospitals.  See  N.  J.  Laws  pitals  of  New  Jersey.  See  N.  J.  Laws 
(1898),  c.  130,  §  5;  see  also  statutes  (1898),  c.  130,  §1;  see  also  statutes  cited 
cited  supra,  note  2,  p.  77.  supra,  note  2,  p.  77. 
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(^Commencing  as  in  Form  No.  112J^8,  and  continuing  down  io  *)  and  it 
appearing  satisfactorily  to  me  from  the  certificates  aforesaid,  and  the 
testimony  of  the  witnesses  aforesaid,  that  the  said  John  Doe  is  insane, 
and  an  indigent,  and  has  not  sufficient  estate  to  support  himself  (or 
and  his  family)  under  such  visitation  of  insanity,  but  has  not  a  legal 
settlement  in  the  county  of  Passaic,  from  whence  his  admission  to 
said  hospital  is  requested,  all  of  which  I  do  hereby  certify,  and  I  do 
hereby  order  {concluding  as  in  Form  No.  112^0). 

ccc.  Lunatic  Indigent  and  with  Legal  Settlement. 

Form  No.  i  1 2  5  o  . ' 

{Commencing  as  in  Form  No.  112Jf.8,  and  continuing  dmvn  to  *)  and 
it  appearing  satisfactorily  to  me  from  the  certificates  aforesaid,  and 
the  testipiony  of  the  witnesses  aforesaid,  that  the  said  John  Doe  is 
insane  and  an  indigent,  and  has  not  sufficient  estate  to  support  him- 
self (or  and  his  family)  under  such  visitation  of  insanity,  and  that  he 
has  a  legal  settlement  in  the  county  of  Passaic,  from  whence  his 
admission  to  said  hospital  is  requested,  all  of  which  I  do  hereby 
certify;  {concluding  as  in  Form  No.  112 Jfi). 

(cc)  As  to  Insanity,  Indigence  and  Legal  Settlement, 
aaa.  Lunatic  Not  Indigent. 

Form  No.  1 1251 .' 

{Commencing  as  in  Form  No.  112JtJi.,  and  continuing  dotvn  to  f)  but 
not  having  deemed  it  necessary  to  call  a  jury,  did  call  before  me 
John  Knox,  Nathan  Hale  and  Jane  Doe,  credible  witnesses,  and 
examine  them,  and  each  of  them,  upon  their  several  corporal  oaths 
touching  the  insanity,  indigence  and  legal  settlement  of  the  said  John 
Doe,  and  it  appearing  satisfactorily  to  me  from  the  certificates  afore- 
said, and  the  testimony  of  the  witnesses  aforesaid,*  that  the  said 
John  Doe  is  insane,  but  not  indigent,  all  of  which  I  do  hereby  certify; 
{concluding  as  in  Form  No.  112JfO). 

bbb.  Lunatic  Indigent  but  without  Legal  Settlement  in  County. 

Form  No.  1 1252.' 

{Commencing  as  in  Form  No.  11251,  and  continuing  down  to*)  that 
the  said  John  Doe  is  insane  and  an  indigent,  and  has  not  sufficient 
estate  to  support  himself  (or  and  his  family)  under  such  visitation  of 
insanity,  but  has  not  a  legal  settlement  in  the  county  of  Passaic,  from 
whence  his  admission  to  said  hospital  is  requested,  all  of  which  I  do 
hereby  certify ;  {concluding  as  in  Form  No.  112Jfi). 

1.  This    form   is    approved    by    the    c.  130,  §  5;  see  also  statutes  cited  j«/ra, 
Boards  of  Managers  of  the  New  Jersey     note  2,  p.  77, 
State  Hospitals.     See  N.  J.  Laws  (1898), 
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ece.  Lunatic  Indigent  and  with  Legal  Settlement. 
Form  No.  1 1253.' 

(jCommenctng  as  in  Form  No.  11251,  and  continuing  down  to  *)  that 
the  said  John  Doe  is  insane  and  an  indigent,  and  has  not  sufficient 
estate  to  support  himself  (or  and  his  family)  under  such  visitation  of 
insanity,  and  that  he  has  a  legal  settlement  in  the  county  of  Passaic, 
from  whence  his  admission  to  said  hospital  is  requested,  all  of  which  I 
do  hereby  certify;  {concluding  as  in  Form  No.  112Jfff). 

b.  Of  Inebriate. 
Form  No.  1 1 2  5  4 . 

(Minn,  Laws  (1895),  c.  155,  §  4.)' 


State  of  Minnesota,  ^ 


"'I 
County  of  Mower.    ) 

To  the  Superintendent  of  the  State  Hospital  aX  Rochester,  Minnesota: 

John  Doe  having  been  found  upon  the  examination  to  be  a  proper 

subject  for  medical  treatment  on  account  of  excessive  drinking,  you 

are  therefore  required  to  receive  him  into  the  special  department  of 

said  hospital  for  the  treatment  of  inebriates  and  keep  him  there  until 

legally  discharged,  not  to  exceed   one  year  from  the  date  hereof. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 

seal  of  t\i& probate  court  this  fifteenth  day  oi November,  iS96. 

(seal)  John  Marshall, 

Judge  of  Probate,  Mower  County,  Minn. 

22.  Offieep*s  Return  on  Warrant  of  Commitment. 

Form  No.  11255.* 

Executed  by  delivering  the  sdixd.  James  Doe  to  the  superintendent 
or  keeper  of  the  State  Lunatic  Asylum  at  Pueblo,  in  the  state  of  Colo- 
rado, this  fourteenth  day  oi  June,  a.  d.  i2>99. 

John  Lynch,  Sheriff. 

23.  Receipt  for  Patient. 

Form  No.  1 1 2  5  6 . 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  3998.)' 

Received  the  person  within  named  this  thirty-first  day  oi  December, 
jS95,  attended  by  Stephen  Sharp,  sheriff  (or  deputy),  and  William  Sly, 
assistant. 

John  Stone,  Superintendent. 

1.  This   form    is    approved    by   the        2.  See,  generally,  the  list  of  statutes 
Boards  of  Managers  of  the  State  Hos-     cited  supra,  note  2,  p.  77. 
pitals  of  New  Jersey,      See  N.  J.  Laws        3.  This   receipt   is   indorsed   on    the 
(1898),  c.  130,  §  5;  see  also  statutes  cited     warrant  set  out  supra.  Form  No.  11222. 
supra,  note  2,  p.  77. 
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Form  No.  1 1  2  5  7  . 

(Horner's  Stat.  Ind.  (1896),  §  2855.)' 

Indiana  Hospital  for  the  Insane. 
Received,  this  first  day  of  November^  a.  d.  \WJf.,  the  patient  named 
in  above  warrant. 

Samuel  Shorty  Supt. 

Form  No.  1 1  2  5  8  . 

(Mo.  Rev.  Stat.  (1889),  §  496.)' 

State  Lunatic  Asyluju. 

November  5th,  a.  d.  i2>90. 
Received  this  day,  of  John  Stark,  the  patient  named  in  the  within 
warrant. 

Samuel  Short,  Superintendent. 

Form  No.  i  1259.* 

Nebraska  Hospital  for  the  Insa?ie  at  Lincoln,  Nebraska. 

June  7,  xW9. 
This  day  received    the  above   patient,   with  a  duplicate  of   this 
warrant  and  the  physician's  return  in  the  case,  at  the  hands  oi  John 
Lynch  attended  by  William  West. 

Witness  my  hand,  with  the  seal  of  this  hospital  hereto  affixed. 
(seal)  Samuel  Van  Magness,  Superintendent. 

Form  No.  1 1 2 6 o. 
(Bates'  Anno.  Stat.  Ohio  (1897),  §  705.)» 

Asylum  for  the  Insane  at  Athens, 
No^jcmber  10,  a.  d.  i%99. 
Received  this  day  oi  John  Lynch  the  patient  named  in  this  warrant. 

Samuel  Short,  Superintendent. 

Form  No.  i  i  2  6  i . 

(Tenn.  Code  (1896),  §  2618.)' 

Central  Hospital  for  the  Insane, 
at  Nashville,  Tennessee. 
Received  the  patient  named  in  the  written  [within]  warrant. 

Nathan  Hale,  Superintendent. 

24.  Patient's  Bond. 

Form  No.  1 1  2  6  2  . 

(Ala.  Civ.  Code  (1896),  §  2556.)' 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  John 

1.  See,  generally,  the   statutes  cited         2.  Nebraska.  —  Comp.  Stat.  (1897),  § 
supra,  note  2,  p.  77.  3342.      See   also  statutes  cited   supra, 

note  2,  p.  77. 
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Styles,  of  the  county  of  Choctaw,  in  the  State  oi  Alabama,  are  held  and 
firmly  bound  unto  the  Alabama  Bryce  Insane  Hospital,  in  the  penal 
sum  of  three  hundred  dollars,  for  the  payment  of  which  we  bind  our- 
selves, jointly  and  severally. 

Sealed  with  our  seals  and  dated  this  first  day  of  November,  a.  d. 
1 896?. 

The  conditions  of  the  above  obligation  are  as  follows:  Whereas, 
John  Doe,  of  the  county  of  Choctaw,  State  of  Alabama,  is  about  to  be 
admitted  as  a  paying  patient  into  the  Alabama  Bryce  Insane  Hospital; 
now,  if  while  he  shall  remain  therein,  the  undersigned  shall  con- 
stantly supply  him  with  suitable  clothing,  and  pay  all  charges  of  said 
hospital  against  him  quarterly  in  advance;  and  whenever  his  removal 
shall  be  required,  immediately  remove  him;  and  if  he  shall  escape 
from  said  hospital,  pay  all  reasonable  charges  incurred  in  restoring 
him;  and  if  he  die  therein,  pay  all  reasonable  expenses  incurred  for 
his  funeral;  and  in  case  of  failure  to  perform  promptly  and  faithfully 
any  of  the  above  conditions,  pay  all  losses  that  accrue  to  said  hospital 
by  litigation,  collector's  fees,  or  otherwise,  then  this  obligation  shall 
be  void;  otherwise  to  remain  in  full  force. 

Witness  our  hands  and  seals  this ^rj/ day  oi  November,  a.  d.  \Z96. 

Richard  Roe.     (seal) 
John  Styles.^     (seal) 

I  hereby  certify  that  in  my  opinion  the  obligors  in  the  above  bond 
have  executed  the  same  in  good  faith,  and  that  the  amount  of  the 
penalty  specified  therein  can  be  recovered  from  them  by  due  process 
of  law. 

In  witness  whereof  I  have  hereunto  set  my  hand  2it  Butler  th\s  first 
day  oi  November,  a.  d.  iS96. 

Abraham  Kent, 
Judge  of  Probate  of  Choctaw  County  and  State  of  Alabama. 

Form  No.  1 1  2  6  3  .* 

In  the  matter  of    \ 
John  Doe,  insane,  f 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  a.n6.  John 

1.  Who  may  Make.  —  The  bond  shall  \,  John  Lamb,  clerk  of  the  County 
be  made  by  at  least  two  solvent  and  Court  for  said  county,  do  hereby  cer- 
responsible  parties.  Ala.  Civ.  Code  \!xiy  ihzX.  Richard  Roe  d,ndi  John  Coe,vi^o 
{1896),  §  2556.  And  the  signers  are  are  named  in,  and  whose  names  are,  in 
jointly  and  severally  liable  thereon,  their  own  proper  handwriting,  sub- 
Enslen  v.  Alabama  Insane  Hospital,  scribed  to  the  foregoing  bond,  have 
113  Ala.  658.  been    approved   as   securities   therein, 

2.  This  form  is  approved  by  the  State  and  as  being  good  and  sufl!icient  to 
Board  of  Commissioners  of  Public  meet  and  duly  respond  to  the  condi- 
Charities  of  Illinois.  The  bond  is  tionsof  said  bond,  by  said  Cbww/y  Court, 
drawn  under  Starr  &  C.  Anno.  Stat,  as  appears  by  the  order  of  said  court, 
111.  (1896),  c.  85,  par.  19.  duly   entered   on   the   records   of   said 

Approval.  —  This  bond   must   be   ap-  court  in  my  office  remaining, 
proved  by   the  county  judge,  and  the         Given  under  my  hand  and  the  seal  of 

certificate  of  approval  may  be  as  fol-  said  court,  at  my  office  in  Chicago,  this 

lows,  to  wit:  sixteenthd&y  of  November,  a.  d.  iSgj. 
"  State  of  Illinois,  )      .  John  Lamb,  Clerk." 

Cook  Coxxniy.       J*^' 
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Coe^  of  the  county  of  Cook  and  state  of  Illinois,  are  held  and  firmly 
bound  unto  the  Trustees  of  the  Illinois  State  Hospital  foi-  the  Insane  in 
the  sum  oi  five  hundred  dollars,  for  the  payment  of  which  we  jointly 
and  severally  bind  ourselves  firmly  by  these  presents.     , 

The  condition  of  this  obligation  is  such  that  whereas  fohn  Doe,  an 
insane  person,  of  the  county  and  state  aforesaid,  has  been  admitted 
as  a  patient  into  the  Illinois  State  Hospital  for  the  Insane;  now  there- 
fore, if  we  shall  find  said  patient  in  suitable  and  sufficient  clothina; 
while  he  may  remain  in  said  institution,  and  shall  promptly  pay  for 
any  articles  of  clothing  furnished,  or  other  necessary  incidental 
expenses  incurred  by  the  institution  on  account  of  said  John  Doe,  and 
shall  remove  him  from  said  hospital  when  required  by  the  trustees  to 
do  so,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full 
force. 

Witness  our  hands  and  seals  this  fifteenth  day  pf  November,  a.  d. 
\WS. 

Richard  Roe.     (seal) 
John  Coe.  (seal) 

Form  No.  1 1 2  6  4 . 

(Kan.  Gen.  Stat.  (1897),  c.  131,  §  30.)' 

In  consideration  oi  John  Doe  being  admitted  a  private  patient  into 
the  state  insane  asylum,  we,  the  undersigned,  jointly  and  severally 
promise  to  pay  to  the  treasurer  of  the  said  asylum  on  tht  first  ddiy  of 
December,  March,  June  and  September,  with  ten  per  cent,  interest  per 
annum  after  said  days  respectively,  the  rate  of  board  determined  by 
the  board  of  trustees  of  said  asylum,  to  provide  or  pay  for  all  requisite 
clothing  or  other  things  necessary  or  proper  for  the  health  and  com- 
fort of  said  patient,  to  remove  said  patient  when  discharged,  to 
reimburse  funeral  expenses  in  case  of  death,  and  also  to  indemnify 
said  asylum  for  all  expenses  of  suit  which  it  may  incur  in  collecting 
said  bill  for  board,  supplies  and  funeral  charges;  the  same  to  be 
included  in  the  damages  to  be  recovered  in  such  suit. 

Witness  our  hands  thxs  fifteenth  day  of  November,  i897. 

Richard  Roe. 
John  Styles. 
State  of  Kansas,  Clark  county,  ss. 

I  certify  that  the  signatures  of  Richard  Roe  and  John  Styles  to  the 
above  obligation  are  genuine,  and  that  they  are  responsible  for  the 
amount  of  the  above  obligation. 

Abraham  Kent, 
Probate  Judge  (or  Notary  Public). 

Form  No.  1 1265. 

(Mo.  Rev.  Stat.  (1889),  §  482.)' 

Know  all  men  by  these  presents  that  we,  Richard  Roe  and  John 
Styles,  both  of  the  county  of  Gentry,  are  held  and  firmly  bound  unto 

1.  See,  generally,  the  list  of  statutes  cited  supra,  note  2,  p.  77. 
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Nathan  Hale,  treasurer  of  the  Missouri  state  lunatic  asylum,  and  his 
successors  in  office,  in  the  sum  ol  Jive  hundred  d.oWzx'?,,  for  the  pay- 
ment of  which  we,  jointly  and  severally,  bind  ourselves  firmly  by  these 
presents,  sealed  with  our  seals  and  dated  this  first  day  of  November, 
iS90.  The  condition  of  this  obligation  is  such  that  whereas,  /ohn 
J?oe,  of  the  county  of  Mower,  in  the  state  of  Missouri,  and  who  is 
insane,  has  been  admitted  a  patient  in  the  Missouri  state  lunatic 
asylu7n  at  Eulton;  now  therefore  the  condition  of  this  obligation  is, 
that  if  the  said  obligors  shall  pay  to  the  said  treasurer,  or  his  suc- 
cessor in  office,  the  sum  of  eight  dollars  2ix\6.  fifty  cents  per  week,  for 
the  board  of  said  patient,  so  long  as  he  shall  continue  in  said  asylum, 
with  such  extra  charges  as  may  be  occasioned  by  his  requiring  more 
than  ordinary  care  and  attention,  and  shall  provide  for  him  suitable 
clothing,  and  shall  pay  for  all  necessary  articles  of  clothing  as  shall 
be  procured  for  him,  by  the  steward  of  said  asylum,  and  shall  remove 
him  from  said  asylum,  whenever  required  to  do  so  by  the  superin- 
tendent; and  if  he  shall  be  removed  by  either  of  us,  or  by  anyone, 
before  the  expiration  oi  three  calendar  months  after  reception,  then, 
if  said  obligors  shall  pay  board  for  thirteen  weeks,  unless  he  should 
be  sooner  cured;  and  if  they  also  pay  not  exceeding yf/"/)'  dollars,  for 
all  damages  said  John  Doe  may  do  to  the  furniture  or  other  property 
of  the  asylum,  and  for  reasonable  charges  in  case  of  death,  such  pay- 
ment for  board  and  clothing,  to  be  made  in  advance,  quarter- 
annually,  on  the  first  day  of  October,  January,  April  and  July  of  each 
year,  and  at  the  time  of  removal,  or  in  case  of  death,  within  one  month 
thereafter,  with  interest  on  each  bill  from  and  after  it  becomes  due, 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force. 

Richard  Roc.     (seal) 
John  Styles.       (seal) 

Form  No.  1 1 2  6  6 .' 

Whereas,  John  Doe  of  Passaic  in  the  county  of  Passaic,  an  insane 
person,  has  been  admitted  as  a  patient  into  The  New  Jersey  State 
Hospital  at  Morris  Plains,  N.  J. 

Now  therefore,  we,  the  undersigned,  in  consideration  thereof, 
jointly  and  severally,  bind  ourselves  to  Guido  C.  Hinchman,  treasurer  of 
said  hospital,  to  pay  to  him,  and  his  successors  in  office,  the  sum  oi  eight 
dollars  and  fifty  cents  per  week,  for  the  care  and  board  of  said 
insane  person,  as  long  as  he  shall  continue  in  said  hospital,  with  such 
extra  charges  as  may  be  occasioned  by  his  requiring  more  than  ordi- 
nary care  and  attention;  and  also  to  provide  him  with  suitable  cloth- 
ing, and  pay  for  all  such  necessary  articles  of  clothing  as  shall  be 
procured  for  him  by  the  warden  of  the  hospital;  and  to  remove  him 
from  the  hospital  whenever  the  room  occupied  by  him  shall  be 
required  for  a  class  of  patients  having  preference  by  law,  or  when- 
ever he  shall  be  required  to  be  removed  by  the  managers  or  warden; 
and  also  to  pay  all  expenses  incurred  by  the  managers  or  warden  in 

1.  This  form  has  been  adopted  by  the     list    of    statutes   cited   supra,    note   2, 
Boards  of  Managers  of  the  New  Jersey     p.. 77. 
State    Hospitals.      See,  generally,  the 
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sending  said  patient  to  his  friends  in  case  one  or  either  of  us  shall 
fail  to  remove  said  patient  when  required  to  do  so  as  aforesaid;  and 
if  he  shall  be  removed,  at  the  request  of  his  friends,  before  the  ex- 
piration of  six  calendar  months  after  reception,  then  to  pay  board 
for  twenty-six  weeks,  unless  he  shall  be  sooner  cured,  and  also  to  pay 
not  exceeding  _;^/y  dollars  for  all  damages  he  may  do  to  the  furniture 
or  other  property  of  said  hospital,  and  for  reasonable  charges  in  case 
of  elopement,  and  funeral  charges  in  case  of  death;  such  payments 
for  board  and  clothing  to  be  made  quarterly  in  advance  from  date  of 
admission,  and  at  the  time  of  removal,  with  interest  on  each  bill  from 
and  after  the  time  it  becomes  due. 

In  witness  whereof,  we  have  hereunto  set  our  names  this  sixth  day 
of  November,  in  the  year  i2>98. 

Signed  and  sealed  in  presence  )  (Name)  Richard  Roe,      (seal) 

oi  John  Lane.  \  (Residence)  SOO  Passaic  street, 

(P.  O.  address)  Passaic,  N.  J. 
(Name)  John  Styles,  (seal) 
(Residence)  100  Main  avenue, 
(P.  O.  address)  Passaic,  N.  J. 


Form  No.  1 1 2  6  7 . 

(S.  Car,  Laws  (1894),  No.  561,  §  6.)' 

Know  all  men  by  these  presents :  That  we,  Richard  Roe  and  John 
Styles  of  the  County  of  Aiken,  in  the  State  of  South  Carolina,  are 
held  and  firmly  bound  unto  the  South  Carolina  Lunatic  Asylum 
in  the  penal  sum  of  three  hundred  dollars,  for  the  payment  of 
which  we  hereby  bind  ourselves  jointly  and  severally.  Sealed  with 
our  seal,  and  dated  \.\\\'s  first  day  of  November,  a.  d.  iWJf.. 

The  condition  of  the  above  obligation  is  as  follows: 

Whereas,  John  Doe  of  the  County  of  Aiken,  State  of  South  Carolina, 
is  about  to  be  admitted  as  a  paying  patient  into  the  South  Carolina 
Lunatic  Asylum,  now,  if  while  he  shall  remain  therein,  the  under- 
signed shall  constantly  supply  him  with  suitable  clothing  and  pay  all 
charges  of  said  asylum  against  him  quarterly  in  advance,  and  when- 
ever his  removal  shall  be  required,  immediately  remove  him,  and  if 
he  die  therein,  pay  all  reasonable  expenses  incurred  for  his  funeral, 
and  in  case  of  failure  to  perform  promptly  and  faithfully  any  of  the 
above  conditions,  pay  all  losses  that  accrue  to  said  asylum  by  litiga- 
tion, collector's  fees  or  otherwise,  then  this  obligation  shall  be  null 
and  void,  otherwise  to  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals  th\s  first  day  of  November,  a.  d.  i^9If. 

Richard  Roe.  (seal) 
Johfi  Styles,     (seal) 

I  hereby  certify  that  in  my  opinion  the  obligors  in  the  above  bond 
have  executed  the  same  in  good  faith,  and  that  the  amount  of  the 
penalty  specified  therein  can  be  recovered  from  them  by  due  process. 
of  law. 

1.  See,  generally,  the  list  of  statutes  cited  supra,  note  2,  p.  77. 
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In  witness  whereof  I  have  hereunto  set  my  hand  at  Aiken  this  first 
day  of  November,  a.  d.  i8P^. 

Abraham  Kent, 
Judge  of  Probate  of  Aiken  County,  State  of  South  Carolina. 

Form  No.  1 1268. 

(Tenn.  Code  (1896),  §  2622.)' 

Know  all  men  by  these  presents,  That  we,  John  Styles  and  John 
Miles  of  the  State  of  Tetinessee,  are  held  and  firmly  bound  to  the 
treasurer  of  the  Central  Hospital  for  the  Insane  at  Nashville,  Tennessee, 
in  the  penal  sum  of  one  thousand  dollars,  for  the  payment  whereof  we 
hereby  jointly  and  severally  bind  ourselves. 

Witness  our  hands  this  fifth  day  of  May,  i896. 

Whereas,  John  Doe,  of  this  county  of  Carter,  is  about  to  be  admitted 
as  a  patient  into  the  Central  Hospital  for  the  Insane  at  Nashville^ 
Tennessee;  now,  if  vihiXe,  John  Doe  remains  therein  the  undersigned 
shall  constantly  supply  him  with  suitable  clothing,  and  pay  all  the 
charges  against  him  quarterly  in  advance,  and  pay  all  reasonable 
charges  for  injury  to  apartments  and  furniture,  and  in  event  of 
escape  pay  all  reasonable  charges  for  his  recapture,  and  if  he  shall 
die  therein,  pay  all  reasonable  expenses  incurred  for  burial,  and  when- 
ever his  removal  shall  be  required,  immediately  do  so,  then  this 
obligation  shall  be  void;  otherwise  it  shall  remain  in  full  force. 

Witness  our  hands  this  fifth  day  of  May,  i896. 


John  Styles. 
John  Miles. 


Form  No.  1 1 2  6  9 . 

(Utah  Rev.  Stat.  (1898),  §  2182.)' 


Know  all  men  by  these  presents:  That  whereas,  John  Doe,  an 
insane  person,  of  Kanab,  in  the  county  of  Kane,  Utah,  has  been  com- 
mitted as  a  patient  to  the  State  Insane  Asylum,  situated  at  Bovo  City, 
in  this  state; 

Now,  therefore,  we,  the  undersigned,  in  consideration  of  his  admis- 
sion into  the  said  asylum,  do  jointly  and  severally  bind  ourselves 
to  the  board  of  commissioners  thereof,  so  long  as  he  shall  continue 
in  said  asylum,  and  his  property  is  sufficient  for  that  purpose,  to  pay 
quarterly  in  advance  to  them  and  their  successors  in  office,  the  sum 
of  twenty  dollars,  for  the  care  and  maintenance  of  said  insane  person, 
with  such  extra  charges  as  may  be  occasioned  by  his  requiring  more 
than  ordinary  care  and  attention;  to  pay  not  exceeding ^/y  dollars 
for  all  damages  he  may  do  to  the  furniture  or  other  property  of  the 
asylum;  to  provide  him  with  suitable  clothing;  to  pay  all  expenses 
incurred  by  sending  such  patient  to  his  friends,  in  case  one  or  either 
of  us  shall  fail  to  remove  him  when  required  to  do  so;  and  to  pay 
reasonable  funeral  expenses  in  case  of  death.  Such  payments  for 
care  and  maintenance  are  to  be  made  on  the _/?rj/ days  oi  January 

I.  See,  generally,  the  statutes  cited  supra,  note  2,  p.  77. 
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April,  July  and  October  respectively,  in  each  year,  or  at  the  time  of 
removal  or  death,  with  interest  on  each  bill  after  it  becomes  due. 

In  witness  whereof,  we  have  hereunto  set  our  names  this  twenty- 
seventh  day  of  December,  i2>95. 

Richard  Roe,  100  First  street,  Kanab, 

Kane  County,  Utah. 
Robert  Rush,  200  Main  street,  Kanab, 
Kane  County,  Utah, 
(justification  of  sureties.') 

25.  Notice  that  Patient  is  Regristered  for  Discharge. 

Form  No.  1 12  70. 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  4008.)* 

State  Lunatic  Asylum,  Little  Rock,  Arkansas. 

January  1st,  iS99. 

To  the  county  and  probate  judge  of  Boone  county:  You  are  hereby 
notified  \.\v2it  John  Doe,  an  inmate  of  this  asylum,  who  was  admitted 
from  Boone  county  on  the  sixth  day  of  September,  i898,  is  this  day 
registered  for  discharge  because  of  recovery  (or  to  make  room,  or 
whatever  circumstances  govern  the  case),  and  you  are  requested  to 
cause  his  (or  her)  immediate  removal.  The  sheriff  will  (or  will  not) 
need  the  assistance  of  two  persons  for  his  (or  her)  safe  return  to" 
your  county. 

(seal)  John  Lane,  Superintendent. 

26.  Warrant  to  Remove  Patient. 

Form  No.  11271 .' 

{Commencing  as  in  Form  No.  11222,  and  continuing  doT.un  to  *.) 
Whereas,  John  Stone,  superintendent  of  the  State  Lunatic  Asylum  at 
Little  Rock,  Arkansas,  has  notified  the  county  and  probate  judge  of 
Franklin  county,  that  James  Doe,  an  inmate  of  said  asylum,  who  was 
admitted  from  Franklin  county  on  the  sixth  day  of  September,  iS98, 
has  been  registered  for  discharge,  to  make  room  (<?r  whatever  circum- 
stances govern  the  case),  and  has  requested  that  the  said  James  Doe  be 
immediately  removed;  now,  therefore,  you  are  hereby  commanded 
to  take  the  said  James  Doe  into  custody  and  to  deliver  him  without 
delay  to  his  guardian,  Nathan  Hale,  at  White  Oak  township  in  said 
county  of  Franklin."^ 

In  testimony  whereof  (^concluding  as  in  Form  No.  11222). 

1.  See,  generally,  the  statutes  cited  home  still  in  the  county,  or  to  such 
supra,  note  2,  p.  77.  party  and  place  in  the  county  as  may 

2.  Arkansas. —  Sand.  &  H.  Dig.  (1S94),  be  provided  for  the  further  custody  and 
§  4009;  see  also  statutes  cited  supra,  maintenance  of  the  person  so  dis- 
note  2,  p.  77.  charged,   if   he   be   not  recovered  and 

3.  Place  of  Delivery.  —  The  person  dis-  capable   of    taking    care    of     himself, 
charged  shall  be  delivered  to  his  guard-  Sand.  &  H.  Dig.  Ark.  (1894),  §  4009. 
ian  or  home,  if  he  have  a  guardian  or 
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Form  No.  1 1  2  7  2 . 

(Horner's  Stat.  Ind.  (1896),  §  2864.V 

State  of  Indiana^  ) 
Fulton  County.  \ 
To  the  sheriff  of  Fulton  County,  greeting: 

Whereas,  the  proper  authority  has  directed  that  John  Doe,  a  patient 
in  the  Indiana  Hospital  for  the  Insane,  from  this  county,  be  removed: 
You  are,  therefore,  hereby  commanded  forthwith  to  remove  said 
patient,  and  return  him  to  Cole  township  in  this  county. 

Witness  my  hand  and  seal  of  the  Fulton  Circuit  Court,  \)civs,  first  day 
of  Novejnber,  a.  d.  i  2>9^. 

(seal)  John  Lamb,  Clerk. 

Form  No.  1 1273. 

(Mo.  Rev.  Stat.  (1889),  §  501.)' 
State  of  Missouri,  \ 
Gentry  County.       J 
The  State  of  Missouri,  to  John  Stark: 

Whereas,  the  proper  authority  has  directed  \.\\2Ji  John  Doe,  a  patient 
in  the  state  lunatic  asylum,  from  this  county,  be  removed  from  said 
asylum,  you  are,  therefore,  hereby  commanded,  with  an  assistant,  if 
deemed  necessary  by  you,  forthwith  to  remove  said  patient  and 
return  him  to  this  county,  where  he  had  a  legal  settlement  when  he 
was  taken  to  said  asylum. 

Witness  my  hand  and  seal  of  office,  this  first  day  oi  June,  a.  d. 
\Z90. 

(seal)  John  Lamb,  Clerk. 

'^   Form  No.  1 1  2  7  4 .  • 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  709.)* 

The  State  of  Ohio,  Wayne  County,  ss. : 

Office  of  the  Probate  Judge  of  said  county. 

The  proper  authority  having  directed  that  Johfi  Doe,  a  patient  from 
this  county  in  the  asylum  for  the  insane  at  Toledo,  be  removed  there- 
from, you  are  commanded  forthwith  to  remove  said  patient,  and 
return  him  to  his  home  in  said  state. 

Witness  my  hand  and  official  seal,  \h\s  fifth  day  of  August,  i898. 

(seal)  John  Marshall,  Probate  Judge. 

Form  No.  11275. 
(Utah  Rev.  Stat.  (1898),  §  2188.)' 

1.  See,  generally,  the  statutes   cited  the  discharge  of  fo An  Doe,  an  inmate 

supra,  note  2,  p.  77.  of  Longview  Asylum,   you    are  hereby 

Longview  Hospital. — The   following  commanded  to  remove  said  inmate  to 

form   of   warrant   for   discharge    from  the  county  infirmary. 

Longview   hospital  is  given  in   Bates'  Witness   my   hand   and   ofl5cial  seal 

Anno.   Stat.  Ohio  (1897),  §  742,  to  wit:  this  sixteenth  day  of  February,  \^g8. 

"The  State  of  Ohio,  Hamilton  coun-  (seal)                  Samuel  Short, 

ty,  ss.:  Superintendent." 

The  proper  authority  having  directed 
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State  of  Utah,  \ 
County  of  Kane.  ) 
To  the  Superintendent  of  the  State  Insane  Asylum.'. 

Whereas,  Richard  Roe  and  Robert  Rush  have  made  application  that 
they  be  awarded  the  custody  oi  John  Doe,  an  insane  person,  who  was 
by  me  committed  to  the  State  Insane  Asylum  on  the_^r^/  day  of  May, 
\Z98,  and  they  having  compUed  with  the  provisions  of  law  in  such 
cases  made  and  provided,  you  are  hereby  directed  to  deliver  the 
said  John  Doe,  an  insane  person,  to  them, 

John  Marshall,  Judge. 

Form  No.   1 1  2  7  6 . 

(Utah  Rev.  Stat.  (1898),  §  2190.)! 

State  of  Utah,  \ 
County  of  Kane.  \ 
To  the  Superintendent  of  the  State  Insane  Asylum'. 

Having  this  day  examined  John  Doe,  a  person  heretofore  committed 
to  the  insane  asylum,  and  having  adjudged  \.\v&'s,2\di  John  Doe  as  being 
now  sane,  and  restored  to  reason,  you  are  therefore  directed  to 
return  s>2dd  John  Doe  to  the  county  oi  Kane  at  the  expense  of  said 
county. 

John  Marshall,  Judge. 

Form  No.   1 1  277. 

(Wis.  Stat.  (1898),  §  597.)' 

State  of  Wisconsin, ) 
Green  County  ) 

To  the  Sheriff  of  said  County: 

Whereas,  the  proper  authority  has  decided  that  John  Doe,  a  patient 
in  the  hospital  for  the  insane,  from  this  county,  be  removed  from  the 
hospital:  You  are  therefore  commanded  forthwith  to  remove  such 
patient  and  to  return  him  to  the  poor-house  or  jail  in  the  county 
whence  he  was  taken  to  the  hospital,  or  to  the  county  asylum  of  the 
county  of  Green. 

Witness  my  hand  and  the  seal  of  the  county  court  of  said  county, 
this  tenth  day  oi  July,  a.  d.  i?>98. 
~  (seal)  John  Marshall,  County  Judge. 

27.  Bond  to  Restrain  Injuries  of  Lunatic  Allowed  at  Larg'e. 

Form  No.  1 1 2  7  8 . 

(N.  Car.  Code  (1883),  §  2264.)! 

State  of  North  Carolina,  \ 
County  of  Wayne.  ) 

Know  all  men  by  these  presents,  that  -^e,  Richard  Roe,  ^rmcx^aA, 
zndjohn  Knox  and  Nathan  Hale,  sureties,  are  held  and  firmly  bound 

1.  See,  generally,  the  statutes    cited  supra,  note  2,  p.  77. 
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unto  the  state  oi  North  Carolina,  in  the  sum  oi  five  hundred  doWdiV?,, 
for  the  payment  whereof  we  bind  ourselves  and  each  of  us. 

Witness  our  hands  and  seals  th\s  fifteenth  day  oi  November,  1886. 
The  condition  of  the  above  obligation  is  this:  Whereas,  the  said 
Richard  Roe,  \i'\\h.  a  view  of  hindering  y<7//«Z><7^,  an  insane  person, 
resident  in  the  county  aforesaid,  from  being  sent  to  the  State  Hospital^ 
(or  to  effect  his  release  from  the  said  asylum)  hath  undertaken  to 
restrain  him  from  committing  injuries,  and  to  keep,  maintain,  sup- 
port and  take  care  of  the  ssiid  John  Doe.  Now,  if  the  sa.\d  Richard 
Roe  shall  faithfully  comply  with  the  conditions  of  this  obligation, 
then  the  same  shall  be  void,  otherwise  it  shall  be  in  full  force. 

Richard  Roe.  (seal) 
JbhnKnox.  (seal) 
Nathan  Hale,     (seal) 

Form  No.  1 1  2  7  9  . 

(Utah  Rev.  Stat.  (1898),  §  2188.)' 
State  of  Utah,      ) 
County  of  Kane,  f 

Know  all  men  by  these  presents,  that  we,  Richard  Roe  and  Robert 
Rush,  as  principals,  and  John  Miles  and  John  Styles,  as  sureties,  are 
held  and  firmly  bound  unto  the  state  of  Utah,  in  the  penal  sum  of 
five  hundred  dollars,  lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  board  of  commissioners  of  the  State  Insane  Asylum, 
for  which  payment  well  and  truly  to  be  made,  we  firmly  bind  our- 
selves, our  executors  and  administrators,  jointly  and  severally,  by 
these  presents. 

The  condition  of  the  above  obligation  is  such  that  whereas  an  order 
has  been  made  by  the  district  judge  of  the  j^*:^?^^/ district,  Kane  county, 
state  of  Utah,  directing  the  superintendent  of  the  State  Insane  Asylum 
to  deliver  the  person  oi  John  Doe,  an  insane  person,  to  Richard  Roe 
and  Robert  Rush,  the  nephews  of  said  insane  person,  the  said  order 
being  that  the  said  Richard  Roe  and  Robert  Rush  will  take  charge  of 
and  properly  care  for  the  said  John  Doe,  that  they  will  obey  all  orders 
of  the  said  judge  of  the  district  court  relating  to  the  proper  care  and 
custody  of  said  patient,  and  that  they  will  return  said  John  Doe  to 
the  asylum  when  so  ordered  by  the  judge  of  said  court,  and  will  obey 
the  laws  of  this  state  relating  to  insane  persons. 

Now,  therefore,  if  the  said  Richard  Roe  dind  Robert  Rush  shall  faith- 
fully perform  the  duties  and  comply  with  the  requirements  set  forth, 
then  this  obligation  shall  be  void  and  of  no  effect,  otherwise  to 
remain  in  full  force  and  virtue. 

Witness  our  hands  this  y?/V>^  day  oi  June,  iS98. 
In  the  presence  of  Nathan  Hale.    \  RicJiard  Roe. 

George  Dewey.  \  Robert  Rush. 

John  Miles. 
John  Styles. 

1.  See  N.  Car.  Laws  (i8gi),  c.  15,  }5  i,  2.  See,  generally,  the  statutes  cited 
changing  name   to    "The  State    Hos-     j«/ra,  note  2,  p.  77. 
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IV.  PROCEEDINGS  FOR  RESTORATION  TO   CAPACITY. 

1.  Petition.! 

Form  No.  1 1  2  8  c* 

{Commencing  as  in  Form  No.  11096,  and  continuing  down  to  *.) 
Your  petitioner,  Ja7nes  Doe,  by  Joseph  Doe,  his  next  friend,  (or 
i?i  his  own  proper  person^  who  was  adjudged  a  lunatic  by  the  s^S.6.  Pro- 
bate Court  of  Jefferson  county  on  the.  fourteenth  day  of  June,  i899, 
upon  the  application  of  James  Doe,  and  was  placed  under  the  guard- 
ianship of  Nathan  Hale,  of  said  county,  respectfully  shows  that  he  is 
now  restored  to  sanity  and  capable  of  managing  his  estate  and  taking 
proper  care  of  himself,  wherefore  he  prays  that  the  letters  of  guard- 
ianship granted  to  the  said  Nathan  Hale,  as  guardian  of  your  peti- 
tioner, and  the  said  proceedings  against  him  may  be  revoked. 

James  Doe,  by  Joseph  Doe,  his  next  friend. 
We,  the  undersigned  physicians,  having  first  examined  the  mental 
condition  of  the  above  named  James  Doe,  do  hereby  certify  that  we 
believe  him  to  be  of  sound  mind. 

Charles  Leeds,  M.  D. 
Joseph  B.  Fenwick,  M.  D. 

Form  No.  11281.^ 

Jn  the  matter  of  James  Doe,  \  In  Chancery. 

an  insane  person.  \  Kent  County,  ss. 

To  the  Chancellor  of  the  State  oi  Delaware: 

The  petition  oi  James  Doe,  of  the  city  oi  Dover,  in  the  county  of 
Kent,  respectfully  showeth : 

That  on  the  sixth  day  oi  June,  a.  d.  i855,  a  writ  of  insanity  issued 
out  of  this  court  against  your  petitioner,  and  on  the  twentieth  day  of 
June  following  an  inquisition  was  taken  by  virtue  thereof,  whereby 
your  petitioner  was  duly  found  to  be  insane,  and  said  inquisition 
having  been  confirmed,  John  Doe,  the  son  of  your  petitioner,  was 
subsequently  appointed  by  this  court  trustee  to  take  charge  of  him  and 
manage  his  estate. 

That  your  petitioner  having  perfectly  recovered  his  sound  state  of 
mind  and  understanding  for  three  months  past,  is  desirous  that  the 
said  proceedings  of  insanity  be  now  superseded  and  that  he  may  be 
restored  to  the  management  of  his  estate. 

1,  Where  an  affidavit  is  made  by  an  petition    was   carefully   and   correctly 

insane  person,   the  jurat  should    state  read  over  to  him  in  the  presence  of  such 

that  the   officer  has   examined  the   de-  officer  before    he    swore  to    the    same, 

ponent  for  the  purpose  of  ascertaining  Matter  of  Christie,  5  Paige  (N.  Y.)242; 

the  state  of  his  mind,  and   whether  he  Matter  of  Cross,  2  Ch.  Sent.  (N.  Y.)  3. 

was  capable   of  understanding  the  na-  2.  Alabama.  —  Civ.    Code   (1896),    § 

ture  and   object  of  the  petition  or  affi-  2262.       See  also   statutes   cited  supra. 

davit,  and  that  he  was    apparently    of  note  i,  p.  38. 

sound  mind  and  capable  of  understand-  3.  Delaware.  —  Rev.   Stat.   (1893),   p. 

ing  it.     Where  the  petitioner  is  blind,  382,  c.  49,  §  6.     See  also  statutes  cited 

the  officer  should  also  certify  that  the  supra,  note  i,  p.  38. 
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Your  petitioner  therefore  prays  tliat  he  may  be  at  liberty  to  attend 
in  open  court  for  the  purpose  of  being  examined  as  to  the  sanity  of 
his  mind  and  competency  of  understanding  for  the  management  of 
his  person  and  estate,  or  that  such  proof  touching  the  premises  may 
be  taken  as  the  chancellor  may  direct,  and  that  the  proceedings  had 
on  the  said  writ  of  insanity  may  be  superseded,  and  that  the  said 
John  Doe,  trustee  as  aforesaid,  may  be  ordered  to  deliver  and  pay 
to  your  petitioner  all  the  balance  of  his  estate,  real  and  personal,  in 
his  custody  and  control;  and  that  all  stocks  or  investments  may  be 
transferred  to  him,  and  for  such  further  or  other  order  in  the 
premises  as  to  the  chancellor  shall  seem  meet  and  the  case  may 
require. 

/antes  Doe. 

Form  No.  1 1  2  8  2 .' 

State  of  Illinois,  \  In  the  County  Court  of  Cook  County. 

Cook  County.       )      '     To  the  June  Term,  a.  d.  i899. 

In  the  matter  of  the  ) 

Estate  of  James  Doe,  insane.    V  Petition  for  Restoration. 
Oscar  L.    Stevens,  conservator.  ) 
To  the  Honorable  John  Marshall,  Judge  of  said  Court. 

Your  petitioner,  James  Doe,  of  Chicago,  in  the  county  of  Cook  and 
state  of  Illinois,  respectfully  shows  that  on  the  sixth  day  of  June, 
A.  D.  \W8,  he  was,  by  the  consideration  and  judgment  of  this  honor- 
able court,  adjudged  a  lunatic,  and  such  proceedings  were  thereupon 
had  that  one  Oscar  L.  Stevens  was  appointed  conservator  of  said 
James  Doe,  and  that  he  has  ever  since  and  now  is  acting  as  such 
conservator,' and  that  as  such  conservator  the  said  Oscar  L.  Stevens 
took  possession  of  the  estate,  real  and  personal,  belonging  to  the  said 
James  Doe,  and  now  holds  the  same  as  such  conservator. 

Your  petitioner  further  shows  that  he,  the  ?,2\di  James  Doe,  is  now 
fully  restored  to  his  reason,  and  is  now  fully  competent  to  have  the 
care,  management  and  entire  control  of  his  estate. 

Wherefore  your  petitioner  prays,  that  the  said  Oscar  L.  Stevens, 
conservator  as  aforesaid,  may  be  removed  from  said  conservatorship 
and  his  appointment  therein  revoked,  and  that  the  property  of  your 
petitioner  now  in  his  hands,  possession  or  control  may  be  restored  to 
your  petitioner,  and  that  he  may  have  the  full  control,  care  and  man- 
ment  of  the  same,  as  fully  and  completely  as  if  such  proceedings  had 
never  been  had,  and  for  such  other  and  further  relief  in  the  premises 
as  the  nature  of  his  case  may  require  and  to  your  honor  shall  seem 
meet. 

And  your  petitioner  will  ever  pray,  etc. 

James  Doe. 

(  Verification?) 

Form  No.  i  i  2  8  3  .*  ' 

1.  Illinois. — Starr  &  C.  Anno.  Stat.  2.  Minnesota.  —  Stat.  (1894),  §  4553- 
(1896),  c.  86,  par.  37.  See  also  statutes  See  also  statutes  cited  supra,  note  i, 
cited  supra,  note  i,  p.  38.  p.  38. 
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State  oi  Minnesota.  )  t     z>    i  ^    r-       4. 

r.       ,      c  n^         '  v  ss.    In  Probate  Court. 
County  o\  Mower.    ) 

In  the  matter  of  the         )  / 

Guardianship  of  John  Doe.  \ 

To  the  Probate  Court  in  and  for  said  County: 

The  petition  of  John  Doe,  in  the  county  of  Mower,  respectfully 
shows: 

That  by  an  order  of  this  court,  made  on  the  thirty-first  day  of 
January,  a.  d.  i8P5,  John  Doe  was  adjudged  to  be  insane  and  inca- 
pable of  taking  care  of  himself  and  his  estate,  and  John  Styles,  of 
Austin,  in  the  county  of  Mower,  was  duly  appointed  the  guardian  of 
his  person  and  estate,  and  accepted  the  trust;  that  said  appointment 
has  never  been  revoked;  and  that  the  said  John  Styles  still  continues 
to  have  the  custody  of  the  person  of  the  said  John  Doe  and  the  con- 
trol and  management  of  his  estate. 

That  the  said  John  Doe  is  now  of  sound  mind  and  capable  of  taking 
care  of  himself  and  his  property. 

Your  petitioner  therefore  prays  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined. 

Dated  the  first  day  oi  February,  a.  d.  iS99. 

John  Doe. 

(  Verification. ) 

2.  Order  Appointing  Day  of  Hearing. 

Form  No.  1 1  2  8  4 .' 

James  Doe,  a  lunatic.        f   ^        ^  .     goo 
Revocation  of  Guardianship.  \  -^  "*' 

It  is  hereby  ordered  by  the  court,  that  citation  issue  to  Nathan 
Hale,  as  guardian  of  said  lunatic,  requiring  him  to  appear  in  this 
court  on  the  twenty-third  day  of  June,  iS99,  to  show  cause,  if  any 
he  have,  why  he  should  not  be  removed  from  his  guardianship,  and 
his  letters  of  guardianship  revoked. 

3.  Citation  to  Guardian. 

Form  No.  11285.' 

The  State  of  Alabama, )    n     »    .    /^ 
J-  jr  r-       4.  r  Probate  Court. 

Jefferson  County.  \ 

To  any  Sheriff  in  said  County,  Greeting: 

You  are  hereby  commanded  without    delay  to  summon  Nathan 

Hale,  guardian  of  Richard  Roe,  a  lunatic,  personally  to  appear  before 

the  judge  {concluding  as  in  Form  No.  10122). 


State  of  Illinois,  \  In  the  County  Court  of  Cook  County. 


Form  No.  11286.* 

Cook  County.       [  ''°'    June  Term,  a.  d.  i^99. 

1.  A laliama.  —  C\v .  Code  (1896),  §  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
2263.  See  also  statutes  cited  supra,  note  (1896),  c.  86,  par.  38.  See  also  statutes 
1,  p.  38.  cited  supra,  note  I,  p.  38. 
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In  the  matter  of  the  ) 

Estate  of  James  Doe,  tnsatte.    V  Notice  of  Application  for  Restoration. 
Oscar  L.  Stevens,  cotiservator.  ) 
To  Oscar  I.  Stevens,  Conservator: 

Take  notice,  that  at  the  June  term  of  the  County  Court,  to  be  begun 
and  holden  within  and  for  the  said  county  of  Cook  on  the  sixth  day 
oi  June,  a.  d,  iW9,  at  the  court-house  in  Chicago,  in  said  county,  James 
Doe,  formerly  adjudged  an  insane  person,  and  for  whom  you  were 
appointed  and  are  now  acting  as  conservator,  will  make  application 
for  restoration  on  the  ground  that  he  is  restored  to  his  reason,  and 
for  an  order  of  court  removing  you  from  such  conservatorshiji,  and 
revoking  your  appointment  therein,  and  restoring  him  to  all  his 
former  rights  and  privileges,  both  of  person  and  estate,  according  to 
the  statute  in  such  case  made  and  provided. 

Dated  at  Chicago,  in  said  county,  this  twenty- fourth  day  of  May^ 
A.  D.   i85P. 

James  Doe, 

4.  Order  Adjudg^ing  Restoration. 

Form  No.  11287.' 

(^Title  of  cause  as  in  Form  No.  1128 J/..) 

This  being  the  date  set  for  hearing  the  application  oi  James  Doe  by 
Joseph  Doe,  his  next  friend,  for  the  revocation  of  the  letters  of  guard- 
ianship of  Nathan  Hale,  his  guardian,  now  comes  the  said  James 
Doe,  by  Joseph  Doe,  his  next  friend,  and  moves  that  such  application 
be  granted,  and  it  appearing  to  the  court  that  due  notice  of  the  time 
and  nature  of  this  hearing  has  been  given  to  the  said  Nathan  Hale, 
by  process  of  citation  duly  served  upon  him,  and  the  said  Nathan 
Hale  not  contesting  the  allegations  of  the  said  application,  and  the 
court  being  satisfied  of  the  truth  thereof. 

It  is  therefore  ordered  and  decreed  that  the  prayer  of  said  applica- 
tion be  granted  and  that  the  proceedings  on  the  inquisition  whereby 
the  said  James  Doe  was  declared  to  be  a  lunatic,  be  and  the  same 
hereby  are  revoked. 

It  is  further  ordered  and  decreed  that  the  letters  of  guardianship 
of  the  said  Nathan  Hale  be  and  the  same  hereby  are  revoked. 

And  it  is  further  ordered  and  decreed  that  the  said  James  Doe  be 
and  he  hereby  is  restored  to  the  custody  and  management  of  his 
estate. 

Form  No.  1 1288.' 

And  now,  to  wit,  this  sixth  day  of  June,  a.  d.  i89P,  the  foregoing 
petition  oi  James  Doe  having  been  read  and  considered,  and  it  appear- 
ing to  the  satisfaction  of  the  chancellor  by  (^Here  set  forth  the  mode  of 
proof,  whether  by  the  examination  of  the  party  in  open  court  or  otherwise') 
that  the  said  James  Doe  has  been  restored  to  a  sound  state  of  mind 
and  understanding,  on  motion  of  Joseph  Story,  solicitor  for  the  said 

1.  Alabama. — Civ.  Code  (1896),  §  2.  Delaware.  —  Rev.  Stat.  (1893),  p. 
2264.  See  also  statutes  cited  supra,  382,  c.  49,  §  6.  See  also  statutes  cited 
note  I,  p.  38.  supra,  note  i,  p.  38. 
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James  Doe,  it  is  ordered  that  the  proceedings  in  insanity  heretofore 
taken  with  respect  to  the  said  yaw<?^  Z)<7^  be  forthwith  superseded  and 
determined,  and  that  the  said  James  Doe  be  and  he  is  hereby  restored 
to  the  control  of  himself  and  the  management  of  his  estate,  and  that 
John  Doc,  the  trustee  heretofore  appointed,  be  discharged  of  and  from 
the  care,  trust  and  government  of  the  person  of  the  said  James  Doe, 
and  from  the  possession,  care  and  management  of  the  said  estate,  as 
well  real  as  personal,  of  the  said  James  Doe.  And  the  said  John 
Doe,  trustee  aforesaid,  is  ordered  and  directed  to  deliver  and  pay  to 
the  said  Jatnes  Doe  all  his,  the  said  James  Doe's,  estate,  real  and  per- 
sonaT,  which  may  be  in  the  custody,  possession  or  control  of  the  said 
John  Doe,  and  to  transfer  to  the  said  James  Doe  all  the  stock  and 
investments  standing  in  the  name  of  or  for  the  benefit  of  the  said 
James  Doe,  and  all  evidences  thereon  and  securities  therefor. 


Form  No.  i  1289.' 

State  of  Minnesota,  )  In  Probate  Court. 

Qounty  oi  Ramsey.   \      '     Special!^ trra,  July  26,  i2>99. 

In  the  matter  of  the  ) 

Guardianship  of  James  Doe.  \ 

On  reading  and  filing  the  petition  of  James  Doe,  a  person  who  has 
been  declared  insane  and  under  guardianship,  representing  that  the 
said  James  Doe  is  of  sound  mind,  and  capable  of  taking  care  of  him- 
self and  his  property,  and  praying  to  have  the  fact  of  his  restoration 
to  capacity  judicially  determined; 

It  appearing  that  personal  notice  of  the  hearing  of  said  petition 
has  been  given  to  Nathan  Hale,  the  guardian  of  the  said  James  Doe; 

The  court  having  found  that  the  said  James  Dot  is  of  sound  mind, 
and  capable  of  taking  care  of  himself  and  his  property; 

It  is  therefore  ordered  and  adjudged  that  the  said  James  Doe  be 
and  he  is  hereby  restored  to  capacity,  and  that  the  guardianship  of 
the  said  Nathan  Hale  shall  cease. 

Dated  at  St.  Paul,  the  twenty-sixth  day  oi  July,  a.  d.  i8P9. 

By  the  court:     John  Marshall,  Judge  of  Probate. 

1.  Minnesota.  —  Stat.  (1894),  §  4553-  See  also  statutes  cited  supra,  note  i, 
p.  38. 
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INSANITY. 

I.  IN  Civil  Cases,  137. 
II.  In  Criminal  cases,  138. 

a.  Defendant  Insane  When  Offense  Comtnttted,  138. 

b.  Defendant  Insane  at  Time  of  Trials  139. 

CROSS-REFERENCES. 

See  the  title  INSANE  PERSONS,  ante,  p.  35. 

I.  IN  CIVIL  CASES.i 


1.  Insanity  as  Defense,  How  Shown.  — 

In  some  jurisdictions  insanity  must  be 
specially  pleaded.  Rules  Under  Conn. 
Prac.  Act.  No.  IV,  §  6;  10  Encycl.  of 
PI.  and  Pr.  1214.  While  in  others  a 
person  may  plead  that  he  was  non  com- 
pos mentis,  ox  show  it  in  evidence  under 
the  general  issue.  Mitchell  v.  King- 
man, 5  Pick.  (Mass.)  431;  Young  v. 
Stevens,  48  N.  H.  133  (citing  Burke  v. 
Allen,  29  N.  H.  106);  10  Encycl.  of  PI. 
and  Pr.  1214.  And  in  the  absence  of 
statutory  provision  or  rule  of  court  may 
always  be  given  in  evidence  under  the 
general  issue.  10  Encycl.  of  PI.  and 
Pr.  1216. 

Seqtiisites  of  Answer  or  Plea  —  Gen- 
erally, —  For  the  formal  parts  of  an 
answer  or  plea  in  a  particular  jurisdic- 
tion see  the  titles  Answers  in  Code 
Pleading,  vol.  i,  p.  799;  Pleas. 

When  Continuing,  Pleaded  by  Guard- 
ian. —  If  defendant  pleads  by  attor- 
ney, and  upon  examination  it  appears 
that  his  incapacity  continues,  the  plea 
may  be  treated  as  a  nullity,  and  a 
guardian  ad  litem  be  appointed  who 
may  plead  de  novo.  Mitchell  v.  King- 
man, 5  Pick.  (Mass.)  431, 

Must  Specify  Incapacity.  —  A  plea 
that  the  complainant  "is  incapable  of 
taking  care  of  herself  or  her  property," 
and  not  specifying  the  particular  in- 
capacity, is  bad  and  insufficient.  It 
should  set  up  idiocy,  lunacy,  or  im- 
becility of  mind,  or  an  inquisition 
found.  Corlies  v.  Corlies,  23  N.  J.  Eq. 
197. 

V6 


Meed  Not  Aver  Continttance  of  Dis- 
ability. —  In  an  action  against  the  heirs 
of  a  decedent  for  specific  performance, 
an  answer  is  sufficient  which  avers 
that  at  the  time  of  making  the  execu- 
tory contract  set  up  in  the  complaint 
the  decedent  was  of  unsound  mind  and 
incapable  of  entering  into  a  binding 
contract,  and  need  not  aver  that  such 
insanity  was  a  continuing  disability. 
Sheets  v.  Bray,  125  Ind    33. 

Verification.  —  In  Alabama,  under  a 
statute  requiring  pleas  of  non  est 
factum  to  be  verified  by  the  oath  of 
the  party,  a  special  plea  setting  forth 
that  the  deed  sued  on  was  not  the  deed 
of  the  defendant,  because  at  the  time 
of  its  execution  he  was  a  lunatic,  not 
verified  by  affidavit,  is  bad  on  de- 
murrer. Winston  v.  Moffet,  9  Port. 
(Ala.)  518. 

Restoration  of  Benefits  Received.  — 
Defense  of  insanity  may  be  interposed 
to  an  action  upon  a  contract  without 
restoring  what  the  insane  person  re- 
ceived thereunder,  in  cases  where  the 
ability  does  not  remain  of  restoring 
what  was  received  in  specie.  Rea  v. 
Bishop,  41  Neb.  202. 

Insanity  of  Plaintiff.  —  In  Chicago, 
etc.,  R.  Co.  V.  Munger,  78  111.  300,  de- 
fendant pleaded  this  plea,  to  wit:  "  And 
the  said  defendant,  said  Chicago  and 
Pacific  Railroad  Company,  by  Chas.  D. 
F.  Smith,  its  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when, 
etc.,  and  says  that  the  said  plaintiff, 
before  and  at  the  time  of  the  com- 
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11291. 


John  Doe 

vs. 

Richard  Roe. 


Form  No.  i  1290. 
(Conn.  Prac.  Act,  p.  212,  No.  391.)' 

Superior  Court, 


New  Haven  County, 

January  Term,  iZ80. 
Answer. 
At  the  time  of  the  making  of  the  alleged  promise  (or  agreement  or 
of  the  executing  of  the  alleged  deed')  the  defendant   was  of   unsound 
mind,  and  thereby  incapable  of  making  (or  executing')  and  of  binding 
himself  by  the  same. 

l^y  Jeremiah  Mason,  his  attorney. 


II.  IN  Criminal  Cases. 

a.  Defendant  Insane  When  Offense  Committed.^ 
Form  No.  1 1  2  9  i  .^ 


mencement  of  this  suit,  was,  and  still 
is,  an  insane  person,  and  as  an  insane 
person,  then  was,  and  still  is,  confined 
in  an  hospital  for  the  insane,  in  Ba- 
tazna,  in  said  state  of  Illinois,  to  wit:  at 
said  Cook  county.  And  this,  the  said 
defendant  is  ready  to  verify;  where- 
fore, it  prays  judgment  of  the  plain- 
tiff's said  writ,  and  that  the  same  may 
be  quashed."  It  was  held  that  this 
plea  was  bad  on  demurrer,  for  until 
the  appointment  and  qualification  of  a 
conservator  for  an  insane  person,  suit 
may  be  brought  in  the  insane  person's 
name  for  the  recovery  of  a  debt  due 
him. 

In  Allen  v.  Pannell,  51  Tex.  165,  it 
was  held  that  a  plea  that  the  plaintiff 
had  become  non  compos  mentis  was  in 
the  nature  of  a  plea  in  abatement,  and, 
not  being  sworn  to,  was  bad  on  general 
exceptions. 

Insufficient  Beplication  Setting  Up  In- 
sanity.—  Where  the  plea  of  the  insurer 
was  that  the  insured  violated  the  con- 
dition against  self-destruction  (whether 
committed  when  sane  or  insane,  felo- 
nious or  otherwise)  by  compassing 
his  own  death  by  shooting  himself, 
such  shooting  being  an  act  of  self-de- 
struction, and  the  replication  was  "  that 
at  the  time  when  the  alleged  act  of 
self-destruction  was  committed,  the 
insured  was  of  unsound  mind,  wholly 
and  entirely  unconscious  of  the  phy- 
sical and  moral  consequences  of  the 
act  and  was  the  subject  of  an  insane 
impulse  which  he  had  no  power  to 
resist,"  it  was  held  that  a  demurrer  to 
such    replication    was    properly    sus- 


tained because  it  did  not  deny  the  ma- 
terial allegation  of  the  plea  that  the 
self-destruction  was  intentional.  Sup- 
piger  V.  Covenant  Mut.  Ben.  Assoc, 
20  111.  App.  595. 

1.  In  Connecticut,  the  fact  that  the 
defendant  was  non  compos  mentis  must 
be  specially  pleaded.  Rules  Under 
the  Prac.  Act,  No.  IV,  §  6.  See,  gen- 
erally, supra,  note  I,  p.  137. 

This  same  form  is  given  in  2  Ab- 
bott's F.  41. 

2.  Insanity  When  Offense  Committed, 
How  Shown,  —  In  some  states,  when  the 
defendant  desires  to  plead  that  he  was 
of  unsound  mind  when  the  offense 
was  committed,  he  himself  or  his 
counsel  must  set  up  such  defense  spe- 
cially in  writing,  and  the  prosecuting 
attorney  may  reply  thereto  by  a  general 
denial  in  writing.  Horner's  Stat.  Ind. 
(1896),  §  1764;  Wis.  Stat.  (1898),  §  4697. 
While  in  others,  when  the  defense  of 
insanity  is  set  up  in  any  criminal 
prosecution,  it  must  be  by  special  plea 
interposed  at  the  time  of  arraignment 
and  entry  of  record  upon  the  docket 
of  the  court,  which  in  substance  should 
be  "  not  guilty  by  reason  of  insanity." 
Ala.  Crim.  Code  (1896),  §  4939;  Perry  v. 
State,  87  Ala.  30;  Maxwell  v.  State,  89 
Ala.  150;  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  336.  And  in  the  absence 
of  statutory  provision  the  defense  may 
be  raised  under  the  plea  of  "  not 
guilty."  ID  Encycl.  of  PI.  and  Pr. 
1216. 

3.  Indiana.  —  Horner's  Stat.  (1896), 
§  1764.      See,  generally,  supra,  note  2. 
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State  of  Indiana.  \ 

r   SS 

County  of  Henry.  J 

In  the  Henry  Circuit  Court,  October  Term,  A.  d.  xW8. 
State  of  Indiana  ) 

against  >■  Plea  in  Bar. 

yo^n  Doe.       ) 

And  the  said  John  Doe,  in  person  and  by  attorney,  having  heard  the 
said  indictment  read,  says  that  the  said  State  of  Indiana  ought  not 
further  to  prosecute  the  said  indictment  against  him,  because,  he 
says,  that  at  the  time  when  the  offense  in  said  indictment  described 
was  committed,  he,  the  said  John  Doe,  was  of  unsound  mind,  and  this 
he  is  ready  to  verify.  Wherefore  he  prays  judgment  and  that  he 
may  be  discharged  from  the  premises  in  said  indictment  mentioned. 

John  Doe, 
By  Jeremiah  Mason,  his  Attorney. 

b.  Defendant  Insane  at  Time  of  Trial.' 

Form  No.  11292.^ 

Georgia  —  J/ia!^^?^  County. 

The  State  of  Georgia  )  o  ^     •      /- 

ap-ainst  (  Superior  Court, 

jf^Doe.  \  April  ^.rr.,^Z99. 

And  the  said  John  Doe,  in  person  and  by  attorney,  having  heard 
the  said  indictment  read,  says,  that  at  the  time  of  the  finding  of  this 
indictment  the  defendant  was  and  now  is  insane. 

John  Doe, 
By  Jeremiah  Mason,  his  Attorney. 

1.  Insanity    at    Time  of    Trial,    How  forth  v.  State,  75  Ga.  614;  Fogarty  v. 

Shown. —  In  some  states,  where  it  is  de-  State,    80  Ga.  450;  Tenn.   Code  (1896), 

sired  to  show  that  defendant  is  insane  §  2631,  note  i.     And  see   10  Encycl.  of 

at  the  time  of  trial,  this  fact  must  be  PI.  and  Pr.  1218. 

specially .  pleaded.     3  Ga.  Code  (1895),        2.  Georgia.  —  3   Code    (1895),  §   951. 

§  951;  Long  V.  State,  38  Ga.  491;  Dan-  See,  generally,  supra,  note  i. 
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INSOLVENCY;   BANKRUPTCY. 

By  Thomas  E.  O'Brien. 

I.  SCOPE  OF  THIS  ARTICLE,  144. 
II.  PETITION,  145. 

1.  By  Debtor,  145. 

a.  In  General,  145. 

b.  Partnership,  146. 
8.  By  Creditors,  148. 

III.  AFFIDAVIT  IN  FORMA  PAUPERIS,  150. 

IV.  SCHEDULES,  151. 

1,   Schedule  A  —  Statement  of  All  Debts  of  Bankrupt,  151. 

a.  Creditors  Who  are  to  be  Paid  in  Full,  or  to  Whom  Priority 

is  Secured  by  Law,  151. 

b.  Creditors  Holding  Securities,  153. 

c.  Creditors  Whose  Claims  are  Not  Secured,  1 54. 

d.  Liabilities  on    Notes  or   Bills  Discounted,  Which    Ought 

to  be  Paid  by  the  Drawers,  Makers,  Acceptors  or  En- 
dorsers, 155. 

e.  Accommodation  Paper,  156. 

f.  Oath  to  Schedule  A,  157. 

a.   Schedule  B  —  Statement  of  All  Property  of  Bankrupt,  157. 

a.  Real  Estate,  157. 

b.  Personal  Property,  158. 

c.  Choses  in  Action,  159. 

d.  Property  in  Reversion,  Remainder  or  Expectancy,  Includ- 

ing Property  Held  in  Trust  for  the  Debtor  or  Subject  to 
Any  Power  or  Right  to  Dispose  of  or  to  Charge,  160. 

e.  Property  Claimed  as  Exempt,  161. 

/.  Books,  Papers,  Deeds  and  Writings  Relating  to  Bankrupt's 
Business  and  Estate,  162. 

g.  Oath  to  Schedule  B,  162. 

3.  Summary  of  Debts  and  Assets,  163. 

4.  Amendfnents  to  Schedule,  164. 

a.  Petition,  164. 

b.  Order  Allowing  Amendments,  165. 

V.  PROCEEDINGS  UPON  PETITION,  165. 

1.  Order  to  Show  Cause  on  Creditors'  Petition,  165. 
8.   Subpoena  to  Alleged  Bankrupt,  166. 

3.  Denial  of  Bankruptcy,  167. 

4.  Order -for  Jury  Trial,  167. 
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6.    The  Adjudication,  i68. 

a.  That  Debtor  is  Not  a  Bankrupt,  i68. 

b.  That  Debtor  is  a  Bankrupt,  169. 
VI.  PROCEEDINGS  UPON  REFERENCE,  169. 

1.  By  and  Before  Referees,  169. 

a.  Order  of  Reference,  169. 

(i)  In  General,  169. 

(2)  In  Absence  of  Jtidge,  170. 

b.  Referee's  Oath  of  Office,  171. 

c.  Bond  of  Referee,  171. 

d.  Meetitig  of  Creditors,  172. 

(i)  Notice  of  First  Meeting,  172. 

(2)  Affidavit  of  Mailing  Notice,  1 73. 

(3)  Affidavit  of  Publishing  Notice,  1 74. 

(4)  Appearance  by  Attorney,  175. 

{a)  General  Letter  of  Attorney  iii  Fact,  175. 
lb)  Special  Letter  of  Attorney  in  Fact,  176. 
(r)  Notice  of  Appearance,  177. 

(5)  Proof  of  Debt,  177. 

(a)  ^7  Claimant  in  Person,  177. 
d!d!.   Unsecured  Debt,  177. 
/^/^.   Secured  Debt,  179. 
(^)  By  Agent  or  Attorney,  179. 
dfa.    Unsecured  Debt,  179. 
^^.   Secured  Debt,  180. 
(f)  ^j-  Corporation,  180. 
(d?)  j5y  Partnership,  181. 
(^)  Affidavit  of  Lost  Bill  or  Note,  182. 
(/)  Order  Reducing  Claim,  182. 
(^)  Order  Expunging  Claim,  183. 
(//)  Zz>/  ^/  Z>^^/j  Proved  at  First  Meeting,  183. 
*.  Relating  to  Dividends,  184. 

(i)  Notice  of  Creditors'  Meeting,  184. 

(2)  Notice  of  Dividends,  184. 

(3)  Notice  of  Final  Meeting  of  Creditors:  No  Divi- 

dend, 185. 

(4)  Z/V/"  <?/  Claims  and  Dividends  to  be  Recorded  by 

Referee  and  Delivered  to  Trustee,  1 85 . 
/.  Certificate  of  Referee,  186. 
(i)   To  fudge,  186. 

{a)  In  General,  186. 
(^)  After  a  Reference  by  the  Judge,  186. 
(2)   To  Clerk,  on  Closing  the  Estate,  187. 
2.  Relating  to  Trustees,  189. 

a.  Appointvtent  of  Trustee,  189. 
(i)  j9v  Creditors,  189. 
(2)  j^y  Referee,  190. 
^.  Order  that  No  Trustee  be  Appointed,  190. 
r.   Notice  to  Trustee  of  His  Appointment,  191. 
dT.  Bond  of  Trustee,  191. 
^.  /ustificatioji  of  Surety  to  Bond,  192. 
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f.  Order  Approvifig  Trustee's  Bond^  193. 

g.  Trustee's  Return  of  No  Assets,  193. 

h.  Report  of  Exempt  Property  by  Trustee,  194. 
/,  Account  of  Trustee,  194. 
j.  Oath  to  Final  Account  of  Trustee,  195. 
k.  Order  Allowing  Account  and  Discharging  Trustee,  195. 
/.  Order  Discharging  Trustee  :  No  Assets,  196. 
m.  Removal  of  Trustee,  1 96. 
(i)  Petition,  196. 

(2)  Notice  of  Petition,  197. 

(3)  Order  for  Remoiial,  197. 

(4)  Order  for  Choice  of  New  Trustee,  1 98, 

VII.  Appointment  of  receiver,  198. 

1.   Petition,  198. 

a.  By  Bankrupt,  198. 

b.  By  Creditors,  199. 

3.   Order  Appointing  Receiver,  200. 

VIII.  Appraisal  of  property,  201. 

1.  Appointment  of  Appraisers,  20\. 
3.   Oath  of  Appraisers,  201. 
3.   Report  of  Appraisers,  201. 

IX.  ARBITRATION  OF  CONTROVERSY,  202. 

1.  Petition  to  Submit  Controversy,  202. 

2.  Order  to  Submit  Controversy,  202. 

X.   COMPROMISE  OF  CLAIM,  203. 

1.  Petition  for  Authority  to  Compromise,  203. 

3.  Order  Authorizing  Compromise,  204. 

XL  REDEMPTION  OF  PROPERTY  FROM  LlEN,  204. 
1.  Petition  for  Authority  to  Redeem,  204. 
2."  Order  Authorizing  Redemption,  205. 

XII.  Sale  of  Property,  205. 

1.  Notice  to  Creditors  of  Application  to  Sell,  205. 

2.  Petition,  206. 

a.  For  Sale  of  Perishable  Property,  206. 

b.  For  Private  Sale,  206. 

c.  For  Sale  Subject  to  Lien,  207. 

d.  For  Sale  of  Real  Estate  by  Auction,  207. 

3.  Order,  208. 

a.  In  General,  208. 

b.  For  Sale  of  Perishable  Property,  208. 

c.  For  Private  Sale,  209. 

d.  For  Sale  Subject  to  Lien,  209. 

e.  For  Sale  of  Real  Estate  by  Auction,  210. 

4.  Notice  of  Sale  of  Property,  210. 

XIII.  DETENTION  OF  BANKRUPT  FOR  EXAMINATION,  210. 

1.  Affidavit,  211. 

2.  Warrant  to  Marshal,  211. 
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XIV.  EXAMINATION  OF  BANKRUPT  OR  WITNESS,  212. 

1.    Order  for  Examination  of  Bankrupt,  212. 
«.   Summons  to  Witness,  213. 

3.  Return  to  Summons,  213. 

4.  The  Examination,  2 14. 

XV.  Seizure  of  bankrupt's  property,  214. 

1.  Affidavit,  214. 

2.  Warrant  to  Marshal,  215.   • 

3.  Return  by  Marshal,  216. 

4.  Bond  of  Petitioning  Creditor,  217. 

5.  Bond  by  Debtor  to  Marshal,  217. 

XVI.  Stay  of  Proceedings  in  State  Courts,  218. 

1.  Affidavit,  218. 

a.  To  Stay  Action,  218. 

b.  To  Stay  Proceedings  on  Judgment,  220. 

2.  Petition,  221. 

3.  Stipulation  for  Hearing  on  Order  to  Show  Cause  Before 

Referee,  222. 

4.  Decision  of  Referee  on  Stipulation,  223. 

6.  Order,  224. 

a.  For  Temporary  Injunction  and  to  Show  Cause,  224. 

b.  For  Permanent  Injunction,  225. 

(i)  Pending  Action,  225. 

( 2 )  Proceedings  on  Judgment,  225, 

XVII.  REVIEW  OF  DECISION  OF  REFEREE  BY  COURT,  226. 

1.  Motion,  226. 

2.  Order  Sustaining  Decision,  226. 

XVIII.  COMPOSITION  BY  BANKRUPT,  227. 

1.  Petition  for  Meeting  to  Consider  Composition,  227. 

2.  Application  for  Confirmation  of  Composition,  227. 

3.  Notice  to  Show   Cause  on  Application  for  Confirmation  of 

Composition,  228. 

4.  Specification  in  Opposition  to  Confirmation  of  Composition^ 

229. 

5.  Order  Confirming  Compositio7i,  229. 

6.  Order  of  Distribution  on  Composition,  230. 

XIX.  DISCHARGE  OF  BANKRUPT,  231. 

1.  Notice  of  Application  for  Discharge,  231. 

2.  Petition  for  Discharge,  232. 

3.  Order  for  Notice  on  Petition,  233. 

4.  Affidavit  of  Publication  of  Order,  234. 

6.   Certificate  of  Mailing  Copies  of  Order,  235. 

6.  Opposition  to  Discharge,  235. 

a.  Specifications  of  Grounds,  235, 

b.  Demurrer  to  Specifications,  236. 

c.  Notice  of  Hearing  on  Demurrer,  236. 

d.  Order  Sustaining  Demurrer,  236. 

7.  Certificate  of  Referee  on  Application  for  Discharge,  2'yi. 

8.  Order  of  Discharge,  238. 
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XX.  PLEADING  DISCHARGE  AS  A  DEFENSE,  238. 
1.   Plea  or  Answer^  239. 
3.   Replication  or  Reply ^  243. 

a.  Debt  Created  by  False  Representations  of  Defendant^ 

244. 

b.  Debt  Created  by  Fraud  of  Defendant  While  Acting 

in  a  Fiduciary  Capacity^  245. 

c.  Plaintiff  Had  No  Notice  of  Proceedings  in  Bank- 

ruptcy, 245. 

XXI.  ACTIONS  BY  TRUSTEES,  246. 

1.    To  Recover  Debt  Due  Bankrupt,  247. 
8.    To  Recover  Property  Conveyed  by  Bankrupt,  248. 
3.    To  Recover  Proceeds  of  Property  Conveyed  by  Bankrupt^ 
250. 

XXII.  Criminal  PROCEEDINGS,  251. 

1.  Concealment  of  Property  by  Bankrupt,  251. 

2.  Fmbezzlement  of  Property  by  Trustee,  252. 

3.  Receiving  Property  from  Bankrupt,  253. 

CROSS-REFERENCES. 

See  the  titles  APPEALS,  vol.  i,  p.  890;  DEPOSITIONS,  vol.  6,  p. 
487;  ERROR,  WRIT  OF,  vol.  7,  p.  711;  EXTRADI- 
TION, vol.  8,  p.  475;  HABEAS  CORPUS,  vol.  9,  p.  143; 
and  the  GENERAL  INDEX  to  this  work. 

I.  SCOPE  OF  THIS  ARTICLE. 

The  National  Bankrupt  Act  of  1898,  approved  July  i,  1898,  has 
superseded  and  suspended  all  state  insolvency  laws.^  And  this 
applies  with  equal  force  to  laws  regulating  voluntary  assignments 
for  the  benefit  of  creditors,  which  are  in  the  nature  of  insolvency 
laws. 2  For  this  reason,  in  this  article,  only  such  forms  as  are  neces- 
sary under  the  operation  of  the  bankrupt  act  are  given. 

1.  In  re  Richard,  94  Fed.  Rep.  633;  In  In  r^  Curtis,  91  Fed.  Rep.  737,  it  is 
In  re  Smith,  92  Fed.  Rep.  135;  /«  re  said:  "The  object  of  enumerating,  in 
John  A. Ethridge  Furniture  Co.,  92  Fed.  the  National  Bankrupt  Act,  what  shall 
Rep.  329;  In  re  Curtis,  91  Fed.  Rep.  constitute  an  act  of  bankruptcy,  is  for 
737;  In  re  Bruss-Ritter  Co.,  90  Fed.  the  very  purpose  of  specifying  with  cer- 
Rep.  651;  Parmenter  Mfg.  Co.  v,  tainty  what  estates  shall  be  adminis- 
Hamilton,  172  Mass.  178;  Leaz/.  George  tered  in  the  bankrupt  courts.  And,  in 
M.  West  Co.,  91  Fed.  Rep.  237;  In  re  declaring  that  whosoever  should  at- 
McKee,  (U.  S.  Dist.  Ct.  1899)  i  Nat.  tempt  to  distribute  his  estate  by  a  gen- 
Bankr.  News  139;  Matter  of  Huddle-  eral  assignment  should  be  adjudged  a 
ston,  (U.  S.  Dist.  Ct.  1899)  i  Nat.  bankrupt,  it  is  also  the  plain  intent  of 
Bankr.  News  214;  Davis  v.  Bohle,  (U.  the  law  that  such  person  shall  not  be 
S.  Cir.  Ct.  App.  1899)  I  Nat.  Bankr.  permitted,  after  the  ist  day  of  July, 
News  216;  In  re  Fellerath,  (U.  S.  Dist.  1898,  to  do  so,  but  instead  such  estate 
Ct.  1899)  I  Nat.  Bankr.  News  92;  In  must  be  administered  in  the  precise 
re  Smith,  (U.  S.  Dist.  Ct.  1899)  i  Nat.  manner  pointed  out  by  the  National 
Bankr.  News  356.  Bankrupt  Act." 

2.  In  re  Curtis,  gi  Fed.  Rep.  737;  In  Common-law  Assignment  for  Benefit  of 
re  Bank  of  Waverly  (U.  S.  Dist.  Ct.  Creditors. —  It  has,  however,  been  held 
1899)  I  Nat.  Bankr.  News  41.  that,    while   insolvency  laws  are   sus- 
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II.  PETITION.! 
1.  By  Debtor, 
a.  In  General. 

Form  No.  1 1  2  9  3 .' 

To  the  Honorable  John  Marshall,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts;"^ 

The  petition  oi  John  Dae^  of  Boston,  in  the  county  of  Suffolk  and 
district  and  state  of  Massachusetts,  {state  occupation^,  respectfully 
represents:  That  he  has  had  his  principal  place  of  business  (or  has 
resided  or  has  had  his  domicile^  for  the  greater  portion  of  six  months 
next  immediately  preceding  the  filing  of  this  petition  at  No.  100 
Madison  street,^  in  the  city  oi  Boston,  within  said  judicial  district; 
that  he  owes  debts  which  he  is  unable  to  pay  in  full;  that  he  is  willing 
to  surrender  all  his  property  for  the  benefit  of  his  creditors,  except 
such  as  is  exempt  by  law,  and  desires  to  obtain  the  benefits  of  the 
acts  of  congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your 
petitioner's  oath,  contains  a  full  and  true  statement  of  all  his  debts; 
and  (so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning 
said  debts  as  are  required  by  the  provisions  of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your 

pended  by  the  bankrupt  act  of  1898,  the  3.  The  courts  of  bankruptcy  are:  The 

common-law  deed   of   assignment  for  district  courts  of  the   United  States  in 

the  benefit  of  creditors,  and    the  pro-  the  several  states,  the  supreme  court  of 

ceedings  thereunder  are  not  void,  but  the  District  of  Columbia,   the  district 

voidable   only   in  case  proceedings  in  courts  of  the  several  territories,  and  the 

bankruptcy    are    subsequently     insti-  United   States    courts    in    the    Indian 

tuted.      /«   re  Sievers,   91    Fed.    Rep.  Territory  and   the   District  of  Alaska'. 

366;    /«    re   Gutwillig,    go    Fed.    Rep.  Bankrupt  Act  of  1898,  c.  2,  j^  2. 

475;   /«  re   Romanow,    92    Fed.    Rep.  4.  Who  may  Become  a  Bankrupt. — Any 

510.                        "  person  who  owes  debts,  except  a  cor- 

1.  "  Petition  "  shall  mean  a  paper  filed  poration,  shall  be  entitled  to  the  benefits 
in  a  court  of  bankruptcy,  or  with  the  of  this  act  as  a  voluntary  bankrupt, 
clerk  or  deputy  clerk,  by  a  debtor,  Bankrupt  Act  of  1898,  c.  3,  §  4a. 
praying  for  the  benefits  of  this  act,  or  Who  may  File  Petition. — Any  qualified 
by  creditors,  alleging  the  commission  person  may  file  a  petition  to  be  ad- 
of  an  act  of  bankruptcy  by  a  debtor  Judged  a  voluntary  bankrupt.  Bank- 
therein  named.     Bankrupt  Act  of  1898,  rupt  Act  of  1898,  c.  6,  §  59^1. 

c.  I,  §  I.  5.  Debtor's    residence    and    place    of 

2.  Bankrupt  Act  of  1898,  c.  3,  §  4;  c.  business  during  preceding  six  months 
4,  §  18.  or  the  greater  part  thereof  should    be 

The  form  given   in  the  text  is  pre-  stated  in  the  petition.     U.  S.  Dist.  Ct. 

scribed  by  U.  S.  Supreme  Ct.  Forms  in  Rules  in  Bankruptcy  (Conn.),  No.  i. 
Bankruptcy,  No.  i.  Street  and  Number.  —  In  the  southern 

Frame  of  Petition.  —  All  petitions  and  district  of  New  York,  petition  must 
the  schedules  filed  therewith  shall  be  state  where  the  debtor  has  resided,  in- 
printed  or  written  out  clearly,  without  eluding  the  street  and  number,  if  any, 
abbreviation  or  interlineation,  except  and  also  where  his  principal  place  of 
where  such  abbreviation  or  interlinea-  business,  if  any  he  has,  has  been  dur- 
tion  may  be  for  the  purpose  of  reference,  ing  the  preceding  six  months  or  any 
U.  S.  Supreme  Ct.  General  Orders  in  part  thereof.  U.  S.  Dist.  Ct.  Rules  ia 
Bankruptcy,  No.  5.  Bankruptcy  (S.  D.  N.  Y.),  No.  i  Rev. 
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petitioner's  oath,  contains  an  accurate  inventory  of  all  his  property, 
both  real  and  personal,  and  such  further  statements  concerning  said 
property  as  are  required  by  the  provisions  of  said  acts: 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the 
court  to  be  a  bankrupt,  within  the  purview  of  said  acts. 

John  Doe. 

Jeremiah  Mason,  Attorney. 

United  Slates  of  America,  District  of  Massachusetts,  ss: 
I,  John  Doe,  the  petitioning  debtor  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements 

contained  therein  are  true,  according  to  the  best  of  my  knowledge, 

information  and  belief. 

John  Doe,  Petitioner. 
Subscribed  and  sworn  to  before  me,  this  tenth  day  of  March,  a.  d. 

(seal)  Norton  Porter,  Notary  Public.^ 

{^Schedules.  ^ 

b.  Partnership.^ 

Form  No.  1 1  2  9  4  .* 

To  the  Honorable  John  Marshall,  Judge  of  the  District  Court  of  thr 

United  States  for  the  Southern  District  of  New  York: 
The  petition   of  John  Doe,  Samuel  Short,  Richard  Roe  and  Francis 
Fern  respectfully  represent: 

That  your  petitioners  and  William  West  have  been  partners  under 
the  firm  name  of  Doe,  Roe  &"  Co.,  having  their  principal  place  of 
business  at  No.  100  Madison  street,  in  the  borough  of  Manhattan,  in 
the  city  of  New  York,  in  the  county  of  New  York,  and  district  and 
state  of  New  York,  for  the  greater  portion  of  the  six  months  next 
immediately  preceding  the  filing  of  this  petition;  that  the  said 
partners  owe  debts  which  they  are  unable  to  pay  in  full;  that  your 

1.  Verification. — All  pleadings  setting  3.  A  partnership  during  the  continua- 
up  matters  of  fact  shall  be  verified  tion  of  the  partnership  business,  or 
under  oath.  Bankrupt  Act  of  i8g3,  c.  after  its  dissolution  and  before  a  final 
4,  5^  i8f.  settlement  thereof,  may  be  adjudged  a 

Oaths  required   by    this    act,   except  bankrupt.     Bankrupt   Act  of    1898,   c. 

upon  hearings  in  court,  may  be  admin-  3,  p  5^;. 

istered  by  (i)  referees;  (2)  officers  au-         When  filed  by  one  or  more  of  several  co- 

thorized  to  administer  oaths  in  proceed-  partners,  petition  should  state,   incase 

ings   before    the  courts   of  the   United  discharge   from  copartnership  debts  is 

States  or  under  the  laws  of   the  state  desired,    whether  they    are  firm  assets, 

where  the  same  are  to  be  taken;  and  and    if    they   are,  .the  petition    should 

(3)  diplomatic  or  consular  officers  of  the  further    state    whether    the   firm    and 

United  States  in  any  foreign  country,  any  other   partners  not  joining   in  the 

Bankrupt  Act  of  1898,  c.  4,  i^  20.  petition  are   solvent   or  insolvent,  and 

Verification  should  be  by  petitioner  if  insolvent,  the  place  of  residence 
in  person,  as  a  general  rule,  though  it  and  whereabouts  of  such  other  part- 
may  be  by  a  duly  authorized  agent,  ners,  so  far  as  known  or  ascertainable, 
who  must  show  by  his  affidavit  his  au-  U.  S.  Dist.  Ct.  Rules  in  Bankruptcy 
thority.  /;/  re  Simonson  (U.  S.  Dist.  (S.  D.  N.  Y.),  No.  i  Rev. 
Ct  ,  ifiggV  I  Nat.  Bankr.  News  230.  4.  The  form  given  in  the  text  is  pre- 

2.  Forms  of  the  various  schedales  are  cribed  by  U.  S.  Supreme  Ct.  Forms  in 
given  infra.  Forms  Nos.  11297  to  11310.  Bankruptcy,  No.  2. 
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petitioners  are  willing  to  surrender  all  their  property  for  the 
benefit  of  their  creditors,  except  such  as  is  exempt  by  law,  and 
desire  to  obtain  the  benefit  of  the  acts  of  congress  relating  to 
bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  their 
oaths,  contains  a  full  and  true  statement  of  all  the  debts  of  said 
partners,  and,  as  far  as  possible,  the  names  and  places  of  residence 
of  their  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by  their 
oaths,  contains  an  accurate  inventory  of  all  the  property,  real  and 
personal,  of  said  partners,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said  John  Doe  further  states  that  the  schedule  hereto  annexed, 
marked  C,  verified  by  his  oath,  contains  a  full  and  true  statement  of 
all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 
of  residence  of  his  creditors,  and  such  further  statements  concerning 
said  debts  as  are  required  by  the  provisions  of  said  acts;  and  that 
the  schedule  hereto  annexed,  marked  Z>,  verified  by  his  oath,  contains 
an  accurate  inventory  of  all  his  individual  property,  real  and  personal, 
and  such  further  statements  concerning  said  property  as  are  required 
by  the  provisions  of  said  acts. 

And  said  Samuel  Short  further  states  that  the  schedule  hereto 
annexed,  marked  E,  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible,  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provisions 
of  said  acts;  and  that  the  schedule  hereto  annexed,  marked  F^ 
verified  by  his  oath,  contains  an  accurate  inventory  of  all  his  indi- 
vidual property,  real  and  personal,  and  such  further  statements  con- 
cerning said  property  as  are  required  by  the  provisions  of  said 
acts. 

And  said  Richard  Roe  further  states  that  the  schedule  hereto 
annexed,  marked  G,  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible,  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provisions 
of  said  acts;  and  that  the  schedule  hereto  annexed,  marked  H,  veri- 
fied by  his  oath,  contains  an  accurate  inventory  of  all  his  individual 
property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said  Francis  Fern  further  states  that  the  schedule  hereto 
annexed,  marked  J^  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible,  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provisions 
of  said  acts;  and  that  the  schedule  hereto  annexed,  marked  X,  veri- 
fied by  his  oath,  contains  an  accurate  inventory  of  all  his  individual 
property,  real  and  personal,  and  such  further  statements  concerning 
said  property  as  are  required  by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged 
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by  a  decree  of  the  court  to  be  bankrupts  within  the  purview  of  said 
acts. 

John  Doe, 
^  Samuel  Short, 

Richard  Roe, 
Francis  Fern, 

Petitioners. 
Jeremiah  Mason,  Attorney. 

[United  States  of  America,  Southern  District  of  Neiv  York,  ss.]  ^ 

John  Doe,  Samuel  Short,  Richard  Roe  and  Francis  Fern,  the  peti- 
tioning debtors  mentioned  and  described  in  the  foregoing  petition, 
do  hereby  make  solemn  oath  that  the  statements  contained  therein 
are  true  according  to  the  best  of  their  knowledge,  information  and 
belief. 

John  Doe, 
Samuel  Short, 
Richard  Roe, 
Francis  Fern, 

Petitioners. 
Subscribed  and  sworn  to  before  me  t\i\%tenth  day  of  April,  a.  d.  i8P9. 
(seal)  Norton  Porter,  Notary  Public.^ 

(^Schedules.  ^ 

2.  By  Creditors.* 

Form  No.  11295.* 

To  the  Honorable  John  Marshall,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts: 
The  petition  of  Richard  Roe,  of  Boston,  in  the  county  of  Suffolk  and 
state  and  district  aforesaid,  and  William  West,  of  Boston,  in  the  county 

1."  The  words  enclosed  by  [  ]  do  not  copy  for  the  clerk  and  one  for  service 
appear  in  the  prescribed  form.  on    the   bankrupt.      Bankrupt   Act   of 

2.  Verification.  —  See  supra,  note   i,     i8q8,  c.  6,  §  sgr. 

p.  146.  5.  Form  of  Petition  —  Generally. —  The 

3.  Forms  of  the  various  schedules  are  form  given  in  the  text  is  prescribed  by 
given  infra.  Forms  Nos.  11297  co  11310.  U.   S.   Supreme   Ct.    Forms   in    Bank- 

4.  Involnntary  Bankrupts  —  Generally,  ruptcy,  No.  3. 

—  Any  natural  person,  except  a  wage-  The   petition   must   conform    to   the 

earner  or  a  person  engaged  chiefly  in  form  prescribed   by  the  general   orders 

farming  or  the  tillage  of  the  soil,  any  in    bankruptcy    and     allegations    that 

unincorporated  company  and  any  com-  creditors  have  received  preference,  and 

pany  engaged  principally  in  manufac-  a    prayer    for   the  seizure  of  property 

turing,    trading,    printing,    publishing  in  the  possession  of  adverse  claimants 

or  mercantile  pursuits,  owing  debts  to  or  attaching  creditors,  or  prayer  for  an 

the  amount  of  one  thousand  dollars  or  injunction    forbidding   a    receiver    ap- 

over,  may  be  adjudged  an  involuntary  pointed   by  the    state  court  from    dis- 

bankrupt  upon  default  or  an  impartial  tributing  the    property  in   his    hands, 

trial.     Bankrupt  Act  of  1898,  c.  3,^4/'.  will   render  the  petition   multifarious. 

Private    bankers,    but    not    national  In  re  Ogles,  93    Fed.  Rep.  426;   Ex  p. 

banks    or   banks    incorporated    under  Trounstine,  93    Fed.  Rep.  426;  Mather 

state  or   territorial  laws,   may  be  ad-  v.  Coe,  92  Fed.  Rep.  333. 

judged  involuntary  bankrupts.     Bank-  And  a  prayer  for  an  adjudication  in 

rupt  Act  of  1898,  c.  3,  §  i^b.  bankruptcy  and   for  a  warrant   to  the 

Petition  shall  be  filed  in  duplicate,  one  marshal  to  seize  the  bankrupt's  estate 
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of  Suffolk  and  state  and  district  aforesaid,  and  Samuel  Short^^  oi  Bos- 
ton, in  the  county  of  Suffolk  and  state  and  district  aforesaid,  respect- 
fully shows: 

That  John  Doe,  of  Boston,  in  the  county  of  Suffolk  and  state  and 
district  aforesaid,  has  for  the  greater  portion  of  six  months  next  pre- 
ceding the  date  of  filing  this  petition,  had  his  principal  place  of  busi- 
ness (or  resided  or  had  his  domicile)  at  No.  100  Madison  street  in  the 
city  of  Boston,  in  the  county  of  Suffolk  and  state  and  district  afore- 
said, and  owes  debts  to  the  amount  of  one  thousand  dollars. 

That  your  petitioners  are  creditors  of  said  John  Doe,  having  prova- 
ble claims  amounting  in  the  aggregate,  in  excess  of  securities  held 
by  them,  to  the  sum  oi  five  hundred  dollars.  That  the  nature  and 
amount  of  your  petitioners'  claims  are  as  follows :  (^stating  same). 

And  your  petitioners  further  represent  that  said  John  Doe  is  insol- 
vent, and  that  within  four  months  next  preceding  the  date  of  this 
petition  the  said  John  Doe  committed  an  act  of  bankruptcy,  in  that 
he  did  heretofore,  to  wit,  on  the  first  day  oi  Jaiiiiary,  iB99,'^  {II ere  set 
out  facts  showing  commission  of  an  act  of  bankruptcy^. 


pending  the  adjudication  will  render 
the  petition  bad.  In  re  Kelly,  91  Fed. 
Rep.  504. 

Against  Partnership. —  The  form  pre- 
scribed in  proceedings  against  an  in- 
dividual debtor  may  be  adapted  for  use 
in  proceedings  against  partnerships. 
Mather  v.  Coe,  92  Fed.  Rep.  333. 

1.  Who  may  File  Petition.—  Three  or 
more  creditors  who  have  provable 
claims  against  any  person  which 
amount  in  the  aggregate,  in  excess  of 
the  value  of  securities  held  by  them, 
if  any,  to  five  hundred  dollars  or  over, 
or  if  all  of  the  creditors  of  such  person 
are  less  than  twelve  in  number,  then 
one  of  such  creditors  whose  claim 
equals  such  amount  may  file  a  petition 
to  have  him  adjudged  a  bankrupt. 
Bankrupt  Act  of  189S,  c.  6,  §  59/^. 

In  Case  of  General  Assignment  by  Debtor. 
—  A  petition  cannot  be  maintained  by 
creditors  who  have  assented  to  a 
general  assignment  by  the  debtor.  In 
re  Romanow,  92  Fed.  Rep.  510.  But 
where  a  general  assignment  has  been 
made  by  the  debtor,  creditors  who  ap- 
pear and  prove  their  claims  are  not 
thereby  prevented  from  filing  a  peti- 
tion in  involuntary  bankruptcy  and 
alleging  such  assignment  as  an  act  of 
bankruptcy.  In  re  Simonson,  92  Fed, 
Rep.  904. 

Notice  to  Creditors  Not  Joined.  —  If  it 
be  averred  in  the  petition  that  the 
creditors  of  the  bankrupt  are  less  than 
twelve  in  number  and  less  than  three 
creditors  have  joined  as  petitioners 
therein,   and   the     answer    avers     the 


existence  of  a  larger  number  of  credit- 
ors, there  shall  be  filed  with  the  an- 
swer a  list  of  all  the  creditors,  with 
their  addresses,  and  thereupon  the 
court  shall  cause  all  such  creditors  to 
be  notified  of  the  pendency  of  such 
petition  and  shall  delay  the  hearing 
upon  such  petition  for  a  reasonable 
time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard. 
Bankrupt  Act  of  1898,  c.  6,  §  59^/. 

Appearance  of  Other  Creditors. —  Credit- 
ors other  than  original  petitioners  may 
at  any  time  enter  their  appearance 
and  join  in  the  petition,  or  file  an  an- 
swer and  be  heard  in  opposition  to  the 
prayer  of  the  petition.  Bankrupt  Act  of 
1898,  c.  6,  §  59/;  In  re  John  A.  Ethe- 
ridge  Furniture  Co.,  92  Fed.  Rep.  329. 

Dismissal  of  Petition. —  If,  upon  hear- 
ing, it  shall  appear  that  a  sufficient 
number  have  joined  in  such  petition, 
or  if,  prior  to  or  during  such  hearing,  a 
sufficient  number  shall  join  therein, 
the  case  may  be  proceeded  with,  but 
otherwise  it  shall  be  dismissed.  Bank- 
rupt Act  of  1898,  c.  6,  §  59^'.  But  a 
voluntary  or  involuntary  petition  shall 
not  be  dismissed  by  the  petitioner  or 
petitioners  or  for  want  of  prosecution 
or  by  consent  of  parties  until  after 
notice  to  the  creditors.  Bankrupt  Act 
of  1898,  c.  6,  §  59§-. 

2.  Time  of  Filing  Petition.  —  A  peti- 
tion may  be  filed  against  a  person  who 
is  insolvent  and  who  has  committed  an 
act  of  bankruptcy  within  four  months 
after  the  commission  of  such  act. 
Bankrupt  Act  of  1898,  c.  3,  §  3/^. 
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Wherefore  your  petitioners  pray  that  service  of  this  petition,  with 
a  subpoena,  may  be  made  upon  John  Doe,  as  provided  in  the  acts  of 
congress  relating  to  bankruptcy,  and  that  he  may  be  adjudged  by 
the  court  to  be  a  bankrupt  within  the  purview  of  said  acts. 

Richard  Roe, 
William  West, 
Satnuel  Short, 
Oliver  Ellsworth,  Attorney.  Petitioners. 

United  States  of  America,  District  of  Massachusetts,  ss. : 

Richard  Roe,  William  JVest  and  Samuel  Short,  being  three  of  the  peti- 
tioners above  named,  do  hereby  make  solemn  oath  that  the  state- 
ments contained  in  the  foregoing  petition,  subscribed  by  them, 
are  true. 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  the 
county  of  Suffolk  in  said  district,  this  tenth  day  of  April,  \W9. 

(seal)  Norton  Porter,  Notary  Public.^ 

{^Schedules. y^ 

III.  AFFIDAVIT  IN  FORMA  PAUPERIS.^ 

Form  No.  i  1296. 

United  States  of  America,  ) 

Southern  District  of  Neiv  York.  \ 

Before  me^  Charles  Carroll,  a  commissioner  of  the  Circuit  Court  of 
the  United  States  for  the  southern  district  of  New  York,  personal!)^ 
came  John  Doe,  and  makes  oath  and  says: 

That  he  resides  in  the  city,  county  and  state  of  New  York  in  said 
district;  that  he  is  the  person  named  as  petitioner  in  the  annexed 
petition;  that  he  owes  debts  which  he  is  unable  to  pay  in  full,  and' 
he  is  willing  to  surrender  all  his  property  for  the  benefit  of  his 
creditors,  and  is  desirous  of  obtaining  the  benefit  of  the  acts  of  con- 
gress relating  to  bankruptcy,  as  set  forth  in  said  petition;  that  he  is 
a  common  day  laborer  and  is  obliged  to  earn  his  livelihood  by  that 
means  alone;  and  that  for  many  months  he  has  been  suffering  and 
enfeebled  from  disease,  and  has  been  unable  to  work,  and  has  become 
and  is  impoverished,  and  is  without  and  cannot  obtain  the  money 
with  which  to  pay  the  fees  of  the  clerk,  referee  and  trustee  required 
to  be  paid  before  the  filing  of  his  aforesaid  petition. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  seventeenth  day  oi  March^ 
iS99. 

(seal)  Charles  Carroll,  United  States  Commissioner.* 

1.  Verification.  —  See  supra,  note  i,  tary  bankrupt,  which  is  accompanied 
p,  146.  by  an   aflSdavit   stating  that   the   peti- 

2.  Forms  of  the  various  schedules  are  tioner  is  without,  and  cannot  obtain, 
given  ?«/rrt.  Forms  Nos.  1 1 297  to  11310.  the   money  with   which    to   pay   such 

3.  Affidavit  in  Forma  Pauperis.  —  The  fees.  Bankrupt  Act  of  1898,  c.  5,  § 
clerk  shall  collect  the  fees  of  the  clerk,  51a  (2). 

referee  and  trustee  in  each  case  insti-        See   also   the  title   Costs,  vol.   5,  p. 

tuted  before  the  filing  of  the  petition,     790. 

€xcept  the  petition  of  a  proposed  volun-        4.  See  supra,  note  i,  p.  146. 
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IV.  SCHEDULES.! 

1.  Schedule  A  — Statement  of  All  Debts  of  Bankrupt. 

a.  Creditors  Who  are  to  be  Paid  in  Full,  or  to  Whom  Priority  is 
Secured  by  Law. 


1.  Schedules.  —  The  bankrupt  shall 
prepare,  make  oath  to  and  file  in  court 
within  ten  days,  unless  further  time  is 
granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the 
petition  if  a  voluntary  bankrupt,  a 
schedule  of  his  property,  showing  the 
amount  and  kind  of  property,  the  loca- 
tion thereof,  its  money  value  in  detail, 
and  a  list  of  his  creditors,  showing  their 
residence  if  known,  if  unknown  that 
fact  to  be  stated,  the  amount  due  to 
each  of  them,  the  consideration  thereof, 
the  security  held  by  them  if  any,  and 
a  claim  for  all  exemptions  he  may  be 
entitled  to.  Bankrupt  Act  of  1898,  c.  3, 
§  7«  (8). 

Schedules  shall  be  filed  in  triplicate. 
Bankrupt  Act  of  1898,  c.  3,  i^  -ja  (8). 

Interlineation  Forbidden.  —  All  sched- 
ules shall  be  printed  or  written  out 
plainly  without  abbreviation  or  inter- 
lineation, except  where  such  abbrevia- 
tion and  interlineation  may  be  for  the 
purpose  of  reference.  U.  S.  Supreme 
Ct.  General  Orders  in  Bankruptcy, 
No.  5. 

In  all  cases  of  inTOlnntary  bankruptcy 
in  which  the  bankrupt  is  absent  or  can- 


not be  found,  it  shall  be  the  duty  of 
the  petitioning  creditor  to  file,  within 
five  days  after  the  date  of  the  adjudi- 
cation, a  schedule  giving  the  names 
and  places  of  residence  of  the  creditors 
of  the  bankrupt  according  to  the  best 
information  of  the  petitioning  cred- 
itor. If  a  debtor  is  found  and  is  served 
with  notice  to  furnish  a  schedule  of  his 
creditors  and  fails  to  do  so,  the  peti- 
tioning creditor  may  apply  for  an 
attachment  against  the  debtor  or  may 
himself  furnish  such  schedule  as  afore- 
said. U.  S.  Supreme  Ct.  General 
Orders  in  Bankruptcy,  No.  9. 

Omission  of  Schedule.  —  An  affidavit 
may  be  made  and  annexed  to  the 
schedule  setting  up  that  the  petitioner 
has  no  property  described  by  the 
schedule,  designating  the  particular 
schedule  by  its  proper  number,  and 
that  schedule  may  then  be  omitted. 
Otherwise,  the  schedule  described  iri 
the  general  forms  in  bankruptcy  shall 
be  used,  and  the  fact  that  the  petitioner 
has  no  property  described  in  the  sched- 
ule shall  be  stated  thereon  in  the  proper 
place.  U.  S.  Dist.  Ct.  Rules  in  Bank- 
ruptcy (N.  D.  Tex.),  No.  5. 
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Amount. 
1       c. 

\ 

Nature  ol    liability,   whether  same  was 
contracted    as    partner    or   joint  con- 
tractor, or  with  any  other  person  ;  and 
if  so,  with  whom. 

Contracted  individually  as  in- 
dorser  on  a  promissory  note 
for  the  sum  of  fifteen  hun- 
dred dollars,  with  interest  at 
six   per   cent,    per    annum, 
made  by  Nathan  Hale  and 
payable  to   Richard  Roe  or 
order,  at  Boston,  Massachu- 
setts; dated  Ju7ie  1, 1898,  and 
payable  six  months  after  date, 
to  wit,  December  1, 1898,  and 
by  said  Richard  Roe  indorsed 
for  value  to  your  petitioner. 
Total, 

Place  where  con- 
tracted. 

h 

°q 

?  V 

in 

.a  to 
If 

SB 

II 

Baltimore,    Mary- 
land,   and    No. 
100   Madison 
street,      Boston, 
Massachusetts. 

1 

a 

M 

S 

u 

(S 
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•a 
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"o 

u 
B 
li 
Z 

West,  Short  &^  Co. 

Indorsees  on  a  promissory 
note,  dated  Boston, 
Massachusetts,  June  1, 
1898;  due  December  1, 
1898;  made  by  Nathan 
Hale,  merchant.  No.  10 
West  street,  Boston, 
Massachusetts. 

None. 
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f.  Oath  to  Schedule  A.' 


No.  100. 


ss. 


Form  No.  1 1302, 
In  the  matter  of 
Frank  B.  Phelps. 

Oath  to  Schedule  A. 
United  States  of  America,  \ 
District  of  Vermont.  ) 

On  thxs  first  day  of  March,  a.  d.  iS99,  before  me  personally  came 
Frank  B.  Phelps,  the  person  mentioned  in  and  who  subscribed  to  the 
foregoing  schedule,  and  who,  being  by  me  first  duly  sworn,  did 
declare  the  said  schedule  to  be  a  statement  of  all  his  debts,  in 
accordance  with  the  acts  of  congress  relating  to  bankruptcy. 

Frank  B.  Phelps. 
(seal)     Geo.  A.  Weston,  Notary  Public.^ 


2.  Schedule  B— Statement  of  All  Property  of  Bankrupt. 

a.  Real  Estate/ 

Form  No.  1 1 3  o  3 .» 
Schedule  B.     (i) 


Location  and  description  of  all  real 
estate  owned  by  debtor,  or  held 
by  him. 

Interest  in  real  estate  located 
at  Caddo  Parish  in  the 
state  of  Louisiana,  pur- 
chased by  your  petitioner 
at  sheriffs  sale,  said  prop- 
erty being  described  in 
deeds  conveying  the  same 
to  your  petitioner  as  fol- 
loivs,  to  wit,  {Here  was 
inserted  a  description  of 
the  property').^ 


1.  Bankrupt  Act  of  1898,  c.  3,  §  7a 
•(8). 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruotcy,  No.  i ,  and  is  to  be  attached 
to  schedule  A,  after  execution  before 
proper  officer. 

3.  See  supra,  note  i,  p.  146. 

4.  See  supra,  note  i,  p.  151. 

5.  The  form  given  in  the  text  is  copied 
from   the  records  in  In  re  Kaempfer, 


Real  estate. 

Incumbrances  there- 
on, if  any,  and 
dates  thereof. 


Your  petitioner 
does  not  know 
whether  a  ny 
such  exist  or 
not. 


Statement  of  par- 
ticulars relating 
thereto. 

Same  was  pur- 
chased by  your 
petitioner  at 
sheriff's  sale, 
as  will  more 
fully  appear 
by  the  deeds  to 
said  property 
described  i  n 
Schedule  B 
(6)  hereto  an- 
nexed. 


Estimated 
value. 

%       c. 
2000  00 


Total,  2000  00 
Jacob  Kaempfer,  Petitioner. 

southern  district  of  New  York,  and  is 
substantially  the  form  prescribed  by 
U.  S.  Supreme  Ct.  Forms  in  Bank- 
ruptcy, No.  I. 

6.  Description  as  set  out  in  the  sched- 
ule was  as  follows:  "The  north  half  of 
the  northeast  quarter  of  the  northwest 
quarter  of  the  Southeast  quarter  of  the 
Northeast  quarter  of  section  nine  (9), 
Township  hventy-three  Izj),  Range  six- 
teen (/6),  said  property  being  located  in 
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b.  Personal  Property.' 

Form  No.  1 1  3  o  4  .* 

Schedule  B.     (2) 
Personal  property. 


None. 
None. 


a.  Cash  on  hand. 

b.  Bills  of  exchange,  promis- 
sory notes,  or  securities 
of  any  description  (each 
to  be  set  out  separately) 

c.  Stock  in  trade,  in  my  busi- 
ness oi  jeweler  at  No.  100 
Madison  street,  Boston, 
Massachusetts,  of  the  value 
of  thirty-five  thousand 
dollars. 

d.  Household  goods  and  fur- 
niture, household  stores, 
wearing  apparel  and  orna- 
ments of  the  person,  viz : 


e.    Books,    prints     and    pic- 
tures, viz: 


Horses,  cows,  sheep  and 
other  animals  (with  num- 
ber of  each),  viz: 
Carriages  and  other  vehi- 
cles, viz: 


h.  Farming  stock  and  imple- 
ments of  husbandry,  viz : 

i.  Shipping  and  shares  in 
vessels,  viz: 

k.  Machinery,  fixtures,  ap- 
paratus and  tools  used  in 
business,  with  the  place 
where  each  is  situated. 


Caddo  Parish,  State  of  Louisiana,  hav- 
ing been  conveyed  to  your  petitioner 
hy  John  S.  Young,  Sheriff  of  said  Parish 
of  Caddo,  by  certain  deeds  set  forth  in 
the  schedule  hereto  annexed,  marked 
schedule  B6,  and  to  which  your  peti- 
tioner  begs    leave   to   refer    on    these 


35,000  00 


Four  suits  of  clothes  valued  at         160  00 

forty  dollars  each. 
Underclothing  and  other  wear-  Jfi  00 

ing  apparel  valued  at  forty 

dollars. 
Gold  watch  and  chain  valued         180  00 

at  one  hundred  and  eighty 

dollars. 
Library   consisting    of    three         500  00 

hundred  volumes  of  miscel- 
laneous   works    valued    at 

five  hundred  dollars. 
One   horse    valued   at    three         300  00 

hundred  dollars. 

One  open  buggy  valued  at  one         160  00 

hundred  and  sixty  dollars. 
One  harness,  whips,  robes,  etc.,         120  00 

valued  at  one  hundred  and 

twenty  dollars. 
None. 

None. 

None. 


proceedings  for  a  more  particular  de- 
scription of  said  property  and  the  in- 
terest of  your  petitioner  therein." 

1.  See  supra,  note  I,  p.  151. 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No  i. 
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1.     Patents,    copyrights   and  None.  %        c. 

trademarks,  viz: 

m.  Goods  or  personal  prop-  None. 
erty  of  any  other  descrip- 
tion, with  the  place  where 
each  is  situated,  viz: 


Total,  SeJiBO  00 
John  Doe,  Petitioner. 

c.  Choses  in  Action.' 

Form  No.  1 1305.* 

Schedule  B.     (3) 

Choses  in  action.  $        c. 

a.  Debts  due  petitioner  on  As  per  list  hereto  annexed.  Ull  19 
open  account. 

b.  Stocks     in    incorporated-  None. 
companies,      interest     in 
joint     stock     companies, 

and  negotiable  bonds. 

c.  Policies  of  insurance.  On€  life  and  endowment  policy    10000  00 

for  the  sum  of  ten  thousand 
dollars  in  the  New  York 
Life  Insurance  Company, 
dated  the  first  day  of  Jan- 
uary, 1891,  and  payable 
twenty  years  from  date  to 
your  petitioner,  or,  in  case 
of  his  death  before  that 
time,  to  his  estate. 

Five  fire  policies  on  his  stock     26000  00 
in  trade  at  No.  100  Madi- 
son street,  Boston,  Massa- 
chusetts: 

One  in  the  Home  In- 
surance Company 
for  %5000 

One  in  the  y£tna  In- 
surance Company 
for  5000 

One  in  the  Phoenix 
Insurance  Company 
for  5000 

One  in  the  Imperial 
Insurance  Company 
for  6000 

One  in  the  Union  In- 
surance Company 
for  5000 

1.  See  supra,  note  I,  p.  151.  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

2.  The  form  given  in  the  text  is  pre-     Bankruptcy,  No.  i. 
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«. 


Unliquidated  claims  of  None,  except  debts  due  peti- 
every  nature,  with  their  tioner  on  open  account,  for 
estimated  value.  which   see  list    hereto  an- 

nexed. 
Deposits    of     money     in  On  deposit  in  First  National 
banking  institutions  and       Bank,  i?i    Boston,  Massa- 
elsewhere.  chusetts,  subject  to  order  of 

your  petitioner. 


c. 


moo  00 


Total,    31611  19 
*  fohn  Doe,  Petitioner. 

d.  Property    in    Reversion,    Remainder  or    Expectancy,   Including 

Property  Held  in  Trust  for  the  Debtor  or  Subject  to  Any 

Power  or  Right  to  Dispose  of  or  to  Charge.' 

Form  No.  11306.* 

Schedule  B.     (4) 
Property  in  reversion,  remainder  or  expectancy,  including  prop- 
erty'held  in  trust  for  the  debtor  or  subject  to  any  power  or  right  to 
dispose  of  or  to  charge. 


General  interest. 


Particular  description. 


Supposed  value 
of  my  interest. 

%  C. 


Interest  in  land.  None. 

Personal  property.  None. 

Property  in  money,  stock.  None. 
shares,  bonds,  annuities,  etc. 

Rights  and  powers,  lega-  None. 
cies  and  bequests. 


Total, 


Amount  real- 
ized from  pro- 
ceeds of  prop- 
e  r  t  y  c  o  n- 
veyed. 


Property   heretofore    con-     None. 
veyed  for  benefit  of  creditors. 

VVhat   portion  of  debtor's     None. 
property  has  been  conveyed 
by   deed    of   assignment,    or 
otherwise,  for  benefit  of  cred- 


1.  See  supra,  note  i,  p.  151. 

A  particular  description  of  each  in- 
terest must  be  entered.  If  all  or  any 
of  the  debtor's  property  has  been  con- 
veyed by  deed  of  assignment  or  other- 
wise for  the  benefit  of  creditors,  the 
date  of  such  deed  should  be  stated, 
the  name  and  the  address  of  the  per- 


son to  whom  the  property  was  con- 
veyed, the  amount  realized  from  the 
proceeds  thereof,  and  the  disposal 
of  the  same  as  far  as  known  to  the 
debtor. 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  i. 
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General  Interest. 


itors;  date  of  such  deed, 
name  and  address  of  party 
to  whom  conveyed;  amount 
realized  therefrom,  and  dis- 
posal of  same,  so  far  as  known 
to  debtor. 

What  sum  or  sums  have 
been  paid  to  counsel,  and  to 
whom,  for  services  rendered 
or  to  be  rendered  in  this 
bankruptcy. 


Particular  Description. 


Amount  real- 
ized from  pro- 
ceeds of  prof)- 
erty  con- 
veyed. 

$  C. 


To  Jeremiah  Mason,  No. 
100  Allen  street,  Boston, 
Massachusetts,  for  ser- 
vices rendered  and  to  be 
rendered  to  petitioner  as 
counsel  herein. 


125  00 


Total,          125  00 
John  Doe,  Petitioner. 


e.  Property  Claimed  as  Exempt.' 

Form  No.  1 1 3  o  7 .' 

Schedule  B.     (5) 
A  particular  statement  of  the  property  claimed  as  exempted  from 
the  operation  of  the  acts  of  congress  relating  to  bankruptcy,  giving 
each  item  of  property  and  its  valuation  and,  if  any  portion  of  it  is 
real  estate,  its  location,  description,  and  present  use. 


Military  uniform,  arms   and  None. 

equipments. 
Property  claimed  to  be    ex-  Four   suits  of  clothes  valued 

empted  by  state  laws;  its       at  forty  dollars  each. 

valuation;    whether    real    Underclothing      and      other 

or  personal;  its  descrip-       wearing  apparel  valued  at 


160  00 


35  00 


tion  and  present  use;  and 
reference  given  to  the 
statute  of  the  state  cre- 
ating the  exemption. 


thirty-five  dollars.  All 
claimed  as  exempt  under 
the  provisions  of  section  34 
of  chapter  171  of  the  Public 
Statutes  of  Massachusetts 
of  1882. 


1.  See  supra,  note  I,  p.  151. 

Exemptions.  —  The  bankrupt  act  shall 
not  affect  the  allowance  to  bankrupts 
of  the  exemptions  which  are  prescribed 
by  the  state  laws  in  force  at  the  time  of 
the  filing  of  the  petition  in  the  state 
wherein  they  have  had  their  domicile 


Total,        195  00 
John  DoCf  Petitioner. 

for  the  six  months  or  the  greater  por- 
tion thereof  immediately  preceding  the 
filing  of  the  petition.  Bankrupt  Act  of 
1898,  c.  3,  §6. 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  i. 
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f.  Books,  Papers,  Deeds  and  Writings  Relating  to  Bankrupt's  Business 

and  Estate.' 

Form  No.  i  x  308.* 

Schedule  B.     (6) 

Books,  papers,  deeds  and  writings   relating  to  bankrupt's  business 

and  estate. 
The  following  is  a  true  list  of  all  books,  papers,  deeds  and  writings 
relating  to  my  trade,  business,  dealings,  estate  and  effects,  or  any 
part  thereof,  which  at  the  date  of  this  petition  are  in  my  possession 
or  under  my  custody  and  control,  or  which  are  in  the  possession  or 
custody  of  any  person  in  trust  for  me,  or  for  my  use,  benefit  or 
advantage;  and  also  of  all  others  which  may  have  been  heretofore,  at 
any  time,  in  my  possession  or  under  my  custody  or  control,  and  which 
are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,, 
with  the  reason  for  their  custody  of  the  same. 

Books.    Ledgers^  stock-book^     cash-book  kept    by  your  petitioner  in  his 
business;  also  check-books  showing  the  condition  of  your  peti- 
tioner's bank  account. 
Deeds.     Two  copies  of  deeds  to  the  real  estate  described  in  Schedule  B. 
(i)  hereto  annexed.,  one  dated  November  30,  1893,  and  fled 
and  recorded  in  the  office  of  the  clerk  and  recorder  of  Caddo 
Parish,  Louisiana,  and  one  dated  September  18, 1893,  and  fled 
and  recorded  in  the  office  of  the  clerk  and  recorder  of  Caddo 
Parish,  Louisiana,  February  15, 1897,  also  lease  of  premises  16 
West  Fourteenth  Street,  New  York  city. 
Papers.    None  other  except  policies  of  fire  insurance  on  the  stock  in  trade 
owned  by  your  petitioner  and  located  at  16  West  Fourteenth 
street,  Ne^v  York  city. 
All  the  foregoing  books,  deeds  and  papers  being  in  the  pos- 
session of  your  petitioner  at  the  date  of  this  petition. 

Jacob  Kaempfer,  Petitioner. 

g.  Oath  to  Schedule  B.^ 

Form  No.  i  i  3  o  9  .* 

In  the  matter  of  Frank  B.  Phelps. 
Oath  to  Schedule  B. 
United  States  of  America,  \ 
District  of  Vermont.  j 

On  t\i\%  first  day  of  March,  a.  d.  \W9,  before  me  personally  came 
Frank  B.  Phelps,  the  person  mentioned  in  and  who  subscribed  to  the 
foregoing  schedule,  and  who,  being  by  me  first  duly  sworn,  did 
declare  the  said  schedule  to  be  a  statement  of  all  his  estate,  both 

1.  See  supra,  note  i,  p.  151.  U.   S.    Supreme   Ct.    Forms   in    Bank- 

2.  The   form   given    in    the   text   is     ruptcy,  No.  i. 

copied  from  the  records  in  In  re  Kaemp-  3.  Bankrupt  Act  of  1898,  c.  3,  §  7a  (8). 
fer,  southern  district  of  New  York,  and  4.  The  form  given  in  the  text  is 
is  substantially  the  form  prescribed  by     prescribed  by  U.  S.  Supreme  Ct.  Forms 

in  Bankruptcy,  No.  i, 
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real  and  personal,  in  accordance  with  the  acts  of  congress  relating 
to  bankruptcy. 

(seal)  Frank  B.  Phelps, 

Norton  Porter,  Notary  Public.  ^ 


From 
Schedule 


3.  Summary  of  Debts  and  Assets. 

Form  No.  11310 .' 

Summary  of  debts  and  assets, 
the  statements  of  the  bankrupt,  in  Schedules  A  and  B. 


I  (i)  Taxes  and  debts   due  None. 
United  States. 
*'         "    I  (2)  Taxes    due    states,  None. 
counties,      districts 
and  municipalities. 
"  "    I  (3)  Wages. 

"         "    I  (4)  Other  debts  preferred  None. 
by  law. 
Schedule  A.   2  Secured  claims. 

Schedule  A.   3  Unsecured  claims. 

Schedule  A.  4  Notes  and  bills  which 

ought  to  be  paid  by 
other  parties  there- 
to. 
Schedule  A.  5  Accommodation  paper. 

Schedule  A.    Total, 


$ 


c. 


Jfi  00 


33000  00 
9618  31 
1545  00 


1030  00 


45233  31 


Schedule 

B. 

I 

Real  estate. 

2000  00 

Schedule  B. 

2 — a. 

Cash  on  hand. 

None. 

(( 

« 

2— b. 

Bills,  promissory  notes  None. 

and  securities. 

« 

(( 

2 — c. 

Stock  in  trade. 

35000  00 

(( 

<( 

2— d. 

Household  goods,  etc. 

380  00 

« 

« 

2 — e. 

Books,  prints  and  pict- 
ures. 

500  00 

i< 

« 

2— f. 

Horses,  cows  and  other 
animals. 

,300  00 

« 

(( 

2— g. 

Carriages    and     other 
vehicles. 

280  00 

« 

(( 

2— h. 

Farming  stock  and  im- 
plements. 

None. 

« 

« 

2 — i. 

Shipping  and  shares  in 

vessels. 

None. 

« 

« 

2— k. 

Machinery,  tools,  etc. 

None. 

1.  See  supra,  note  i,  p.  146.  scribed  by  U.  S.  Supreme  Ct.  Forms 

8.  The  form  given  in  the  text  is  pre-     in  Bankruptcy,  No.  i. 
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Schedule  B.  2— 1. 


«         « 


-m 


Schedule  B.    3 — a. 
«        «    3_b. 


Patents,copyrights  None. 

and  trade-marks. 
Other        personal  None. 

property. 
Debts  due  on  open 

accounts. 
Stocks,  negotiable  None. 

bonds,  etc. 


c. 


c. 


Ull  19 


it          « 

3- 

-c. 

Policies   of   insur-                      S5000  00 

ance. 

«           « 

3-d- 

Unliquidated  None 

claims. 

except 
debts  due 
on  open 
account. 
See  above. 

«            u 

3- 

-e. 

Deposits  of  money                        1200  00 

in     banks 

and 

elsewhere. 

Schedule  B. 

4 

Property  in  rever-  None. 

sion,  remain 

der. 

trust,  etc. 

Schedule  B. 

5 

Property    claimed                           195  00 
to  be  excepted. 

Schedule  B. 

6 

Books,  deeds 
papers. 

Schedule  B. 

and  Ledgers, 

stock,  cash 
and  check 
books, 
deeds  to 
real  estate 
described 
in  schedule 
B(^r),and 
policies  of 
insurance 
described 
in  schedule 
B  (3),  c. 
Total, 

76266  19 


4.  Amendments  to  Schedule.^ 


a.  Petition. 
Form  No.  1 1  3  1 1 . 

In  the  District  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. 

1.  The  court  may  allow  amendments  to    Ct.  General  Orders  in  Bankruptcy,  No. 
the  petition  and  schedules,  on  applica-     ii. 

tion  of  the  petitioner.     U.  S.  Supreme         For  forms  connected  with  proceed- 
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In  the  matter  of       I  t     "R     t 
John  Doe,  Bankrupt.  \  v    }• 

The  petition  of  John  Doe,  of  Boston,  in  the  county  of  Suffolk,  in  the 
district  and  state  of  Massachusetts,  shows  to  this  court, 

That  your  petitioner  was  duly  adjudged  a  voluntary  (or  an  invol- 
untary) bankrupt  on  the  tenth  day  of  March,  i899,  pursuant  to  the 
acts  of  congress  relating  to  bankruptcy. 

That  in  the  schedules  filed  by  him  (or  annexed  to  his  petition)  your 
petitioner  stated  {setting  out  matter  stated  in  the  schedule). 

That  the  reason  your  petitioner  stated  {setting  out  as  above)  was 
{stating  reason).^ 

That  since  the  filing  of  said  schedules  herein  your  petitioner  has 
learned  {stating  information  upon  which  the  petition  is  based). 

That  your  petitioner  desires  to  amend  the  schedules  aforesaid  as 
follows,  to  wit :  {stating  manner  in  which  it  is  desired  that  the  schedules 
may  be  amended). 

Wherefore  your  petitioner  prays  that  the  schedule  may  be  amended 
by  {stating  mantier  in  which  it  is  desired  to  amend  the  schedule). 

And  your  petitioner  will  ever  pray. 

Dated  at  Boston  this  twenty-fourth  day  of  March,  i899. 

John  Doe,  Petitioner. 

(  Verification.  )2 

b.  Order  Allowing  Amendments.^ 

Form  No.  1 1  3  1 2  .* 

{Title  of  court  and  cause  as  in  Form  No.  11311.) 

On  reading  and  filing  the  annexed  petition,  verified  by  John  Doe, 
on  the  twenty-fourth  day  of  March,  i899,  and  on  motion  oi  Jeremiah 
Mason,  attorney  for  said  petitioner, 

Ordered,  that  the  schedules  filed  by  the  bankrupt  herein  be  and 
they  hereby  are  amended  as  prayed  for  in  the  annexed  petition,  and 
that  the  amended  schedule  hereto  annexed  and  marked  Exhibit  /, 
stand  in  the  place  and  stead  of  (or  stand  as  supplemetitary  to)  the 
schedule  as  heretofore  filed  herein. 

Dated  at  Boston  this  thirty-first  day  of  March,  i899. 

Robert  Bruce,  Referee  in  Bankruptcy. 

V.  PROCEEDINGS  UPON  PETITION. 

1.  Order  to  Show  Cause  on  Creditors'  Petition.^ 

ings  to  amend,  generally,  consult  the  In  the  application   for  leave  to  amend, 

title  Amendments,  vol.  i,  p.  712.  the  petitioner  shall  state  the  cause  for 

Frame  of  Amendments.  —  Amendments  error  in  the  paper  originally  filed.     U. 

shall  be  printed  or  written,  signed  and  S.    Supreme    Ct.    General    Orders    in 

verified,    like    original    petitions    and  Bankruptcy,  No.  11. 

schedules.     U.  S.  Supreme  Ct.  General  2.  See  supra,  note  i,  p.  146. 

Orders  in  Bankruptcy,  No.  ir.  3.  See  supra,  note  i,  p.  164. 

Separate     Amendments. —  If    amend-  4,  Beferee  may  allow  amendments  to  all 

ments  are  made  to  separate  schedules,  pleadings  and  papers  which  do  not  in- 

the  same  must  be  made  separately  with  volve   jurisdictional    defects.       U.    S. 

proper  references.     U.  S.  Supreme  Ct.  Dist.  Ct.  Rules  in  Bankruptcy  (N.  D. 

General  Orders  in  Bankruptcy,  No.  ir.  N.  Y.),  No.  20. 

1.  Contents  of  Application  to  Amend.  —  6.    Upon    the    filing    of    a    petition 
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Form  No.  11313.' 

In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 

Upon  consideration  of  the  petition  of  Richard  Roe,  William 
West  3in6.  Samuel  Short  thsit  John  Doe  he.  declared  a  bankrupt,  it  is 
ordered  that  the  said  John  Doe  do  appear  at  this  court,  as  a  court  of 
bankruptcy,  to  be  holden  at  the  United  States  court-room  in  the  city 
of  New  York,  in  the  district  aforesaid,  on  the  tenth  day  of  May,  iS99, 
at  ten  o'clock  in  the  forenoon,  and  show  cause,  if  any  there  be,  why 
the  prayer  of  said  petition  should  not  be  granted;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a 
writ  of  subpoena,  be  served  on  said  fohn  Doe,  by  delivering  the  same 
to  him  personally  or  by  leaving  the  same  at  his  last  usual  place  of 
abode  in  said  district,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Yionox2ib\e  John  Marshall,  \\xdige  of  the  said  court,  and 
the  seal  thereof,  at  the  city  of  New  York,  in  said  district,  on  the 
twentieth  day  of  April,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk, 

2.  Subpoena  to  Alleged  Bankrupt.^ 

Form  No.  11314.* 

United  States  of  America,  District  of  Massachusetts. 
To  John  Doe,  in  said  district,  greeting: 

For  certain  causes  offered  before  the  District  Court  of  the  United 
States  of  America  within  and  for  the  district  of  Massachusetts,  as  a 
court  of  bankruptcy,  we  command  and  strictly  ei>join  you,  laying  all 
other  matters  aside  and  notwithstanding  any  excuse,  that  you  per- 
sonally appear  before  our  said  District  Court  to  be  holden  at  the 
United  States  court-house  in  the  city  of  Boston^  in  said  district,  on  the 
tenth  day  of  May,  a.  d.  \Z99,  at  ten  o'clock  in  the  forenoon,^  to 
answer  to  a  petition  filed  by  Richard  Roe,  William  West  and  Samuel 
Short,  in  our  said  court,  praying  that  you  may  be  adjudged  a  bank- 
rupt; and  to  do  further  and  receive  that  which  our  said  Z>/V/rzV/ Court 
shall  consider  in  this  behalf.  And  this  you  are  in  no  wise  to  omit, 
under  the  pains  and  penalties  of  what  may  befall  thereon. 

for    involuntary    bankruptcy,    service  of  the  United  States.      Bankrupt  Act 

thereof,  with  a  writ  of  subpoena,  shall  of  1898,  c.  4,  §  i8a. 

be  made  upon  the  person  therein  named  1.  The  form  given  in  the  text  is  pre- 

as  defendant  in  the  same  manner  that  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

service  of  such  process  is  now  had  upon  Bankruptcy,  No.  4. 

the  commencement  of  a  suit  in  equity  2.  Bankrupt  Act  of  1898,  c.  4,  §  18, 

in  courts  of  the  United  States.     Bank-  3.  The  form  given  in  the  text  is  pre- 

rupt  Act  of  1898.  c.  4,  §5  i8rt.  scribed  by  U.  S.  Supreme  Ct,  Forms  in 

Service  by  Publication.  —  In  case  per-  Bankruptcy,  No.  5. 

sonal   service   cannot   be    made,    then  4.  Eeturn  of  Writ.  —  The   writ   shall 

notice  shall  be  given  by  publication  in  be  returnable  within  fifteen  days,  un- 

the   same   manner   and   for   the  same  less   the  judge   shall   for   cause   fix   a 

time  as  provided  by  law  for  notice  by  longer  time.     Bankrupt  Act  of  1898,  c. 

publication  in  suits  in  equity  in  courts  4,  §  iSfl, 

166  Volume  10. 


11814. 


INSOLVENCY;  BANKRUPTCY. 


11316. 


Witness  the  Honorable  y<?^«  Marshall,  judge  of  said  court,  and  the 
seal  thereof,  at  Boston^  this  twenty-fifth  day  of  April,  a.  d.  \Z99. 
(sEALy  Calvin  Clark,  Clerk.  ^ 


3.  Denial  of  Bankruptcy.^ 


Form  No.  1 1  3  i  5  .* 

Court  of  the   United  States 


for  tne    District    of 


In    the  District 

Massachusetts. 

In  the  matter  of)j-o     1        4. 
/ohnDoe.  "^  [  In  Bankruptcy. 

At  Boston,  in  said  district,  on  the  tenth  day  of  May,  a.  d.  iS99. 

And  now  the  said  yohn  Doe  appears,  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  forth  in  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  be  declared  bankrupt  for  any 
cause  in  said  petition  alleged;  and  this  he  prays  may  be  inquired  of 
by  the  court  (or  he  demands  that  the  same  maybe  inquired  of  by  ajury).^ 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  a.  d. 
x%99. 

(seal)  Norton  Porter,  Notary  Public* 


4.  Order  for  Jury  Trial. 

Form  No.  1 1 3  i  6 .'' 


1.  Seal.  —  All  process,  summons  and 
subpoenas  shall  issue  out  of  the  court 
under  the  seal  thereof.  U.  S.  Supreme 
Ct.  General  Orders  in  Bankruptcy, 
No.  3. 

2.  Teste.  —  All  process,  summons  and 
subpoenas  shall  be  tested  by  the  clerk 
of  the  court.  U.  S.  Supreme  Ct.  Gen- 
eral Orders  in  Bankruptcy,  No.  3. 

3.  Pleading  to  Petition.  —  The  bank- 
rupt or  any  creditor  may  appear  and 
plead  to  the  petition  within  ten  days 
after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow. 
Bankrupt  Act  of  1898,  c.  4,  §  \%h. 

4.  Form  of  Answer.  — The  form  given 
in  the  text  is  prescribed  by  U.  S. 
Supreme  Ct.  Forms  in  Bankruptcy, 
No.  6. 

The  answer  of  the  alleged  bankrupt 
must  follow  the  form  prescribed. 
Mather  v.  Coe,  92  Fed.  Rep.  333. 

Insufficient  Answer. —  An  answer  that 
creditors  had  no  claims  against  the 
bankrupt  at  the  time  of  the  commis- 
sion of  the  act  of  bankruptcy  is  no 
answer  to  allegations  in  an  involun- 
tary proceeding  that  the  petitioning 
x:reditors     had   claims     in     excess   of 


securities  held  to  the  amount  of  five 
hundred  dollars.  In  r^  John  A.  Ethe- 
ridge  Furniture  Co.,  92  Fed.  Rep.  329. 

6.  Demand  for  Jury  Trial.  —  A  person 
against  whom  an  involuntary  petition 
has  been  filed  shall  be  entitled  to  have 
a  trial  by  jury  in  respect  to  the  ques- 
tion of  his  insolvency,  except  as  herein 
otherwise  provided,  and  any  act  of 
bankruptcy  alleged  in  such  petition  to 
have  been  committed,  upon  filing  a 
written  application  at  or  before  the 
time  within  which  an  answer  may  be 
filed.  Bankrupt  Act  of  1898,  c.  4,  § 
i9rt.  But  a  demand  for  trial  by  jury 
must  be  made  by  the  debtor  at  or  before 
the  time  allowed  for  answer;  that  is,  ten 
days  after  the  return  date  of  the  sub- 
pcena,  unless  further  time  is  given  by 
the  court.  Bray  v.  Cobb,  91  Fed.  Rep. 
102. 

If  application  is  not  filed  within  such 
time,  a  trial  by  jury  shall  be  deemed 
to  have  been  waived.  Bankrupt  Act 
of  1898,  c.  4,  §  19a. 

6.  See  supra,  note  i,  p.  146. 

7.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  7. 


167 


Volume  10. 


11316.  IN  SOL  VENC  V;  BANKR  UPTCY.  11317. 

In  the  District  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts. 

At  Boston,  in  said  district,  on  the  tenth  day  of  May,  iS99. 

Upon  the  demand  in  writing  filed  by  /ohn  Doe,  alleged  to  be  a 
bankrupt,  that  the  fact  of  the  commission  by  him  of  an  act  of  bank- 
ruptcy, and  the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury, 
it  is  ordered,  that  said  issue  be  submitted  to  a  jury. 

(seal)  Calvin  Clark,  Clerk. 

5.  The  Adjudication.! 
a.  That  Debtor  is  Not  a  Bankrupt. 

Form  No.  1 13  17.' 

In   the   District  Court  of  the   United  States   for    the   District   of 

Massachusetts. 

In  the  tnatter  ^/ )  t     t>     1        *. 
John  Doe.  "^  [  In  Bankruptcy. 

At  Boston,  in  said  district,  on  tenth  day  of  May,  a.  d.  id>99,  before 
the  Yionovdih\&  John  Marshall,  judge  of  the  district  of  Massachusetts. 

This  cause  came  on  to  be  heard  at  the  United  States  court-room  in 
Boston,  in  said  court,  upon  the  petition  of  Richard  Roe,  William  West 
and  Samuel  Short  thdit  John  Doe  be  adjudged  a  bankrupt  within  the 
true  intent  and  meaning  of  the  acts  of  congress  relating  to  bank- 
ruptcy, and  (^Here  state  the  proceedings,  whether  there  was  no  opposition, 
or,  if  opposed,  state  what  proceedings  were  had). 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause 
(and  the  arguments  of  counsel  thereon,  if  any),  it  was  found  that  the 
facts  set  forth  in  said  petition  were  not  proved;  and  it  is  therefore 
adjudged  that  said  John  Doe  was  not  a  bankrupt,  and  that  said  peti- 
tion be  dismissed,  with  costs. 

Witness  the  Honorable  John  Marshall,  judge  of  said  court,  and 
the  seal  thereof,  at  Boston,  in  said  district,  on  the  tenth  day  of  May, 
A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

See  also  Bankrupt  Act  of  1898,  c.  4,  ings  may  be  filed,  none  are  filed  by  the 

§  19a;  and  supra.  Form  No.  11315,  and  bankrupt  or  any  of  his  creditors,   the 

notes  thereto.  judge  shall  on  the  next  day,  if  present, 

1.  Adjudication, —  If  the  bankrupt,  or  or   as   soon    thereafter  as   practicable, 

any  of  his  creditors,  shall  appear  with-  make  the  adjudication  or  dismiss  the 

in  the  time  limited  and  controvert  the  petition.     Bankrupt  Act  of  1898,  c.  4, 

facts  alleged  in  the  petition,  the  judge  §  i8i?. 

shall  determine,  as  soon  as  may  be,  the  Hearing  on  Voluntary  Petition.  —  Upon 

issues  presented  by  the  pleadings,  with-  the  filing  of  a  voluntary  petition,  the 

out   the  intervention  of  a  jury,  except  judge  shall  hear  the  petition  and  make 

in  cases  where  a  jury  trial  is  given  by  the   adjudication   or  dismiss  the  peti- 

the  act,  and  make  the  adjudication  or  tion.      Bankrupt   Act    of    1898,    c.    4, 

dismiss  the  petition.     Bankrupt  Act  of  §  18^. 

1898,  c.  4,  ^  18^.  2.  The   form    given    in    the   text   is 

Decision  Where  No  Pleadings  are  Filed,  prescribed  by  U.  S.  Supreme  Ct.  Forms 

—  If,  on  the  last  day  on  which  plead-  in  Bankruptcy,  No.  11. 
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b.  That  Debtor  is  a  Bankrupt 
Form  No.  1 13  i  8.' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  <?/       /  t     t>     1        ^ 
John  Doe,  Bankrupt.  \  ^^  bankruptcy. 

At  Boston,  in  said  district,  on  the  tenth  day  of  May,  a,  d.  \Z99, 
before  the  Honorable  John  Marshall,  judge  of  said  court  in  bank- 
ruptcy, the  petition  of  Richard  Roe,  William  West  and  Samuel  Short 
that  John  Doe  be  adjudged  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  acts  of  congress  relating  to  bankruptcy,  having  been 
heard  and  duly  considered,  the  said  John  Doe  is  hereby  declared  and 
adjudged  bankrupt  accordingly. 

Witness  the  Honorable  John  Marshall,  judge  of  said  court,  and 
the  seal  thereof,  at  Boston,  in  said  district,  on  the  tenth  day  of  May, 
A.  D.  \Z99. 

(seal)  Calvin  Clark,  Clerk. 


VI.  Proceedings  upon  reference.2 

1.  By  and  Before  Referees. 

a.  Order  of  Reference. 

(1)  In  General. 

Form  No.  1 1 3  i  9 .' 

In   the   District  Court  of  the   United  States  for  the   District   of 
Massachusetts. 

In  the  matter  of       l  t     R     kr  ntrv 
John  Doe,  Bankrupt.  \  ^    ^* 

Whereas,  John  Doe,  of  Boston,  in  the  county  of  Suffolk  and  district 
aforesaid,  on  the  tenth  day  of  May,  a.  d.    \W9,  was  duly  adjudged  a 


1.  The  form  given  in  the  text  is 
prescribed  by  U.  S.  Supreme  Ct.  Forms 
in  Bankruptcy,  No.  12. 

2.  Beference  of  Cases  After  Adjudica- 
tion. —  After  a  person  has  been  ad- 
judged a  bankrupt,  the  judge  may 
cause  the  trustee  to  proceed  with  the 
administration  of  the  estate,  or  refer 
it  (i)  generally  to  the  referee  or  specially 
with  only  imited  authority  to  act  in 
the  premises  or  to  consider  and  report 
upon  specified  issues;  or  (2)  to  any 
referee  within  the  territorial  jurisdic- 
tion of  the  court,  if  the  convenience  of 
the  parties  in  interest  will  be  served 
thereby,  or  for  cause,  or  if  the  bankrupt 
does  not  reside,  do  business  or  have 
his  domicile  in  the  district.  Bankrupt 
Act  of  189S,  c.  4,  §  22. 

3.  Order  of^ference.  —  The  order  re- 
ferring a  case  to  a  referee  shall  name  a 


day  upon  which  the  bankrupt  shall  at- 
tend before  the  referee,  and  from  that 
day  the  bankrupt  shall  be  subject  to 
the  orders  of  the  court  in  all  matters 
relating  to  his  bankruptcy  and  may 
receive  from  the  referee  a  protection 
against  arrest,  to  continue  until  the 
final  adjudication  on  his  application 
for  a  discharge,  unless  suspended  or 
vacated  upon  order  of  the  court.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  12,  ^  I. 

The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  14. 

Service  of  Order.  —  A  copy  of  the  order 
shall  forthwith  be  sent  by  mail  to  the 
referee  or  be  delivered  to  him  person- 
ally by  the  clerk  or  other  oflScer  of  the 
court.  U.  S.  Supreme  Ct.  General 
Orders  in  Bankruptcy,  No.  12,  §  1. 
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bankrupt  upon  a  petition  filed  in  this  court  by  (or  against)  him  on  the 
twenty-fifth  day  of  April,  a.  d.  iW9,  according  to  the  provisions  of 
the  acts  of  congress  relating  to  bankruptcy. 

It  is  thereupon  ordered,  that  said  matter  be  referred  to  Robert 
Bruce,  one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such 
further  proceedings  therein  as  are  required  by  said  acts;  and  that 
the  said  John  Doe  shall  attend  before  said  referee  on  the  twenty-third 
day  of  May,  a.  d.  i8P£?,  at  ten  o'clock  in  tht  forenoon  at  the  bank- 
ruptcy court  room.  No.  100  State  street,  in  said  Boston,'^  and  thenceforth 
shall  submit  to  such  orders  as  may  be  made  by  said  referee  or  by  this 
court  relating  to  said  bankruptcy. 

Witness  the  Honorable  John  Marshall,  judge  of  the  said  court,  and 
the  seal  thereof,  at  Boston,  in  said  district,  on  the  tenth  day  of  May^ 
A.  D.  i899. 

(seal)  Calvin  Clark^  Clerk. 

(2)  In  Absence  of  Judce.^ 
Form  No.  1 1  320.* 
In    the  District  Court  of  the  United  States  for  the   District    of 
Massachusetts. 

In  the  matter  of\f-n     1         4. 
John  Doe.   ^  [  In  Bankruptcy. 

Whereas  on  the  tenth  day  oi  April,  a.  d.  i8P9,  a  petition  was  filed 
to  have  John  Doe,  of  Boston,  in  the  county  of  Suffolk  and  district 
aforesaid,  adjudged  a  bankrupt  according  to  the  provisions  of  the 
acts  of  congress  relating  to  bankruptcy;  and  whereas  the  judge 
of  said  court  was  absent  from  said  district  at  the  time  of  filing  said 
petition  (or,  in  case  of  involuntary  bankruptcy,  on  the  next  day  after 
the  last  day  on  which  pleadings  might  have  been  filed,  and  none  have  been 
filed  by  the  bankrupt  or  any  of  his  creditors'),  it  is  thereupon  ordered 
that  the  said  matter  be  referred  to  Robert  Bruce,  one  of  the  referees 
in  bankruptcy  of  this  court,  to  consider  said  petition  and  take  such 
proceedings  therein  as  are  required  by  said  acts;  and  that  the  said 
John  Doe  %\\2\\  attend  before  said  referee  on  the  t^venty-third  day  of 
May,  A.  D.  i899,  at  ten  o'clock  in  they^'r^noon  at  the  bankruptcy  court- 
room. No.  100  State  street,  in  sa.id  Boston. 

Witness  my  hand  and  the  seal  of  the  said  court,  at  Boston,  in  said 
district,  on  the  lenth  day  of  May,  a.  d.  i899. 

(seal)  Calvin  Clark,  Clerk.* 

1.  Time  and  place  where  hearing  shall  sion  of  the  district  in  which  the  petition 
be  held  before  referees  shall  be  fixed  by  is  pending,  on  the  next  day  after  the 
special  order  of  the  judge  or  by  the  last  day  on  which  pleadings  may  be 
referee.  U.  S.  Supreme  Ct.  General  filed,  and  none  have  been  filed  by  the 
Orders  in  Bankruptcy,  No.  12,  t^  2.  bankrupt   or  any  of  his  creditors,  the 

2.  Voluntary  Bankruptcy.  —  If  the  clerk  shall  forthwith  refer  the  case  to 
judge  is  absent  from  the  district  or  the  the  referee.  Bankrupt  Act  of  i8g8,  c. 
division  of  the  district  in  which  the  peti-  4,  §  18/;  Bray  v.  Cobb,  gt  Fed.  Rep.  102. 
tion  is  filed,  at  the  time  of  the  filing,  the  3.  The  form  given  in  the  text  is  pre- 
clerk  shall  forthwith  refer  the  case  to  the  scribed  by  U.  S.  Supreme  Ct.  Forms 
referee.     Bankrupt  Act  of  1898,  c.  4,  in  Bankruptcy,  No.  15. 

§  18,?.  4.  Deputy  clerk  has  no   authority  to 

Involuntary  Bankruptcy. — If  the  judge  make  such  reference.  Bray  v.  Cobb, 
is  absent  from  the  district  or  the  divi-    91  Fed.  Rep.  102. 

170  Volume  10. 


11321.  INSOLVENCY;  BANKRUPTCY.  11322. 

b.  Referee's  Oath  of  Office.' 

Form  No.  1 1 3  2 1 .' 

1,  Robert  Bruce,  dx>  solemnly  swear  that  I  will  administer  justice 
without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the 
rich,  and  that  I  will  faithfully  and  impartially  discharge  and  perform 
all  the  duties  incumbent  on  me  as  referee  in  bankruptcy,  according 
to  the  best  of  my  abilities  and  understanding,  agreeably  to  the  con- 
stitution and  laws  of  the  United  States.     So  help  me  God. 

Robert  Bruce. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  a.  d. 

John  Marshall^  District  Judge. 

c.  Bond  of  Referee.' 

Form  No.  1 1  3  2  2  .* 

Know  all  men  by  these  presents:  That  we,  Robert  Bruce,  of  Boston, 
in  the  county  of  Suffolk  and  state  of  Massachusetts^  as  principal,  and 
Wallace  White,  of  Boston,  in  the  county  of  Suffolk  and  state  of  Massa- 
chusetts, and  Henry  Black,  of  Boston,  in  the  county  of  Suffolk  and  state 
of  Massachusetts,  as  sureties,  are  held  and  firmly  bound  to  the  United 
States  of  America  in  the  sum  oi  five  thousand  dioV^dss,  lawful  money  of 
the  United  States,  to  be  paid  to  the  said  United  States,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  by  these 
presents. 

Signed  and  sealed  this  tenth  day  of  May,  a.  d.  i8P9. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  Robert 
Bruce  has  been,  on  the  tenth  day  of  May,  a.  d.  \2>99,  appointed  by  the 
'tionovabXe  John  Marshall,  judge  of  the  District  Court  of  the  United 
States  for  the  district  of  Massachusetts,  a  referee  in  bankruptcy,  in 
and  for  the  county  of  Suffolk,  in  said  district,  under  the  acts  of 
congress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said  Robert  Bruce  shall  well  and  faithfully 
discharge  and  perform  all  the  duties  pertaining  to  the  said  office  of 

1.  Oath  of  Office  of  Referee.  —  A  referee  exceed  five  thousand  dollars,  with  such 
shall  take  the  same  oath  of  office  as  sureties  as  shall  be  approved  by  such 
that  prescribed  for  judges  of  the  court,  conditioned  for  the  faithful  per- 
United  States  courts.  Bankrupt  Act  of  formance  of  his  official  duties.  Bank- 
189S,  c.  5,  §  36.  rupt  Act  of  1898,  c.  5,  §  50a. 

2.  The  form  given  in  the  text  is  pre-  Suits  upon  referees'  bonds  shall  not  be 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  brought  subsequent  to  two  years  after 
Bankruptcy,  No.  16.  the  alleged  breach  of  the  bond.     Bank- 

3.  Bond  of  Eeferee.  —  The  referee,  be-  rupt  Act  of  1898,  c.  5,  §  50/.  Con- 
fore  assuming  the  duties  of  his  office  suit,  generally,  the  title  Bonds  and 
and  within  such  time  as  the  district  .Undertakings  (Actions  on),  vol.  3,  p. 
court   having    jurisdiction    shall    pre-  528. 

scribe,  shall  qualify  by  entering  into  4,  The  form  given  in  the  text  is  pre- 
bond  to  the  United  States  in  such  sum  scribed  by  U.  S.  Supreme  Ct.  Forms  ia 
as  shall  be  fixed  by  the  court,  not  to     Bankruptcy,  No.  17. 
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referee  in  bankruptcy,  then  this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 

Signed  and  sealed  in  the  presence  of  \  Robert  Bruce,     (seal) 

William  West.  V  Wallace  White,  (seal) 

Samuel  Short.  )  Henry  Black.      (seal) 

Approved  this  tenth  day  of  May,  a.  d.  \W9. 

John  Marshall.,  District  Judge. 

d.  Meeting  of  Cpeditors.' 

(1)  Notice  of  First  Meeting. ^ 

Form  No.  11323.^ 

In  the  District  Court  of  the  United  States  for  the  District  of  Mas- 
sachusetts.    In  Bankruptcy. 

In  the  matter  of       )  t     t>     1         *,, 
7-7      r^       E>     z.  ^j   ^  In  Bankruptcy. 
John  Doe,  Bankrupt.  \  ^     •' 

To  the  creditors  oi  John  Doe,  oi  Boston,  in  the  county  of  Suffolk  and 

district  aforesaid,  a  bankrupt. 

Notice  is  hereby  given  that  on  the  tenth  day  of  May,  a.  d.  \W9, 

the  ssixd  John  Doe  was  duly  adjudicated  bankrupt;  and  that  the  first 

meeting  of  his  creditors  will  be  held   at  the  bankruptcy  court  room. 

No.  100  State  street,  in  the  said  city  of  Boston,'^  on  the  twenty-fifth  day 

oi  May,  a.  d.  iZ99,  at  ten  o'clock  in  the  forenoon,^  at  which  time  the 

said  creditors  may  attend,  prove  their  claims,   appoint  a  trustee, 

1.  Bankrupt  Act  of  1898,  c.  6,  §  55  than  ten  nor  more  than  thirty  days 
et  seq.  after  the  adjudication.     If  such  meet- 

2.  Notice  to  creditors  of  the  first  meeting  ing  should  by  any  mischance  not  be 
shall  be  published  at  least  once  ai  d  held  within  such  time,  the  court  shall 
may  be  published  such  number  of  ad-  fix  a  day  as  soon  as  may  be  thereafter, 
ditional  times  as  the  court  may  direct;  Bankrupt  Act  of  i8g8,  c.  6,  §  55^. 

the  last  publication  shall  be  at  least  one  Subsequent  Meetings.  —  A  meeting  of 

week  prior  to    the   day    fixed    for   the  creditors    subsequent  to  the  first   may 

meeting.     Further  notices  may  be  pub-  be   held   at  any   time  and  place  when 

lished  as  the  court  may  direct.     Bank-  all  of  the  creditors  who  have  secured 

rupt  Act  of  1898,  c.  6,  §  58^^.  the   allowance  of    their  claims  sign  a 

3.  The  form  given  in  the  text  is  pre-  written  consent  to  hold  a  meeting  at 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  such  lime  and  place.  Bankrupt  Act  of 
Bankruptcy,  No.  18.  1898,  c.  6,  §  5£fl'. 

4.  Place  of  meeting  shall  be  at  the  Call  of  Meeting  by  Cotirt.  —  The  court 
county  seat  of  the  county  in  which  the  shall  call  a  meeting  of  creditors  when- 
bankrupt  has  had  his  principal  place  ever  one-fourth  or  more  in  number  of 
of  business,  resides,  or  had  his  domi-  those  who  have  proven  their  claims 
cile,  or  if  that  place  would  be  mani-  shall  file  a  written  request  to  that 
festly  inconvenient  as  a  place  of  effect.  If  such  request  is  signed  by  a 
meeting  for  the  parties  in  interest,  or  majority  of  such  creditors,  which  num- 
if  the  bankrupt  is  one  who  does  not  do  ber  represents  a  majority  in  amount 
business,  reside  or  have  his  domicile  of  such  claims  and  contains  a  request 
within  the  United  States,  the  court  for  such  meeting  to  be  held  at  a  desig- 
shall  fix  a  place  for  meeting  which  nated  place,  the  court  shall  call  such 
is  most  convenient  for  the  parties  in  meeting  at  such  place  within  thirty 
interest.  Bankrupt  Act  of  1898,  c.  6,  days  after  the  date  of  the  filing  of  the 
§  55a.  request.     Bankrupt  Act  of  1898,  c.  6, 

6.  Time  of  meeting  shall  be  not  less     §  55^. 
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examine   the  bankrupt,   and   transact  such  other  business  as  may 
properly  come  before  said  meeting. 
May  10,  iS99.^ 

Robert  Bruce,  Referee  in  Bankruptcy.^ 

Form  No.  1 1324.' 
In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  of       )  t     t>     1        *.        xt      <nr\/\ 
John  Doe,  Bankrupt.  \  ^"  bankruptcy,  No.  WO. 

To  the  creditors  oi  John  Doe,  of  Buffalo,  in  the  county  of  Erie,  and 
district  aforesaid,  a  bankrupt: 

Notice  is  hereby  given,  that  on  the  tenth  day  of  March,  a.  d.  \W9, 
the  said y<?^«  Z>^<?  was  duly  adjudicated  a  bankrupt;- and  that  the 
first  meeting  of  his  creditors  will  be  held  at  the  bankruptcy  court  room, 
in  the  City  Bank  Building,  319  Main  street,  Buffalo,  New  York,  on  the 
twenty-fifth  day  of  March,  a.  d.  \Z99,  at  ten  o'clock  in  the/^r(?noon, 
at  which  time  the  said  creditors  may  attend,  prove  their  claims, 
appoint  a  trustee,  examine  the  bankrupt,  and  transact  such  other 
business  as  may  properly  come  before  said  meeting. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

Dated,  Buffalo,  New  York,  the.  fifteenth  dd^y  of  March,  iS99. 

Jeremiah  Mason,  Attorney  for  the  Bankrupt. 

(2)  Affidavit  of  Mailing  Notice. 

Form  No.  i  1325  .* 
In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

jl  XrZktp,  \  I"  Bankruptcy,  No.  ,00. 

State  of  New  York,  ) 

County  of  Erie,  >•  ss.  .  ' 

City  of  Buffalo.         ) 

[Northern  District  of  New  York."] 

Richard  Roe,  of  the  city  of  Buffalo,  county  of  Erie,  state  of  New 
York,  being  duly  sworn,  deposes  and  says  that,  on  the  tenth  day  of 
March,  iS99,  this  deponent  mailed  notices  to  creditors,  of  which  the 
annexed  printed  notice  is  a  copy,  one  each  to  the  persons,  copart- 
nerships or  corporations  mentioned  in  the  schedule  of  names  and 
addresses  hereto  annexed,  each  addressed  to  said  persons,  firms  or  cor- 
porations at  the  addresses  given  therein,  by  depositing  each  said  notice 
in  the  post-office  at  Buffalo,  New  York;  and  deponent  further  says  that 
each  said  notice  was  postpaid  and  printed  on  a  card  (or  on  a  folder, 
properly  sealed,  or  on  a  slip  enclosed  within  a  sealed  envelope^  and  had 

1.  Ten  days'  notice  must  be  given  by        3.  See  supra,  note  i,  p.  172. 

mail   to  the   creditors.     Bankrupt  Act  This  form  has  been  adopted  for  use 

of  1898,  c.  6,  ^  sSrt.  in  Erie  county,  New  York. 

2.  Notice  shall  be  given  by  the  referee  4.  The  form  given  in  the  text  has 
unless  otherwise  ordered  by  the  judge,  been  adopted  for  use  in  proceedings  in 
Bankrupt  Act  of  1898,  c.  6,  §  58c.  Erie  county,  New  York. 

173  Volume  10. 


11325.  IN  SOL  VENCYj  BANKR  UP  TCY.  11327. 

indorsed  on  the  address  side  thereof  the  following  words:  "  If  not 
delivered  xn  five  days  return  to  Robert  Bruce,  referee  in  bankruptcy, 
No.  200  Lake  street,  Buffalo,  New  Yorky 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  March,  iS99. 

(seal)  Norton  Porter,  Notary  Public.^ 

Form  No.  11326.' 

United  States  District  Court,  Southern  District  of  New  York.     In 


T      J.   D     ^u^^  ^^n     i     J.*   r  Affidavit  of  Mailing,  No, 
Jacob  Bernhetm,  Bankrupt.  \  *' 

ew  York.  ) 

r  SS 

Southern  District  of  New  York. 


Bankruptcy 
In  the 
Jacob  Bern/ 
City,  County  and  State  of  New  York, ) 

A.  R.  T.  Young,  being  duly  sworn,  deposes:  I  am  employed  in  the 
office  of  F.  K.  Pendleton,  referee  in  bankruptcy  in  said  city,  county 
and  district  of  iV^w  York.  On  \.\itl9th  day  oi  May,  iS99,  1  deposited 
in  the  post-office  at  said  city  and  county  the  paper  or  papers  of  which 
a  copy  is  annexed,  each  contained  in  a  securely  closed  envelope, 
franked  by  proper  notice  of  official  business  whenever  addressed  to 
a  place  within  the  United  States  and  duly  postpaid  whenever 
addressed  to  a  place  without  the  United  States,  and  duly  directed 
respectively  to  each  of  the  creditors  of  said  bankrupt  named  in  the 
schedules  filed  herein  at  the  respective  addresses  stated  in  said 
schedules,  except  in  cases,  if  any,  in  which  the  address  of  the  creditor 
is  stated  in  said  schedules  to  be  unknown  or  when  the  creditor  has 
designated  an  address  other  than  stated  in  said  schedules,  and  in 
such  case  to  such  designated  address  as  on  file  herein. 

A.  R.T.  Young. 

Sworn  to  before  me  this  twenty-sixth  day  of  May,  \W9. 

F.  K.  Pendleton,  Referee.  ^ 

(3)  Affidavit  OF  Publishing  Notice.'* 
Form  No.  1 1  3  2  7  .* 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
oi  New  York. 


Mn'noTZLp,  \  I"  Bankruptcy,  No.  WO. 


State  of  New  York,  ) 
County  of  Erie,         >■  ss. 
City  of  Buffalo.  ) 

1.  See  supra,  note  i,  p.  146,  fer   to   a  printed    copy  of  the   notices 

2.  This  form  is  copied  from  the  published,  must  state  the  name  of  the 
records  in  In  re  Bernheim,  southern  paper  and  place  of  publication  and  the 
district  of  New  York,  day   or  days   of   each    appearance   of 

3.  See  supra,  note  i,  p.  146.  the  notice    in    the    paper.     U.   S.  Dist. 

4.  Proof  of  publication  of  notices  re-  Ct.  Rules  in  Bankruptcy  (Wash.), 
quired  to   be  published   shall  be  made  No.  9. 

by   the   affidavit   of    the   publisher   or        5.  The  form  given  in    the  text  has 

business   manager  of    the  newspaper,  been  adopted  for  use  in  proceedings  in 

and  must   be  accompanied  by  and  re-  Erie  county,  New  York. 
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[Northern  District  of  NewYork.'l 

Richard  Roe,  of  the  city  of  Buffalo,  county  oiErie  and  state  of  New 
York,  being  duly  sworn,  deposes  and  says  that  he  is  the  principal 
clerk  in  the  office  of  the  Buffalo  Commercial,  a  daily  newspaper  pub- 
lished in  said  city  by  fames  D.  Warren  s  Sons;  that  the  notice  to 
creditors  in  the  above  entitled  bankruptcy,  of  which  the  annexed 
printed  slip,  taken  from  said  newspaper,  is  a  copy,  was  inserted  and 
published  therein  on  the  tenth  day  of  April,  iS99,  and  on  the  twenty- 
fifth  day  of  April,  iS99. 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  twenty-seventh  day  of  Aprils 
iS99. 

(seal)  Norton  Porter,  Notary  Public.^ 

(4)  Appearance  by  Attorney. 
{a)  General  Letter  of  Attorney  in  Fact^ 


1.  See  supra,  note  i,  p.  146. 

2.  Execution  of  Letter  of  Attorney  — 
Generally. — To  represent  a  creditor  or 
of  an  assignment  of  claim  after  proof, 
may  be  proved  or  acknowledged  before 
a  referee,  a  United  States  commissioner 
or  a  notary  public.  U.  S.  Supreme  Ct. 
General  Orders  in  Bankruptcy,  No.  21, 

§5. 

When  executed  on  behalf  of  a  corpora- 
tion, the  person  executing  the  instru- 
ment shall  make  oath  that  he  is  a  duly 
authorized  officer  of  the  corporation  on 
whose  behalf  he  acts.  U.  S.  Supreme 
Ct  General  Orders  in  Bankruptcy,  No. 
21,  subs.  5. 

In  such  case  this  form  may  be 
used: 

"  United  States  District  Court  for  the 
Southern  District  of  New  York. 
City,  County  and  State") 
of  New  York.  \ 

Southern  District  of         [      * 
New  \ork.  J 

On  this  tenth  day  ol  June,  A.  D.  1899, 
before  me  personally  appeared  William 
West,  who  being  by  me  first  duly  sworn, 
did  depose  and  say  that  he  is  the  treas- 
urer of  the  American  Rubber  Company, 
a  corporation  duly  authorized  and  in- 
corporated under  the  laws  of  the  state 
of  New  Jersey.  That  he  executed  the 
foregoing  power  of  attorney  on  behalf 
of  said  corporation,  being  there  unto 
first  duly  authorized.  That  he  knows 
the  corporate  seal  and  that  the  seal 
affixed  to  the  foregoing  power  of  attor- 
ney is  said  seal,  and  that  he  affixed  the 
said  seal  to  the  foregoing  power  of  at- 


torney on   behalf  of   said  corporation, 
being  thereunto  first  duly  authorized. 

(seal)  Norton  Porter, 

Notary  f^ublic." 

When  executed  on  behalf  of  partnership, 
the  person  executing  the  instrument 
shall  make  oath  that  he  is  a  member  of 
the  partnership.  U.  S.  Supreme  Ct. 
General  Orders  in  Bankruptcy,  No.  21, 
subs.  5. 

In  such  case  this  form  of  acknowl- 
edgement can  be  used: 

"  United  States  District  Court  for  the 
Southern  District  of  New  York. 
City,  County  and  Stated 
of  New  York.  ! 

Southern  District  of         y^' 
New  York.  J 

On  this  tenth  day  oi  June,  A.  D.  1899, 
before  me  personally  appeared  William 
West,  who  being  by  me  first  duly  sworn, 
did  depose  and  say  that  he  is  the  same 
person  who  signed  the  foregoing  power 
of  attorney,  and  thereupon  acknowl- 
edged to  me  that  he  duly  executed  the 
same,  that  he  executed  the  same  on 
behalf  of  West,  Short  &>  Co.,  a  copart- 
nership. That  he  is  a  member  of  said 
copartnership  and  was  duly  authorized 
to  execute  the  foregoing  instrument  on 
its  behalf. 

(seal)  Norton  Porter, 

Notary  Public." 

When  person  is  not  personally  known 
to  officer  taking  the  proof,  or  acknowl- 
edgment, his  identity  shall  be  estab- 
lished by  satisfactory  proof.  U.  S. 
Supreme  Ct  General  Orders  in  Bank- 
ruptcy, No.  21,  §  5. 
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Form  No.  i  i  328.' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

John  Doe,  Bankrupt.  )  h    >• 

To  Oliver  Ellsworth,  No.  100  State  street,  Boston,  'Massachusetts: 

I,  Richard  Roe,  of  Salem,  in  the  county  of  Essex  and  state  of  Mas- 
sachusetts, do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the 
meeting  or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a  court 
of  bankruptcy,  wherever  advertised  or  directed  to  be  holden,  on  the 
day  and  at  the  hour  appointed  and  notified  by  said  court  in  said  mat- 
ter, or  at  such  other  place  and  time  as  may  be  appointed  by  the 
court  for  holding  such  meeting  or  meetings,  or  at  which  such  meet- 
ing or  meetings,  or  any  adjournment  or  adjournments  thereof,  may 
be  held,  and  then  and  there  from  time  to  time,  and  as  often  as  there 
may  be  occasion,  for  me  and  in  my  name  to  vote  for  or  against  any 
proposal  or  resolution  that  may  be  then  submitted  under  the  acts  of 
congress  relating  to  bankruptcy;  and  in  the  choice  of  trustee  or 
trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to  such 
appointment  of  trustee;  and  with  like  powers  to  attend  and  vote  at 
any  other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of 
the  court,  which  maybe  held  therein  for  any  of  the  purposes  aforesaid; 
also  to  accept  any  composition  proposed  by  said  bankrupt  in  satis- 
faction of  his  debts,  and  to  receive  payment  of  dividends  and  of 
money  due  me  under  any  composition,  and  for  any  other  purpose  in 
my  interest  whatsoever,  with  full  power  of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed 
my  seal  the  tenth  day  of  May,  a.  d.  iS99. 

Richard  Roe.     (seal) 
Signed,  sealed  and  delivered  in  presence  of 
William  West. 

Acknowledged  before  me  this  tenth  day  of  May,  a.  d.  iS99. 

(seal)  Norton  Porter,  Notary  Public. ^ 

(J>)  Special  Letter  of  Attorney  in  Fact.^ 

Form  No.  1 1  3  2  9 .  * 

(^Title  of  court  and  proceeding  as  in  Form  No.  1132S.') 
To  Oliver  Ellsworth,  No.  100  State  street,  Boston,  Massachusetts: 

I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of 
creditors  in  this  matter,  advertised  or  directed  to  be  holden  at  the 
bankruptcy  court  room,  No.  10  State  street,  in  the  city  of  Boston,  in  the 
state  of  Massachusetts,  on  the  twenty-fifth  day  of  May,  i2>99,  before 
Robert  Bruce,  referee  in  bankruptcy,  or  any  adjournment  thereof, 
and  then  and  there  for  me  and  in  my  name  to  vote  for  or  against 
any  proposal  or  resolution  that  may  be  lawfully  made  or  passed  at 

1.  The  form  given  in  the  text  is  pre-  3.  See  supra,  note  2,  p.  175. 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  4.  The  form  given  in  the  text  is  pre- 
Bankruptcy,  No.  20.  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

2.  See  supra,  note  i,  p.  146.  Bankruptcy,  No.  21. 
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such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trustee  or 
trustees  of  the  estate  of  the  said  bankrupt. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed 
my  seal  Xh^  fifteenth  day  of  May,  a.  d.  i%99. 

Richard  Roe.     (seal) 
Signed,  sealed  and  delivered  in  presence  of 
William  West. 
Acknowledged  before  me  this  fifteenth  day  of  May,  a.  d.  i2>99. 
(seal)  Norton  Porter,  Notary  Public.^ 

(/)  Notice  of  Appearance. 

Form  No.  1 1 3  3  o .'' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 

of  New  York. 

In  the  matter  <?/      )  t     t>     1        i.       tvt      mnn 
T  1.      n       r>     i^/Mn  Bankruptcy,  No.  200. 
John  Doe,  Bankrupt.  \  f    jy 

To  William  H.  Hotchkiss,  Esq.,  Referee  in  Bankruptcy: 

You  will  please  take  notice,  that  the  undersigned  hereby  appears 
in  the  above-entitled  proceeding,  and  gives  you  notice  of  the  follow- 
ing facts: 

Name  of  creditor  for  whom  appearance  made:  Samuel  Short. 

Post-office  address  of  said  creditor:  No.  100  West  street,  Utica, 
New  York. 

Amount  of  claim  or  character  of  interest:  One  thousand  dollars. 

Whether  secured;  and  if  so,  how:   Unsecured  {or  as  case  may  be). 

Whether  appearance  is  general  or  special,  and  if  the  latter,  for 
what  purpose:   General. 

Whether  appearance  is  authorized  by  power  of  attorney  or  ver- 
bally or  in  writing:  Power  of  attorney. 

Dated  at  Buffalo  this  tenth  day  of  April,  iS99. 

Jeremiah  Mason, 
20  Lake  street,  Buffalo,  New  York. 

(5)  Proof  of  Debt.^ 

{a)  By  Claimant  in  Person. 

aa.  Unsecured  Debt,* 

Ij  See  supra,  note  i,  p.  146.  so,   what   payments  have    been    made 

2.  The  form  given  in  the  text  has  thereon,  and  that  the  said  claim  is 
been  adopted  for  use  in  proceedings  in  justly  owing  by  the  bankrupt  to  the 
Erie  county.  New  York.  creditor.     Bankrupt  Act  of  1898,  c.  6, 

Consult  also  the  title  Appearances,  §  57(1. 

vol.  I,  p.  iiio.  4.  XrnsecTired  Debts.  —  Depositions  to 

3.  Proof  of  claim  shall  consist  of  a  prove  debts  existing  in  open  account 
statement  under  oath  in  writing,  signed  shall  state  when  the  debt  became  or 
by  the  creditor,  setting  forth  the  claim,  will  become  due,  and  if  it  consists  of 
the  consideration  therefor,  and  whether  items  maturing  at  different  dates  the 
any,  and,  if  so,  what  securities  are  held  average  due  date  shall  be  stated,  in 
therefor,    and    whether    any,    and,  if  default  of  which  it  shall  not  be  neces- 
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Form  No.  1 1331 .' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      \  j^  Bankruotcv  2 
John  Doe.,  Bankrupt.  \  v    :i  • 

At  Boston.,  in  said  district  of  Massachusetts,  on  the  first  day  of  June., 
A.  D.  \W9,  C3.mt  Richard jRoe,  oi  Salem,  in  the  county  oi  Essex,  in  said 
district  of  Massachusetts,  and  made  oath,  and  says  that  John  Doe,  the 
person  by  (or  against)  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed,  was  at  and  before  the  filing  of  said  petition, 
and  still  is,  justly  and  truly  indebted  to  said  deponent  in  the  sum  of 
five  hundred  doWars;  that  the  consideration  of  said  debt  is  as  follows: 
(^Here  set  out  the  consideration  of  the  debt);  ^  that  no  part  of  said  debt 
has  been  paid  except  (statitig  part  paid,  if  any);  that  there  are  no  set- 
offs or  counterclaims  to  the  same  except  (^stating  same,  if  any);  and 
that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had  or  received  any  manner  of 
security  for  said  debt  whatever.  [And  deponent  further  says  that  no 
note  has  been  received  for  such  account,  nor  any  judgment  rendered 
thereon.]* 

Richard  Roe,  Creditor. 

Subscribed  and  sworn  to  before  me  this  first  day  oi  June,  x.  d. 
i2,99. 

(seal)  '  Norton  Porter,  Notary  Public.  ^ 


sary  to  compute  interest  upon  it.  U. 
S.  Supreme  Ct.  General  Orders  in 
Bankruptcy,  No.  21,  §1. 

Assigned  Claims —  Generally. —  Claims 
which  have  been  assigned  before  proof 
shall  be  supported  by  a  deposition  of 
the  owner  at  the  time  of  the  commence- 
ment of  proceedings,  setting  forth  the 
true  condition  of  the  debt  and  that  it  is 
entirely  unsecured,  or,  if  secured,  the 
security,  as  is  required  in  proving 
secured  claims.  U.  S.  Supreme  Ct. 
General  Orders  in  Bankruptcy,  No. 
21,  §  3. 

Notice  to  Original  Claimant.  —  Upon 
the  filing  of  satisfactory  proof  of  the 
assignment  of  a  claim  proved  and 
entered  on  the  referee's  docket,  the 
referee  shall  immediately  give  notice 
by  mail  to  the  original  claimant  of  the 
filing  of  such  proof  of  assignment. 
U.  S.  Supreme  Ct.  General  Orders  in 
Bankruptcy,  No.  21,  §  3. 

Order  of  Subrogation.  —  Upon  proof 
being  made  of  the  assignment  of  a 
claim,  if  no  objection  be  entered  within 
ten  days  thereafter  or  within  further 
time  allowed  by  the  referee,  he  shall 
make   an   order   subrogating    the   as- 


signee to  the  original  claimant.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  21,  §  3. 

1.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  31. 

2.  Title  of  Court  and  Catise.  —  De  posi- 
tions to  prove  claims  against  a  bank- 
rupt's estate  shall  be  correctly  entitled 
in  the  court  and  in  the  cause.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  21,  §  I. 

3.  Statement  of  consideration  mnst  be 
specific,  to  enable  the  creditors  to  in- 
quire into  the  legality  of  the  claim. 
In  re  Scott,  93  Fed.  Rep.  418. 

4.  Debts  in  Open  Account.  —  The  mat- 
ter enclosed  by  [  ]  will  not  be  found  in 
the  form  prescribed  by  the  United 
States  supreme  court,  but  it  seems  to 
be  necessary,  under  U.  S.  Supreme  Ct. 
General  Orders  in  Bankruptcy,  No.  21, 
§  I,  providing  for  an  averment  that  no 
note  has  been  given  for  such  account, 
nor  any  judgment  rendered  thereon, 
in  depositions  to  prove  debts  existing 
in  open  account. 

6.  See  supra,  note  i,  p.  146. 
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bb.  Secured  Debt. 

Form  No.  1 1332.' 

(^Title  of  court  and  proceeding  as  in  Form  No.  11331.) 
At  Boston,  in  said  district  of  Massachusetts,  on  tho.  first  day  oi  June, 
A.  D.  xWd,  CdiVCi^  Richard  Roe,  oi  Salem,  in  the  county  oi  Essex,  in 
said  district  oi  Massachusetts,  and  made  oath,  and  says  t\i2X  John  Doe, 
the  person  by  (or  against)  whom  a  petition  for  adjudication  of  bank- 
ruptcy has  been  filed,  was,  at  and  before  the  filing  of  said  petition, 
and  still  is,  justly  and  truly  indebted  to  said  deponent  in  the  sum  of 
five  hundred  dollsivs;  that  the  consideration  of  said  debt  is  as  follows 
(^stating  same);  that  no  part  of  said  debt  has  been  paid  except  (^stating 
part  paid,  if  any);  that  there  are  no  set-offs  or  counterclaims  to  the 
same  except  (^stating  same,  if  any);  and  that  the  only  securities  held 
by  this  deponent  for  said  debt  are  the  following:  (^Here  state  securities 
held  for  the  debt). 

(^Signature  and  jurat  as  in  Form  No.  11331.) 

(b)  By  Agent  or  Attorney. 

* 

aa.  Unsecured  Debt. 

Form  No.  1 1  3  3  3  .* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      \  j^  Bankruptcv  ^ 
John  Doe,  Bankrupt.  \  v    3  • 

At  Boston,  in  said  district  of  Massachusetts,  on  the  first  day  of  June, 
A.  D.  i89^,  came  Oliver  Ellsworth,  of  Boston,  in  the  county  of  Suffolk, 
and  state  of  Massachusetts,  attorney  (or  authorized  agent)  of  Richard 
Roe,  of  Saco,  in  the  county  of  York,  and  state  of  Maine,  and  made 
oath  and  says  that  John  Doe,  the  person  by  (or  against)  whom  a 
petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted 
to  the  said  Richard  Roe  in  the  sum  of  five  hundred  dollars;  that 
the  consideration  of  said  debt  is  as  follows:  {Ilere  state  consideration 
of  debt);  that  no  part  of  said  debt  has  been  paid  except  {stating part 
paid,  if  any),  and  that  this  deponent  has  not,  nor  has  any  person  by 
his  order,  or  to  this  deponent's  knowledge  or  belief,  for  his  use,  had 
or  received  any  manner  of  security  for  said  debt  whatever.  [And 
deponent  further  says  that  no  note  has  been  received  for  such 
account,  nor  any  judgment  rendered  thereon.]*  And  this  deponent 
further  says,  that  this  deposition  cannot  be  made  by  the  claimant  in 
person  because  {Here  state  reason  why  deposition  cannot  be  made  by 
claimant),^  and  that  he  is  duly  authorized  by  his  principal  to  make 

1.  The  form  given  in  the  text  is  pre-  3.  See  supra,  note  2,  p.  178. 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  4.  See  supra,  note  4,  p.  178. 
Bankruptcy,  No.  32.  6.  Season  why  claimant  does  not  make 

2.  The  form  given  in  the  text  is  pre-  the  deposition  in  person  should  be 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  stated.  U.  S.  Supreme  Ct.  General  Or- 
Bankruptcy,  No.  35.  ders  in  Bankruptcy,  No.  21,  §  i. 
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this  affidavit,  and  that  it  is  within  his  knowledge  that  the  aforesaid 
debt  was  incurred  as  and  for  the  consideration  above  stated,  and  that 
such  debt,  to  the  best  of  his  knowledge  and  belief,  still  remains 
unpaid  and  unsatisfied. 

Oliver  Ellsworth. 

Subscribed  and  sworn  to  before  me  this  first  day  oi  June,  a.  d. 
1 899. 

(seal)  Norton  Porter,  Notary  Public.^ 

bb.  Secured  Debt. 

Form  No.  1 1  3  3  4  .*  ' 

{Title  of  court  and  proceeding  as  in  Form  No.  11331.) 
At  Boston,  in  said  district  of  Massachusetts,  on  the  first  day  of  June, 
A.  D.  i2,99,  came  Oliver  Ellsworth,  oiBostoji,  in  the  county  oi  Sufi^olk, 
and  state  oi  Massachusetts,  attorney  (or  authorized  agenf)  oi  Richard 
Roe,  of  Salem,  in  the  county  of  Essex,  and  state  of  Massachusetts, 
and  made  oath,  and  says  thsit  John  Doe,  the  person  by  (^or  against) 
whom  a  petition  for  adjudication  of  bankruptcy  has  been  filed,  w^s, 
at  and  before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 
indebted  to  the  said  Richard  Roe  in  the  sum  of  five  hundred  dollars; 
that  the  consideration  of  said  debt  is  as  follows:  (^Here  state  consid- 
eration of  debt);  that  no  part  of  said  debt  has  been  paid  except  {II ere 
■  state  part  of  debt  paid,  if  any);  that  there  are  no  set-offs  or  counter- 
claims to  the  same  &xc&^t  {stating  same,  if  any),  and  that  the  only 
securities  held  by  said  Richard  Roe  for  said  debt  are  the  follow- 
ing {Here  specify  securities  held);  and  this  deponent  further  says  that 
this  deposition  cannot  be  made  by  the  claimant  in  person  because 
{Here  state  reasons  why  deposition  is  not  made  by  claitnafit),^  and  that  he 
is  duly  authorized  by  his  principal  to  make  this  deposition,  and  that 
it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 

{Signature  and  Jurat  as  in  Form  No.  11331.) 

{c)  By  Corporation. 

Form  No.  11335.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      )  t     -r     trimtrv  * 
John  Doe,  Bankrupt.  \  v    j- 

At  Boston,  in  said  district  of  Massachusetts,  on  the  first  day  of 
June,  A.  D.  x2>99,  cavciQ  Richard  Roe,  oi  Boston,  in  the  county  oi  Suf- 
folk and  state  of  Massachusetts,  and  made  oath  and  says  that  he 
is  treasurer  of  the  Boston  Shoe  Company,  a  corporation  incorporated 

1.  See  supra,  note  i,  p.  146.  4.  The  form  given  in  the  text  is  pre- 

2.  The  form  given  in  the  text  is  pre-  scribed  by  U.  S.  Supreme  Ct.  Forms 
scribed   by  U.  S.   Supreme  Ct.  Forms     in  Bankruptcy,  No.  33. 

in  Bankruptcy,  No.  36.  5.  See  supra,  note  2,  p.  178. 

3.  See  supra,  note  5,  p.  179. 
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by  and  under  the  laws  of  the  state  of  Massachusetts,  and  carrying  on 
business  at  Boston,  in  the  county  of  Suffolk  and  state  ol  Massachusetts, 
and  that  he  is  duly  authorized  to  make  this  proof,  and  says  that  the 
sdixd  John  Doe,  the- person  by  (or  against)  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  filed,  was,  at  and  before  the  filing  of 
the  said  petition,  and  still  is,  justly  and  truly  indebted  to  said  corpo- 
ration in  the  sum  of  yfz'<?  ^a/z^r^a' dollars;  that  the  consideration  of 
said  debt  is  as  follows:  (^Here  state  the  consideration  of  the  debt);  that 
no  part  of  said  debt  has  been  paid  except  {stating  part  paid,  if  any)-, 
that  there  are  no  set-offs  or  counterclaims  to  the  same  except  {stating 
same,  if  any);  and  that  said  corporation  has  not,  nor  has  any  person 
by  its  order,  or  to  the  knowledge  or  belief  of  said  deponent,  for  its 
use,  had  or  received  any  manner  of  security  for  said  debt  whatever. 
[And  deponent  further  says  that  no  note  has  been  received  for  such 
account,  nor  any  judgment  rendered  thereon. ]i 

Richard  Roe, 
Treasurer  of  said  Corporation. ^ 

Subscribed  and  sworn  to  before  me  this  ^r^/ day  of  June,  a.  d.  i8P9. 

(seal)  Norton  Porter,  Notary  Public.  ^ 

(</)  By  Partnership. 

Form  No.  1 1 3  3  6  .* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      )  j^  BankruDtcv  « 
John  Doe,  Bankrupt,  f  v    y- 

ht Boston,\r\  said  district  oi Massachusetts,  on  the ^rj/ day  oi  June, 
A.  D.  \Z99,  came  Richard  Roe,  of  Boston,  in  the  county  of  Suffolk,  in 
said  district  of  Massachusetts,  and  made  oath  and  says  that  he  is  one 
of  the  firm  of  Roe  6^  West,  consisting  of  himself  and  William  West, 
of  Saco,  in  the  county  of  York  and  state  of  Maine;  that  the  sd\A  John 
Doe,  the  person  by  (or  against)  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was,  at  and  before  the  filing  of  said  petition, 
and  still  is,  justly  and  truly  indebted  to  this  deponent's  said  firm  in 
the  sum  oi  five  hundred  dollars;  that  the  consideration  of  said  debt  is 
as  follows:  {stating  consideration);  that  no  part  of  said  debt  has  been 
•paid  except  {stating  part  paid,  if  any);  that  there  are  no  set-offs  or 
counterclaims  to  the  same  except  {stating  same,  if  any);  and  this 
deponent  has  not,  nor  has  his  said  firm,  nor  has  any  person  by  their 
order,  or  to  this  deponent's  knowledge  or  belief,  for  their  use,  had  or 
received  any  manner  of  security  for  said  debt  whatever.  [And 
deponent  further  says  that  no  note  has  been  received  for  such 
account,  nor  any  judgment  rendered  thereon.]^ 

Richard  Roe,  Creditor,* 

1.  See  supra,  note  4,  p.  178.  3.  See  supra,  note  I,  p.  146. 

2.  TreasTirer,  or,  if  the  corporation  has  4.  The  form  given  in  the  text  is  pre- 
no  treasurer,  by  the  officer  whose  scribed  byU.  S.  Supreme  Ct.  Forms  in 
duties  most  nearly  correspond  to  those  Bankruptcy,  No.  34. 

of  the  treasurer,  must  make  the  depo-        5.  See  supra,  note  2,  p.  178. 
sition.      U.    S.    Supreme    Ct.    General        6.  Member  of  partnership  must  make 
Orders  in  Bankruptcy,  No.  21,  §  i.  the  deposition,  and  it  must  appear,  on 
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Subscribed  and  sworn  to   before  me  this  first  day  oi  June,  a.  d. 
(seal)  Norton  Porter,  ■  Notary  Public.  ^ 

{/)  Affidavit  of  Lost  Bill  or  Note.^ 
Form  No.  i  1 3  3  7 .' 

In  the  District  Court  0/  the  United  States  for  the  District  of 
Massachusetts. 

John  Doe,  Bankrupt.  )  P    y- 

On  t\\\s  first  day  oi  June,  a.  d.  i%99,  at  Boston  in  said  district,  came 
Richard  Roe,  of  Salem,  in  the  county  of  Essex  and  state  of  Massa- 
chusetts, and  makes  oath  and  says  that  the  bill  of  exchange  (or  7iote\ 
the  particulars  whereof  are  underwritten,  has  been  lost  under  the  fol- 
lowing circumstances,  to  wit,  (Jlere  state  the  circumstances');  and  that 
he,  this  deponent,  has  not  been  able  to  find  the  same;  and  this 
deponent  further  says  that  he  has  not,  nor  has  the  said  Samuel  Short 
{stating  name  of  payee,  drawee  or  prior  endorsee,  as  the  case  may  be),  or 
any  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or 
belief,  negotiated  the  said  bill  (or  note),  nor  in  any  manner  parted 
with  or  assigned  the  legal  or  beneficial  interest  therein,  or  any  part 
thereof;  and  that  he,  this  deponent,  is  the  person  now  legally  and 
beneficially  interested  in  the  same. 

Bill  or  note  above  referred  to. 

Date.  Drawer  or  maker.  Acceptor.  Sum. 

October  1,  1W8.  John  Doe.  William  West.  ^00  00 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  thisyfrj/  day  oi  June,  a.  d. 
\W9. 

(seal)  Norton  Porter,  Notary  Public.^ 

(/)  Order  Reducing  Claim. ^ 
Form  No.  11338.' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 


In  the  matter  of      )  j     ■„     k.^,  ^^^y. 
John  Doe,  Bankrupt.  \  .    P    /• 


oath,  that  deponent  is  a  member  of  the  shall    be    filed    under   oath   with    the 

partnership.     U.  S.  Supreme  Ct.  Gen-  claim.     Bankrupt  Act  of  1898,  c.  6,  § 

eral  Orders  in  Bankruptcy,  No.  21,  §  i.  57^. 

1.  See  supra,  note  i,  p.  146.  Consult  also   the  title  Lost  Papers 

2.  Founded  on  InBtmment  in  Writing. —  and  Instruments. 

When  the  claim  is  founded  upon  an  in-  3.  The  form  given  in  the  text  is  pre- 

strument  in  writing,  such  instrument,  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

unless  lost  or  destroyed,  shall  be  filed  Bankruptcy,   No.  37. 

with  the  proof  of  claim.     Bankrupt  Act  4.  See  supra,  note  2,  p.  178. 

of  1898,  c.  6,  §  573.  5.  Bankrupt  Act  of  1898,  c.  6,  §  57. 

If  instrtiment  is  lost  or  destroyed,   a  6.  The  form  given  in  the  text  is  pre- 

statement  of  such  fact  and  the  circum-  scribed  by  U.  S.  Supreme  Ct.   Forms 

stances   of    such    loss    or   destruction  in  Bankruptcy,  No.  38. 
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At  Boston,  in  said  district,  on  the  tenth  day  of  May,  a.  d.  \Z99. 

Upon  the  evidence  submitted  to  this  court  upon  the  claim  of 
Richard  Roe  against  said  estate  {and,  if  the  fact  be  so,  upon  hearing 
counsel  thereon),  it  is  ordered,  that  the  amount  of  said  claim  be 
reduced  from  the  sum  oi  five  hundred  dioWzxs,  as  set  forth  in  the  affi- 
davit in  proof  of  claim  filed  by  said  creditor  in  said  case,  to  the  sum 
oi  four  hundred  dioW^x's,  and  that  the  latter-named  sum  be  entered 
upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend 
shall  be  computed  (//  with  interest,  with  interest  thereon  from  \.\it. first 
day  of  April,  a.  d.  i89<?). 

Robert  Bruce,  Referee  in  Bankruptcy. 

(<§")  Order  Expunging  Claim?- 

Form  No.  1 1 3  3  9  .* 

In  the  District  Court  of  the  United  States  for  the  District  of 
JUassachusetts. 

In  the  matter  ^f     \-\     -o     u       ^ 
John  Doe,  Bankrupt.  \  P    7* 

At  Boston,  in  said  district,  on  the  first  day  of  May,  a.  d.  i899. 

Upon  the  evidence  submitted  to  the  court  upon  the  claim  of 
Richard  Roe  against  said  estate  (and,  if  the  fact  be  so,  upon  hearing 
counsel  thereon),  it  is  ordered,  that  said  claim  be  disallowed  and 
expunged  from  the  list  of  claims  upon  the  trustee's  record  in  said 
case. 

Robert  Bruce,  Referee  in  Bankruptcy. 

(K)  List  of  Debts  Proved  at  First  Meeting.^ 

Form  No.  1 1  3  4  o  .* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 


In  the  matter  ^      )  j     -r     u       * 
/ohn  Doe,  Bankrupt,  j  P    "• 


At  Boston,  in  said  district,  on  the  twenty-fifth  day  of  May,  a.  d, 
i899,  before  Robert  Bruce,  referee  in  bankruptcy. 

The  following  is  a  list  of  creditors  who  have  this  day  proved  their 
debts: 

Names  of  creditors.  Residences.  Debts  proved. 

Richard  Roe.  10  Ocean  avenue,  Salem,  Mass.  %19  Jfi 

William  West.  9  Main  street,  Saco,  Maine.  24  16 

Robert  Bruce,  Referee  in  Bankruptcy. 

1.  Bankrupt  Act  of  1898,  c.  6,  §  57.  with   the  names  and  addresses  of   the 

2.  The  form  given  in  the  text  is  pre-  proving  creditors.  U.  S.  Supreme  Ct. 
scribed  by  U.  S.  Supreme  Ct.  Forms  General  Orders  in  Bankruptcy,  No. 
in  Bankruptcy,  No.  39.  24. 

3.  The  referee  shall  forthwith  trans-  4.  The  form  given  in  the  text  is  pre- 
mit  to  the  clerk  of  the  court  a  list  of  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
the  claims  proved   against   an  estate.  Bankruptcy,  No.  19. 
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e.  Relating-  to  Dividends.' 
(1)  Notice  of  Creditors'  Meeting. 

Form  No.  i  1341.' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Nezv  York. 

T  I"  n'  ""f';"-^..   \  In  Bankruptcy,  No.  200. 
John  Doe,  Bankrupt.  \  r     ji 

To  the  Creditors  of  John  Doe.,  of  Buffalo,  in  the  County  of  Erie,  and 

District  aforesaid,  a  bankrupt: 

Notice  is  hereby  given  that  on  the  tenth  day  of  May,  a.  d.  i?>99, 
Samuel  Short,  the  trustee  of  the  estate  oi  John  Doe,  a  bankrupt,  made 
a  report  as  such  showing /avt?  thousand  d.o\\2iVS  (^2000^  m  his  hands 
liable  to  the  payment  of  dividends,  and  that  a  meeting  of  the  credit- 
ors of  said  bankrupt  will  be  held  at  the  bankruptcy  court  room,  in  the 
City  Bank  Building,  319  Main  street,  Buffalo,  New  York,  on  the  twenty- 
fifth  day  of  May,  i899,  at  ten  o'clock  in  the /(?r(?noon,  for  the  purpose 
of  declaring  and  directing  the  payment  of  a  dividend  of  fifty  per 
cent,  upon  their  said  claims  {and  for  a  final  dividend  out  of  said  estate^ 
if  notice  is  for  a  declaration  of  a  final  dividend). 

Dated,  Buffalo,  New  York,  the  eleventh  day  of  May,  iS99. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

Jeremiah  Mason,  Attorney  for  Trustee. 

(2)  Notice  of  Dividends.^ 

Form  No.  1 1 3  4  2 .  * 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       I  r     tj     t       t 
John  Doe,  Bankrupt.  \  P    >• 

At  Boston,  on  the  third  ddiy  of  May,  a.  d.  i899. 
To  Richard  Roe,  Creditor  oi  John  Doe,  Bankrupt: 

I  hereby  inform  you  that  you  may,  on  application  at  my  office. 
No.  10  State  street  in  sa,id  Boston,  on  the  fifteenth  day  oi  May,  iS99,  or 

1.  Declaration  and  Payment  of  Dividends  often   as   the    amount  shall   equal  ten 

—  Generally.  —  Dividends  of  an   equal  per  centum  or  more,  and  upon  closingf 

per  centum  shall  be  declared  and  paid  the  estate.    Dividends  may  be  declared 

on  all  allowed  claims,  except  such  as  oftener  and   in   smaller   proportions  if 

have  priority  or  are  secured.     Bank-  the  judge  so  orders.     Bankrupt  Act  of 

rupt  Act  of  1898,  fc.  7.  §  65a.  1898,  c.  7,  §  t^b. 

/^(>J/rt'^^/^V^«a'shall  be  declared  within  2.  The  form  given  in  the  text  has 
thirty  days  after  the  adjudication,  if  been  adopted  for  use  in  proceedings  in 
the  money  of  the  estate  in  excess  of  Erie  county,  New  York, 
the  amount  necessary  to  pay  the  debts  3.  Notice  of  Dividends.  —  Creditors 
which  have  priority,  and  such  claims  shall  have  at  least  ten  days'  notice  by 
as  have  not  been  but  probably  will  be  mail  of  the  declaration  and  time  of  pay- 
allowed,  equals  five  per  centum  or  more  ment  of  dividends.  Bankrupt  Act  of 
of  such  allowed  claims.  Bankrupt  Act  1898,  c.  6,  §  58a  (5). 
of  1898,  c.  7,  §  t^b.  4.  The  form  given  in  the  text  is  pre- 

Subsequent  dividends  shsAX  be  declared  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

upon  like   terms   as   the  first    and  as  Bankruptcy,  No.  41. 
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on  any  day  thereafter,  between  the  hours  of  ten  o'clock  a.  m.  and  four 
o'clock  P.  M.,  receive  a  warrant  for  \.\i&  first  dividend  due  to  you  out 
of  the  above  estate.  If  you  cannot  personally  attend,  the  warrant 
will  be  delivered  to  your  order  on  your  filling  up  and  signing  the  sub- 
joined letter. 

John  Fair,  Trustee. 

Creditor's  letter  to  trustee. 

To  John  Fair,  Trustee  in  Bankruptcy  of  the   Estate  of  John  Doe^ 
Bankrupt: 
Please  deliver  to  William  West  the  warrant  for  dividend  payable 
out  of  the  said  estate  to  me. 

Richard  Roe,  Creditor. 

(3)  Notice  of  Final  Meeting  of  Creditors:  No  Dividend.^ 

Form  No.  i  1343.* 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

John  %ZBankLpt.  \  ^"  bankruptcy,  No.  WO. 

To  the  Creditors  of  John  Doe,  of  Buffalo,  in  the  County  of  Erie,  and 
District  aforesaid,  a  Bankrupt: 

Notice  is  hereby  given,  that  Nathan  Hale,  the  trustee  of  the  estate 
oi  John  Doe,  a  bankrupt,  has  made  and  filed  his  final  report  as  such; 
that  said  report  shows  no  property  for  distribution  among  the  credit- 
ors of  said  bankrupt;  and  that  the  final  meeting  of  such  creditors 
will  be  held  at  the  bankruptcy  court  room,  in  the  City  Bank  Building, 
319  Main  street,  Buffalo,  New  York,  on  the  ninth  day  of  June,  iS99,  at 
ten  o'clock  in  the  forenoon,  to  pass  upon  such  trustee's  report  and  to 
transact  such  other  business  as  may  properly  come  before  such 
meeting. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

Dated,  Buffalo,  New  York,  the  twenty-fifth  day  of  May,  i899. 
Jeremiah  Mason,  Attorney  for  Trustee. 

(4)  List  of  Claims  and  Dividends  to  be  Recorded  by  Referee 
AND  Delivered  to  Trustee.^ 

Form  No.  1 1  344.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 


In  the  matter  ^f     X-i    -o     u 
John  Doe,  Bankrupt.  \  P    X- 


1.  Final  Meeting  of  Creditorp.  —  When-  been  adopted  for  use  in  proceedings  in 
ever  the  affairs  of  the  estate  are  ready  Erie  county,  New  York. 

to   be  closed,  a   final    meeting   of   the  3.  Bankrupt  Act  of  1898,  c.  7,  §  65. 

creditors  shall  be  ordered.     Bankrupt  4.  The  form  given   in  the  text  is  pre- 

Act  of  1898,  c.  7,  §  55/.  scribed  by  U.  S   Supreme  Ct.  Forms  ia 

2.  The  form  given   in  the   text   has  Bankruptcy,  No.  40. 
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At  Boston,  in  said  district,  on  tlie  tenth  day  of  May,  a.  d.  i8PP. 

A  list  of  debts  proved  and  claimed  under  the  bankruptcy  ol  John 
Doe,  \i\\h  first  dividend  at  the  rate  of  ten  per  cent,  this  day  declared 
thereon  by  Robert  Bruce,  a  referee  in  bankruptcy. 


No. 


Creditors. 

{To  be  placed  alphabetically^  and  the  natnes  of  all  the 

parties  to  the  proof  to  be  carefully  set  forth.") 


Sum  proved. 


Dividend. 


Robert  Bruce,  Referee  in  Bankruptcy. 


f.  Certificate  of  Referee. 
(1)  To  Judge. 
{a)  In  General?- 

Form  No.  11345,* 

Court   of  the   United  States 


for   the    District   of 


In    the   District 
Massachusetts. 

In  the  matter  of      I  t     -Ra   u       ♦■ 
John  Doe,  Bankrupt.  )  P    "• 

I,  Robert  Bruce,  one  of  the  referees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  in  the  course  of  the  proceedings  in  said  cause 
before  me  the  following  question  arose  pertinent  to  the  said  pro- 
ceedings: (Jlere  state  the  question,  a  summary  of  the  evidence  relating 
thereto,  and  the  finding  and  order  of  the  referee  thereoti). 

And  the  said  question  is  certified  to  the  judge  for  his  opinion 
thereon. 

Dated  at  Boston,  the  tenth  day  oi  June,  a.  d.  \%99. 

Robert.  Bruce,  Referee  in  Bankruptcy. 

{fi)  After  a  Reference  by  the  Judge. "^ 


1,  The  referee  shall  make  up  records 
embodying  the  evidence,  or  the  sub- 
stance thereof,  as  agreed  upon  by  the 
parties  in  all  contested  matters  arising 
before  him,  whenever  requested  to  do 
so  by  either  of  the  parties  thereto, 
together  with  his  findings  therein,  and 
transmit  the  same  to  the  judge.  Bank- 
rupt Act  of  1898,  c.  5,  ^  SQ'zCs). 

The  district  court  may  consider  and 
confirm,  modify  or  overrule,  or  return 
with  instructions  for  further  proceed- 
ings, records  and  findings  certified  to  it 


by  the  referee.      Bankrupt  Act  of  1898, 
c.  2,  §  2  (10). 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  56. 

3.  Applications  for  a  discharge,  or  for 
the  approval  of  a  composition,  or  for 
an  injunction  to  stay  proceedings  of  a 
court  or  officer  of  the  United  States  or 
of  a  state,  shall  be  heard  and  decided 
by  the  judge.  But  he  may  refer  such 
an  application,  or  any  specified  issue 
arising  thereon,  to  the  referee  to  as- 
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Form  No.  i  1346.' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

Iji  the  matter  of      I  ^     -o     1        ,.        xt      /o/i/i 
John  Doe,  Bankript.  \  ^"  bankruptcy,  No.  200. 

I,  William  H.  Hotchkiss,  of  Buffalo,  New  York,  referee  in  bank- 
ruptcy, to  whom  it  was  referred  by  an  order  of  the  District  Court, 
dated  the  tenth  day  oi  June,  iS99,  to  ascertain  and  report  the  facts 
touching  (^Here  specify  the  ^natters  referred),  with  my  conclusions 
thereon,  do  hereby  make  return  of  said  order  of  reference  as  follows: 

The  respective  parties  in  interest  were  represented  before  me  as 
follows:  (Jlere  state  whether  parties  appeared  in  person  or  by  attorney, 
and  if  by  attorney  the  names  of  same'). 

The  following  proceedings  were  had  before  me:  (^Here  set  out  a 
dear  and  orderly  statement  of  the  proceedings  had  ). 

The  evidence  offered  was  taken  by  a  stenographer,  transcribed, 
and  forms  a  part  of  this  report. 

I  find  the  facts  to  be  as  follows:  (^Here  state  findings  as  to  the  facts), 
and  my  conclusions  thereon  are  as  follows:  (^stating  them). 

Dated,  Buffalo,  New  York,  July  1,  iS99. 

Respectfully  submitted. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

(2)  To  Clerk,  on  Closing  the  Estate.^ 

Form  No.  1 1  3  4  7 .' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  <?/      )  t    r>     i        i.        xt      ^/i/i 
John  Doe,  Bankrupt.  \  ^^  Bankruptcy,  No.  200. 

I,  William  H.  Hotchkiss,  referee  in  bankruptcy,  to  whom  the  above 
entitled  proceeding  was  referred  by  an  order  of  reference,  dated  the 
first  ddij  oi  November,  iS98,  do  hereby  make  my  final  return  and 
report  as  follows  : 

The  said  bankrupt  was  adjudged  such  on  the  first  day  of  November, 
i898,  and  thereafter  the  proceedings  set  forth  in  detail  in  my  record- 
book*  were  had  before  me. 

<:ertain   and   report  the   facts.     U.    S.  following  form  of  record,  prepared  by 

Supreme  Ct.  General  Orders  in  Bank-  the   referee   in  the  western  district  of 

ruptcy,  No.  12,  subs.  3.  Pennsylvania,  will  serve  as  a  guide  in 

1.  The  form   given  in  the   text  has  the  preparation  of  records. 

been  adopted' for  use  in  proceedings  in         "  In  the  District  Court  of  the  United 
Erie  county,  New  York.  States     for    the     IVestern     District     of 

2.  The  referee  shall  safely  keep,  per-     Pennsylvania. 

feet,    and   transmit  to   the   clerk,    the  In    the  matter  of)  f^ 

records   required   to  be  kept  by   him,  M.  B.  Brown,      \  \  °'r     i^ 

when  the  cases  are  concluded.     Bank-  Bankrupt.  )  ^"  oanjcruptcy. 

rupt  Act  of  1898,  c.  5,  §  39a  (7).  At  a  Court  of  Bankruptcy  \i€idi  in  and 

3.  The  form  given  in  the  text  has  lox\.\i^  Western\i\%X.x\cxoi Pennsylvania, 
been  adopted  for  use  in  proceedings  in  at  Franklin,  Venango  county,  before 
Erie  county.  New  York.  Fred.  L.  Kahle,  referee  in  bankruptcy. 

4.  Record-book  of  Proceedings.  —  The  189.? —  November  i.     Received  from 
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I  do  further  report  that  the  estate  of  the  said  /o/in  Doe,  a  bank- 
rupt, has  been  fully  administered  to  my  satisfaction,  and  that,  so  far 
as  the  same  has  been  referred  to  me,  it  has  been  closed. 

I  therefore  file  herewith  my  record-book  of  said  case,  consisting  of 
one  hu7idred  pages,  and  all  papers  filed  with  me  and  correspondence 
received  by  me  therein. 

The  name  and  address  of  the  trustee  herein  is  James  Fair,  of  No. 
100  West  street,  Buffalo,  Nezu  York;  he  has  acted  as  such  and  per- 
formed his  duties  to  my  satisfaction. 

Dated,  Buffalo,  New  York,  July  1,  i899. 

Respectfully  submitted. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 


clerk  of  court  order  of  reference  with 
adjudication,  petition  and  schedules. 

November  2.  Notified  bankrupt  and 
his  attorney  to  be  present  before  me  on 
November  g,  i2>q8,  at  ten  o'clock  a.  m., 
the  day  fixed  by  the  order  of  court. 

November  g.  Bankrupt  and  his  attor- 
ney appeared.  Fixed  November  2g, 
iSgS,  at  ten  o'clock  in  the  forenoon,  the 
day  and  time  for  the  first  meeting  of 
creditors. 

November  10.  Published  first  meet- 
ing of  creditors  in  the  '  Citizen's  Press,' 
a  weekly  newspaper  published  in  said 
county,  and  designated  by  court  as  the 
newspaper  for  publication  in  bank- 
ruptcy. And  ordered  publication  for 
November  77. 

November  11.  Mailed  notices  of  the 
first  meeting  of  creditors  to  each  cred- 
itor mentioned  in  schedule  to  the  ad- 
dresses therein  given. 

November  12.  Appointedyic/iw  Smith, 
John  Jones  Sind  Edward  Broivti  apprais- 
ers, to  appraise  the  real  and  personal 
property  of  said  bankrupt. 

November  ig.  Report  of  appraisers 
received  and  filed. 

November  2g.  Examined  proof  of 
claims  presented.  Disallowed  the  fol- 
lowing :  Ohio  Chemical  Company,  not 
properly  proved.  Richard  Roe,  failed  to 
surrender  preference.  Standard  Mfg. 
Co.,  refused  to  produce  instrument  on 
which  debt  was  founded. 

The  following  claims  having  been 
presented  and  properly  proved  are 
allowed: 


Name. 


Debt 
proved. 


Residence. 

Unsecured  Claims. 

John  Smith         Franklin,  Pa. 

Frank  D.Moore  Pittsburgh,  Pa. 

James  Brown      Clarion,  Pa. 

Secured  Claims. 

Charles  Lands     New  York,  N.  Y.   4^8  cyj 

November  2g.     This    being    the  day 


%ioo  00 
672  00 
700  00 


appointed  by  the  court  for  the  first 
meeting  of  creditors,  meeting  called  to 
order  at  ten  o'clock  a.  m.  by  Fred  L. 
Kahle,  referee,  presiding;  Robert  F. 
Glenn,  appointed   trustee  by  creditors. 

Appointment  of  trustee  approved  by 
the  referee,  and  bond  of  trustee  fixed 
at  %s,ooo.oo. 

The  bankrupt,  M.  B.  Brown,  being 
produced  and  duly  sworn,  sa)-s:  (see 
testimony  filed). 

The  following  attorneys-at-law  ap- 
pear and  ask  that  their  appearance  be 
noted: 

Fred  Hayse,  of  Oil  City,  Pa.,  appears 
for  Richard  Roe,  a  creditor. 

N.  F.  Osmer,  of  Oil  City,  Pa.,  appears 
iox  John  Smith,  a  creditor. 

John  Hoy,  of  Clarion,  Pa.,  appears 
iox  James  Brown,  a  creditor. 

Mailed  to  William  T.  Lindsey,  clerk, 
a  list  of  debts  proved  at  first  meeting, 
as  provided  by  U.  S.  Supreme  Ct.  Gen- 
eral Orders  in   Bankruptcy,  No.  24. 

December  i.  Notified  trustee  of  his 
appointment. 

December  2.  Received  acceptance  of 
trust  from  the  trustee. 

Bond  of  trustee  presented  and  ap- 
proved. 

December  ^.  Trustee's  report  of  ex- 
empted property  filed. 

Trustee  presents  petition  for  order 
of  sale  by  public  auction  oi  fifty  acres 
of  real  estate  as  provided  by  Form  No. 
42.  And  also  a  second  petition  for  the 
sale,  subject  to  lien  of  a  mortgage,  one 
hundred  and  fifty  acres  of  real  estate 
as  provided  by  Form  No.  44. 

Rule  to  show  cause  granted;  return- 
able December  16,  at  two  o'clock  in  the 
afternoon. 

Mailed  notices  of  the  above  rule  to 
each  creditor  set  forth  in  the  schedule 
of  bankrupt's  petition. 

December  16.  After  hearing,  it  is  or- 
dered   that    the    said    trustee    be    and 
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2.  Relating:  to  Trustees. 

a.  Appointment  of  Trustee. 

(1)  By  Creditors.^ 

Form  No.  1 1 3  4  8 .' 

Court   of  the  United  States  for 


the   District   of 


In    the  District 
Massachusetts. 

In  the  matter  of      I  t     -r     1, 
Johtt  Doe,  Bankrupt.  \  P    >• 

At  Boston,  in  said  district,  on  the  twenty-fifth  day  of  May,  a.  d. 
\W9,  before  Robert  Bruce,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of 
creditors  in  the  above  bankruptcy,  and  of  which  due  notice  has  been 
given  in  the  (^Here  insert  the  names  of  the  newspapers  in  which  notice  was 
published\\vQ,  whose  names  are  hereunder  written,  being  the  majority 


he  is  hereby  ordered  to  expose  for  sale 
and  sell  the  real  estate  described  in  the 
said  petitions,  in  the  manner  prayed 
for  on  fanuary  gth,  at  two  o'clock  in  the 
afternoon,  at  the  Court  House  in  said 
county.  Notice  of  said  sale  to  be  pub- 
lished in  the  '  Citizen's  Press  '  for  three 
weeks  prior  to  said  sale. 

Mailed  notices  of  the  above  order  of 
sale  of  real  estate  to  each  creditor  men- 
tioned in  schedule  of  bankrupt. 

Received  report  of  trustee  of  money 
in  his  hands. 

Prepared  list  of  claims  and  dividend 
sheet,  and  delivered  the  same  to  trustee, 
showing  JO  per  cent,  of  each  unsecured 
claim  allowed. 

1899  — fanuary  10.  Mailed  notices 
of  final  meeting  of  creditors  set  for 
January  21,  at  two  o'clock/,  m. 

fanuary  12.  Received,  filed  and  ex- 
amined the  final  account  of  trustee. 

fanuary  21.  Final  meeting  of  cred- 
itors held  in  referee's  office. 

fanuary  21.  Distribution  of  assets 
by  check  drawn  on  the  designated 
depository,  signed  by  the  trustee  and 
countersigned  by  the  referee. 

fanuary ^i.  Entered  order  discharg- 
ing trustee. 

Proceedings  closed. 

In  the  District  Court  of  the  United 
States  for  the  Western  District  of  Penn- 
sylvania. 

In  the  matter  of)  vt 
M.B.Brown,    [^""■^'^l'       , 
Bankrupt.  )  ^"  Bankruptcy. 

At  a  Court  of  Bankruptcy  held  in  and 
for  the  Western  District  of  Pennsylvania, 
at  Franklin,  Venango  County,  before 
Fred.  L.  Kahle,  referee  in  bankruptcy. 


I,  Fred  L.  Kahle,  referee  in  bank- 
ruptcy for  the  said  district  to  whom  the 
above  entitled  proceedings  were  referred 
by  an  order  of  reference,  hereby  make 
my  final  return  and  report  thereon,  ac- 
cording to  the  provisions  of  section  42 
of  the  bankruptcy  act,  I  do  hereby  cer- 
tify that  the  foregoing  is  the  book  of 
record  of  proceedings  in  bankruptcy, 
taken  and  had  before  me;  which  to- 
gether with  all  the  papers  filed  with 
me,  and  correspondence  received  by 
me  in  the  above  entitled  matter,  are 
herewith  submitted. 

I  do  hereby  c&rtify  the  above  to  be  a 
true  and  correct  record  of  all  proceed- 
ings taken  and  had  before  me  in  the 
above  entitled  case,  and  that  the  same 
has  been  fully  administered  to  my  sat- 
isfaction, and  that  so  far  as  the  same 
has  been  referred  to  me  has  been  closed. 
The  amount  deposited  with  me  as  in- 
demnity for  disbursement  is  %i5.oo, 
and  that  I  have  disbursed  %i^.oo. 

In  witness  whereof  I,  the  said  referee, 
have  hereunto  set  my  hand  this  jist 
day  oi fanuary,  A.  D.  1899. 

Fred  L.  Kahle,  Referee." 

1.  Appointment  of  Trustee  by  Credit- 
ors.—  The  creditors  of  a  bankrupt 
estate  shall,  at  their  first  meeting  after 
the  adjudication  or  after  a  vacancy  has 
occurred  in  the  ofiice  of  trustee,  or 
after  an  estate  has  been  reopened,  or 
after  a  composition  has  been  set  aside 
or  a  discharge  revoked,  appoint  one 
trustee  or  three  trustees  of  such  estate. 
Bankrupt  Act  of  189S,  c.  4,  §  44^. 

2.  The  form  given  in  the  text  is 
prescribed  by  U.  S.  Supreme  Ct.  Forms 
in  Bankruptcy,  No.  22. 


181) 


Volume  10. 


11348. 


IN  SOLVENCY  J  BANKRUPTCY. 


11350. 


in  number  and  in  amount  of  claims  of  the  creditors  of  the  said  bank- 
rupt, whose  claims  have  been  allowed,  and  who  are  present  at  this 
meeting,  do  hereby  appoint  Henry  Hart,  of  Boston,  in  the  county  of 
Suffolk,  and  state  of  Massachusetts,  to  be  the  trustee  of  the  said 
bankrupt's  estate  and  effects. 


Ordered  that  the  above  appointment  of  trustee  be  and  the  same  is 
hereby  approved. 

Robert  Bruce,  Referee  in  Bankruptcy.  ^ 

(2)  By  Referee.2 
Form  No.  1 1349.^ 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       \^     x\     ^z 
John  Doe,  Bankrupt.  \  ^    ^" 

At  Boston,  in  said  district,  on  the  twenty-fifth  day  of  May,  a.  d. 
\W9,  before  Robert  Bruce,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of 
creditors  under  the  said  bankruptcy,  and  of  which  due  notice  has 
been  given  in  the  {Here  itisert  the  names  of  the  neivspapers  in  which 
notice  was  published^  I,  the  undersigned  referee  of  the  said  court  in 
bankruptcy,  sat  at  the  time  and  place  above  mentioned,  pursuant  to 
such  notice,  to  take  the  proof  of  debts  and  for  the  choice  of  trustee 
under  the  said  bankruptcy;  and  I  do  hereby  certify  that  the  credit- 
ors whose  claims  had  been  allowed  and  were  present,  or  duly  repre- 
sented, failed  to  make  choice  of  a  trustee  of  said  bankrupt's  estate, 
and  therefore  I  do  hereby  appoint  Henry  Hart,  of  Boston,  in  the 
county  of  Suffolk  and  state  of  Massachusetts,  as  trustee  of  the  same. 

Robert  Bruce,  Referee  in  Bankruptcy. 

b.  Order  that  No  Trustee  be  Appointed.* 


1.  Approval.  —  Appointment  must  be 
approved  by  the  referee  or  judge.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  13. 

2.  Appointment  of  Trustee  by  Beferee. 
—  If  the  creditors  do  not  appoint  a 
trustee,  the  court  [referee]  shall  do  so. 
Bankrupt  Act  of  1898,  c.  4,  §440:;  c.  2, 
§  2,  (17). 

3.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  23. 

4.  When  No  Trustee  shall  be  Appointed. 


—  If  the  schedule  of  a  voluntary  bank- 
rupt discloses  no  assets,  and  if  no  cred- 
itor appears  at  the  first  meeting,  the 
court  may,  by  order  setting  out  the 
facts,  direct  that  no  trustee  be  ap- 
pointed, but  at  any  time  thereafter  a 
trustee  may  be  appointed  if  the  court 
shall  deem  it  desirable.  If  no  trustee 
is  appointed,  the  court  may  order  that 
no  meeting  of  the  creditors,  other  than 
the  first  meeting,  shall  be  called.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  15. 
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Form  No.  1 1350.' 

In    the   District   Court   of  the  United  States   for   the    District   of 
Massachusetts. 


In  the  matter  of      )  t     -n     1 
John  Doe,  Bankrupt.  \  ^"  bankruptcy. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets, 
and  that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the 
appointment  of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable, 
it  is  hereby  ordered  that,  until  further  order  of  the  court,  no  trustee 
be  appointed  and  no  other  meeting  of  the  creditors  be  called. 

Robert  Bruce,  Referee  in  Bankruptcy. 

c.  Notice  to  Trustee  of  His  Appointment.' 

Form  No.  i  1351.=* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      i  t     tj     v 
John  Doe,  Bankrupt,  j  F    "• 

To  Henry  Hart,  of  Boston,  in  the  County  of  Suffolk,  and   District 
aforesaid: 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  (or  one 
of  the  trustees^  of  the  estate  of  the  above-named  bankrupt  at  the  first 
meeting  of  the  creditors,  on  the  twenty-fifth  day  of  May,  a.  d.  i85P, 
and  I  have  approved  said  appointment.  The  penal  sum  of  your  bond 
as  such  trustee  has  been  fixed  at  ten  thousand  dollars.  You  are 
required  to  notify  me  forthwith  of  your  acceptance  or  rejection  of 
the  trust.     - 

Dated  at  Boston  the  twenty-fifth  day  of  May,  a.  d.  \2>99. 

Robert  Bruce,  Referee  in  Bankruptcy. 

d.  Bond  of  Trustee.* 

1.  The  form  given  in  the  text  is  pre-  after  their  appointment,  or  within  such 
scribed  by  U.  S.  Supreme  Ct.  Forms  further  time,  not  to  exceed  five  days, 
in  Bankruptcy,  No.  27.  as  the  court  may  permit,  shall  respec- 

2.  Notice  to  Trustee  of  His  Appoint-  tively  qualify  by  entering  into  bond  to 
ment.  —  It  shall  be  the  duty  of  the  the  United  States  with  such  sureties  as 
referee,  immediately  upon  the  ap-  shall  be  approved  by  the  court,  con- 
pointment  and  approval  of  the  trustee,  ditioned  for  the  faithful  performance 
to  notify  him  in  person  or  by  mail  of  of  their  official  duties.  Bankrupt  Act 
his  appointment,  and  the  notice  shall  of  1898,  c.  5,  §  50^. 

require  the  trustee  forthwith  to  notify  Joint  trustees  may  give  joint  or  several 

the  referee  of  his  acceptance  or  rejec-  bonds.      Bankrupt  Act   of   1898,  c.    5, 

tion  of  the  trust,  and  shall  contain  a  §  50/. 

statement  of  the  penal  sum  of  the  trus-  Suits  upon  Bonds.  —  Bonds  of  referees 

tee's  bond.     U.  S.  Supreme  Ct.  General  and  trustees  may  be  sued  upon  in  the 

Orders  in  Bankruptcy,  No.  i6.  name  of  the  United  States  for  the  use 

3.  The  form  given  in  the  text  is  pre-  of  any  person  injured  by  a  breach  of 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  their  conditions.  Bankrupt  Act  of 
Bankruptcy,  No.  24.  1898,  c.  5,  §  50A. 

4.  Bond  of  Trustee.  —  Trustees,  before  See  the  title  Bonds  and  Undertak- 
entering  upon  the  performance  of  their  ings  (Actions  on),  vol.  3,  p.  528. 
official    duties,    and   within    ten    days  Suits  upon  trustees'  bonds  shall  not 
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Form  No.  1 1352.' 

Know  all  men  by  these  presents:  That  v^^^  John  Fair,  oi  Boston^ 
Massachusetts,  as  principal,  and  William  West,  of  said  Boston,  and 
Samuel  Shorty  of  said  Boston,  as  sureties,  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  sum  of  te7i  thousand  dollars, 
in  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United 
States,  for  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  our  heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  presents. 

Signed  and  sealed  this  tenth  day  oiMay,  a.  d.  \Z99. 

The  condition  ^  of  this  obligation  is  such,  that  whereas  the  above- 
named  John  Fair  was,  on  the  eighth  da.y  oi  May,  A.  D.  iS99,  appointed 
trustee  in  the  case  pending  in  bankruptcy  in  said  court,  wherein  _/^/^« 
Doe  is  the  bankrupt,  and  he,  the  said  John  Fair,  has  accepted  said 
trust  with  all  the  duties  and  obligations  pertaining  thereunto: 

Now,  therefore,  if  the  sdad  John  Fair,  trustee  as  aforesaid,  shall 
obey  such  orders  as  said  court  may  make  in  relation  to  said  trust, 
and  shall  faithfully  and  truly  account  for  all  the  moneys  assets  and 
effects  of  the  estate  of  said  bankrupt  which  shall  come  into  his  hands 
and  possession,  and  shall  in  all  respects  faithfully  perform  all  his 
official  duties  as  said  trustee,  then  this  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in  presence  of  ^  John  Fair.  (seal) 

Wallace  White.  y  William  West,     (seal) 

Henry  Black.    '  )  Samuel  Short.      (seal) 

e.  Justifleation  of  Surety  to  Bond.* 

Form  No.  1 1353.* 
State  of  New  York,  ) 
County  of  Frie,         >  ss. 
City  of  Buffalo.         ) 

be   brought  subsequent   to  two   years  4.  Trustees'  bonds  shall  conform  to 

after  the  estate  has  been  closed.     Bank-  Form  No.  25,  prescribed  by  the  United 

rupt  Act  of  1898,  c.  5,  §  50/w.  States  supreme  court;  but  such  bonds 

1.  The  form  given  in  the  text  is  pre-  shall  be  properly  entitled  in  the  pro- 
scribed by  U.  S.  Supreme  Ct.  Forms  ceeding,  the  principal  and  sureties 
in  Bankruptcy,  No.  25.  thereon    shall    duly    acknowledge   the 

2.  At  least  twostireties  on  each  bond  execution  thereof,  and  the  sureties 
are  required.  Bankrupt  Act  of  1898,  c.  shall  justify  in  at  least  double  the 
5,  §  50^.  penal  sum  of  the  bond  by  making  and 

Corporations   may    he  Sureties.  —  Cor-  filing  with  the  bond,  or  as  a  part  of  the 

porations  organized     for  the    purpose  bond,    an    affidavit    setting   forth    the 

of   becoming   sureties  upon  bonds,  or  actual  value  of  property  owned  by  them 

authorized   by  law  to  do  so,   may  be  in  excess  of  all   debts  and   liabilities, 

accepted  as  sureties  upon  the  bonds  of  and  exclusive  of  property  exempt  from 

referees  or  trustees  whenever  the  courts  levy  and  sale  under  execution.       U.  S. 

are  satisfied  that   the  rights  of  all  par-  Dist.  Ct.  Rules  in  Bankruptcy  (^^.  D. 

ties  in  interest  will  thereby  be  amply  N.  Y.),  No.  14. 

protected.     Bankrupt  Act  of  1898,  c.  5,         5.  The    form    given    in    the    text   is 

§  5q§.  prescribed  by  U.  S.  District  Ct.  Rules 

3.  Condition  of  bond  shall  be  for  the  in  Bankruptcy  (N.  D.  N.  Y.),  No. 
faithful  performance  by  the  trustee  of  14. 

his  official   duties.      Bankrupt  Act  of        Consult  also  the  title  Justification 
189S,  c.  5,  §  50^.  OF  Sureties. 
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[Northern  District  of  Ne7u  York.] 

William  West,  of  the  city  of  Buffalo,  county  of  Erie,  state  of  New 
York,  being  duly  sworn,  says  that  he  is  one  of  the  sureties  to  the 
annexed  bond,  that  he  is  a  resident  of  said  city  of  Buffalo  and  a 
freeholder  (or  householder)  within  the  northern  district  of  New  York, 
and  that  he  is  worth  in  property  at  its  actual  value  ten  thousand  dol- 
lars {%10,00O)  over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and 
sale  under  execution.^ 

William  West. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  April, 
i899. 

(seal)  Norton  Porter,  Notary  Public.  2 

f.  Order  Approving  Trustee's  Bond.* 

Form  No.  1 1354.* 

At  a  Court  of  Bankruptcy,  held  in  and  for  the  District  of  Massa- 
chusetts, Sit  Boston,  in  said  district,  this  tenth  day  oi  May,  iS99. 

Before  Robert  Bruce,  referee  in  bankruptcy,  in  the  District  Court 
of  the  United  States  for  the  District  of  Massachusetts. 

In  the  matter  of      I  t     tj     1, 
John  Doe,  Bankrupt.  \  P    X- 

It  appearing  to  the  court  John  Fair,  of  Boston,  and  in  said  district, 
has  been  duly  appointed  trustee  of  the  estate  of  the  above-named 
bankrupt,  and  has  given  a  bond  with  sureties  for  the  faithful 
performance  of  his  official  duties,  in  the  amount  fixed  by  the 
creditors  (or  by  order  of  the  court),  to  wit,  in  the  sum  of  ten  thousand 
dollars,  it  is  ordered  that  the  said  bond  be  and  the  same  is  hereby 
approved. 

Robert  Bruce,  Referee  in  Bankruptcy. 

g.  Trustee's  Return  of  No  Assets.* 

Form  No.  11355.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 


In  the  matter  <?/"      )  t     t.     1 
John  Doe,  Bankrupt.  \  ^"  Bankruptcy. 


At  Boston,  in  said  district,  on  the  tenth  day  of  June,  a.  d.  i8P9. 

On  the  day  aforesaid,  before  me  comes  James  Fair,  of  Boston,  in 
the  county  of  Suffolk,  and  state  of  Massachusetts,  and  makes  oath, 
and  says  that  he,  as  trustee  of  the  estate  and  effects  of  the  above- 

1.  The  actual  value  of  the  property  by  the  court.  Bankrupt  Act  of  1898, 
of  the  sureties  over  and  above  their  lia-     c.  5,  §  50^. 

bilities  and  exemptions  on  each  bond  4.  The  form  given  in  the  text  is  pre- 

shall  equal  at  least  the  amount  of  such  scribed  by  U.  S.   Supreme   Ct.  Forms 

bond.     Bankrupt    Act   of    1898,    c.    5,  in  Bankruptcy,  No.  26. 

8  50/.  6.  Bankrupt  Act   of    1898,    c.    5,   § 

2.  See  supra,  note  i,  p.  146.  47. 

3.  Trustee's  bond  shall  be  approved  6.  The  form  given  in  the  text  is  pre- 
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named  bankrupt,  neither  received  nor  paid  any  moneys  on  account  of 
the  estate. 

Subscribed  and  sworn  to  before  me  at  Boston,  this  tenth  day  of 
June,  A.  D.  1 899. 

Robert  Bruce,  Referee  in  Bankruptcy.^ 

h.  Report  of  Exempt  Property  by  Trustee.* 

Form  No.  i  i  356.^ 

In   the   District  Court  of  the  United  States   for  the    District    of 
Massachusetts. 

In  the  matter  of       i  t     tj     t       f 
John  Doe,  Bankrupt.  \  V    V- 

At  Boston,  in  said  district,  on  the  tenth  day  oi  June,  i899. 

The  following  is  a  schedule  of  property  designated  and  set  apart 
to  be  retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under 
the  provisions  of  the  acts  of  congress  relating  to  bankruptcy. 


General  head. 

Particular  descripUon. 

Value.' 
$           c. 

Military  uniform,  arms  and  equipments. 
Property  exempted  by  state  laws. 

James  Fair,  Trustee. 

1.  Account  of  Trustee.* 

Form  No.  11357.* 
The  estate  of  John  Doe,  bankrupt,  in  account  with  James  Fair,  trustee. 


scribed  by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  48. 

1.  See  supra,  note  i,  p.  146. 

2.  Exemptions  of  Bankrupts.  —  The 
allowance  to  bankrupts  of  the  exemp- 
tions which  are  prescribed  by  the  state 
laws  in  force  at  the  time  of  the  filing  of 
the  petition  in  the  state  wherein  they 
have  had  their  domicile  for  six  months, 
or  the  greater  portion  thereof,  im- 
mediately preceding  the  filing  of  the 
petition,  shall  not  be  affected  by  this 
act.     Bankrupt  Act  of  1898,  c.  3,  S  6(7. 

Exempted  property  shall  be  set  aside 
by  the  trustee,  and  he  shall  report  the 
items  and  estimated  value  thereof  to 
the  court  as  soon  as  practicable  after 
his   appointment.       Bankrupt   Act   of 


1898,  c.  5,  §  47rt,  (it);  U.  S.  Supreme 
Ct.  General  Orders  in  Bankruptcy,  No. 
17.  And  the  trustee  shall  set  apart 
such  property  at  once,  without  waiting 
until  the  same  shall  have  been  allowed 
by  state  officers.  In  re  Camp,  91  Fed. 
Rep.  745. 

3.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  47. 

4.  Trustee  shall  keep  regular  accounts, 
showing  all  amounts  received  and  from 
what  sources,  and  all  amounts  ex- 
pended and  on  what  accounts.  Bank- 
rupt .A.ct  of  1898,  c.  5,  ^  47«  (6). 

5.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms 
in  Bankruptcy,  No.  49. 
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Cr. 


{Dates) 


{Items) 


c.        % 


{Bates) 


{Items) 


c.       I      c. 


j.  Oath  to  Final  Account  of  Trustee.' 

Form  No.  1 1358.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      )  t     tj     1 
John  Doe,  Bankrupt.  \  ^"  bankruptcy. 

On  this  tenth  day  ol  June,  a.  d.  i899,  before  me  covaes  James  Fair, 
of  Boston,  in  the  county  of  Suffolk  and  state  of  Massachusetts,  and 
makes  oath,  and  says  that  he  was,  on  the  first  day  of  October,  a.  d. 
i2>98,  appointed  trustee  of  the  estate  and  effects  of  the  above  named 
bankrupt,  and  that  as  such  trustee  he  has  conducted  the  settlement 
of  the  said  estate.  That  the  account  hereto  annexed  containing 
twenty  sheets  of  paper,  the  first  sheet  whereof  is  marked  with  the 
letter  A  [reference  may  here  also  be  made  to  any  prior  account  filed 
by  said  trustee],  is  true,  and  such  account  contains  entries  of  every 
sum  of  money  received  by  said  trustee  on  account  of  the  estate  and 
effects  of  the  above  named  bankrupt,  and  that  the  payments  pur- 
porting in  such  account  to  have  been  made  by  said  trustee  have  been 
so  made  by  him.  And  he  asks  to  be  allowed  for  said  payments  and 
for  commissions  and  expenses  as  charged  in  said  accounts. 

James  Fair,  Trustee. 

Subscribed  and  sworn  to  before  me  at  Boston,  in  said  district  of 
Massachusetts,  this  tenth  day  oi  June,  a.  d.  i%99. 

Robert  Bruce,  Referee  in  Bankruptcy.' 

k.  Order  AUowing  Account  and  Discharging  Trustee. 

Form  No.  1 1359.* 
Court   of  the   United  States   for   the    District  of 


In  the  District 
Massachusetts. 


1.  Trustee  shall  make  final  report  and 
file  final  account  with  the  court  fifteen 
days  before  the  date  fixed  for  the  final 
meeting  of  the  creditors.  Bankrupt 
Act  of  i8q8,  c.  5,  ^  \-]a  (8). 

2.  The  form  given  in  the  text  is  pre- 


scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  50. 

3.  See  supra,  note  i,  p.  146. 

4.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  51. 


195 


Volume  10. 


1 1 359.  INSOLVENCY;  BANKRUPTCY.  11361. 

In  the  matter  of      )  j     gankruDtcv 
John  Doe,  Bankrupt.  )  P    X- 

The  foregoing  account  having  been  presented  for  allowance,  and 
having  been  examined  and  found  correct,  it  is  ordered  that  the  same 
be  allowed,  and  that  the  said  trustee  be  discharged  of  his  trust. 

Robert  Bruce,  Referee  In  Bankruptcy. 

1.  Order  Discharging  Trustee:  No  Assets. 

Form  No.  1 1360.' 

At  a  Court  of  Bankruptcy,  held  in  and  for  the  Northern  District  of 
Neiv  York,  at  Buffalo,  New  York,  this  tenth  day  ol  June,  i899. 

Before  William  H.  Hotchkiss,  Esq.,  Referee  in  Bankruptcy. 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  ^^tterof      \  j^  bankruptcy,  No.  mO. 
John  Doe,  Bankrupt.  \  v    }■> 

The  final  return  of  James  Fair,  the  trustee  in  the  above  entitled 
proceeding,  having  been  presented  for  allowance  and  having  been 
examined  and  found  correct,  and  the  same  showing  that  the  trustee 
has  not  discovered  any  assets  belonging  to  said  estate,  or  made  any 
disbursements  in  behalf  thereof; 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  said  bankrupt, 
John  Doe,  it  is 

Ordered,  that  the  said  return  be  and  the  same  hereby  is  approved 
and  allowed,  and  that  the  said  trustee  be  and  he  hereby  is  discharged. 
William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

m.  Removal  of  Trustee.' 

(1)  Petition. 

Form  No.  i  i  3  6  i .' 

In  the  District  Court  of  the  U?iited  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       I  t     -r      t       t 
John  Doe,  Bankrupt.  \  P    /• 

To  the  Honorable  y^^«  Marshall,  Judge  of  the.  District  Court  for  the 
District  of  Massachusetts. 

The  petition  of  William  West,  one,  of  the  creditors  of  said  bank- 
rupt, respectfully  represents  that  it  is  for  the  interest  of  the  estate 
of  said  bankrupt  thsit  James  Fair,  h.eretoiore,  appointed  trustee  of 
said  bankrupt's  estate,  should  be  removed  from  his  trust,  for  the 
causes  following,  to  wit:  (Jlere  set  forth  the  particular  cause  or  causes 
for  which  such  removal  is  requested'). 

1.  The  form  given  in  the  text  has  upon  hearings  and  after  notice  to 
been  adopted  for  use  in  proceedings  in  them.  Bankrupt  Act  of  1898,  c.  2,  §  2 
Erie  county,  New  York.  (17). 

2.  Bemovai  of  Trnstee.  —  The  district  3.  The  form  given  in  the  text  is  pre- 
court  has  jurisdiction  on  complaint  of  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
creditors  to  remove  trustees  for  cause  Bankruptcy,  No.  52.                                 ^ 
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Wherefore,  William  West  prays  that  notice  may  be  served  upon 
said  James  Fair,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as 
may  be  fixed  by  the  court,  why  an  order  should  not  be  made  remov- 
ing him  from  said  trust. 

William  West. 

(2)  Notice  of  Petition. ^ 

Form  No.  11362." 

In  the  District  Court  of  the  United  States  for  the  District  of 
Jifassachusetts. 


In  the  matter  of       i  t     r     t        *■ 
John  Doe.,  Bankrupt.  \  P    y- 


At  Boston.,  in  said  district,  on  the  tenth  day  oi  June.,  a.  d.  iW9. 
To  James  Fair.,  Trustee  of  the  Estate  oi  John  Doe.,  Bankrupt: 

You  are  hereby  notified  to  appear  before  this  court,  at  the  United 
States  court-room  in  Boston.,  in  said  district,  on  the  first  day  oi  July., 
A.  D.  18PP,  at  ten  o'clock  a.  m.,  to  show  cause  (if  any  you  have)  why 
you  should  not  be  removed  from  your  trust  as  trustee  as  aforesaid, 
according  to  the  prayer  of  the  petition  of  William  West,  one  of  the 
creditors  of  said  bankrupt,  filed  in  this  court  on  the  tenth  day  of ' 
June,  A.  D.  i2,99,  in  which  it  is  alleged  (Jlere  insert  the  allegation  of  the 
petition). 

Calvin  Clark,  Clerk. 

(3)  Order  for  Removal.^ 

Form  No.  i  i  3  6  3  .< 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       (  t     r     u 
Joh7i  Doe,  Bankrupt.  \  P     X* 

Whereas  Williatn  West,  oi  Boston,  in  the  county  of  Suffolk  in  the, 
state  of  Massachusetts,  did,  on  the  tenth  day  oi  June,  a.  d.  18^^,  pre- 
sent his  petition  to  this  court,  praying  that  for  the  reasons  therein 
set   forth,  James  Fair,  the  trustee  of  the  estate  of  said  John  Doe, 
bankrupt,  might  be  removed: 

Now,  therefore,  upon  reading  the  said  petition  of  the  said  William 
West,  and  the  evidence  submitted  therewith,  and  upon  hearing  coun- 
sel on  behalf  of  said  petitioner  and  counsel  for  the  trustee,  and  upon 
the  evidence  submitted  on  behalf  of  said  trustee. 

It  is  ordered  that  the  said  James  Fair  be  removed  from  the  trust 
as  trustee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the 
said  petitioner  incidental  to  said  petition  be  paid  by  said  James  Fair, 
trustee  (or  out  of  the  estate  of  the  said  John  Doe,  subject  to  prior 
charges). 

1.  Notice  of  hearing  upon  petition  for  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
removal   must  be  given  to  the  trustee.     Bankruptcy,  No.  53. 

Bankrupt  Act  of  1898,  c.  2,  §  2  (17).  3.  Bankrupt  Act  of  1898,  c.  2,  §  2  (17). 

2.  The  form  given  in  the  tjext  is  pre-        4.  The  form  given  in  the  text  is  pre- 
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Witness  the  l^onoxd^iX^  John  Marshall.,  judge  of  the  said  court,^ 
and  the  seal  thereof,  at  Boston,  in  said  district,  on  the  first  day  of 
July,  A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

(4)  Order  for  Choice  of  New  Trustee. ^ 
Form  No.  1 1364.' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       )  j     -d  „],       «. 
John  Doe,  Bankrupt.  \  P    /• 

At  Boston,  in  said  district,  on  t)\^  first  day  oi  July,  a.  d.  \W9. 

Whereas  by  reason  of  the  removal  (or  death  or  resignation)  of 
James  Fair,  heretofore  appointed  trustee  of  the  estate  of  said  bank- 
rupt, a  vacancy  exists  in  the  office  of  said  trustee, 

It  is  ordered,  that  a  meeting  of  the  creditors  of  said  bankrupt  be 
held  at  the  ofiice  of  Robert  Bruce,  referee  in  bankruptcy.  No.  100  State 
street,  in  Bostoji,  in  said  district,  on  th.e  fourteenth  day  oi  July,  a.  d. 
iZ99,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of 
the  time,  place  and  purpose  of  said  meeting,  by  letter  to  each,  to  be 
deposited  in  the  mail  at  least  ten  days  before  that  day. 

Robert  Bruce,  Referee  in  Bankruptcy. 

VII.  Appointment  of  receiver.* 

1.  Petition. 

a.  By  Bankrupt. 

Form  No.  1 1  3  6  5  .* 

District  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

In  the  matter  of 
Jacob  Kaempfer,  Bankrupt. 
To  the   Hon.  Addison  Bro7vn,  Judge  of  the  District  Court   of  the 
United  States  for  the  Southern  District  of  New  York. 

scribed  by  U.  S.  Supreme  Ct.  Forms  in  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

Bankruptcy,  No.  54.  Bankruptcy,  No.  55. 

1.  Judge  only  shall  remove  trustee.  4.  Appointment  of  Receivers.  —  The 
U.  S.  Supreme  Ct.  General  Orders  in  court  may  appoint  receivers  or  the 
Bankruptcy,  No.  '13.  marshals,  upon   application   of  parties 

2.  Election  of  New  Trustee. —  When-  in  interest,  in  case  the  court  shall  find 
ever  by  reason  of  a  vacancy  in  the  it  absolutely  necessary  for  the  preserva- 
office  of  trustee,  or  for  any  other  cause,  tion  of  eslates,  to  take  charge  of  the 
it  becomes  necessary  to  call  a  special  property  of  bankrupts  after  the  filing 
meeting  of  the  creditors,  in  order  to  of  the  petition  and  until  it  is  dismissed 
carry  out  the  purposes  of  the  act,  the  or  the  trustee  is  qualified.  Bankrupt 
court  may  call  such  a  meeting,  speci-  Act  of  1898,  c.  2,  §  2  (3). 

fying   in    the   notice   the   purpose   for  Consult  also  the  title  Receivers. 

which  it  is  called.     U.  S.  Supreme  Ct.  5.  This    form    is    copied    from    the 

General  Orders  in  Bankruptcy,  No.  25.  records   in  In  re   Kaempfer,    southern 

3.  The  form  given  in  the  text  is  pre-  district  of  New  York. 
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The  petition  of  Jacob  Kaempfer  respectfully  shows  that  on  the  Slst 
day  oi  January,  iS99,  he  duly  filed  in  the  office  of  the  clerk  of  this 
court  a  voluntary  petition  praying  that  he  be  adjudged  a  bankrupt. 

That  said  petition  was  accompanied  with  a  schedule  of  his  assets 
and  liabilities. 

That  thereupon  he  was  adjudged  a  bankrupt  and  proceedings 
under  said  petition  were  referred  to  Theodore  Aub,  Esq.,  as  referee. 

That  the  first  meeting  for  the  selection  of  a  trustee  pursuant  to  the 
Bankrupt  Act  has  been  called  for  the  2Jf.th  day  of  February,  iS99,  at 
/en  o'clock  A.  m.,  and  as  your  petitioner  believes,  notices  of  such 
meeting  have  been  duly  mailed  by  the  said  referee  to  the  various 
creditors  of  your  petitioner. 

That  the  greater  part  of  the  assets  of  the  estate  of  your  petitioner 
consists  of  stock  of  merchandise  of  the  nominal  value  of  about 
$35,000  as  set  forth  in  the  schedule. 

This  stock  of  merchandise  consists  of  upholstery  goods,  rugs, 
jewelry,  art  embroideries  and  a  lot  of  fancy  articles.  It  is  contained 
in  the  premises  formerly  occupied  by  your  petitioner  at  No.  16  IVesi 
Fourteenth  street  in  the  city  of  JVew  York.  There  are  also  fixtures 
there. 

I  think  it  necessary  and  important  for  the  interest  of  the  creditors 
and  for  the  preservation  of  the  said  assets  that  somebody  be  appointed 
receiver  to  take  charge  of  the  said  property  until  a  trustee  has  qualified. 
I  have  been  in  possession,  up  to  the  present  moment,  but  I  do  not 
desire  to  take  the  responsibility  of  remaining  in  charge  of  the  said 
property,  and  prefer  that  it  should  be  placed  in  the  custody  of  some 
one  representing  the  creditors.    . 

I  therefore  pray  the  court  that  it  appoint  a  temporary  receiver 
pursuant  to  the  provisions  of  subdivision  3  of  section  2  of  the  Bank- 
rupt Act  to  take  charge  of  my  property  and  hold  the  same  until  a 
trustee  is  appointed  and  until  the  further  order  of  the  court. 

Dated,  New  York,  February  9th,  j899. 

J.  Kaempfer,  Petitioner. 
United  States  of  America,  ) 

Southern  District  of  New  York.  \ 

Jacob  Kaempfer,  the  petitioner  above  named,  being  duly  sworn,  says. 

He  has  read  and  knows  the  contents  of  the  foregoing  petition  sub- 
scribed by  him.  That  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

J.  Kaempfer. 

Sworn  to  before  me  this  9th  day  of  February,  iS99. 

(seal)  Edwin  Blumensteil,  Notary  Public.^ 

b.  By  Creditors. 

Form  No.  1 1  3  6  6 .' 

District  Court  of  the  United  States  for  the  Southern  District  of  New 
York. 

1,  See  supra,  note  i,  p.  146.  records   in    In  re  Kaempfer,    southern 

2.  This    form    is    copied    from    the    district  of  New  York. 
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In  the  matter  of  ) 

Jacob  Kaempfer,  Bankrupt.  ) 

To    the    Hon.  Addison   Brown,  Judge  of   the  District  Court   of  the 
United  States  for  the  Southern  District  of  New  York. 

We,  the  undersigned  creditors  of  the  above  named  Jacob  Kaempfer, 
bankrupt,  do  hereby  respectfully  request  the  appointment  of  James 
B.  Ryer  as  custodian  of  the  property  of  the  said  bankrupt.  The 
amount  of  our  several  and  respective  claims  against  the  said  bank- 
rupt being  set  opposite  our  signatures  hereto. 

Dated,  Ne^v  York.  February  10th,  i899. 

E.  T.  Mason  df  Co.,  %1360.77. 

(Jlere  were  inserted  the  names  of  the  other  creditors  of  the  bankrupt  and 
the  amounts  of  their  respective  claims.') 


2.  Order  Appointing"  Receiver. 

Form  No.  1 1367.* 

At  a  Stated  Term  of  the  District  Court  of  the  United  States  at  thr 
court-house  in  the  Post-office  Building,  in  the  City  of  Nezv  York, 
Borough  of  Manhattan,  the  9th  day  of  February,  iS99. 

Present,  Hon.  Addison  Brown,  Justice. 
In  the  matter  of  \ 

Jacob  Kaempfer,  Bankrupt.  \ 

A  petition  having  been  filed  by  the  above  named  bankrupt  praying 
for  the  appointment  of  a  temporary-receiver,  pursuant  to  chapter  2, 
subdivision  S  of  section  2  of  the  Bankrupt  Act,  to  take  charge  of  his 
property,  and  hold  the  same  until  a  trustee  is  appointed  and  until 
further  order  of  this  court. 

Now  upon  reading  and  filing  the  said  petition,  and  upon  motion  of 
Blumensteil  &•  Hirsch,  attorneys  for  petitioner,  it  is 

Ordered,  that  James  B.  Ryer  be  and  he  is  hereby  appointed 
receiver  of  the  property  of  the  said  bankrupt,  and  that  said  Ryer  is 
^hereby  directed  before  entering  upon  his  duties  to  file  a  bond  with 
sureties  to  be  approved  by  this  court  in  the  sum  of  thirty  thousand' 
dollars  {%30,000),  for  the  faithful  performance  of  his  duties  as  such 
custodian. 

It  is  further  ordered,  that  upon  the  approval  of  the  said  bond  and 
filing  thereof,  the  said  Ryer  shall  forthwith  take  possession  of  all  the 
property  of  the  said  bankrupt  and  hold  and  preserve  the  same  until 
a  trustee  of  the  estate  of  the  said  bankrupt  shall  have  been  duly 
appointed  and  qualified  and  until  further  order  of  the  court  in  this 
matter. 

Witness  the  Hon.  Addison  Brown,  Judge  of  said  District  Court  and 
the  seal  thereof,  this  9th  day  of  February,  iS99. 

(seal)  Samuel  H.  Lyman,  Clerk. 

1.  This  form  is  copied  from  the  records  in  In  re  Kaempfer,  southern  district 
of  New  York. 
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VIII.  APPRAISAL  OF  PROPERTY.! 
1.  Appointment  of  Appraisers. 

Form  No.  1 1  368.'' 

In   the   District  Court  of  the   United  States  for  the   District  of 
Massachusetts. 


In  the  matter  of       i  t     r     u       <■ 
John  Doe,  Bankrupt.  \  ^        P    X- 


It  is  ordered  that  Wallace  White,  of  Boston,  in  the  county  of  Suffolk, 
in  said  district,  Henry  Black,  of  Boston,  in  the  county  of  Suffolk,  in 
said  district,  a.n(\  John  Gray,  of  Chelsea,  in  the  county  of  Suffolk,  in  said 
district,  three  disinterested  persons,  be  and  they  are  hereby  appointed 
appraisers  to  appraise  the  real  and  personal  property  belonging  to 
the  estate  of  the  said  bankrupt  set  out  in  the  schedules  now  on  file  in 
this  court,  and  report  their  appraisal  to  the  court,  said  appraisal  to  be 
made  as  soon  as  may  be,  and  the  appraisers  to  be  duly  sworn. 

Witness  my  hand  this,  fifteenth  day  of  May,  a.  d.  iZ99. 

Robert  Bruce,  Referee  in  Bankruptcy. 

2.  Oath  of  Appraisers. 

Form  No.  1 1 3  6  9 .' 

{Attach  to  Form  No.  11368.) 
District  of  Massachusetts,  ss: 

Personally  appeared  the  within  named  Wallace  White,  Henry  Black 
and  John  Gray  and  severally  made  oath  that  they  will  full  and  fairly 
appraise  the  aforesaid  real  and  personal  property  according  to  their 
best  skill  and  judgment. 

Wallace  White. 
Henry  Black. 
John  Gray. 
Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  May,  a.  d. 
xZ99. 

Robert  Bruce,  Referee  in  Bankruptcy.  ^ 

3.  Report  of  Appraisers. 

Form  No.  1 1  3 7 0.* 

{Attach  to  Form  No.  11368. ) 

We,  the  undersigned,  having  been  notified  that  we  were  appointed 
to  estimate  and  appraise  the  real  and  personal  property  aforesaid, 
have  attended  to  the  duties  assigned  us,  and,  after  a  strict  examina- 
tion and  careful  inquiry,  we  do  estimate  and  appraise  the  same  as 
follows: 

1.  Appraisal  of  Property.  —  All  real     court.    Bankrupt  Act  of  i8g8,  c.  7,  §  ^ob. 
and    personal     property    belonging   to        2.  The  forni  given  in  the  text  is  pre- 
bankrupt  estates  shall  be  appraised  by     scribed  by  U.  S.  Supreme  Ct.  Forms  in 
three    disinterested  appraisers.     They     Bankruptcy,  No.  13. 
shall  be  appointed  by  and  report  to  the        3.  See  supra,  note  i,  p.  146. 
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{Here  specify  property  and  appraised  value  thereof. ) 


Cents. 


In  witness  whereof  we  hereunto  set  our  hands,  at  Boston,  in   the 
county  of  Suffolk,  in  said  district,  this  eightee7ith  day  of  May,  a.  d. 

Wallace  White. 
Henry  Black. 
John  Gray. 

IX.  ARBITRATION  OF  CONTROVERSY.^ 

1.  Petition  to  Submit  Controversy. 

Form  No.  1 1 3  7  i . 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       i  t     -r     t       t 
John  Doe,  Bankrupt.  \  P    X- 

Respectfully  represents  James  Pair,  trustee  of  the  estate  of  the 
said  bankrupt,  that  in  the  settlement  of  the  estate  of  the  said  bank- 
rupt a  controversy  has  arisen  relative  to  the  following  demand 
against  (or  the  following  debt  due  to)  the  said  bankrupt's  estate,  to  wit: 
(Jlere  set  forth  clearly  and  distinctly  the  subject-matter  of  the  contro- 
versy)^ and  that  it  would  be  most  for  the  interest  of  the  said  estate 
that  said  controversy  should  be  settled  by  arbitration,  for  the  follow- 
ing reasons,  to  wit:  {^Here  set  forth  clearly  and  distinctly  the  reasons  why 
the  controversy  should  be  submitted  to  arbitration)? 

Dated  this  twenty-fourth  day  of  May,  a.  d.  \W9. 

James  Fair,  Trustee. 


2.  Order  to  Submit  Controversy. 

Form  No.  1 1  372. 

{Attach  to  Form  No.  1137 1.) 

The  foregoing  petition  having  been  duly  filed  and  having  come  on 
for  hearing  before  me,  of  which  said  hearing  ten  days  notice  was  given 

be  clearly  and  distinctly  set  forth. 
U.  S.  Supreme  Ct.  General  Orders  in 
Bankruptcy,  No.  33. 

3,  The  reasons  why  the  trustee  thinks 
it  proper  and  most  for  the  interest  of 
the  estate  that  the  controversy  should 
be  settled  by  arbitration  must  be  stated. 
U.  S.  Supreme  Ct.  General  Orders  in 
Bankruptcy,  No.  33. 


1.  Arbitration  of  Controversy.  —  The 
trustee  may,  pursuant  to  the  direction 
of  the  court,  submit  to  arbitration  any 
controversy  arising  in  the  settlement 
of  the  estate.  Bankrupt  Act  of  1898, 
c.  4,  §  26a. 

Consult  also  the  title  Arbitration 
AND  Award,  vol.  3,  p.  33. 

2.  Subject-matter  of  controversy  should 
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by  mail  to  creditors  of  said  bankrupt,  now,  after  due  hearing,  no 
adverse  interest  being  represented  thereat  (or  after  hearing  Jeremiah 
Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto),  ♦ 

It  is  ordered  that  the  said  trustee  be  authorized  to  submit  the 
aforesaid  controversy  to  three  arbitrators,  to  be  chosen  as  provided 
by  section  26,  subsection  b  of  chapter  6  of  the  bankrupt  act  of 
1898,1  and  that  the  said  arbitrators,  or  a  majority  of  them,  shall  file 
their  findings  in  writing  as  to  the  issues  presented  with  the  referee.^ 

Witness  my  hand  this  tenth  day  oi  June,  i899. 

Robert  Bruce,  Referee  in  Bankruptcy. 

X.  COMPROMISE  OF  CLAIM.^ 

1.  Petition  for  Authority  to  Compromise. 

Form  No.  i  1373.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       )  r     n     a         .. 
John  Doe,  Bankiupt.  \  ^^  bankruptcy. 

Respectfully  vt^resents  Jafnes  Fair,  trustee  of  the  estate  of  said 
bankrupt,  that  among  the  assets  of  the  said  bankrupt's  estate  is  a 
certain  promissory  note  for  the  sum  of  three  thousand  dollars,  payable 
to  the  said  bankrupt  and  made  by  William  West,  of  Worcester,  in  the 
county  of  Worcester,  in  the  state  of  Massachusetts;  that  the  said 
William  West  offers  to  pay  to  your  petitioner  twenty  cents  on 
the  dollar,  in  full  discharge  of  his  indebtedness  on  the  aforesaid  note 
to  the  said  estate;  that  your  petitioner  believes  it  would  be  most  for 
the  interest  of  said  estate  to  compromise  said  debt  with  said  debtor 
by  accepting  less  than  the  amount  due,  in  full  payment,  and  upon 

1.  Selection  of  Arbitrators.  —  Three  ar-  Bankrupt  Act  of  1898,  c.  4,  §  27. 
bitrators  shall  be  chosen  by  mutual  Petition  and  Order.  —  Whenever  it  may 
consent  or  one  by  the  trustee,  one  by  be  deemed  for  the  benefit  of  the  estate 
the  other  party  to  the  controversy  and  of  a  bankrupt  to  compound  and  settle 
the  third  by  the  two  so  chosen,  or,  if  any  debts  or  other  claims  due  or  be- 
they  fail  to  agree  for  five  days  after  longing  to  the  estate  of  the  bankrupt, 
their  appointment,  the  court  shall  ap-  the  trustee  or  the  bankrupt,  or  any 
point  the  third  arbitrator.  Bankrupt  creditor  who  has  proved  his  debt,  may 
Act  of  1898,  c.  4,  §  263.  file    his    petition    therefor,    and    there- 

2.  Findings  of  Arbitrators.  —  The  writ-  upon  the  court  shall  appoint  a  suit- 
ten  findings  of  the  arbitrators,  or  a  able  time  and  place  for  the  hearing 
majority  of  them,  as  to  the  issues  pre-  thereof,  notice  of  which  shall  be  given 
sented,  may  be  filed  in  court  and  shall  as  the  court  shall  direct,  so  that  all 
have  like  force  and  effect  as  the  verdict  creditors  and  other  persons  interested 
of  a  jury.  Bankrupt  Act  of  1898,  c.  4,  may  appear  and  show  cause,  if  any 
§  2tc.  they  have,  why  an  order  should  not  be 

3.  Compromising  by  Tmstee.  —  The  passed  by  the  court  upon  the  petition 
trustee  may,  witli  the  approval  of  the  authorizing  such  act  on  the  part  of  the 
court,  compromise  any  controversy  trustee.  U.  S.  Supreme  Ct.  General 
arising   in   the   administration   of   the  Orders  in  Bankruptcy,  No.  28. 

estate  on  such  terms  as  he  may  deem        4.  U.  S.  Supreme  Ct.  General  Orders 
for   the   best    interests   of    the   estate,     in  Bankruptcy,  No.  28. 
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the  payment  of  the  amount  agreed  upon  to  discharge  the  debtor 
from  the  said  debt,  for  the  following  reasons,  to  wit:  (^Here  set  out 
clearly  and  distinctly  the  reasons  why  the  trustee  thinks  it  most  for  the 
interest  of  the  estate  that  the  debt  should  be  compromised^. 

Wherefore  he  prays  that  he  may  be  authorized  to  compromise 
said  debt  with  said  debtor,  and,  upon  the  payment  of  the  said  sum 
agreed  upon,  to  discharge  said  debtor  from  all  demands  of  said 
estate  against  him. 

Dated  this  tiventy-fourth  day  oi  May,  a.  d.  i89P. 

>  James  Fair,  Trustee. 

2.  Order  Authorizing*  Compromise. 

Form  No.  i  i  374  .' 

{Attach  to  Form  No.  11373.) 

The  foregoing  petition  having  been  duly  filed,  and  having  come 
on  for  hearing  before  me,  of  which  hearing  ten  days  notice  was  given 
by  mail  to  creditors  of  said  bankrupt,  now  after  due  hearing,  no 
adverse  interest  being  represented  thereat,  (or  after  hearing  Jere- 
miah Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto). 

It  is  ordered  that  the  said  trustee  be  authorized  to  settle  and 
compromise  the  aforesaid  indebtedness  of  the  said  William  West  to 
the  said  bankrupt's  estate  specified  in  the  foregoing  petition,  upon 
payment  to  him  of  twenty  ^^^x  cent,  of  the  amount  of  said  indebtedness. 

Witness  my  hand  this  tenth  day  oi  June,  a.  d.  i85.9. 

Robert  Bruce,  Referee  in  Bankruptcy. 

XI.  REDEMPTION  OF  PROPERTY  FROM  LIEN.2 

1.  Petition  for  Authority  to  Redeem. 

Form  No.  1 1  3  7  5  .^ 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      1  t     -r     r, 
John  Doe,  Bankrupt.  \  P    y* 

Respectfully  represents  James  Fair,  trustee  of  the  estate  of  said 

1.  U.  S.  Supreme  Ct.  General  Orders  appoint  a  suitable  time  and  place  for 
in  Bankruptcy,  No.  28.  the   hearing  thereof,    notice   of   which 

2.  Bedemption  of  Property.  —  When-  shall  be  given  as  the  court  shall  direct, 
ever  it  may  be  deemed  for  the  benefit  so  that  all  creditors  and  other  persons 
of  the  estate  of  a  bankrupt  to  redeem  interested  may  appear  and  show  cause, 
and  discharge  any  mortgage  or  other  if  any  they  have,  why  an  order  should 
pledge,  or  deposit  or  lien  upon  any  not  be  passed  by  the  court  upon  the 
property,  real  or  personal,  or  to  relieve  petition  authorizing  such  act  on  the 
said  property  from  any  conditional  part  of  the  trustee.  U.  S.  Supreme  Ct. 
contract,  and  to  tender  performance  of  General  Orders  in  Bankruptcy,  No. 
the  conditions   thereof,  the  trustee,  or  28. 

the  bankrupt  or  any  creditor  who  has  3.  The  form  given  in  the  text  is 
proved  his  debt,  may  file  his  petition  prescribed  by  U.  S.  Supreme  Ct.  Forms 
therefor,  and  thereupon  the  court  shall     in  Bankruptcy,  No.  43. 
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bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit: 
{describing  the  estate  or  property  and  its  estimated  value),  is  subject  to  a 
mortgage  {describing  the  mortgage)  (or  to  a  conditional  contract, 
describing  the  contract)  (or  to  a  lien,  describing  the  origin  and 
nature  of  the  lien)  (or  has  been  pledged  or  deposited  and  is  subject  to  a 
lien  for,  describing  the  nature  of  the  lien,  if  the  property  be  personal 
property),  and  that  it  would  be  for  the  benefit  of  the  estate  that  said 
property  should  be  redeemed  and  discharged  from  the  lien  thereon; 
wherefore  he  prays  that  he  may  be  empowered  to  pay,  out  of  the 
assets  of  said  estate  in  his  hands,  the  sum  of  five  hutidred  dollars, 
being  the  amount  of  said  lien,  in  order  to  redeem  said  property 
therefrom. 

Dated  this  tenth  day  oi  June,  a.  d.  iS99. 

James  Fair,  Trustee. 

2.  Order  Authorizing  Redemption. 

Form  No.  1 1376.' 

{Attach  to  Form  No.  11375.) 

The  foregoing  petition  having  been  duly  filed,  and  having  come 
on  for  hearing  before  me,  of  which  hearing  ten  days  notice  was  given 
by  mail,  to  creditors  of  said  bankrupt,  now  after  due  hearing,  no 
adverse  interest  being  represented  thereat  (or  after  hearing  Jeremiah 
Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto), 

It  is  ordered  that  the  said  trustee  be  authorized  to  pay  out  of  the 
assets  of  the  bankrupt's  estate,  specified  in  the  foregoing  petition, 
the  snvaoi  five  hundred  doWars,  being  the  amount  of  the  lien,  in  order 
to  redeem  the  property  therefrom. 

Witness  my  hand  this  twenty-second  day  oi  June,  a.  d.  jS99. 

Robert  Bruce,  Referee  in  Bankruptcy. 

XII.  SALE  OF  PROPERTY.^ 

1.  Notice  to  Creditors  of  Application  to  Sell.^ 

Form  No.  1 1  3  7  7 . 

In  the  District  Court  of  the  United  States  for  the  District  of  Min- 
nesota.—  Third  Division. 

In  the  matter  of  )  -.     t>      k,_  -.^(.^ 

Patrick  O' Grady,  Bankrupt.  \  P    /• 

•To  the  Creditors  of  said  Bankrupt: 

1.  The  form  given  in  the  text  is  for  less  than  seventy-five  per  centum  of 
prescribed  by  U.  S.  Supreme  Ct.  Forms  its  appraised  value.  Bankrupt  Act  of 
in  Bankruptcy,  No.  43.  1898,  c.  7,  §  10b. 

2.  Sale  of  Property.  —  Real  and  per-  3.  Notice  of  Application.  —  Creditors 
sonal  property  shall,  when  practicable,  shall  have  at  least  ten  days'  notice  by 
be  sold  subject  to  the  approval  of  the-  mail  of  all  proposed  sales  of  property, 
court.  It  shall  not  be  sold  otherwise  Bankrupt^  Act  of  1898,  c.  6,  §  58a 
than  subject  to  the  approval  of  the  court  (4). 
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The  petition  of  \V.  A.  Thomas,  trustee,  having  been  duly  filed 
herein,  requesting  permission  to  sell  at  public  vendue  the  property 
hereinafter  described,  belonging  to  the  estate  of  said  bankrupt: 

Notice  is  hereby  given  that  said  application  will  be  considered  by 
the  undersigned  at  his  office  in  the  Germania  Life  Building,  St.  Paul, 
Minnesota,  on  the  thirtieth  day  oi  January,  i899,  at  ten  o'clock  ^.  m., 
at  which  time  and  place  you  are  required  to  show  cause,  if  any  you 
have,  why  the  prayer  of  the  said  petition  should  not  be  granted: 

[You  are  further  notified  that  if  no  sufficient  cause  be  shown  why 
the  said  application  should  not  be  granted,  the  following  described 
property,  to  wit:  {describing  it^  will  be  sold  by  the  said  trustee  to 
the  highest  bidder  for  cash  on  the  sixth  day  of  February,  i899,  at 
ten  o'clock  A.  m.,  at  room  805,  Pioneer  Press  Building,  St.  Paul, 
Minnesota. ^^ 

M.  Dorafi,  Jr.,  Referee  in  Bankruptcy. 

Dated  Oat.  mneteenth  day  oi  January,  a.  d.  \Z99. 

2.  Petition.  > 

a.  Fop  Sale  of  Perishable  Property.'' 
Form  No.  1 1  3  7  8  .* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      )  y     -p     ir^  nf 
John  Doe,  Bankrupt.  \  h    y- 

Respectfully  represents"yb^«  Doe,  the  said  bankrupt  (or  a  creditor 
or  the  receiver  or  the  trustee  of  the  said  bankrupt' s  estate^. 

That  a  part  of  the  said  estate,  to  wit,  {describing  it)  now  in  {Here 
state  location  of  the  property'),  is  perishable,  and  that  there  will  be  loss 
if  the  same  is  not  sold  immediately. 

Wherefore,  he  prays  the  court  to  order  that  the  same  be  sold 
immediately  as  aforesaid. 

Dated  this  tenth  day  oi  June,  a.  d.  i899. 

John  Doe. 

b.  Fop  Ppivate  Sale.* 

1.  Where  the  estate  is  small  and  it  is  order  the  same  to  be  sold,  with  or  with- 
desirable  to  save  time  and  expense,  the  out  notice  to  the  creditors,  and  the  pro- 
notice  may  include  notice  of  sale  in  ceeds  to  be  deposited  in  court.  U.  S. 
case  no  cause  is  shown  why  application  Supreme  Ct.  General  Orders  in  Bank- 
should  not  be  granted.     In  such  cases  ruptcy,  No.  18,  §  3. 

the  matter  enclosed   by  [  ]   should   be        3.  The  form  given  in  the  text  is  pre- 
inserted.  scribed  by  U.  S.  Supreme  Ct.  Forms  in  ^ 

2.  Sales  of  Perishable  Property.  —  Upon     Bankruptcy,  No.  46. 

petition   by  a    bankrupt,   creditor,   re-  4.  Private   Sale    of   Property. —  Upon 

ceiver  or  trustee,  setting   forth   that  a  application   to  the  court  and  for  good 

part  or  the    whole    of   the    bankrupt's  cause    shown,  the   trustee  may  be  au- 

estate    is    perishable,    the    nature    and  thorized  to  sell  any  specified  portion  of 

location  of  such  perishable  estate,  and  the  bankrupt's  estate  at  private  sale,  in 

that  there  will  be  loss  if  the  same  is  not  which  case  he  shall   keep    an  accurate 

sold  immediately,  the  court,  if  satisfied  'account  of  each  article  sold,  the  price 

of  the  facts  stated  and  that  the  sale  is  re-  received  therefor,  to   whom   sold,  and 

quired  in  the  interest  of  the  estate,  may  file  the  same  at  once  with  the  referee. 
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Form  No.  1 1 3  7  9 .' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 


In  the  matter  of      |  j     -Dp   u-  „4.p 
John  Doe,  Bankrupt.  )  V    Y- 


Respectfully  represents  fames  Fair,  duly  appointed  trustee  of  the 
estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit,  (^Here  state  reasons^  it  is 
desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale 
a  certain  portion  of  the  said  estate,  to  wit:  (^Here  describe  portion  of 
estate  desired  to  be  sold). 

Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said 
property  at  private  sale. 

Dated  this  tenth  day  oi  June,  a.  d.  \W9. 

fames  Fair,  Trustee. 

e.  For  Sale  Subject  to  Lien. 

Form  No.  11380.* 

In  the  District  Court  of  the  United  States  for'thp  District  of 
Massachusetts. 

In  the  matter  ^f      \-i     -o     u.     ^ 
John  Doe,  Bankrupt,  j  1^    •'• 

Respectfully  represents  James  Fair,  trustee  of  the  estate  of  said 
bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit: 
{describing  the  estate  or  property  and  its  estimated  value),  is  subject  to 
a  mortgage  {describing  the  mortgage)  (or  to  a  conditional  contract, 
describing  the  contract)  {ox  to  a  lien,  describing  the  origin  and  nature 
of  the  lien)  (or  has  been  pledged  or  deposited  and  is  subject  to  a  lien  for, 
describing  the  nature  of  the  lien,  if  the  property  be  personal  prop- 
erty), and  that  it  would  be  for  the  benefit  of  the  said  estate  that 
said  property  should  be  sold  subject  to  said  mortgage  (or  lien  or 
conditional  contract,  or  other  incumbrance,  as  the  case  may  be). 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  of 
said  property  subject  to  the  incumbrance  thereon. 

Dated  this  tenth  day  oi  June,  a.  d.  \%99. 

James  Fair,  Trustee. 

d.  For  Sale  of  Real  Estate  by  Auction.^ 

Form, No.  1 1381.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

U.  S.  Supreme  Ct.  General  Orders  ^n  3.  Sales  of   Property.  —  All    sales    of 

Bankruptcy,  No.  18,  §  2.  property  shall  be  by  public  auction  un- 

1.  The  form  given  in  the  text  is  pre-  less  otherwise  ordered  by  the  court, 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  U.  S.  Supreme  Ct.  General  Orders  in 
Bankruptcy,  No.  45.  Bankruptcy,  No.  18,  i5  i. 

2.  The  form  given  in  the  text  is  pre-  4.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  44.  Bankruptcy,  No.  42. 
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In  the  matter  of       )  y     Ea   k     ntr 
John  Doe,  Bankrupt.  )  r    y- 

Respectfully  represents  John  Fair,  trustee  of  the  estate  of  said 
bankrupt,  that  it  would  be  for  the  benefit  of  said  estate  that  a  cer- 
tain portion  of  the  real  estate  of  said  bankrupt,  to  wit:  {Here 
describe  it  and  its  estimated  value),  should  be  sold  by  auction,  in  lots  or 
parcels,  and  upon  terms  and  conditions,  as  follows:  {Here  specify 
lots  or  parcels  and  terms  and  conditions). 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by 
auction  of  said  real  estate  as  aforesaid. 

Dated  this  tenth  day  of  May,  a.  d.  \W9. 

John  Fair,  Trustee. 

3.  Order. 

a.  In  General. 

Form  No.  i  1382. 

At  a  Court  of  Bankruptcy,  held  in  and  for  the  Northern  District  of 
New  York,  aX  Buffalo,  New  York,  this  tenth  day  oi  June,  iS99. 

Before  William  H.  Hotchkiss,  Esq.,  Referee  in  Bankruptcy. 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
oi  New  York. 

In  the  ^'^tterof      )  j^  bankruptcy.  No.  200. 
John  Dqe,  Bankrupt.  )  f    j^ 

On  reading  and  filing  the  petition  oi  James  Fair,  verified  tht  first 
day  oi  June,  i2>99,  and  on  htSLVing  Jeremiah  Mason  in  favor  of  said 
petition  and  Oliver  Ellsworth  (or  no  one  appearing)  in  opposition 
thereto;  and  it  appearing  therefrom  that  it  is  for  the  best  inter- 
est of  the  estate  of  said  John  Doe,  a  bankrupt,  that  the  property 
hereinafter  described  be  sold  by  the  trustee  thereof;  and  that  it  be 
sold  on  the  terms  hereinafter  indicated: 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  said  James  Fair, 
it  is 

Ordered,  that  James  Fair,  the  trustee  herein,  sell  the  following 
described  property:  {Here  insert  a  brief  description  of  the  property); 
also,  that  the  terms  of  said  sale  be  as  follows:  {specifying  the  terms); 
also,  that  said  sale  be  {Here  specify  whether  sale  is  to  be  public  or 
private);  also,  that  notice  of  said  sale  be  given  as  provided  by  law 
and  the  orders,  rules  and  forms  in  bankruptcy. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

b.  Fop  Sale  of  Perishable  Property. 
Form  No.  1 1 3  8  3  .'^ 

{Attach  to  Form  No.  11378.) 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on 
for  a  hearing  before  me,  of  which  hearing  ten  days'  notice  was  given 
by  mail  to  the  creditors  of  the  said  bankrupt  (or  without  notice  to  the 

1.  The  form  given  in  the  text  has  2.  The  form  given  in  the  text  is  pre- 
been  adopted  for  use  in  proceedings  in  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
i;rie  county,  New  York.  Bankruptcy,  No.  46. 
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creditors),  now  after  due  hearing,  no  adverse  interest  being  represented 
thereat  (or  after  hearing  Jeremiah  Mason  in  favor  of  said  petition  and 
Oliver  Ellsworth  in  opposition  thereto),  I  find  that  the  facts  are  as  above 
stated,  and  that  the  same  is  required  in  the  interest  of  the  estate, 
and  it  is  therefore  ordered  that  the  same  be  sold  forthwith  and  the 
proceeds  thereof  deposited  in  court. 

Witness  my  hand  this  twenty-second  ddiy  ol  June,  a.  d.  i8PP. 

Robert  Bruce,  Referee  in  Bankruptcy. 


e.  Fop  Private  Sale. 

Form  No.  1 1384.' 

{Attach  to  Form  No.  11S79.) 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on 
for  a  hearing  before  me,  of  which  hearing  ten  days*  notice  was  given 
by  mail  to  creditors  of  said  bankrupt,  now  after  due  hearing,  no 
adverse  interest  being  represented  thereat  (or  after  hearing  Jeremiah 
Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto). 

It  is  ordered  that  the  said  trustee  be  authorized  to  sell  the  portion 
of  the  bankrupt's  estate  specified  in  the  foregoing  petition  at  private 
sale,  keeping  an  accurate  account  of  each  article  sold  and  the  price 
received  therefor,  and  to  whom  sold,  which  said  account  he  shall  file 
at  once  with  the  referee. 

Witness  my  hand  this  twenty-second  daiy  of  June,  a.  d.  18SP. 

Robert  Bruce,  Referee  in  Bankruptcy. 


d.  For  Sale  Subject  to  Lien. 

Form  No.  i  1385.* 

{Attach  to  Form  No.  11380.) 

The  foregoing  petition  having  been  duly  filed  and  having  come  on 
for  a  hearing  before  me,  of  which  hearing  ten  days'  notice  was  given 
by  mail  to  creditors  of  said  bankrupt,  now,  after  due  hearing,  no 
adverse  interest  being  represented  thereat  (or  after  hearing  Jeremiah 
Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto). 

It  is  ordered  that  the  said  trustee  be  authorized  to  sell  the  portion 
of  the  bankrupt's  estate  specified  in  the  foregoing  petition,  by  auc- 
tion (or  at  private  sale),  keeping  an  accurate  account  of  the  property 
sold  and  the  price  recerved  therefor,  and  to  whom  sold,  which  said 
account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  twenty-second  Az.y  of  June,  a.  d.  i89P. 

Robert  Bruce,  Referee  in  Bankruptcy. 

1.  The  form  given  in  the  text  is  pre-  2,  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  45.  Bankruptcy,  No.  44. 
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e.  For  Sale  of  Real  Estate  by  Auction. 
Form  No.  i  1386.' 

(^Attach  to  Form  No.  11381.) 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on 
for  a  hearing  before  me,  of  which  hearing  ten  days'  notice  was  given 
by  mail  to  creditors  of  said  bankrupt,  now,  after  due  hearing,  no 
adverse  interest  being  represented  thereat*  (or  a//^r  hearing  Jeremiah 
Mason  in  favor  of  said  petition  and  Oliver  Ellsworth  in  opposition 
thereto'), 

It  is  ordered,  that  said  trustee  be  authorized  to  sell  the  portion  of 
the  bankrupt's  real  estate  specified  in  the  foregoing  petition,  by  auc- 
tion, keeping  an  accurate  account  of  each  lot  or  parcel  sold  and  the 
price  received  therefor,  and  to  whom  sold,  which  said  account  he 
shall  file  at  once  with  the  referee. 
'  Witness  my  hand  this  twenty-third  ddiy  of  May,  a.  d.  i2>99. 

Robert  Bruce,  Referee  in  Bankruptcy. 

4.  Notice  of  Sale  of  Property .2 

Form  No.  1 1  3  8  7 .  * 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  ^ferof     )  ^^  Bankruptcy,  No.  200. 
John  Doe,  Bankrupt.  \  f     ji 

To  the  Creditors  of  John  Doe,  of  Buffalo,  in  the  County  of  Erie,  and 
District  aforesaid,  a  Bankrupt: 

Notice  is  hereby  given  that  Samuel  Short,  the  trustee  of  the  estate 
oi  John  Doe,  a  bankrupt,  has  made  a  report  as  such,  and  has  been 
ordered  to  sell  the  prop-  rty  which  is  hereinafter  briefly  described, 
and  that  he  will  so  sell  the  same  at  public  auction  to  the  highest 
bidder  at  {state place  of  sale),  in  the  city  of  Buffalo,  New  York,  on  the 
tenth  day  oi  June,  A.  D.  i8P9,  at  ten  o'clock  in  the/.3r<fnoon. 

The  following  is  a  brief  description  of  the  property  which  will  be 
offered  for  sale:  {describing  it). 

The  terms  of  said  sale  will  be  as  follows:  {stating  them). 

The  following  are  the  amount  and  character  of  the  present  incum- 
brances against  the  said  property:  {stating  them). 

Dated,  Buffalo,  New  York,  the  twentieth  day  of  April,  i899. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

Jeremiah  Mason,  Attorney  for  Trustee. 

XIII.  DETENTION  OF  BANKRUPT  FOR  EXAMINATION.* 

1.  The  form  given  in  the  text  is  pre-  3.  The  form  given  in  the  text  has 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  been  adopted  for  use  in  proceedings  in 
Bankruptcy,  No.  42.  Erie  county,  New  York. 

2.  Notice  of  Sale.  —  Creditors  shall  4.  Detention  of  Bankrupt  for  Purposes  of 
have  at  least  ten  days'  notice  of  all  Examination.  —  The  court  may,  at  any 
proposed  sales  of  property.  Bankrupt  time  after  the  filing  of  a  petition  by  or 
Act  of  1898,  c.  6,  §  58a  (4).  against  a  person  and  before  the  expi- 
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1.  Affidavit. 

Form  No.  11388.' 

In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 
In  the  matter  0/  }  j     -r,     ^ 

John  Doe.        \  ^"  Bankruptcy. 

United  States  of  America.,        ) 
Southern  District  of  New  York.  \ 

William  West  a.nd  Samuel  Short,  being  duly  sworn,  each  for  himself 
says,  that  he  is  a  creditor  of  the  above  named  y^^«  Doe. 

That  on  the  frst  day  of  October.,  i898,  a  petition  was  filed  by  depo- 
nents and  other  creditors  of  the  said  fohn  Doe  in  the  clerk's  office  of 
the  District  Court  of  the  United  States  for  the  southern  district  of 
New  York,  praying  that  the  said  John  Doe  might  be  adjudged  a 
bankrupt  within  the  purview  of  the  act  of  congress  entitled  "An  Act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  July  i,  1898,  which  petition  is  still  pending  in  said 
court. 

That  the  said  John  Doe  is  about  to  leave  and  depart  from  the 
southern  district  of  New  York,  in  which  said  district  he  resides  (or 
has  his  principal  place  of  business')  and  in  which  district  said  proceed- 
ings in  bankruptcy  are  now  pending,  to  avoid  an  examination,  and 
that  his  departure  will  defeat  such  proceedings  in  bankruptcy  for  the 
following  reasons,  to  wit:  (^Here  set  out  reasons  why  bankrupt's  depart- 
ure will  defeat  proceedings'). 

That  no  previous  application  has  been  made  for  the  order  prayed 
for  herein. 

Wherefore  deponents  pray  that  an  order  may  issue  out  of  and 
under  the  seal  of  this  court,  to  the  marshal  of  said  district,  directing 
said  marshal  to  bring  said  John  Doe  forthwith  before  this  court  for 
examination. 

William  West. 
Samuel  Short. 

Sworn  to  and  subscribed  before  me  this  seventeenth  day  of  October, 
iS98. 

(seal)  Norton  Porter,  Notary  Public* 

2.  Warrant  to  Marshal.  ^ 

ration  of  one  month  after  the  qualifica-        1.  Bankrupt  Act  of  i8q8,  c.  3,  §  g*. 
tion  of  the   trustee,    upon  satisfactory         2.  See  supra,  note  i,  p.  146. 
proof  by  affidavits  of  at  least  two  per-        3.  Order  of  Detention.  —  If,  upon  hear- 

sons   that  such  bankrupt  is  about   to  ing  the  evidence  of  the  parties,  it  shall 

leave  the  district  in  which  he  resides  appear  to  the  court,  or  a  judge  thereof, 

or  has  his  principal  place  of  business  that  the  allegations  are  true  and  that  it 

to  avoid  examination,  and  that  his  de-  is  necessary,  he  shall  order  the  marshal 

parture  will  defeat  the  proceedings  in  to  keep  such  bankrupt  in  custody  not 

bankruptcy,    issue   a   warrant    to    the  exceeding  ten  days,  but  not  imprison 

marshal,   directing  him  to  bring  such  him,  until  he  shall  be  examined  and 

bankrupt  forthwith  before  the  court  for  released  or  give  bail  conditioned  for  his 

examination.     Bankrupt   Act  of  1898,  appearance  for  examination  from  time 

c.  3,  §  9^.  to  time,  not  exceeding  in  all  ten  days, 
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Form  No.  1 1  389.' 

In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 
In  the  matter  of)j-r,     1         ,  „    - 

/ohnDoe.  "^  ^  In  Bankruptcy. 

To  the  Marshal  of  said  District,  or  to  either  of  his  Deputies,  Greeting. 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the  Jirst 
day  of  November,  a.  d.  i898,  filed  against  /ohn  Doe,  of  the  county  of 
New  York,  in  the  state  of  New  York,  in  said  district,  and  whereas  it 
satisfactorily  appears  that  the  said  John  Doe,  is  about  to  depart  from 
and  leave  the  said  district  for  the  purpose  of  avoiding  examination, 
and  that  his  departure  will  defeat  said  proceedings  in  bankruptcy 
against  him,  you  are  therefore  authorized  and  required  to  take  said 
bankrupt  and  him  keep  in  custody,  but  not  imprison  him,  for  a  period 
not  exceeding  ten  days,  until  he  shall  be  examined  and  released,  or  give 
bond  conditioned  for  his  appearance  for  examination  from  time  to  time, 
not  exceeding  ten  days,  as  may  be  required  by  this  court,  and  for  his 
obedience  to  all  lawful  orders  made  by  this  court  in  reference  thereto. 

Witness  the  YionoxzhXe  John  Marshall,  indge  of  the  said  court, 
and  the  seal  thereof,  at  the  city  of  New  York,  in  said  district,  on  the 
eighteenth  day  of  November,  a.  d.  iS98. 

(seal)  Calvin  Clark,  Clerk, 2 

XIV.  Examination  of  bankrupt  or  witness.^ 
1.  Order  for  Examination  of  Bankrupt. 

Form  No.  i  1 3  9  c* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       )  j     -Rpnirr   ntr 
John  Doe,  Bankrupt.  \  v     :• 

At  Boston,  in  said  district,  on  the  tenth  day  of  May,  a.  d.  i899. 

Upon  the  application  of  John  Fair,  trustee  of  said  bankrupt  (or 
creditor  of  said  bankrupt),  it  is  ordered  that  said  bankrupt  attend 
before  Robert  Bruce,  one  of  the  referees  in  bankruptcy  of  this  court, 
at  the  office  of  said  referee.  No.  10  State  street,  in  said  Boston,  on  the 
thirty- first  day  of  May,  iS99,  at  ten  o'clock  in  the  forenoon,  to  sub- 
mit to  examination  under  the  acts  of  congress  relating  to  bank- 
ruptcy, and  that  a  copy  of  this  order  be  delivered  to  him,  the  said 
bankrupt,  forthwith. 

Robert  Bruce,  Referee  in  Bankruptcy. 

as  required  by  the  court,  and  for  his  state  court  to  be  examined  concerning 

obedience  to  all  lawful  orders  made  in  the  acts,  conduct   or  property   of   the 

reference    thereto.     Bankrupt   Act    of  bankrupt.     Bankrupt  Act  of  1898,  c.  4, 

i8q8,  c.  3,  §  gi>.  %  2\a. 

1.  Bankrupt  Act  of  1899,  c.  3,  §  9^.  Who  may  Apply.  —  A  bankrupt  may 

2.  See  supra,  note  2,  p.  167.  be  examined  upon  the  petition  of  any 

3.  Ezamination  of  Bankrupt.  —  A  court  creditor,  although  he  has  not  proved 
of  bankruptcy  may,  upon  application  his  claim.  /«  r^  Jehu,  94  Fed.  Rep.  638. 
of  an  officer  or  any  creditor,  by  order  4.  The  form  given  in  the  text  is  pre- 
require  the  bankrupt  to  appear  in  court  scribed  by  U.  S.  Supreme  Ct,  Forms  in 
or  before  a  referee  or  the  judge  of  any  Bankruptcy,  No.  28. 
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2.  Summons  to  Witness.^ 

Form  No.  1 1  3  9  i  .* 
To  William  West,  of  Boston,  in  the  County  of  Suffolk  and  State  of 
Massachusetts : 

Whereas  yohn  Doe,  of  Boston,  in  the  county  of  Suffolk  and  state  of 
Massachusetts,  has  been  duly  adjudged  bankrupt,  and  the  proceeding 
in  bankruptcy  is  pending  in  \.h.&  District  Court  of  the  United  States 
for  the  district  of  Massachusetts. 

These  are  to  require  you,  to  whom  this  summons  is  directed,  per- 
sonally to  be  and  appear  before  Robert  Bruce,  one  of  the  referees  in 
bankruptcy  of  the  said  court,  at  the  office  of  said  referee.  No.  10  State 
street,  in  said  Boston,  on  \.\it  first  day  of  June,  iS99,  at  ten  o'clock  in 
the  forenoon,  then  and  there  to  be  examined  in  relation  to  said 
bankruptcy. 

Witness  the  Honorable  John  Marshall,  judge  of  said  court,  and 
the  seal  thereof,  at  Boston,  this  tenth  day  of  May,  a.  d.  iS99.^ 

(seal)*  Calvin  Clark,  Clerk.^ 

3.  Return  to  Summons. 

Form  No.  11392." 
{Attach  to  Form  No.  11391.) 
In    the  District  Court  of  the  United  States   for   the    District    of 

Massachusetts. 

In  the  matter  of      j.  y     -r     triintr 
John  Doe,  Bankrupt.  \  v    i- 

On  this  twelfth  day  of  May,  a.  d.  \W9,  before  me  came  Henry  Black, 
of  Boston,  in  the  county  of  Suffolk  and  state  of  Massachusetts,  and 
makes  oath  and  says  that  he  did  on  Friday,  the  twelfth  day  of  May, 
A.  D.  \W9,  personally  serve  William  West,  of  Boston,  in  the  county 
of  Suffolk  and  state  of  Massachusetts,  with  a  true  copy  of  the  sum- 
mons hereto  annexed  by  delivering  the  same  to  him,  and  he  further 
makes  oath  and  says  that  he  is  not  interested  in  the  proceeding  in 
bankruptcy  named  in  said  summons. 

Henry  Black. 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  May,  a.  d. 
\Z99. 

Robert  Bruce,  Referee  in  Bankruptcy.* 

1.  Compulsory  Attendance  ofWitnessesu  scribed  by  U.  S.  Supreme  Ct.  Forms  in 
—  The  court  may,  upon  application  of     Bankruptcy,  No.  30. 

any  officer,  bankrupt  or  creditor,  by  3.  All  process,  summons  and  sub- 
order require  any  designated  person,  pcenas  shall  issue  out  of  the  court.  U. 
including  the  bankrupt,  who  is  a  com-  S.  Supreme  Ct.  General  Orders  in 
petent  witness  under  the  laws  of  the  Bankruptcy,  No.  3. 
state  in  which  the  proceedings  are  4.  Seal.  —  Process  shall  be  undersea! 
pending,  to  appear  in  court  or  before  a  of  the  court.  U.  S.  Supreme  Ct. 
referee,  or  the  judge  of  any  state  court,  General  Orders  in  Bankruptcy,  No. 
to  be   examined   concerning   the  acts,  3. 

conduct   or    property   of    a    bankrupt  5.  Teste.  —  All  process  shall  be  tested 

whose  estate  is  in  process  of  adminis-  by  the  clerk  of  the  court.     U.   S.  Su- 

tration  under  this  law.     Bankrupt  Act  preme   Ct.    General  Orders   in    Bank- 

of  1898,  c.  4,  §  2ia.  ruptcy.  No.  3. 

2.  The  form  given  in  the  text  is  pre-  6.  See  supra,  note  i,  p.  146. 
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4.  The  Examination.^ 

Form  No.  1 1  393.* 

In    the  District   Court   of  the  United  States   for   the  District    of 

Massachusetts. 

In  the  matter  of      I  jn  "Ra   V       tr 
John  Doe,  Bankrupt.  \  P    X- 

At  Boston,  in  said  district,  on  the  tenth  day  of  May,  a,  d.  18PP, 
before  Robert  Bruce,  one  of  the  referees  in  bankruptcy  of  said  court. 

William  West,  of  Boston,  in  the  county  of  Suffolk  and  state  of 
Massachusetts,  being  duly  sworn  and  examined  at  the  time  and  place 
above  mentioned,  upon  his  oath  says:  (Jlere  insert  substance  of  exam- 
ination of  party). "^ 

Robert  Bruce,  Referee  in  Bankruptcy. 
» 

XV.  Seizure  of  bankrupt's  property.* 
1.  Affidavit. 

Form  No.  1 1 3  9  4  .* 

In  the  District  Court  of  the  United  States  for  the  Southern  District 

of  Hew  York. 


1.  Examination  of  witnesses  before  the 
referee  may  be  conducted  by  the  party 
in  person,  or  by  his  counsel  or  attor- 
ney, and  the  witnesses  shall  be  subject 
to  examination  and  cross-examination, 
which  shall  be  had  in  conformity  with 
the  mode  now  adopted  in  courts  of 
law.  U.  S.  Supreme  Ct.  General  Orders 
in  Bankruptcy,  No.  22. 

2.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  29. 

8.  In  Writing.  —  Depositions  shall  be 
taken  down  in  writing  by  the  referee, 
or  under  his  direction.  U.  S.  Supreme 
Ct.  General  Orders  in  Bankruptcy,  No. 
22. 

Narrative  Form.  —  Depositions  shall 
be  in  narrative  form  unless  the  referee 
determines  that  the  examination  shall 
be  by  question  and  answer.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  22. 

Objections  to  qaestions  shall  be  noted 
upon  the  deposition  by  the  referee, 
with  his  decision  thereon.  U.  S. 
Supreme  Ct.  General  Orders  in  Bank- 
ruptcy, No.  22 

4.  Seiznre  of  Bankrupt's  Property.  —  A 
judge  may,  upon  satisfactory  proof,  by 
affidavit  that  a  bankrupt  against  whom 
an  involuntary  petition  has  been  filed 
and  is  pending,  has  committed  an  act 
of  bankruptcy,  or  has  neglected  or  is 


neglecting  or  is  about  to  so  neglect  his 
property  that  it  has  thereby  deteriorated 
or  is  thereby  deteriorating  or  is  about 
thereby  to  deteriorate  in  value,  issue  a 
warrant  to  the  marshal  to  seize  and 
hold  it  subject  to  further  orders.  Before 
such  warrant  is  issued,  the  petitioners 
applying  therefor  shall  enter  into  a 
bond  in  such  an  amount  as  the  judge 
shall  fix,  with  such  sureties  as  he  shall 
approve,  conditioned  to  indemnify  such 
bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall 
prove  to  have  been  wrongfully  obtained. 
Such  property  shall  be  released  if  such 
bankrupt  shall  give  bond  in  a  sum 
which  shall  be  fixed  by  the  judge  with 
such  sureties  as  he  shall  approve,  con- 
ditioned to  turn  over  such  property  or 
pay  the  value  thereof  in  money  to  the 
trustee  in  the  event  he  is  adjudged  a 
bankrupt  pursuant  to  such  petition. 
Bankrupt  Act  of  1898,  c.  7,  §  6ga. 

But  under  this  section  no  authority 
is  conferred  upon  the  court  to  issue  a 
warrant  to  the  marshal  previous  to  the 
adjudication  on  an  involuntary  petition 
to  seize  the  goods  of  the  debtor  in  the 
hands  of  a  stranger  to  whom  possession 
was  delivered  before  the  filing  of  the 
petition.  In  re  Rockwood,  91  Fed.  Rep. 
363;  In  re  Kelly,  91  Fed.  Rep.  504. 

5.  Bankrupt  Act  of  1898,  c.  7,  § 
69a. 
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Jn  the  matter  of)  r     n     i 

/ohn  Doe.       \  ^"  Bankruptcy. 

United  States  of  America^ 
Southern  District  of  New  York. 

William  West,  being  duly  sworn,  says: 

That  on  \.\\q  first  day  of  October,  i898,  he,  with  other  creditors  of 
the  above  named  fohn  Doe,  filed  in  the  clerk's  office  of  the  District 
Court  of  the  United  States  for  the  southern  district  of  New  York,  a 
petition  praying  that  the  said  John  Doe  be  adjudged  a  bankrupt  within 
the  purview  of  the  act  of  congress  entitled  "  An  Act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  July  i,  1898,  which  said  petition  is  now  pending  in  this 
court. 

That  at  the  date  of  the  filing  of  the  said  petition,  the  said  John  Doe 
was  and  now  is  insolvent,^  and  within  four  months  next  preceding 
the  date  of  the  filing  of  the  aforesaid  petition,  the  said  John  Doe 
committed  an  act  of  bankruptcy  in  that  he  did,  theretofore,  to  wit,  on 
the  first  day  of  September,  iS98,  (^setting  out  the  facts  showing  the  com- 
mission of  an  act  of  bafikruptcy)^ 

That  your  petitioner  is  a  creditor  of  the  said  John  Doe,  having 
provable  claims  amounting  in  the  aggregate,  in  excess  of  securities 
held  by  him,  to  the  amount  oi  five  hundred  dol\a.rs,  as  set  forth  in  said 
petition. 

That  the  said  John  Doe,  at  the  date  of  the  filing  of  the  aforesaid 
petition,  was  possessed  of  the  following  property,  to  wit:  {specifying 
the  property). 

That  the  said  John  Doe  has  neglected  and  is  neglecting  his  afore- 
said property  in  that,  to  wit:  {setting  out  the  facts  sho7ving  the  neglect 
by  the  alleged  bankrupt  of  the  property),  and  said  property  on  account 
of  such  neglect  has  deteriorated  in  value  and  is  deteriorating  in  value. 

That  no  previous  application  has  been  made  for  the  order  prayed 
for  herein. 

Wherefore  your  petitioner  prays  that  an  order  may  be  issued  out 
of  and  under  the  seal  of  this  court,  directed  to  the  marshal  of  this 
district,  directing  said  marshal  to  seize  and  hold  the  property  of  the 
above  named  yi7>^«  Doe  subject  to  the  order  of  this  court. 

William  West. 

Sworn  to  before  me  this  eighth  day  of  October,  a.  d.-  i%98. 

(seal)  Norton  Porter,  Notary  Public' 

2.  Warrant  to  Marshal.* 

Form  No.  11395.* 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

1.  Insolyency  of  debtor  must  be  al-  hiem,  91  Fed.  Rep.  504;  In  re  Kelly,  91 
leged.     Ex  p.   Bernhiem,  91  Fed.  Rep.     Fed.  Rep.  504. 

504;  In  re  Kelly,  91  Fed.  Rep.  504.  3.  See,  supra,  note  i,  p.  146. 

2.  Facts  showing  alleged  act  of  bank-  4.  Bankrupt  Act  of  1898,  c.  7,  §  69a. 
ruptcy  must  be  set  out.    Ex  p.  Bern-        6.  The  form  given  in  the  text  is  pre- 
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In  the  matter  of  \  ^     t,     \ 

John  Doe.   "^  [  I"  Bankruptcy. 

To  the  Marshal  of  said  District  or  to  either  of  his  Deputies, 
Greeting: 

Whereas,  a  petition  for  adjudication  of  bankruptcy  was,  on  the 
tenth  day  oi  April,  a.  d.  i2,99,  filed  against  John  Doe,  of  the  county  of 
Suffolk  and  state  of  Massachusetts,  in  said  district,  and  said  petition  is 
still  pending,  and  whereas  it  satisfactorily  appears  that  saXd  John 
Doe  has  committed  an  act  of  bankruptcy  {or  has  fieglected or  is  neglect- 
ing or  is  about  to  so  neglect  his  property  that  it  has  thereby  deteriorated  or 
is  thereby  deteriorati7ig  or  is  about  thereby  to  deteriorate  in  value),  you  are 
therefore  authorized  and  required  to  seize  and  take  possession  of  all 
the  estate,  real  and  personal,  of  said  John  Doe,  and  of  all  his  deeds, 
books  of  account  and  papers,  and  to  hold  and  keep  the  same  safely 
subject  to  the  further  order  of  the  court. 

Witness  the  Yionoxz}o\t  John  Marshall,  ]mA%^  of  the  said  court, 
and  the  seal  thereof,  at  Boston^  in  said  district,  on  the  twelfth  day  of 
April,  A.  D.  \2>99. 

(seal)  Calvin  Clark^  Clerk.  ^ 

3.  Return  by  Marshal.^ 

Form  No.  1 1  396.* 

(^Attach  to  Form  No.  11395.) 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the 
estate  of  the  within  named  John  Doe,  and  of  all  his  deeds,  books  of 
account  and  papers  which  have  come  to  my  knowledge. 

John  Lynch,  Marshal  (or  Deputy  Marshal). 

Fees  and  Expenses. 

$      c. 

1.  Service  of  warrant 

2.  Necessary  travel  at  the  rate  of  six  cents  a  mile  each 

way 

3.  Actual  expenses  in  custody  of  property  and  other  ser- 

vices as  follows: 
(^Here  state  the  particulars. ) 

John  Lynch,  Marshal  (or  Deputy  Marshal). 
District  of  Massachusetts,  April  IJf,  a.  d.  i^99. 

Personally  appeared  before  me,  the  said  John  Lynch,  and  made  oath 
that  the  above  expenses  returned  by  him  have  been  actually  incurred 
and  paid  by  him  and  are  just  and  reasonable. 

Robert  Bruce,  Referee  in  Bankruptcy.* 

scribed  by  U.  S.  Supreme  Ct.  Forms  in  vouchers   therefor  whenever   practica- 

Bankruptcy,  No.  8.  ble,   and    also    with    a   statement    that 

1.  See  supra,  note  5,  p.  213.  the  amounts  charged  by  him  are  just 

2.  Betnm  by  Marshal.  —  The  marshal  and  reasonable.  U.  S.  Supreme  Ct. 
shall  make  return  under  oath  of  his  ac-  General  Orders  in  Bankruptcy,  No. 
tual    and    necessary    expenses    in    the  19. 

service  of  every  warrant  addressed  to        3.  The  form  given  in  the  text  is  pre- 
him,  and  for  the  custody  of  property     scribed  by  U.  S.  Supreme  Ct.  Forms  in 
and  other  services,  and  for  actual  and     Bankruptcy,  No.  8. 
necessary  expenses  paid  by  him,  with         4.  See  supra,  note  i,  p.  146. 
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4.  Bond  of  Petitioning'  Creditor.^ 

Form  No.  1 1397.* 

Know  all  men  by  these  presents:  That  we,  Richard  Roe ^  as  princi- 
pal, and  Wallace  White  and  Henry  Black,  as  sureties,^  are  held  and 
firmly  bound  unto  John  Doe,  in  the  full  and  just  sum  of  one  thousand 
dollars,*  to  be  paid  to  the  ssdd  John  Doe,  his  executors,  administrators 
or  assigns,  to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and  sev- 
erally, by  these  presents. 

Signed  and  sealed  this  tenth  day  of  April,  a.  d.  iZ99. 

The  condition*  of  this  obligation  is  such  that  whereas  a  petition 
in  bankruptcy  has  been  filed  in  the  District  Court  of  the  United 
States  for  the  district  of  Massachusetts  against  the  said  John  Doe, 
and  the  said  Richard  Roe  has  applied  to  that  court  for  a  warrant  to 
the  marshal  of  said  district  directing  him  to  seize  and  hold  the  prop- 
erty of  said  John  Doe  subject  to  the  further  orders  of  said  District 
Court. 

Now,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said 
property,  and  if  the  said  Richard  Roe  shall  indemnify  the  said  John 
Doe  for  such  damages  as  he  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongfully  obtained,  then  the  above  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of  \  Richard  Roe.         (seal) 

John  Jones.  \  Wallace  White,     (seal) 

James  Smith.  )  Henry  Black.         (seal) 

Approved  this  tenth  day  of  April,  a.  d.  \?>99. 
John  Marshall,  District  Judge.^ 

5.  Bond  by  Debtor  to  Marshal.^ 

Form  No.  i  i  3  9  8  .^ 
Know  all  men  by  these  presents:  That  ^&,  Johfi  Doe,  as  principal, 

1.  Bond  to  Indemnify.  —  See  Bankrupt  prove  to  have  been  wrongfully  obtained. 
Act  of  1898,  c.  7,  ji  69a.     Compare  also  Bankrupt  Act  of  1898,  c.  7,  ^  6g<7. 
Bankrupt  Act  of  1898,  c.  3,  ^  3^.  Under  Bankrupt  Act  of  1898,  c.  3,  §  y, 

2.  The  form  given  in  the  text  is  pre-  the  bond  shall  be  conditioned  for  the 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  payment,  in  case  such  petition  is  dis- 
Bankruptcy,  No.  9.  missed,  to  the  respondent,  his  or  her 

3.  Such  sureties  as  the  judge  shall  ap-  personal  representatives,  all  costs,  ex- 
prove  are  sufficient.  Bankrupt  Act  of  penses  and  damages  occasioned  by 
1898,  c.  7,  §  69a.  such  seizure,  taking  and  detention  of 

At  least  two  good  and  sufficient  sureties,  the  property  of  the  alleged  bankrupt, 

who  shall  reside  within  the  jurisdiction  6.  Must  be  approved  by  the  court  or  a 

of  said  court,  are  required.     Bankrupt  judge  thereof.     Bankrupt  Act  of  1898, 

Act  of  1898,  c.  3,  ^5  2e.  c.  3,  §  3^;  c.  7,  §  tga. 

4.  Amount  of  bond  shall  be  fixed  by  7.  Bond  by  Bankrupt.  —  The  property 
the  judge.  Bankrupt  Act  of  1898,  c.  7,  seized  shall  be  released  to  the  bank- 
§  69a;  c.  3,  v5  y.  rupt  upon  his  giving  bond.     Bankrupt 

6.  Condition  of  Bond.  —  The  bond  shall    Act  of  1898,  c.  7,  §  6^1. 
be  conditioned  to  indemnify  the  bank-        8.  The  form  given  in  the  text  is  pre- 
rupt  for  such  damages  as  he  shall  sus-     scribed  by  U.  S.  Supreme  Ct.  Forms 
tain,   in  the  event  such  seizure   shall     in  Bankruptcy,  No.  10. 
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and  Wallace  White  and  Henry  Blacky  as  sureties,^  are  held  and  firmly 
bound  unto  John  Lynch,  marshal  of  the  United  States  for  the  district 
of  Massachusetts,  in  the  full  and  just  sun*  ^f  one  thousand  dollars,^  to 
be  paid  to  the  said  John  Lynch,  his  executors,  administrators  or 
assigns,  to  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents. 

Signed  and  sealed  this  tenth  day  of  April,  a.  d.  \W9. 

The  condition^  of  this  obligation  is  such  that  whereas  a  petition  in 
bankruptcy  has  been  filed  in  the  District  Court  of  the  United  States 
for  the  district  of  Massachusetts,  against  the  said  John  Doe,  and  the 
said  court  has  issued  a  warrant  to  the  marshal  of  the  United  States 
for  said  district,  directing  him  to  seize  aijd  hold  property  of  the  said 
John  Doe  subject  to  the  further  order  of  the  court,  and  the  said  prop- 
erty has  been  seized  by  said  marshal  as  directed,  and  the  said  Dis- 
trict Court,  upon  a  petition  of  said  John  Doe,  has  ordered  the  said 
property  to  be  released  to  him. 

Now,  therefore,  if  the  said  property  shall  be  released  accordingly 
to  the  said  John  Doe,  and  the  said  John  Doe,  being  adjudged  a  bank- 
rupt, shall  turn  over  said  property  or  pay  the  value  thereof  in  money 
to  the  trustee,  then  the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  the  )  John  Doe.  (seal) 

presence  of  John  Jones.      >  Wallace  White,     (seal) 

James  Smith.  )  Henry  Black.         (seal) 

Approved  this  tenth  day  of  April,  a.  d.  \W9. 
John  Marshall,  District  Judge. 

XVI.  STAY  OF  PROCEEDINGS  IN  STATE  COURTS. 

1.  Affidavit.* 

a.  To  Stay  Action. 

Form  No.  i  1399.* 
In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 

1.  Sureties.  —  The  sureties  to  the  bond  against  a  person  at  the  time  of  the  filing 
shall  be  such  as  the  judge  shall  ap-  of  the  petition  against  him,  shall  be 
prove.  Bankrupt  Act  of  189S,  c.  7,  stayed  until  after  the  adjudication  or  the 
§  69(7.  dismissal  of  the  petition.     If  such  per- 

2.  Amount  of  bond  shall  be  fixed  by  son  is  adjudged  a  bankrupt,  such  action 
the  judge.  Bankrupt  Act  of  1898,  c.  7,  may  be  further  stayed  until  twelve 
§  69^.  months  after  the  date  of  such  adjudi- 

3.  Condition  of  Bond.  —  The  condition  cation,  or  if  within  that  time  such 
of  the  bond  shall  be  to  turn  over  the  person  applies  for  a  discharge,  then 
property,  or  pay  the  value  thereof  in  until  the  question  of  such  discharge  is 
money  to  the  trustee,  in  event  debtor  is  determined.  Bankrupt  Act  of  1898,  c. 
adjudged  a  bankrupt  pursuant  to  the  3,  §^  iia. 

petition.  Bankrupt  Act  of  1898,  c.  7,  Consult  the  title  Injunctions,  vol.  9, 
§  69^.  p.  822,  for  forms  connected  with  pro- 

4.  Stay  of  Proceedings  Against  Bank-    ceedings  to  stay,  generally. 

mpts. —  A  suit  which  is  founded  upon  a  6.  This  form  is  copied  from  the 
claim  from  which  a  discharge  would  records  in  In  re  Kaempfer,  southera 
be   a   release,   and   which   is   pending     district  of  New  York. 

218  Volume  10. 


11399.  INSOLVENCY;  BANKRUPTCY.  11399. 

In  the  matter  of  the  voluntary  petition  \ 

of  Jacob  Kaempfer  to  be  adjudged  v 

a  bankrupt.  ) 

United  States  of  America,        \ 
Southern  District  of  New  York.  [ 

Jacob  Kaempfer,  being  duly  sworn,  says  :  *    ' 

I  am  the  bankrupt  above  named  and  duly  filed  a  petition  to  be 
adjudged  a  voluntary  bankrupt,  with  necessary  schedules  of  my 
assets  and  liabilities  thereto  attached,  in  the  office  of  the  clerk  of 
this  court,  on  the  31st  day  of  January,  a.  d.  \W9. 

That  the  said  schedules  truly  set  forth  all  the  creditors  of  your 
petitioner,  and  among  the  creditors  therein  named  are  Josiah  H. 
Fithian  and  Mills  er"  Gibb. 

That  all  of  the  claims  set  forth  in  the  schedules  annexed  to  the  peti- 
tion herein  are  founded  upon  claims  for  goods  sold  and  delivered  on 
open  account  or  for  money  loaned,  and  none  of  the  said  claims  or 
indebtedness  was  incurred  by  the  fraud  or  misrepresentation  of  your 
petitioner,  and  each  of  the  said  claims  so  set  forth  in  the  schedules 
in  bankruptcy  is  provable  in  bankruptcy,  and  if  your  petitioner  is 
discharged  in  bankruptcy  such  discharge  will  be  a  release  from  each 
and  all  of  the  said  claims. 

That  the  said  Josiah  H.  Fithian  has  begun  an  action  in  the  City 
Court  of  the  city  of  New  York,  against  your  petitioner,  to  recover  the 
sum  of  %365.18,  with  interest  thereon  from  the  i^/ day  oi  January, 
iS99,  which  is  the  same  claim  in  favor  of  the  said  Josiah  H.  Fithian^ 
set  forth  in  your  petitioner's  schedules  in  bankruptcy. 

That  the  said  action  is  brought  to  recover  for  goods  sold  and 
delivered  on  open  account  to  your  petitioner  and  there  is  no  motion 
to  punish  your  petitioner  for  contempt  in  the  said  action.  That 
there  is  no  claim  made  in  the  said  complaint  that  the  said  indebt- 
edness was  incurred  by  the  fraud  or  misrepresentation  of  your 
petitioner. 

That  the  said  indebtedness  so  sued  upon  by  the  said  Josiah  H. 
Fithian  was  not  incurred  by  the  fraud  or  misrepresentation  of  your 
petitioner,  and  if  your  petitioner  is  discharged  in  bankruptcy  herein, 
such  discharge  will  be  a  release  from  said  claim. 

That  Fhilo  L.  Mills,  John  Gibb  and  William  T.  Evans  have  begun 
an  action  against  your  petitioner,  in  the  City  Court  of  the  city  of  New 
York,  to  recover  from  your  petitioner  the  sum  of  ^05.20,  with 
interest  thereon  from  the  10th  day  of  January,  iS99,  which  is  the 
same  indebtedness  existing  in  favor  of  said  Mills  tSr*  Gibb  against 
your  petitioner,  set  forth  in  your  petitioner's  schedules  in  bank- 
ruptcy. That  the  said  action  is  brought  to  recover  for  goods  sold 
and  delivered  on  open  account  to  your  petitioner,  and  there  is  no 
motion  to  punish  your  petitioner  for  contempt  in  the  said  action. 

That  there  is  no  claim  made  in  the  said  complaintthat  the  said 
indebtedness  was  incurred  by  the  fraud  or  misrepresentation  of  your 
petitioner. 

That  the  said  indebtedness  so  sued  upon  by  the  said  Philo  L. 
Mills,  John  Gibb  and  William  T.  Evans,  was  not  incurred  by  the 
fraud  or  misrepresentation  of  your  petitioner,  and   if  your  petitioner 
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is  discharged  in   bankruptcy  herein,  such  discharge  will  be  a  release 
from  said  claim. 

Wherefore  your  petitioner  prays  that  an  order  be  made  herein 
restraining  the  said  Josiah  H.  Fithian  and  the  said  Philo  L.  Mills 
John  Gibb  and  William  T.  Evans  and  each  of  them,  and  all  of  the 
creditors  of  your  petitioner,  whose  claims  are  set  forth  in  the 
schedules  in  bankruptcy  annexed  to  the  petition  of  your  petitioner 
herein,  from  prosecuting  any  of  the  said  actions  already  begun  or 
from  beginning  any  actions  against  your  petitioner  whatsoever  until 
the  adjudication  of  the  petition  in  bankruptcy  herein,  for  which  order 
no  previous  application  has  been  made. 

Jacob  Kaempfer. 

Sworn  to  before  me  this  thirty-first  day  of  January,  i899. 

William  B.  Magrath, 
\  Notary  Public  for  Westchester  Co.^ 

Certificate  filed  in  New  York  Co. 

b.  To  Stay  Proceedings  on  Judgment. 

Form  No.  1 1  4  o  o  .* 

(^Commencing  as  in  Eorjn  No.  11399,  and  continuing  down  to  *.) 

I  am  the  bankrupt  above  named  and  duly  filed  a  petition  to  be 
adjudged  a  voluntary  bankrupt  with  the  necessary  schedules  of  my 
assets  and  liabilities  thereto  attached  in  the  office  of  the  clerk  of 
this  court  on  the  first  day  of  April,  a.  d.  \899\  and  that  the  said 
schedules  truly  set  forth  all  the  creditors  of  your  petitioner,  and 
among  the  creditors  therein  named  is  Richard  Roe. 

That  all  the  claims  set  forth  in  the  schedules  annexed  to  the  peti- 
tion filed  in  said  proceedings  are  for  goods  sold  and  delivered  on 
open  account  or  for  money  loaned  to  your  petitioner.  That  none 
of  the  said  claims  or  indebtedness  was  incurred  by  fraud  or  misrep- 
resentation of  your  petitioner,  and  each  of  the  said  claims  set  forth 
in  the  said  schedules  in  bankruptcy  is  provable  in  bankruptcy,  and 
if  your  petitioner  is  discharged  in  bankruptcy,  said  discharge  will  be 
a  release  from  each  and  all  of  said  claims. 

That  on  the  tenth  day  of  March,  A.  D.  \W9,  at  a  term  of  the 
Supreme  Court  of  the  state  of  New  York  held  within  and  for  the 
county  of  New  York,  at  the  court-house  in  the  city  of  New  York,  in 
said  county,  the  said  Richard  Roe  recovered  a  judgment  against  your 
petitioner  in  an  action  prosecuted  by  said  Richard  Roe  against  your 
petitioner  in  said  court,  for  the  sum  oi  four  hundred  and  fifty  dollars, 
which  said  judgment  was  duly  filed  in  the  clerk's  office  of  the  county 
of  New  York. 

That  on  the  tenth  day  oi  April,  \W9,  the  said  Richard  Roe  caused 
to  be  issued  out  of  and  under  the  seal  of  said  court  an  execution 
against  the  property  of  your  petitioner,  which  said  execution  has 
been  placed  and  now  is  in  the  hands  ol  John  Lynch,  sheriff  of  the 
county  of  New  York,  for  service. 

That  the  said  judgment  upon  which  said  execution  has  been  issued 

1.  See  supra,  note  i,  p.  146.  2.  Bankrupt  Act  of  1898,  c.  3,  ^  iia. 
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in  favor  of  the  said  Richard  Roe  is  set  forth   in  your  petitioner's 
schedules  filed  with  the  said  petition  in  bankruptcy. 

That  the  action  upon  which  said  judgment  was  rendered  was 
brought  to  recover  for  goods  sold  and  delivered  on  open  account  to 
your  petitioner,  and  no  claim  was  made  in  the  complaint  in  said 
action  for  said  indebtedness  that  such  indebtedness  was  incurred  by 
the  fraud  or  misrepresentation  of  your  petitioner. 

That  the  said  indebtedness  upon  which  said  action  was  brought, 
and  upon  which  said  judgment  was  recovered,  was  not  incurred  by 
the  fraud  or  misrepresentation  of  your  petitioner;  and  if  your  peti- 
tioner is  discharged  in  bankruptcy,  such  discharge  will  be  a  release 
from  said  judgment. 

That  no  previous  application  has  been  made  for  the  order  prayed 
for  herein. 

Wherefore  your  petitioner  prays  that  an  order  be  made  herein 
restraining  the  said  Richard  Roe,  his  attorneys,  servants,  agents,  and 
each  of  them,  and  the  said  John  Lynch,  sheriff  aforesaid,  and  his 
servants,  agents  and  employees,  and  each  of  them,  from  further 
proceeding  upon  said  execution  and  upon  said  judgment,  and  from 
in  any  wise  interfering  with  the  property  of  your  petitioner,  as  pro- 
vided by  section  ii  of  chapter  3  of  the  act  of  congress  relating  to 
bankruptcy. 

John  Doe. 

Sworn  to  before  me  this  tenth  day  of  April,  i2>99. 

(seal)  Norton  Porter,  Notary  Public.^ 

2.  Petition. 

Form  No.  11401.' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  of      )  y     -o     ■[         .        xt      i/\n 
John  Doe,  Bankrupt.  \  ^"  Bankruptcy,  No.  100. 

The  petition  of  William  West,  a  creditor  oi  John  Doe,  oi  Buffalo^ 
Neiu  York,  respectfully  shows: 

That  the  sd^di  John  Doe  was  on  the  tenth  day  oi  March,  iS99, 
at  a  Court  of  Bankruptcy,  held  in  and  for  the  northern  district  oi  New 
York,  duly  adjudged  a  bankrupt  on  his  oiun  petition. 

That  among  the  claims  scheduled  in  the  petition  upon  which  such 
adjudication  was  made  is  a  claim  for  one  thousand  dollars  ($1000)  in 
favor  of  Richard  Roe,  and  that  said  claim  is  of  such  a  nature  that  it  is 
dischargeable  in  bankruptcy,  as  provided  in  the  act  of  congress 
entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  i,  1898,  viz:  (Here  set 
out  nature  of  the  claitn). 

That  an  action  en\\\.\&d  Richard  Roe  against  John  Doe,  based  upon 
the  cause  of  action  evidenced  by  said  claim,  is  now  pending  against 
said  John  Doe  in  the  New  York  Supreme  Court;  and  that  if  the  same 

1.  See  supra,  note  i,  p.  146.  been  adopted  for  use  in  proceedings  ia 

2.  The  form  given  in  the   text  has     Erie  county,  New  York. 
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is  allowed  to  proceed  to  judgment  or  execution,  injury  will  be  done 
to  the  estate  of  said  bankrupt,  for  the  following  reasons:  {Here  state 
reasons). 

That  Jeremiah  Mason,  of  No.  100  State  street,  Buffalo,  New  York,  is 
the  attorney  of  record  in  said  action  of  the  person  sought  to  be 
restrained  by  the  application  now  made  and  has  an  attorney's  lien 
upon  the  results  of  said  action. 

[That  it  will  not  be  possible  to  serve  the  order  to  show  cause 
herein,  so  as  to  give  the  usual  eight-day  notice,  for  the  following 
reasons:  (^Here  state  reasons)^ 

That  no  previous  application  has  been  made  to  this  or  any  other 
court  for  a  stay  herein  based  upon  said  claim  so  dischargeable  in 
bankruptcy. 

Wherefore  your  petitioner  prays  that  an  injunction  may  be  granted, 
with  the  customary  writ,  directed  X.o  Richard  Roe  and  restraining  him 
from  prosecuting  said  action  for  the  time  and  in  the  manner  pre- 
scribed in  section  ii  of  the  act  of  congress  hereinbefore  mentioned. 

Dated  2X Buffalo,  New  York,  the  seventeenth  day  oi  March,  iS99. 

William  West,  Petitioner. 
State  oi  New  York,  ) 
County  of  £rie,         >  ss. 
City  of  Buffalo.         ) 

William  West,  of  Buffalo  aforesaid,  being  duly  sworn,  deposes  and 
says  that  he  is  the  petitioner  mentioned  and  described  in  the  fore- 
going petition,  and  that  the  statements  therein  contained  are  true 
according  to  the  best  of  his  knowledge,  information  and  belief. 

William  West. 

Subscribed  and  sworn  to  before  me  this  seve?iteenth  day  of  March, 
iS99. 

(seal)  Norton  Porter,  Notary  Public.  ^ 

3.  Stipulation  for  Hearing"  on  Order  to  Show  Cause 
Before  Referee.^ 

Form  No.  i  1402."* 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

M„  %::zLp,  \  I"  '^-^-p'^y-  No.  200. 

It  is  hereby  stipulated,  that  the  order  to  show  cause  previously 
granted  in  the  above  entitled  proceeding  by  William  H.  Hotchkiss, 
Esq.,  referee  in  bankruptcy  for  the  Erie  county  district  of  the 
northern  district  of  New  York,  which  order  to  show  cause  is  return- 
able before  the  Hon.  Alfred  C.  Coxe,  judge  of  said  northern  district 

1.  If  eight  days'  notice  is  to  be  given,  may  file  with  the  referee  a  written 
omit  matter  enclosed  by  [  ].  stipulation   to   that  effect.     U.  S.  Dist. 

2.  See  supra,  note  i,  p.  146.  Ct.  Rules  in  Bankruptcy  (N.  D.  N.  Y.) 

3.  Stipulation  for  Hearing  Before  Beferee.     No.  21. 

—  In  case  of  parties  in  interest  agree-  4.  The  form  given  in  the  text  has 
ing  that  motion  for  an  injunction  may  been  adopted  for  use  in  proceedings  in 
be  heard  by  the  referee  in  charge,  they     Erie  county,  New  York. 
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of  New  York^  at  Utica^  New  York,  on  \.\\^  first  day  of  July^  i8PP,  may 
be  brought  on  to  be  heard  before  the  said  referee  instead  of  the  said 
judge,  as  is  provided  in  district  rule  No.  21;  and  that  the  same  may 
be  moved  before  said  referee,  at  the  bankruptcy  court  room  in  the 
City  Bank  Building,  No.  319  Main  street,  Buffalo,  New  York,  on  the 
twenty-fourth  day  of  June,  i899,  at  eleven  o'clock  A.  m. 

It  is  further  stiTp\x\ditQd,  (^Here  set  out  any  other  stipulations  between 
the  parties^. 

Dated  at  Buffalo,  th\s  fourteenth  day  of  June,  iZ99. 

Richard  Roe. 
William  West. 

4.  Decision  of  Referee  on  Stipulation.^ 

Form  No.  i  1403.* 
In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Neiu  York. 

In  the  matter  of       )  t     t>     1        ^        xt      n^nn 
John  Doe,  Bankrupt.  \  ^^  Bankruptcy,  No.  200. 

An  application  having  been  previously  made  herein  for  an  injunc- 
tion vtstrsdnmg  Richard  Roe  from  taking  any  further  proceedings  in  a 
certain  action  pending  in  the  Ne7v  York  Supreme  Court,  wherein  he 
is  plaintiff  and  the  said  John  Doe,  bankrupt,  is  defendant,  and  a  tem- 
porary restraining  order  having  been  granted  by  the  undersigned  in 
accordance  with  the  district  rule  No.  21,  and  the  show  cause  ordered 
therein  having  been  moved  before  said  referee  on  stipulation  as  pro- 
vided in  said  rule,  and  the  parties  in  interest  having  appeared  as  fol- 
lows :  (^Here  state  whether  parties  appeared  in  person  or  by  attorney,  and 
if  by  attorney,  names  of  same),  I  do  hereby  find  as  follows:  (^setting  out 
findings). 

And  I  do  therefore  decide  that  an  injunction  order  should*  ^  be 
granted  and  the  usual  writ  of  injunction  issue,  restraining  ^/Mar^-^^^ 
from  taking  any  further  proceedings  in  said  action,  and  in  particular 
from  (^Here  specify  particular  acts  enjoined)  nnXW  twelve  months  after 
the  date  of  the  adjudication  herein,  unless  the  said  John  Doe,  the  bank- 
rupt, shall  previous  to  that  time  apply  for  a  discharge,  and  then  until 
the  question  of  such  discharge  is  determined;  and  I  do  recommend 
that  an  order  to  that  effect  be  made  by  the  judge. 

Dated  at  Buffalo,  New  York,  the  twenty-fourth  day  oi  June,  iZ99. 

Respectfully  submitted. 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

1.  Decision  of  referee   shall    be  filed  junction  should  issue,  he  shall  so  re- 

with  the  clerk,  and  if  the  referee  de-  port  to  the  clerk,  who  shall  thereupon 

cides  that  an  injunction  shall  issue,  an  issue   the  same,  and   any  party  may, 

order  to  that  effect  may  be   made  by  within  ten  days  after  the  issue  thereof, 

the    judge.      U.    S.    Dist.    Ct.    Rules  move   the  judge   to   dissolve   said   in- 

in    Bankruptcy   (N.    D.    N.    Y.),    No.  junction.      U.    S.    Dist.    Ct.    Rules  in 

21.  Bankruptcy  (W.  D.  Pa.),  No.  4. 

Where  the   parties  agree  in  writing  2.  The   form  given    in  the  text  has 

that  the  motion  for  an  injunction  shall  been  adopted  for  use  in  proceedings  in 

be  heard  and  decided  by  the  referee,  he  Erie  county,  New  York, 

may   proceed  to   so   hear   and    decide  3.  If  injunction  is  denied,  insert  after  * 

the  same.     If  he   decides  that  an   in-  the  words  "  not  be  granted." 
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5.  Order. 

a.  Fop  Temporary  Injunction  and  to  Show  Cause.* 

Form  No.  11404.^ 

At  a  Court  of  Bankruptcy,  held  in  and  for  the  Northern  District  of 
New  York,  at  Buffalo,  New  York,  this  thirtieth  day  of  March,  iS99. 

Before  William  H.  Hotchkiss,  Esq.,  Referee  in  Bankruptcy. 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  ^/       )  t     xj     1        ^        m      ff>r\r, 
John  Doe.  Bankrupt.  \  ^^  bankruptcy,  No.  WO. 

On  reading  and  filing  the  petition  of  William  West,  verified  on  the 
tenth  day  of  March,  i899,  and  on  hearing  feremiah  Mason  in  support 
of  said  petition  and  Oliver  Ellsworth  (or  tio  one  appearing^  in  opposi- 
tion thereto ;  and  it  appearing  that  a  certain  action  in  the  Supreme 
Court  of  Ne7v  York,  entitled  Richard  Roe  against  John  Doe,  is  pend- 
ing, and  that  there  is  reason  to  believe  that  further  proceedings  in 
said  action  should  be  stayed  for  the  protection  of  the  bankrupt  herein 
or  of  his  estate; 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  said  petitioner, 
it  is 

Ordered,  that  Richard  Roe,  the  plaintiff  in  said  action  in  said  court 
be  and  he  is  hereby  restrained  and  enjoined  from  taking  any  further 
proceedings  therein,  in  particular  from  {Ilere  specify  particular  act 
enjoined^  until  the  hearing  and  decision  of  the  show  cause  hereinafter 
ordered. 

It  is  further  ordered,  that  the  said  Richard  Roe  show  cause  before 
the  Hon.  Alfred  C.  Coxe,  district  judge,  at  a  District  Court  of  the 
United  States  for  the  northern  district  of  New  York,  in  bankruptcy,  at 
the  United  States  court-room,  in  Utica,  New  York,  on  the  fifth  day  of 
April,  iS99,  at  ten  o'clock  in  the /<?r^noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  this  restraining  order  should  not  be  con- 
tinued for  the  space  of  twelve  months  from  the  date  of  the  adjudica- 
tion herein,  or  if  within  that  time  the  said  bankrupt  shall  apply  for  a 
discharge,  then,  until  the  question  of  such  discharge  shall  be  deter- 
mined; and  then  and  there  also  show  cause  why  a  writ  of  injunction 
should  not  issue  out  of  and  under  the  seal  of  said  court  accordingly, 

[And  it  satisfactorily  appearing  that  just  cause  exists  why  service 

1.  Beferee  to  Grant    Stays. — When  a  same  and  either  refuse  it  or  order  the 

motion  for  an  injunction  is  pending,  or  motion  for  such  injunction  to  be  heard 

is  about  to  be  made,  the  referee  may,  before  the  judge  at  a  time  not  more 

in  order  to  prevent  injury  to  the  prop-  than  ten  days  thereafter,  and  grant  a 

erty    of   the  bankrupt,    or    otherwise,  temporary    restraining   order   pending 

grant  an  order   restraining  or  staying  said   motion.     The  application  and  all 

proceedings  until  the  hearing  and  de-  proceedings  thereon   shall  be  at  once 

cision  on  said  motion.     U.  S.  Dist.  Ct.  certified  and  returned  by  the  referee  to 

Rules   in    Bankruptcy   (N.   D.   N.  Y.),  the   court.     U.    S.  Dist.    Ct.    Rules  in 

No.  2T.  Bankruptcy  (W.  D.  Pa.),  No.  4. 

Where,    after   the   adjudication   and        2.  The   form  given    in   the  text  has 

reference,  an  application  for  injunction  been  adopted  for  use  in  proceedings  in 

is  made  to  the  referee,  he  may  hear  the  Erie  county,  New  York. 

224  Volume  10. 


11404.  INSOLVENCY;  BANKRUPTCY.  11406. 

should  be  made  of  this  order  less  than  eight  days  previous  to  the  day- 
last  hereinbefore  mentioned,  let  service  thereof  be  made  upon  the 
said  Richard  Roe  before  two  o'clock  in  the  afternoon,  on  the  thirty- 
Jirst  day  of  March,  \?>99\  and,  if  so  made,  let  such  service  be 
sufficient.  ]i 

William  H.  Hotchkiss,  Referee  in  Bankruptcy. 

b.  For  Permanent  Injunction.' 

(1)  Pending  Action. 

Form  No.  1 1 4  o  5  .* 

At  a  Stated  Term  of  the  District  Court  of  the  United  States  of 
America  for  the  Southern  District  of  New  York,  held  at  the  United 
States  court-room  in  the  city  of  New  York  on  the  tenth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Present,  the  Honorable  John  Marshall,  District  Judge. 
In  the  matter  of      ) 
John  Doe,  Bankrupt.  ) 

Upon  all  the  papers  and  proceedings  herein  and  upon  reading  and 
filing  the  annexed  affidavit  of  John  Doe,  verified  the  third  day  of 
June,  i899,  and  upon  motion  oi  Jeremiah  Mason,  Esq.,  the  attorney 
for  the  said  bankrupt,  it  is  ordered:  * 

That  the  said  Richard  Roe,  his  attorneys,  agents  and  servants,  and 
each  of  them,  be  and  they  are  hereby  enjoined  and  restrained  from 
prosecuting  any  actions  already  begun  against  the  said  John  Doe,  or 
from  beginning  any  actions  against  the  said  John  Doe  whatsoever 
upon  any  claims  existing  against  the  said  John  Doe  until  twelve 
months  after  X\\t,  first  day  of  May,  iS99,  the  day  upon  which  the  said 
John  Doe  was  adjudged  a  bankrupt,  or  if  within  that  time  the  said 
bankrupt  applies  for  discharge,  then  until  the  question  of  such  dis- 
charge is  determined. 

Witness  the  Honorable  John  Marshall,  judge  of  said  court,*  and  the 
seal  thereof,  this  tenth  day  of  June,  iS99. 
.    (seal)  Calvin  Clark,  Clerk. ^^ 

(2)  Proceedings  on  Judgment. 
Form  No.  1 1 4  o  6  .* 
(^Commencing  as  in  Form  No.llJfiB,  and  continuing  to  *.) 

1.  Directing    Time    of  Service.  —  The  under  the  bankruptcy  act  of  1867  and 
judge  or  referee  may,  upon  an  affidavit  acts  amending  the  same,  see  the  title 
showing  ground  therefor,  make  an  order  Injunctions,  vol.  9,  Form  No.  10980. 
to  show  cause  why  the  relief  demanded  3.  Bankrupt    Act    of    i8g8,    c.    3,    § 
should  not  be  granted,  and  in  the  order  ll(7. 

may  direct  that  less    than  eight  days'  4.  Applications  for  an  injunction  to 

service  shall  be  sufficient.     U.  S.   Dist.  stay  proceedings  of  a  court  or  officer  of 

Ct.  Rules  in  Bankruptcy  (N.  D.  N.  Y.),  the  United  States  or  of  a  state,  shall  be 

No.   2;  and,   in  such  case,  the   matter  heard  and  decided  by  the  judge.     U.S. 

enclosed  by  [  ]  should  be  inserted  in  Supreme  Ct.  General  Orders  in  Bank- 

the  order.  ruptcy.  No.  12,  subs.  3. 

2.  For  form  of  order  restraining  the  in-  6.  See  supra,  note  5,  p.  213. 
terference  with  property  of  a  bankrupt,  6,  Stay  of  Snpplementary  Proceedings. — 
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That  all  further  proceedings  on  the  part  of  the  plaintiff,  his  attor- 
neys, agents  and  servants,  and  each  of  them,  upon  the  judgment 
obtained  by  Richard  Roe  against  the  above  named  Joh7i  Doe  in  the 
Supreme  Conrt  of  the  state  of  New  York,  for  the  sum  oi  four  hundred 
and  sixty-five  dollars,  on  the  tenth  day  of  May,  iS99,  and  all  proceed- 
ings supplementary  to  execution  thereon,  be  and  the  same  are  hereby 
stayed,»and  that  said  Richard  Roe,  his  attorneys,  agents  and  serv- 
ants, and  each  of  them,  is  hereby  enjoined  and  restrained  from 
taking  any  further  proceedings  whatever  upon  said  judgment  until 
twelve  months  after  the  third  ddiy  of  June,  i899,  the  date  on  which  said 
John  Doe  was  adjudged  a  bankrupt,  or  if  within  that  time  the  said 
bankrupt  applies  for  a  discharge,  then  until  the  question  of  such  dis- 
charge is  determined. 

Witness  {continuing  and  concluding  as  in  Form  No.llJfiS). 

XVII.  Review  of  decision  of  referee  by  Court. 
1.  Motion. 

Form  No.  1 1407. ' 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Texas,  at  Waco. 

In  the  matter  of  ) 

S.  D.  A.  Duncan,  Bankrupt.  \ 

Now  come  Sanger  Bros,  and  move  the  court  to  revise  and  set 
aside  the  order  made  by  the  referee,  within  and  whereby  the  fee  of 
one  hundred  dollars  allowed  D.  H.  Hardy,  as  attorney  for  the  bank- 
rupt, has  been  given  preference  as  a  claim  in  class  3,  over  the  rent 
claim  of  Sanger  Bros,  for  two  hundred  and  forty  dollars,  and  which 
was  duly  filed  and  allowed  herein  as  a  claim  in  class  5,  and  wherein 
was  established  a  lien  upon  the  property  of  the  bankrupt  which  was 
created  and  allowed  by  law,  and  which  was  in  existence  longer  than 
four  months  prior  to  the  filing  of  the  application  for  bankruptcy 
herein,  wherefore  they  ask  that  said  order  be  set  aside  and  that  the 
claim  of  said  Hardy  be  not  allowed  as  having  priority  over  the  claim 
and  lien  against  the  property  of  the  bankrupt  prior  to  the  institution 
of  bankruptcy  proceedings. 

D.  A.  Kelley,  Attorney  for  Sanger  Bros. 

2.  Order  Sustaining'  Decision. 

Form  No.  1 1408.' 
In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  Texas,  at  Waco. 

In  the  matter  of  \ 

S.  D.  A.  Duncan,  Bankrupt.  \ 

On  this  niiieteenth  day  of  December,  A.  D.  \Z98,  came  on  to  be  heard 
the  objection  and  contest  of  Sanger  Bros.,  creditors  of  the  said  bank- 

A   court  of  bankruptcy  will  stay  pro-     bankruptcy.     In  re  Kletchka,  92  Fed. 

ceedings  supplementary  to  execution  in     Rep.  901. 

a  state  court  after  an  adjudication  in         1.  i  Nat.  Bankr.  News  340. 
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rupt,  to  the  report  of  referee  made  herein,  and  the  court  having  heard 
said  contest  and  objections  and  arguments  of  counsel  thereon,  is  of 
the  opinion  that  same  are  not  well  taken,  and  it  is  ordered  by  the 
court  that  the  said  contest  and  objections  of  Sanger  Bros,  be  and 
they  are  hereby  overruled  and  the  report  of  the  referee  is  hereby 
sustained  as  to  the  items  so  contested. 

Edwin  R.  Meek.,  Judge. 

XVIII.  Composition  by  bankrupt.^ 

1.  Petition  for  Meeting:  to  Consider  Composition. 

Form  No.  i  i  4  o  9 .' 
District  Court  of  the  United  States  for  the  District  of  Massachusetts. 
In  the  matter  ^^     1  t     tj      u        <- 
John  Doe,  Bankrupt.  \  P    X- 

To  the  Honorable  John  Marshall.^  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts: 
The  above  named  bankrupt  respectfully  represents  that  a  compo- 
sition of  ninety  per  cent,  upon  all  unsecured  debts,  not  entitled  to  a 
priority  in  satisfaction  of  his  debts,  has  been  proposed  by  him  to  his 
creditors,  as  provided  by  the  acts  of  congress  relating  to  bankruptcy, 
and  he  verily  believes  that  the  said  composition  will  be  accepted  by 
a  majority  in  number  and  in  value  of  his  creditors  whose  claims  are 
allowed. 

Wherefore  he  prays  that  a  meeting  of  his  creditors  may  be  duly 
called  to  act  upon  said  proposal  for  a  composition,  according  to  the 
provisions  of  said  acts  and  the  rules  of  court. 

John  Doe.,  Bankrupt. 

2.  Application  for  Conflpmation  of  Composition.^ 

1.  Bankrupt  may  offer  terms  of  compo-  ority  and  the  cost  of  the  proceedings 
sition  with  his  creditors  after,  but  not  has  been  deposited  in  such  place  as 
before,  he  has  been  examined  in  open  shall  be  designated  by  and  subject  to 
court  or  at  a  meeting  of  his  creditors  the  order  of  the  judge.  Bankrupt  Act 
and   filed  in    court  a  schedule   of  his  of  1898,  c.  3,  ^  \ib. 

property  and  list  of  his  creditors,  re-  In  the  western  district  of  FennsylTania, 

quired  to  be  filed  by  bankrupts.    Bank-  in  procedure  in  compositions,  the  peti- 

rupt  Act  of  189S,  c.  3,  §  12a.  tion  shall  set  forth  that  the  composition 

2.  The  form  given  in  the  text  is  pre-  proposed  has  been  accepted  in  writing 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  by  a  majority  in  number  and  amount 
Bankruptcy,  No.  60.  of  all    creditors    whose    claims    have 

3.  An  application  for  confirmation  of  a  been  allowed;  that  a  fund  sufficient  to 
composition  may  be  filed  in  the  court  pay  the  consideration  proposed,  debts 
of  bankruptcy  after,  but  not  before,  it  having  priority,  and  the  costs  of  the 
has  been  accepted  in  writing  by  a  proceedings,  has  been  deposited  sub- 
majority  in  number  of  all  creditors  ject  to  the  judge's  order.  Thereupon  a 
whose  claims  have  been  allowed,  which  rule  will  issue  upon  the  creditors  to 
number  must  represent  a  majority  in  show  cause  why  the  proposed  composi- 
amount  of  such  claims,  and  the  con-  tion  should  not  be  confirmed.  Object- 
sideration  to  be  paid  by  the  bankrupt  ing  creditors  shall  enter  an  appearance 
to  his  creditors,  and  the  money  neces-  thereon  on  the  return  date  and  file 
sary  to  pay  all  debts  which  have  pri-  specifications  of  their  objections  within 
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Form  No.  1 14  ic' 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  ^      )  t     r      u       4. 
John  Doe,  Bankrupt.  \  F    /• 

To  the  Honorable  John  Marshall,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts: 

Kt  Boston,  in  said  district,  on  the  tenth  day  oi  June,  a.  d.  i89P, 
now  comes  John  Doe,  the  above  named  bankrupt,  and  respectfully 
represents  to  the  court  that,  after  he  had  been  examined  in  open 
court  (or  at  a  meeting  of  his  creditors^  and  had  filed  in  court  a  schedule 
of  his  property  and  a  list  of  his  creditors,  as  required  by  law,  he 
offered  terms  of  composition  to  his  creditors,  which  terms  have  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  represents  a  majority  in 
amount  of  such  claims;  that  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  the  money  necessary  to  pay  all  debts  which 
have  priority,  and  the  costs  of  the  proceedings,  amounting  in  all  to 
the  sum  of  nine  thousand  dollars,  has  been  deposited,  subject  to  the 
order  of  the  judge,  in  the  Traders'  National  Ba?ik,  of  Boston,  a 
designated  depository  of  money  in  bankruptcy  cases. 

Wherefore  the  said  John  Doe  respectfully  asks  that  the  said  com- 
position may  be  confirmed  by  the  court. 

John  Doe,  Bankrupt. 

3.  Notice  to  Show  Cause  on  Application  for  Confirmation 
of  Composition. 

Form  No.  1 1 4  1 1  .* 

In  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York. 

In  the  matter  of      )  r     -o     ^         ..        xt      nnn 
John  Doe,  Bankrupt.  \  ^^  bankruptcy,  No.  900. 

Notice  is  hereby  given  that  the  above  named  bankrupt,  John  Doe, 
has  filed  his  petition,  dated  the y^r.?/ day  of  September,  iS99,  setting 
forth,  among  other  things,  that  he  has  offered  terms  of  composition 
oi  forty  cents  on  the  dollar,  to  his  creditors,  which  terms  have  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  and  which  number  represents  a  majority 

ten  days  thereafter.      U.  S.  Dist.   Ct.  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

Rules  in  Bankruptcy  (W.   D.  Pa.),  No.  Bankruptcy,  No.  6i. 

i6a.  2.  Creditors  shall  have  at  least  ten  days' 

Time  of  Hearing  Application.  —  A  date  notice  by  mail  at  their  respective  ad- 

and    place   with  reference  to   the  con-  dresses  as   they  appear   in   the  list  of 

venience  of  the  parties  in  interest  shall  creditors  of  the  bankrupt  or  as  after- 

be  fixed  for  the  hearing  upon  each  ap-  ward  filed  with  the  papers  in  the  case 

plication  for  the  confirmation  of  a  com-  by    the   creditors,    unless   they    waive 

position  and  such  objections  as  may  be  notice  in  writing  of  all  hearings  upon 

made   to  its   confirmation.     Bankrupt  applications   for    the   confirmation    of 

Act  of  1898,  c.  3,  §  I2C.  compositions.     Bankrupt  Act  of  1898, 

1.  The  form  given  in  the  text  is  pre-  c.  6,  §  58a  (2). 
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in  amount  of  such  claims;  that  the  consideration  to  be  paid  by  the 
bankrupt  to  hiii  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  have  been  duly 
deposited  in  one  of  the  duly  designated  depositories  in  bankruptcy 
cases,  and  asking  that  said  composition  may  be  confirmed  by  the  court. 

Notice  is  hereby  further  given  that  all  creditors  and  other  persons 
are  ordered  to  attend  at  the  hearing  upon  said  petition  before  the 
Honorable  John  Marshall,  United  States  district  judge,  in  the  United 
States  Court-house  and  Post-office  building,  in  the  city  and  county  of 
New  York,  on  Wednesday,  the  thirteenth  day  of  September,  i899,  at 
ten  o'clock  in  the  /orenoon  of  said  day,  and  then  and  there  show 
cause,  if  any  they  have,  why  the  prayer  of  said  petitioner  should  not 
be  granted,  and  also  attend  the  examination  of  the  bankrupt  thereon. 

Robert  Bruce,  Referee  in  Bankruptcy. 

New  York,  September  1,  i899. 

4.    Specification  in  Opposition  to  Confirmation  of 
Composition. 

Form  No.  1 14  i  2.' 

In  the  District  Court  0/  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of       i  t     "R     k 
John  Doe,  Bankrupt.  )  P    >• 

I,  William  West,  of  Salem,  in  the  county  of  Essex  and  state  of 
Massachusetts,  a  party  interested  in  the  estate  of  the  said  John  Doe, 
bankrupt,  do  hereby  oppose  the  confirmation  of  the  composition 
offered  by  the  said  bankrupt  to  his  creditors,  and  for  the  grounds  of 
such  opposition,  do  file  the  following  specifications:  {specifying  the 
grounds  of  opposition'). 

William  West,  Creditor. 

5.  Order  Confirming"  Composition.^ 

1.  Opposition  to  Composition,  —  A  cred-  which  would  be  a  bar  to  his  discharge, 
itor  opposing  the  application  of  a  bank-  and  (3)  the  offer  and  its  acceptance  are 
rupt  for  the  confirmation  of  a  com-  in  good  faith  and  have  not  been  made 
position  shall  enter  his  appearance  in  or  procured  except  as  provided  by  law, 
opposition  thereto  on  the  day  when  or  by  any  means,  promises  or  acts  by 
the  creditors  are  required  to  show  law  forbidden.  Bankrupt  Act  of  1898, 
cause,  and  shall  file  a  specification  in  c.  3,  §  \'id. 

writing  of  the  grounds  of  his  opposition  Setting  Aside  Composition.  —  The  judge 
within  ten  days  thereafter,  unless  the  may,  upon  the  application  of  parties  in 
time  shall  be  enlarged  by  special  order  interest  filed  at  any  time  within  six 
of  the  judge.  U.  S.  Supreme  Ct.  Gen-  months  after  the  composition  has  been 
eral  Orders  in  Bankruptcy,  No.  32.  confirmed,  set  the  same  aside  and  rein- 
See  also  U.  S.  Dist.  Ct.  Rules  in  Bank-  state  the  case,  if  it  shall  be  made  to 
ruptcy  (W.  D.  Pa.),  No.  \ta.  appear   upon   a   trial   that   fraud    was 

2.  Confirmation  of  Composition.  —  The  practiced  in  the  procuring  of  such 
judge  shall  confirm  a  composition  if  composition  and  that  the  knowledge 
satisfied  that  (i)  it  is  for  the  best  interest  thereof  has  come  to  the  petitioners 
of  the  creditors;  (2)  the  bankrupt  has  since  the  confirmation  of  such  com- 
not  been  guilty  of  any  of  the  acts  or  position.  Bankrupt  Act  of  1898,  c.  3, 
failed   to   perform   any   of    the   duties  §  13a. 
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Form  No.  1 1  41  3.1 

In  the  District  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

In  the  matter  of      )  j     BankruDtcv 
John  Doe,  Bankrupt  j  P    X- 

An  application  for  the  confirmation  of  the  composition  offered  by 
the  bankrupt  having  been  filed  in  court,  and  it  appearing  that  the 
composition  has  been  accepted  by  a  majority  in  number  of  creditors 
whose  claims  have  been  allowed  and  of  such  allowed  claims;  and  the 
consideration  and  the  money  required  by  law  to  be  deposited,  having 
been  deposited  as  ordered,  in  such  place  as  was  designated  by  the 
judge  of  said  court,  and  subject  to  his  order;  and  it  also  appearing 
that  it  is  for  the  best  interests  of  the  creditors;  and  that  the  bank- 
rupt has  not  been  guilty  of  any  of  the  acts  or  failed  to  perform  any 
of  the  duties  which  would  be  a  bar  to  his  discharge,  and  that  the 
offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or 
procured  by  any  means,  promises  or  acts  contrary  to  the  acts  of 
congress  relating  to  bankruptcy:  It  is  therefore  hereby  ordered  that 
the  said  composition  be  and  it  hereby  is  confirmed. 

Witness  the  Honorable  Joh?i  Marshall,  judge  of  said  court,^  and 
the  seal  thereof,  this  tenth  day  oi  June,  a.  d.  i8P9. 

(seal)  Calvin  Clark,  Clerk. 

6.  Order  of  Distribution  on  Composition.^ 

Form  No.  1 1  4  i  4  .* 

United  States  of  America. 
In    the   District   Court   of  the   United  States   for   the   District  of 
Massachusetts. 


In  the  ?natter  ^      I  7     t)     u 
John  Doe,  Bankrupt.  )  F    /• 


The  composition  offered  by  the  above-named  bankrupt  in  this  case 
having  been  duly  confirmed  by  the  judge  of  said  court,  it  is  hereby 
ordered  and  decreed  that  the  distribution  of  the  deposit  shall  be 
made  by  the  clerk  of  the  court  as  follows,  to  wit:  First,  to  pay  the 
several  claims  which  have  priority;  second,  to  pay  the  costs  of 
proceedings;  third,  to  pay,  according  to  the  terms  of  the  composi- 
tion, the  several  claims  of  general  creditors  which  have  been  allowed, 
and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this  case, 
which  list  is  made  a  part  of  this  order. 

Witnefss  the  Honorable  John  Marshall,  judge  of  said  court,  and 
the  seal  thereof,  this  tenth  day  oi  June,  a.  d.  i2>99. 

(seal)  Calvin  Clark,  Clerk. 

1.  The  form  given  in  the  text  is  pre-  confirmation  of  a  composition,  the  con- 
scribed  by  U.  S.  Supreme  Ct.  Forms  in  sideration  shall  be  distributed  as  the 
Bankruptcy,  No.  62  judge    shall    direct    and    the    case  dis- 

2.  Applications  for  approval  of  a  missed.  Bankrupt  Act  of  189S,  c.  3,  § 
composition  shall  be  heard  and  decided  \2e. 

by  the  judge.     U.  S.  Supreme  Ct.  Gen-        4.  The  form  given  in  the  text  is  pre- 
eral  Orders  in  Bankruptcy,  No.  12,  §  3.     scribed  by  U.  S.  Supreme  Ct.  Forms  in 
8.  Order   of  Distribution.  —  Upon    the     Bankruptcy,  No.  63. 
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XIX.  DISCHARGE  OF  BANKRUPT. 
1.  Notice  of  Application  for  Dischargre.^ 

Form  No.  i  1 4  i  5  ,* 
,    In  the  District  Court  of  the  United  States  for  ih^  Northern  District 
'Of  New  York. 

In  the  matter  of       )  ^     -n     ■,         .        xt      r,^/^ 
John  Doe,  Bankrupt.  \  ^^  bankruptcy,  No.  200. 

To  the  Creditors  oi  John  Doe,  oi  Buffalo,  in  the  County  olErie,  and 
District  aforesaid,  a  Bankrupt: 

Notice  is  hereby  given  that  on  the  tenth  day  oi  April,  a..t>.  iS99, 
John  Doe,  a  bankrupt,  made  appUcation  to  the  District  Court  of  the 
United  States  for  the  northern  district  oi  New  York,  for  a  discharge, 
and  that  thereupon  the  said  court  did  order  that  a  hearing  be  had 
upon  such  appUcation  before  said  court  at  the  United  States  court-room 
in  the  city  of  Utica,  Neiu  York,  on  the  tenth  day  oiMay,  a.  d.  i2>99,  at 
ten  o'clock  in  the/<:;r<?noon,  at  the  opening  of  court  or  as  soo«  there- 
after as  this  proceeding  is  called;  and  that  all  creditors  of  said  bank- 
rupt and  parties  in  interest,  then  and  there,  show  cause,  if  any,  why 
the  prayer  of  said  bankrupt  should  not  be  granted. 

Dated  Sit  Buffalo,  Netu  York,  tht  fifteenth  day  oi  April,  iS99. 

Nathan  Hale,  Referee  in  Bankruptcy. 

Oliver  Ellsworth,  Attorney  for  Bankrupt. 

Form  No.  i  i  4  i  6  .' 

United  States  District  Court  for  the  District  of  Vermont. 

John  Doe,  bankrupt.   Discharge. 

Notice  is  hereby  given  that  John  Doe,  bankrupt,  has  filed  his  peti- 
tion, dated  the  tenth  day  oi  June,  iS99,  praying  for  a  discharge  from 
^11  his  debts  in  bankruptcy,  and  that  all  creditors  and  other  persons 
objecting  to  such  discharge  may  attend  before  the  undersigned 
referee  at  his  office.  No.  100  Lake  street,  in  the  city  of  Burlington,  in 
the  county  of  Chittenden,  in  the  state  of  Vermont  in  said  district,  on  the 
first  day  oi  July,  i899,  at  ten  o'clock  A.  m.,  and  then  and  there  present 
their  objections,  if  any,  to  such  discharge,  with  their  proofs  thereon. 

Dated  a.t  Burlington,  Vermont,  this  t^ventieth  day  oi  June,  iS99. 

Robert  Bruce,  Referee  in  Bankruptcy. 

1.  Notice  of  Application  for  Discharge. —  will  take  the  proofs  and  the  examina- 
Creditors  shall  have  at  least  ten  days'  tions  thereupon,  and  ascertain  and  re- 
notice  by  mail  to  their  respective  ad-  port  the  facts  with  the  papers  and 
dresses  of  ail  hearings  upon  applications  proceedings  under  this  order.  After  his 
for  discharge  of  bankrupts.  Bankrupt  report  is  filed,  the  final  hearing  of  the 
Act  of  1898,  c.  6,  §  5S<?  (2).  bankrupt's   application    for    discharge 

Notice   will  be  referred  to  referee   in  may  be  had   before  the  judge,  when, 

charge,    who   will  appoint  a  time    and  where  and  on  such  notice  to  be  given 

place  for  the  presentment  of  objections  by  either  party  to  the  other  opposing 

thereto,  and  mail  to  each  creditor  notice  part'es  as  he  may  appoint  and  require, 

thereof,  with  a  copy  of  the  bankrupt's  U.   S.  "Dist.   Ct.   Rules  in  Bankruptcy 

application    for    discharge,    and    also  (Vt.),  No.  3. 

cause  ten    days'  prior  notice  to  be  at  2.  The  form  given  in   the  text   has 

once  published.     U.  S.  Dist.  Ct.  Rules  been  adopted  for  use  in  proceedings  in 

in  Bankruptcy  (Vt.),  No.  3.  Erie  county,  New  York. 

If  any  objections  are  filed,  the   referee  3.  The  form  given  in  the  text  is  pre- 
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2.  Petition  for  Discharge.^ 

Form  No.  i  1 4  i  7  .' 

In  the  matter  ^/      I  7     tj      u       <- 
John  Doe,  Bankrupt.  \  P    7- 

To  the  Honorable  y(?-^«  Marshall,  Judge  of  the  District  Court  of  the 
Uftited  States  for  the  District  oi Massachusetts: 

John  Doe,  oi  Boston,  in  the  county  of  Suffolk  and  state  of  Massa- 
chusetts, in  said  district,  respectfully  represents  that  on  the  first  day 
of  October  last  past  he  was  duly  adjudged  bankrupt,  under  the  acts  of 
congress  relating  to  bankruptcy;  that  he  has  duly  surrendered  all  his 
property  and  rights  of  property,  and  has  fully  complied  with  all  the 
requirements  of  said  acts  and  of  the  orders  of  the  court  touching 
his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a 
full  discharge  from  all  debts  provable  against  his  estate  under  said 
bankrupt  acts,  except  such  debts  as  are  excepted  by  law  from  such 
discharge. 

Dated  this  tenth  day  oi  June,  A.  D.  \Wd. 

John  Doe,  Bankrupt. 

Form  No.  i  i  4  i  8  .* 

In  the  District  Court  of  the  United  States  for  the  Northern  District 

of  New  York. 

In  the  matter  of       \  -.     ^      ,         ,         ^j     ^^^ 
T  1,     T\       r>     z.  ^.,   r  In  Bankruptcy,  No.  200. 
John  Doe,  Bankrupt.  \  f     j  ■> 

To  the  Hon.  Alfred  C.  Coxe,  Judge  of  the  District  Court  of  the  United 

States  for  the  Northern  District  oi  New  York: 

The  petition  of  John  Doe,  of  Buffalo,  in  the  county  of  Erie  and 
state  oi  New  York,  in  said  district,  respectfully  represents: 

That  on  t\\t  first  day  oi  Noveml?er,  iS98,  at  Utica,  in  said  district, 
your  petitioner  was  duly  adjudged  bankrupt  under  the  act  of 
congress  entitled  "An  Act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  approved  July  i,  1898;  that 
he  has  duly  surrendered  all  his  property  and  rights  of  property,  and 

scribed  by    U.    S.    Dist.   Ct.    Rules   in  visions  of   the  .act   and  orders  of   the 

Bankruptcy  (Vt.),  No.  3.  court,  the  proceedings  in  the  case  and 

1.  Discharge  of  Bankrupts.  — Any  per-  theactsof  the  bankrupt.   U.  S.  Supreme 

son  may,   after  the  expiration    of  one  Ct.    General      Orders   in  Bankruptcy, 

month    and    within    the    next   twelve  No.  31. 

months  subsequent  to  being  adjudged  Verification  of  Petition.  —  Petitions  for 

a  bankrupt,  file  an  application  for  dis-  discharge     must     be    verified    in     the 

charge  in   the  court  of  bankruptcy  in  northern  district  of  Texas.     U.  S.  Dist. 

which  the  proceedings  are  pending.     If  Ct.  Rules  in   Bankruptcy  (N.  D.  Tex.), 

it  shall  be  made  to  appear  to  the  judge  No.  14. 

that    the    bankrupt    was    unavoidably  2.  The  form  given  in  the  text  is  pre- 

prevented   from  filing   it   within  such  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

time,  it   may  be  filed   within,  but   not  Bankruptcy,  No.  57. 

after,  the   expiration   of   the   next  six  3.  The   form   given    in  the  text  was 

months.     Bankrupt  Act  of  1898,  c.  3,  prepared  by  the  referee  in  Erie  county, 

§  14a.  New  York,  and  is  suggested  for  use  in 

Allegations  of  Petition.  —  The  petition  the  northern  district  of  New  York  in 

of  a  bankrupt  for  discharge  shall  state  order  to  conform  to  rules   Nos.  10  and 

concisely,  in  accordance  with  the   pro-  11  of  that  district. 
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has  fully  complied  with  all  the  requirements  of  said  act  and  of  the 
general  orders  and  the  rules  in  bankruptcy  touching  the  same. 

That  the  proceedings  in  your  petitioner's  bankruptcy  and  the  acts 
of  your  petitioner  as  a  bankrupt  to  this  date  are  the  following:  {Here 
set  out  a  statement  of  the  proceedings  had). 

That  your  petitioner  has  not  committed  any  offense  punishable  by 
imprisonment  as  by  said  act  provided,  or  has  not,  with  fraudulent 
intent  to  conceal  his  true  financial  condition  and  in  contemplation  of 
bankruptcy,  destroyed,  concealed  or  failed  to  keep  books  of  account 
or  records  from  which  his  true  condition  might  be  ascertained. 

Wherefore  your  petitioner  prays  that  he  may  be  decreed  by  the 
court  to  have  a  full  discharge  from  all  debts  provable  against  his 
estate  under  said  act,  except  such  debts  as  are  excepted  by  law  from 
such  discharge;  and  for  such  further  relief  or  order  as  may  be  just 
and  proper. 

Dated  at  Buffalo,  this  tenth  day  oi  June,  i899. 

John  Doe,  Bankrupt. 
State  of  New  York,  ) 
County  of  JSrie,         >  ss. 
City  of  Buffalo.  ) 

John  Doe,  the  petitioner  above  named,  being  duly  sworn,  does 
make  solemn  oath  that  the  statements  contained  in  the  foregoing 
petition  are  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  June,  i899. 

(seal)  Norton  Porter,  Notary  Public.  ^ 

3.  Order  for  Notice  on  Petition.^ 

Form  No.  1 1 4  1 9  .^ 

{Attach  to  Form  No.  1U17.) 

T>\str'\ct  oi Massachusetts,  ss: 

On  this  tenth  day  ol  June,  a.  d.  18PP,  on  reading  the  foregoing 
petition,  it  is 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the 
tenth  day  oi  July,  a.  d.  i899,  before  said  court,  at  the  United  States 
court-room  in  Boston,  in  said  district,  at  ten  o'clock  in  the  forenoon; 
and  that  notice  thereof  be  published  in  The  Boston  Herald,  a  news- 
paper printed  in  said  district,  and  that  all  known  creditors  and  other 

1.  See  supra,  note  i,  p.  146.  the  time  and  place  of  the  hearing,  and 

2.  Hearing  on  Petition.  —  The  judge  direct  that  the  referee  give  notice,  as 
shall  hear  the  application  for  discharge,  provided  in  section  58  of  the  act,  to  all 
and  such  proofs  and  pleas  as  may  be  known  creditors  and  other  persons  in 
made  in  opposition  thereto  by  parties  interest.  The  notice  must  be  mailed 
in  interest,  at  such  time  as  will  give  and  published  once  at  least  ten  days 
parties  in  interest  a  reasonable  oppor-  prior  to  said  hearing.  U.  S.  Dist.  Ct. 
tunity  to  be  fully  heard.  Bankrupt  Act  Rules  in  Bankruptcy  (N.  D.  N.  Y.), 
of  1898,  c.  3,  §  14^.  No.  II. 

Order  to  Show  Cause  on  Application  for        3.  The  form  given  in  the  text  is  pre- 
Discharge,  —  The  order  to  show  cause     scribed  by  U.   S.  Supreme  Ct.   Forms 
why  discharge  should  not  be  granted,     in  Bankruptcy,  No.  57, 
or  a  composition  confirmed,  must  state 
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persons  in  interest  may  appear  at  the  said  time  and  place  and  show 
cause,  if  any  they  have,  why  the  prayer  of  the  said  petitioner  should 
not  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by 
mail  to  all  known  creditors  copies  of  said  petition  and  this  order, 
addressed  to  them  at  their  places  of  residence  as  stated. 

Witness  the  Yionox?Co\t  John  Marshall^  judge  of  the  said  court, 
and  the  seal  thereof,  at  Boston^  in  said  district,  on  the  tenth  day  of 
June^  A.  D.  \Z99. 

(seal)  Calvin  Clark,  Clerk, 

Form  No.  1 1420.' 

At  a  District  Court  of  the  United  States,  in  Bankruptcy,  for  the 
Northern  District  of  New  York,  held  at  Utica,  New  York,  on  the 
tenth  day  oi  June,  i899. 

Present,  Hon.  Alfred  C.  Coxe,  Judge. 

In  the  District  Court  of  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  of      \  -,     ^     -^         .        -.j     ^^^ 
John  Doe,  Bankrupt.  \  ^"  bankruptcy,  No.  200. 

On  reading  the  petition  oi  John  Doe,  a  bankrupt,  asking  for  a  dis- 
charge as  provided  in  the  act  of  congress  entitled  "An  Act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  July  i,  1898; 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  said  bankrupt,  it  is 

Ordered,  that  a  hearing  be  had  upon  the  same,  before  the  Hon. 
Alfred  C.  Coxe,  at  a  District  Court  of  the  United  States  for  the  northern 
district  of  New  York,  at  the  United  States  court-room,  in  the  city  of 
Utica,  New  York,  on  \h&  first  day  oi  July,  a.  d.  \W9,  at  ten  o'clock  in 
the  y<?r^noon,  and  that  all  known  creditors  and  other  persons  in  inter- 
est appear  at  said  time  and  place  and  show  cause,  if  any,  why  the 
prayer  of  said  petitioner  should  not  be  granted; 

And  it  is  further  ordered,  that  the  referee  in  charge  of  this  case, 
not  later  than  ten  days  before  the  last  mentioned  date,  give  notice 
of  said  hearing  to  all  known  creditors  and  other  persons  in  interest, 
as  is  provided  in  section  58  of  said  act  and  the  orders  and  rules  in 
bankruptcy,  and  that  said  referee  prior  to  said  hearing  report  to  the 
court  as  is  provided  in  district  rule  No.  10. 

Witness  the  Hon.  Alfred  C.  Coxe,  judge  of  said  court,  and  the  seal 
thereof,  at  Utica,  in  said  district,  this  tenth  day  oi  June,  i899 

(seal)  Calvin  Clark,  Clerk. 

4.  Affidavit  of  Publication  of  Order. 

Form  No.  11421." 

(^Attach  to  Form  No.  1U17.) 

I,  Robert  Bruce,  hereby  depose,  on  oath,  that  the  foregoing  order 
was  published  in  The  Boston  Herald  on  the  following  two  days,  viz: 

1.  The  form   given   in  the  text  was     order  to  conform  to  rules  Nos.  10  and 
prepared  by  the  referee  in  Erie  county,     11  of  that  district. 
New  York,  and  is  suggested  for  use  in         2.  See  supra,  note  2,  p.  233. 
the  northern  district  of  New  York  in         The  form   given  in   the   text  is  pre- 
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On  the  twelfth  day  of  June  and  on  the  fifth  day  of  July^  in  the 
year  \Z99. 

Robert  Bruce. 

District  of  Massachusetts.  July  5,  i  W9. 

Personally  appeared  Robert  Bruce,  and   made  oath  that  the  fore- 
going statement  by  him  subscribed  is  true. 

Before  me, 

(seal.)  Norton  Porter,  Notary  Public. 


5.  Certificate  of  Mailing*  Copies  of  Order. 


Form  No. 


1 1422.' 

(^Attach  to  Form  No.  lUll-) 

I  hereby  certify  that  I  have  on  this  twelfth  day  oi  June,  a.  d 
sent  by  mail  copies  of  the  above  order,  as  therein  directed. 

Calvin  Clark,  Clerk. 


i8P9, 


6.  Opposition  to  Diseharg-e.^ 


a.  Specifications  of  Grounds. 
Form  No.  1 1  4  2  3  .* 

Court   of  the    United  States 


for  the  District  of 


In   the   District 
Massachusetts. 

In  the  matter  of      1  t     -r     t       <■ 
John  Doe,  Bankrupt.  )  V    y- 

I,  William  West,  of  Boston,  in  the  county  of  Suffolk  and  state  of 
Massachusetts,  a  party  interested  in  the  estate  of  said  John  Doe, 
bankrupt,  do  hereby  oppose  the  granting  to  him  of  a  discharge  from 
his  debts,  and  for  the  grounds  of  such  opposition  do  file  the  following 
specification:  (Ilere  specify  the  grounds  of  opposition).^ 

William  West,  Creditor. 


scribed  by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  57. 

1.  See  supra,  note  2,  p.  233. 

The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  57. 

2,  Opposition  to  Discharge. — A  creditor 
opposing  the  application  of  a  bankrupt 
for  his  discharge  shall  enter  his  appear- 
ance in  opposition  thereto  on  the  date 
when  the  creditors  are  required  to  show 
cause,  and  shall  file  a  specification  in 
writing  of  the  ground  of  his  opposition 
within  ten  days  thereafter,  unless  the 
time  shall  be  enlarged  by  special  order 
of  the  judge.  U.  S.  Supreme  Ct. 
General  Orders  in  Bankruptcy,  No. 
32. 

8.  The  form  given  in  the  text  is  pre- 
scribed by  U.  S.  Supreme  Ct.  Forms  in 
Bankruptcy,  No.  58. 

4.  Facts  constituting  the  grotmd  of  op- 


position must  be  stated  in  the  specifica- 
tion. In  re  WoXman,  92  Fed.  Rep.  512; 
In  re  Thomas,  92  Fed.  Rep.  912;  In  re 
Hixon,  93  Fed.  Rep.  440.  And  the 
mere  allegation  of  belief  on  the  part  of 
the  creditor  is  not  sufficient.  In  re 
Thomas,  92  Fed.  Rep.  912. 

That  the  bankrupt  has  concealed  a 
part  of  his  assets  and  has  made  fraudu- 
lent transfers  is  too  vague  and  is  in- 
sufficient. In  re  Hixon,  93  Fed.  Rep. 
440. 

And  where  an  examination  of  the 
bankrupt  is  desired  under  the  Bank- 
ruptcy Act  of  1898,  c.  3,  §  la  (9),  to  en- 
able creditors  to  prepare  specifications 
in  opposition  to  the  bankrupt's  dis- 
charge, notice  of  such  examination 
should  be  embraced  in  a  notice  to 
creditors  to  attend  in  opposition  to  the 
discharge.  In  re  Price,  91  Fed.  Rep. 
635. 
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b.  Demurrer  to  Specifications. 
Form  No,  i  1424.' 

District  Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

In  the  matter  of  \ 

Jacob  Kaempfer^  Bankrupt.  \ 

The  bankrupt  above  named  does  hereby  demur  to  the  specifications 
interposed  herein  by  the  firm  of  James  B.  Ryer  Sons  &>'  Co.,  for  the 
reason  that  the  same  do  not  constitute  any  ground  upon  which  a 
discharge  of  the  said  bankrupt  can  be  refused. 

Wherefore  the  said  bankrupt  prays  that  the  said  specifications  be 
overruled  and  the  discharge  be  granted. 
Dated  New  York,  April  29th,  i899. 

Jacob  Kaempfer, 
By  Blu?nensteil &  Hirsch,  his  attorneys. 

e.  Notice  of  Hearing  on  Demurrer. 
Form  No.  i  1425.' 

District  Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

In  the  matter  of  \ 

Jacob  Kaempfer,  Bankrupt.  \ 

Please  take  notice  that  the  demurrer  to  the  specifications  herein, 
a  copy  of  which  is  herewith  served  upon  you,  will  be  brought  on  for 
hearing  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  on  the  5^  day  of  May,  iS99,  at  lO.SO  A.  m.  of 
that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  that 
application  will  then  and  there  be  made  that  the  said  specifications 
be  overruled,  and  that  the  discharge  of  the  said  bankrupt  be  granted. 

Dated  New  York,  April  29th,  iS99. 

Blumetisteil  6^  Hirsch,  Attorneys  for  J.  Kaempfer, 
309  Broadway,  New  York  City. 

To  Montague  Lessler,  Esq.,  SI  Nassau  Street. 

d.  Order  Sustaining  Demurrer. 

Form  No.  1 1426.' 

At  a  StatedT&xra.  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Nezv  York,  held  at  the  court-rooms  in  the  Post- 
Office  building  in  the  Borough  of  Manhattan,  city  of  New  York,  on 
the  11th  day  of  May,  i899. 

Present,  Hon.  Addison  Brown,  Judge. 
In  the  matter  of  ) 

Jacob  Kaempfer,  Bankrupt.  ) 

The  bankrupt  above  named,  having  duly  filed  a  petition  for  a  dis- 
charge from  his  debts,  pursuant  to  the  provisions  of  section  14  of  the 

1.  This  form  is  copied  from  the  records  in  In  re  Kaempfer,  southern  district 
of  New  York. 
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bankruptcy  act,  and  thereupon  specifications  having  been  filed  in  oppo- 
sition to  such  discharge  by  James  B.  Ryer,  a  creditor,  and  demurrer  to 
the  specifications  having  been  interposed  by  and  on  behalf  of  said 
bankrupt,  for  the  reason  that  the  said  specifications  do  not  set  forth 
or  furnish  any  ground  upon  which  a  discharge  of  the  said  bankrupt  can 
be  refused,  and  argument  upon  said  demurrer  having  been  duly  had. 

Now  upon  hearing  A.  Blumensteil,  Esq.,  of  counsel  for  the  bank- 
rupt, in  favor  of  said  demurrer  and  Montague  Lessler^  Esq.,  of  counsel 
for  the  creditor,  in  opposition,  and  upon  due  consideration,  it  is, 

Ordered,  that  said  demurrer  be  and  the  same  is  hereby  sustained 
and  the  said  specifications  are  hereby  overruled,  and  no  other  specifi- 
cations having  been  filed,  it  is  further. 

Ordered,  upon  like  motion,  that  a  discharge  be  granted  to  the  said 
Jacob  Kaempfer,  unless  an  appeal  be  duly  taken  from  this  order 
within  three  days  from  its  date. 

Addison  Brown. 

7.  Certificate  of  Referee  on  Application  for  Discharg-e.^ 

Form  No.  11427.'' 

In  the  District  Court  0/  the  United  States  for  the  Northern  District 
of  New  York. 

In  the  matter  ^/      )  V     d     1         4.        xt      ann 
John  Doe,  Bankrupt.  \  ^^  Bankruptcy,  No.  200. 

To  the  Hon.  Alfred  C.  Coxe,  Judge  of  the.  District  Court  0/  the  United 
States  for  the  Northern  District  of  New  York: 

In  accordance  with  the  order  of  your  honorable  court,  made  on  the 
tenth  day  oi  June,  i899,  whereby  I  was  directed  to  give  notice  to  the 
creditors  of  the  above  named  bankrupt  to  show  cause  why  he  should 
not  be  discharged,  and  to  report  whether  in  my  opinion  the  said 
bankrupt  was  entitled  to  a  discharge;  I  do  hereby  report,  that  I  gave 
the  usual  notice  to  creditors  as  in  said  order  directed,  and  as  is 
shown  by  the  proofs  of  mailing  and  publication  thereof  hereto 
annexed  and  made  a  part  of  this  report: 

And  I  do  further  report  that  the  said  John  Doe  was  duly  adjudged 
a  bankrupt  herein  on  \h^  first  day  of  November,  iS98: 

And  I  do  further  report,  that  the  said  bankrupt  has  in  all  things 
conformed  to  the  requirements  of  said  act;  that  so  far  as  the  papers 
on  file  with  me  and  the  proceedings  had  before  me  show,  he  has  com- 
mitted none  of  the  offenses  and  done  none  of  the  acts  prohibited  in 
subdivision  b  of  section  14  of  said  act,  and  that  in  my  opinion  the 
said  bankrupt  is  entitled  to  his  discharge:  ^ 

1.  The  judge  may  refer  the  applica-  mitted  himself  for  examination  before 

tion  for  discharge  to  the  referee  to  as-  the  referee,  and  also  a  certified  list  of 

certain  and  report  upon  the  facts.     U.  the    creditors   who   have  proved  their 

S.    Supreme    Ct.    General    Orders   in  claims  before  the  referee.     U.  S.  Dist. 

Bankruptcy,  No.  12,  subs.  3.  Ct.   Rules  in  Bankruptcy  (W.  D.  Pa.), 

In  the  western  district  of  Pennsylvania,  No.  16^. 

the  petition  for   discharge  shall  be  ac-  2.  The  form   given    in  the   text  has 

companied  by  a  certificate  of  the  ref-  been  adopted  for  use  in  proceedings  in 

eree     that     the     petitioner    has    been  Erie  county,  New  York, 

examined  by  his  creditors  or  has  sub-  3.  In  the  northern  district  of  New  York, 

237  Volume  10. 


11427.  INSOLVENCY;  BANKRUPTCY.  11429. 

And  I  do  further  report,  that  the  condition  of  the  administration 
of  the  estate  of  the  said  bankrupt  is  as  follows:  {Here  set  out  condi- 
tion of  the  administration  of  the  estate^. 

And  I  do  further  report,  that  my  disbursements  in  the  above  enti- 
tled proceeding  have  been  repaid  to  me  in  full. 

Dated  at  Buffalo,  New  York,  \.\{\'=>  first  day  oi  July,  iS99. 

William  II.  Hotchkiss,  Referee  in  Bankruptcy. 

8.  Order  of  Discharge.  ^ 

Form  No.  i  1 4  2  8  .'^ 

District  Court  of  the  United  States,  District  of  Massachusetts. 

Whereas,  John  Doe,  of  Boston,  in  said  district,  has  been  duly 
adjudged  a  bankrupt,  under  the  acts  of  congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to  all  the  requirements  of  law 
in  that  behalf,  it  is  therefore  ordered  by  this  court  that  said  John  Doe 
be  discharged  from  all  debts  and  claims  which  are  made  provable  by 
said  acts  against  his  estate,  and  which  existed  on  the  first  day  of 
October,  a.  d.  i89<?,  on  which  day  the  petition  for  adjudication  was 
filed  by  (or  against^  him,  excepting  such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  in  bankruptcy. 

Witness  the  Honorable  John  Marshall,  judge  of  said  District  Court, ^ 
and  the  seal  thereof,  this ^r^-/ day  oi  July,  a.  d.  id>99. 

(seal)  Calvin  Clark,  Clerk. 

XX.  PLEADING  DISCHARGE  AS  A  DEFENSE.* 

there  must  be  presented,  at  some  time  one  year  after  a  discharge  shall  have 

before  the  final  discharge  is  granted,  a  been  granted,  revoke  it  upon  a  trial,  if 

report  or  certificate  of  the  referee  that  it  shall  be  made  to  appear  that  it  was 

the    bankrupt    has    in    all    things  con-  obtained    through    the    fraud    of    the 

formed  to  the  requirements  of  the  act;  bankrupt  and   that    the    knowledge  of 

that    he    has   committed    none    of    the  the  fraud   has   come   to  the  petitioners 

offenses  and  done  none  of  the  acts  pro-  since  the  granting  of  the  discharge  and 

hibited  in  subdivision  b  of  section  14  of  that    the  actual  facts  did  not  warrant 

the  act,  and  that  he  is,  in  the  opinion  the  discharge.     Bankrupt  Act  of  1898, 

of  the  referee,  entitled  to  his  discharge,  c.  3,  §  I5fl. 

U.  S.  Dist.  Ct.   Rules   in    Bankruptcy        2.  The  form  given  in  the  text  is  pre- 

(N.  D.  N.  Y.),  No.  10.  scribed  by  U.  S.  Supreme  Ct.  Forms  in 

1.  Order  of  Discharge.  —  The  judge,  Bankruptcy,  No.  59. 
upon  hearing  the  application,  shall  dis-  3.  Applications  for  discharge  shall  be 
charge  the  applicant,  unless  he  has  (i)  heard  and  decided  by  the  judge.  U.  S. 
committed  an  offense  punishable  by  Supreme  Ct.  General  Orders  in  Bank- 
imprisonment,  as  provided  in  this  act,  ruptcy,  No.  12,  subs.  3. 
or  (2),  with  fraudulent  intent  to  conceal  4.  Discharge  in  bankruptcy  shall  release 
his  true  financial  condition  and  in  con-  bankrupt  from  all  his  provable  debts, 
templation  of  bankruptcy,  destroyed,  except  such  as  (i)  are  due  as  a  tax  levied 
concealed  or  failed  to  keep  books  of  by  the  United  States,  the  state,  county, 
account  or  records  from  which  his  true  district  or  municipality  in  which  he  re- 
condition might  be  ascertained.  Bank-  sides;  (2)  are  judgments  in  actions  for 
rupt  Act  of  i8g8,  c.  3,  §  14^.  frauds  or  obtaining   property  by  false 

Bevocation  of  Discharge.  —  The  judge  pretenses  or  false  representations,  or  for 

may,  upon  the  application  of  parties  in  wilful  and  malicious  injuries  to  the  per- 

Interest  who  have  not   been  guilty  of  son  or  property  of  another;  (3)  have  not 

undue  laches,  filed,  at  any  time  within  been  duly  scheduled  in  time  for  proof 
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1.  Plea  or  Answer.^ 


and  allowance,  with  the  name  of  the 
creditor,  if  known  to  the  bankrupt,  un- 
less such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bank- 
ruptcy; or  (4;  were  created  by  his  fraud, 
embezzlement,  misappropriation  or  de- 
falcation, while  acting  as  an  officer  or  in 
any  fiduciary  capacity.  Bankrupt  Act 
of  1898,  c.  3,  )S  I7«. 

1.  Beqoisites  of  Flea  or  Answer,  Gen- 
erally.—  For  the  formal  parts  of  a  plea 
in  a  particular  jurisdiction  see  the  title 
Pleas. 

For  the  formal  parts  of  an  answer  in 
a  particular  jurisdiction  see  the  title 
Answers  in  Code  Pleading,  vol.  i,  p. 

799- 

Jurisdiction  of  Person  —  Generally.  — 
Facts  showing  jurisdiction  of  the  person 
must  be  alleged.  Morse  v.  Presby,  25 
N.  H.  299;  Wiggins  v.  Shapleigh,  20 
N.  H.  444;  Ruckman  v.  Cowell,  i  N.  Y. 
505;  Stephens  v.  Ely,  6  Hill  (N.  Y.)6o7; 
Sackett  v.  Andross,  5  Hill  (N.  Y.)  327; 
Stow  V.  Parks,  i  Chand.  (Wis.)  60. 

But  in  some  states  this  has  been  held 
to  be  unnecessary.  Hays  v.  Ford,  55 
Ind.  52;  Laidley  v.  Cummings,  83  Ky. 
606;  Reidhar  v.  Pfeifler,  (Ky.  1887) 
3  S.  W.  Rep.  3;  Cromwell  v.  Burr,  59 
How.  Pr.  (N.  Y.  C.  PI.)  93;  Rowan  v. 
Holcomb,  16  Ohio  463. 

That  bankrupt  resided  within  the  dis- 
trictol  which  the  court  had  jurisdiction 
must  be  shown.  Wiggins  v.  Shapleigh, 
20  N.  H.  444;  Cutter  v.  Folsom,  17  N. 
H.  139;  Price  v.  Bray,  21  N.  J.  L.  13; 
McCormick  v.  Pickering,  4  N.  Y.  276. 

Filing  of  the  petition  must  be  alleged. 
Wiggins  V.  Shapleigh,  20  N.  H.  444; 
Cutter  V.  Folsom,  17  N.  H.  139;  Price 
V.  Bray,  21  N.  J.  L.  13;  McCormick  v. 
Pickering,  4  N.  Y.  276. 

Jurisdiction  of  Subject-matter  —  Gen- 
erally.—  Facts  showing  jurisdiction  of 
the  subject-matter  must  be  alleged. 
Morse  v.  Presby,  25  N.  H.  229;  Wig- 
gins V.  Shapleigh,  20  N.  H.  444;  Ruck- 
man  zr.  Cowell,  I  N.  Y.  505;  Stephens  I/. 
Ely,  6  Hill  (N.  Y.)  607;  Sackett  v.  An- 
dross, 5  Hill  (N.  Y.)  327;  Stow  V. 
Parks,  I  Chand.  (Wis.)  60.  But  in 
some  states  these  allegations  have  been 
held  unnecessary.  Hays  v.  Ford,  55 
Ind.  52;  Laidley  v.  Cummings,  83  Ky. 
606:  Reidhar  v.  Pfeiffer.  (Ky.  1887)  3 
S.  W.  Rep.  3;  Cromwell  v.  Burr,  59 
How.  Pr.  (N.  Y.  C.  PI.)  93;  Rowan  v. 
Holcomb.  16  Ohio  463. 

That  defendant  owed  debts  which   he 


was  unable  to  pay  at  the  time  of  filing 
his  petition  must  be  stated.  Gillon  v. 
Bruen,  (C.  PI.)  5  N.  Y.  Leg.  Obs.  227: 
Varnum  v.  Wheeler,  i  Den.  (N.  Y.)33i; 
Coates  V.  Simmons,  4  Barb.  (N.  Y.) 
403;  Seaman  v.  Stoughton,  3  BarS.  Ch. 
(N.  Y.)  344;  Stephens  v.  Ely,  6  Hill  (N. 
Y.)  607. 

That  debt  was  not  a  debt  excepted  from 
discharge  under  the  bankruptcy  law 
must  be  alleged.  Bivens  v.  Newcomb, 
2  Ind.  98;  Frost  v.  Tibbetts,  30  Me. 
188;  Hayes  v.  Flowers,  25  Miss.  169; 
Maples  V.  Burnside,  i  Den.  (N.  Y.)332; 
Sackett  v.  Andross,  5  Hill  (N.  Y.)  327: 
McCormick  v.  Pickering,  4  N.  Y.  276. 
In  some  jurisdictions,  however,  this 
allegation  is  unnecessary.  McNeil  v. 
Knott,  II  Ga.  142;  Donald  v.  Kell,  III 
Ind.  i;  Wiggins  v.  Shapleigh,  20  N.  H. 
444;  Weld  V.  Locke,  18  N.  H.  141; 
Cutter  t/.  Folsom,  17  N.  H.  139;  McCabe 
V.  Cooney,  2  Sandf.  Ch.  (N.  Y.)  314; 
Stow  V.  Parks,  i  Chand.  (Wis.)  60. 

But  that  debt  was  contained  in  the 
schedule  filed  by  the  bankrupt  need  not 
be  alleged.  McCormick  v.  Pickering, 
4  N.  Y.  276. 

That  discharge  was  granted  must  be 
alleged.  Laidley  v.  Cummings,  83 
Ky.  606;  Hayes  v.  Flowers,  25  Miss. 
169;  Atkinson  v.  Fortinberry,  7  Smed. 
&  M.  (Miss.)  302;  Newark  v.  Stout,  52 
N.  J.  L.  35;  Ingalls  v.  Savage,  4  Pa. 
St.  224.  And  the  court  granting  the 
discharge  must  be  named.  Morrison 
V.   Woolson,  29  N.  H.  510. 

Certificate  of  Discharge.  —  That  bank- 
rupt has  received  certificate  of  dis- 
charge must  be  alleged.  Hayes  v. 
Flowers,  25  Miss.  169;  Atkinson  v. 
Fortinberry,  7  Smed.  &  M.  (Miss.)  302; 
Newark  v.  Stout,  52  N.  J.  L.  35;  Ingalls 
V.  Savage.  4  Pa.  St.  224. 

Certificate  of  discharge  must  be  filed 
with  the  plea.  Stoll  v.  Wilson,  38  N. 
J.  L.  198.  But  it  need  not  be  set  forth 
in  the  answer,  it  being  sufficient  to  re- 
fer to  the  same  and  make  it  a  part  of 
the  answer.  Laidley  v.  Cummings, 
83  Ky.  606. 

Bankruptcy  proceedings  need  not  be  set 
out  in  the  answer.  Wiggins  v.  Shap- 
leigh, 20  N.  H.  444;  Johnson  v.  Ball,  15 
N.  H.  407;  McCormick  v.  Pickering, 
4  N.  Y.  276;  Preston  v.  Simons,  i 
Rich.  L.  (S.  Car.)  262;  Downer  v. 
Chamberlin,  21  Vt.  414;  Lathrop  v. 
Stuart,  5  McLean  (U.  S.)  167;  White 
V.  How,  3  McLean  (U.  S.)  291. 
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Form  No.  11429.^ 

(Conn.  Pr.  Act,  p.  208,  No.  379.) 

John  Doe     )  Superior  Court, 

against       >•  New  Haven  County, 

JRic  hard  Roe.  )  September  term,  \W9. 

Answer. 

1.  On  September  1,  i898,  the  defendant  filed,  in  the  District  Court 
of  the  United  States  for  the  District  of  Connecticut^  a  petition  to  be 
adjudicated  a  bankrupt  under  the  laws  of  the  United  States. 

2.  On  March  1,  i899,  said  Court  duly  granted  to  the  defendant  a 
discharge  in  bankruptcy,  of  which  Exhibit  A,  hereto  annexed,  is  a 
copy. 

3.  The  supposed  indebtedness  alleged  in  the  complaint,  if  any  such 
ever  did  accrue,  accrued  before  (or  the  supposed  contract  alleged  i?t  the 
complaint,  if  any  such  was  made,  was  made  before^  the  filing  of  said 
petition. 

Richard  Roe,  by  Oliver  Ellsworth,  his  attorney. 

/  Form  No.  1 1  4  3  o .' 

Supreme  Court, 
Strafford,  ss. 

John  Doe 

against 
Richard  Roe. 

And  the  defendant  Richard  Roe  comes  and  defends,  etc.,  when 
etc.,  and  for  plea  says  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  defendant 
says  that  he,  the  said  Richard  Roe,  on  the  first  day  of  October,  a.  d. 
jS98,  he  at  that  time  residing  in  the  district  of  Ne7f  Hampshire,  by 
petition  setting  forth  to  the  best  of  his  knowledge  and  belief  a  list 
of  his  creditors,  their  respective  places  of  residence,  the  amount  due 
to  each,  together  with  an  actual  inventory  of  his  property,  rights  and 
chattels  of  every  name,  kind  and  description  and  the  location  and 
situation  of  each  and  every  parcel  and  portion  thereof,  verified  by 
his  oath,  applied  to  the  District  Court  of  the  United  States  for  the  said 
district  of  Ne7ii  Hampshire,  by  filing  said  petition  in  the  office  of  the 
clerk  of  said  District  Court  for  the  benefit  of  an  act  of  congress  enti- 
tled "An  Act  to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States,"  approved  July  i,  1898,  and  in  said  petition 
he,  the  said  Richard  Roe,  declared  himself  unable  to  meet  his  debts 
and  engagements. 

And  the  said  defendant  further  in  fact  says  that  on  the  twenty- 
fourth  day  of  November,  xW8,  at  Exeter,  in   said  district,   upon  the 

1.  See  supra,  note  i,  p.  239.  jurisdiction,  but  that  it  was  unnecessary 

2.  This  form  is  substantially  the  plea  to  allege  that  the  debts  which  the  bank- 
in  Wiggins  V.  Shapleigh,  20  N.  H.  444.  rupt  owed  were  other  than  such  kinds 
In  that  case  a  demurrer  was  filed  to  the  of  debts  as  are  dischargeable  in  bank- 
plea  upon  which  judgment  was  ren-  ruptcy  or  to  set  forth  the  proceedings 
dered  for  the  defendant,  the  court  hold-  in  the  bankruptcy  court. 

ing   that   the   plea   should   state  facts         And  see  supra,  note  i,  p.  239. 
necessary  to  give  the  bankruptcy  court 

240  Volume  10. 


11430.  INSOLVENCY;  BANKRUPTCY.  11431. 

hearing  upon  said  petition  by  said  District  Court,  defendant  was 
declared  a  bankrupt  by  a  decree  of  said  court. 

And  said  defendant  further  in  fact  says  that  on  the  tenth  day  of 
June^  A.  D.  i8PP,  he  filed  his  petition  in  the  office  of  the  clerk 
of  the  said  District  Court,  which  had  declared  him  a  bankrupt 
as  aforesaid,  for  a  full  discharge  from  all  his  debts  provable  in  said 
bankruptcy,  to  be  decreed  and  allowed,  and  a  certificate  thereof 
granted  him  by  said  District  Court. 

And  said  defendant  further  in  fact  says  that  he  bona  fide  surren- 
dered all  his  property  and  all  rights  of  property  as  required  by  said 
act  of  congress,  with  the  exceptions  mentioned  in  said  act  of  con- 
gress, for  the  benefit  of  his  creditors,  and  fully  complied  with  and 
obeyed  all  the  orders  and  directions  which  from  time  to  time  have 
been  passed  by  the  said  District  Court,  and  otherwise  conformed  to 
all  the  other  requisitions  of  said  act  of  congress. 

And  said  defendant  further  in  fact  says  that  said  District  Court  at 
Portsmouth^  in  said  district,  on  the  twentieth  day  of  September,  a.  d. 
i8P9,  decreed  and  allowed  defendant  a  full  discharge  from  all  his 
debts  provable  under  said  act  of  congress  in  said  matter  of  bank- 
ruptcy, and  on  the  third  day  of  October,  a.  d.  i895,  granted  him  a 
•certificate  of  discharge. 

And  said  defendant  further  in  fact  says  that  said  claims  of  the 
said  John  Doe,  at  the  time  of  filing  said  petition  on  szxdi  first  day  of 
October,  A.  D.  \Z98,  to  be  declared  a  bankrupt,  were  at  that  time  sub- 
sisting claims,  and  then  were  and  ever  since  have  been  provable 
under  said  act  of  congress  in  said  matter  of  bankruptcy,  and  this 
defendant  is  ready  to  verify. 

Wherefore  {concluding  as  in  Form  No.  6013^. 

Form  No.  11431.* 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff,        ) 

against  >•  Answer. 

Richard  Roe,  defendant.  ) 

The  defendant,  Richard  Roe,  for  answer  to  the  complaint  of  the 
plaintiff  in  the  above  entitled  action,  says: 

That  on  the  first  day  of  October,  i898,  he  was  a  resident  of  the  town 
of  Huntington,  in  the  county  of  Suffolk,  in  the  state  of  New  York. 

That  on  said  yfr^-/"  day  of  October,  defendant  was  insolvent  and  owed 
debts  which  he  was  unable  to  pay  in  full. 

That  on  said  first  day  of  October,  defendant  filed  in  the  District 
Court  of  the  United  States  for  the  eastern  district  of  New  York,  a  peti- 
tion, wherein  he  set  forth  that  for  the  greater  portion  of  six  months 
next  immediately  preceding  the  filing  of  his  said  petition,  he  had  been 
a  resident  of  the  town  of  Huntington,  within  said  judicial  district,  and 
that  he  owed  debts  which  he  was  unable  to  pay  in  full;  and  wherein 
was  set  forth  a  list  of  his  creditors  and  the  places  of  their  respective 
residence,  and  that  said  debts  were  not  created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation,  while  acting  as  an  officer  or  in 

1.  See  supra,  note  i,  p.  239. 
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any  fiduciary  capacity;  and  wherein  was  also  set  forth  an  accurate 
inventory  of  all  his  property,  both  real  and  personal,  including  his 
rights,  credits  and  effects  of  every  kind  and  nature,  which  petition 
was  duly  verified  by  his  oath,  and  wherein  he  prayed  that  he  might  be 
adjudged  by  said  court  to  be  a  bankrupt  within  the  purview  of  the 
act  of  congress  entitled  "  An  Act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,"  approved  July  i,  1898. 

That  on  the  tenth  day  of  October,  iS98,  such  proceedings  were 
had  upon  said  petition  that  defendant  was  by  said  court  duly 
adjudged  a  bankrupt. 

That  on  the  tenth  day  of  March,  iS99,  defendant  filed  in  said  court 
a  petition  praying  that  he  might  be  discharged  from  all  his  debts,  and 
that  a  certificate  of  such  discharge  might  be  issued  to  him. 

That  on  the  seventeenth  day  of  March,  i899,  notice  was  duly  issued 
to  all  the  creditors  of  defendant  and  all  parties  interested  in  said  pro- 
ceedings in  bankruptcy,  to  appear  in  said  court  on  the  tenth  day  of 
Api'il,  iS99,  and  show  cause  why  such  discharge  should  not  be  granted. 

That  on  said  tenth  day  of  April,  defendant  having  complied  with  all 
the  requirements  of  the  act  of  congress  relating  to  bankruptcy,  and 
all  orders  of  the  court,  was  declared  by  said  court  entitled  to  be  dis- 
charged from  his  debts  as  prayed  for,  and  an  order  of  said  court 
issued  on  said  tenth  day  oi  April  that  defendant  be  discharged  from  all 
debts  and  claims  provable  under  said  act  of  congress  against  his  estate^ 
and  which  existed  on  \}!\^  first  day  of  October,  a.  d.  \898,  except  such 
debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy,  and  a  certificate  of  said  discharge  was  duly  issued  to 
defendant,  the  same  being  hereto  attached  and  made  a  part  hereof, 
marked  Exhibit  A. 

That  the  cause  of  action  which  is  the  basis  of  the  plaintiff's  com- 
plaint was  due  and  owing  to  plaintiff  at  the  date  of  the  filing  of  said 
petition  to  be  declared  a  bankrupt,  and  upon  the  date  of  the  said 
adjudication  in  bankruptcy,  and  was  included  in  the  schedule  of 
debts  owing  by  said  bankrupt  filed  with  the  aforesaid  petition. 
That  said  debt  was  a  debt  provable  against  the  estate  of  this  defend- 
ant in  bankruptcy  and  was  not  a  debt  created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation  while  acting  as  an  officer  or  in 
any  fiduciary  capacity. ^ 

Oliver  Ellsworth,  Attorney  for  Defendant, 

No.  52  William  Street,  Huntington^  N.  Y. 

(  Verification?!^ 

Form  No.  1 1 4  3  2 .' 

•^  (^  In  Washington  County  Court. 

RiXrTRoe.  \^^^'h  Term,  a.  d.  ipOO. 

And  now  the  said  Richard  Roe,  the  defendant,  comes  and  defends 

1.  That  debt  had  not  been  created  in  N.  Y.  276;  Coates  v.  Simmons,  4  Barb, 

consequence  of  a  defalcation  as  a  public  (N.  Y.)  403;    Seaman   v.  Stoughton,   3 

officer  or  as   executor,    administrator,  Barb.  Ch.  (N.  Y.)  344. 

guardian  or  trustee,  or  while  acting  in  2.  Consult  the  title  Verifications. 

any  other  fiduciary  capacity,  must  be  3.  This   is  substantially  the   plea  in 

averred.     McCormick  v.   Pickering,  4  Downer    v.  Chamberlin,    21    Vt.    414. 

242  Volume  10. 


1 1 432.  IN  SOL  VENCY;  BANKR  UP  TCY.  11 433. 

etc.,  when,  etc.,  and  for  plea  says,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says  that  at  the  time  of  rendering  the  said  supposed  judgment  in  the 
plaintiff's  declaration  mentioned,  to  wit,  on  the  tenth  day  of  October^ 
i898,  if  any  such  were  ever  rendered,  he,  the  defendant,  then  was  and 
ever  since  has  been  a  citizen  of  and  resided  within  the  state  of  Ve/' 
mont,  one  of  the  United  States  of  America,  and  that  the  said  sup- 
posed debt  in  the  declaration  mentioned  was  not  created  in  conse- 
quence of  any  fraud  or  false  pretense,  wilful  or  malicious  injury  to 
the  person  or  property,  fraud,  embezzlement,  misappropriation  or 
defalcation  as  a  public  officer  or  as  an  executor, administrator,  guard- 
ian or  trustee,  or  while  acting  in  any  other  fiduciary  capacity;  and 
that  after  the  rendering  of  the  supposed  judgment  in  the  declaration 
mentioned,  on  the  time  last  aforesaid,  he,  the  defendant,  became  a 
bankrupt  within  the  true  intent  and  meaning  of  the  act  of  congress 
entitled  -"An  Act  to  "establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  i,  1898,  and  that,  to 
wit,  on  the  t^uentieth  day  of  March,  iS99,  the  said  defendant  was  by 
the  District  Court  of  the  United  States  for  the  district  of  Vermont,  at  a 
session  thereof  held  at  Montpelier\n  said  district,  on  the  day  and  year 
last  aforesaid,  regularly  declared  and  decreed  a  bankrupt  according 
to  the  true  intent  and  meaning  of  the  act  of  congress  aforesaid. 
And  the  said  defendant  avers  that  the  said  supposed  judgment  in  the 
declaration  mentioned,  if  any  such  there  be, was  rendered  long  before 
the  defendant  so  became  a  bankrupt  as  aforesaid,  and  was  provable 
under  said  bankruptcy  against  him,  the  said  defendant,  and  that 
afterward,  to  wit,  on  the  twentieth  day  oi  October,  iS99,  at  Montpe/ier, 
in  said  district  of  Vermont,  he,  the  said  defendant,  was  by  order  and 
decree  of  said  District  Court,  duly  discharged  of  and  from  all  debts 
owing  by  him  and  provable  under  said  bankruptcy,  among  which 
debts  was  the  one  named  and  counted  upon  in  the  plaintiff's  said 
declaration;  all  which  by  the  files  and  records  of  said  District  Court, 
true  and  attested  copies  of  which  are  here  ready  in  court  to  be  shown, 
will  more  fully  appear,  and  the  said  District  Court,  at  the  time  and 
place  last  aforesaid,  further  ordered  that  the  said  defendant  be 
allowed  his  certificate  of  discharge  as  aforesaid,  which  said  certificate 
was  duly  issued  to  the  said  defendant,  and  he  brings  the  same  into 
court  here,  duly  executed  and  certified;  by  all  of  which  the  said  sup- 
posed judgment  in  the  said  declaration  mentioned,  if  any  such 
there  be,  became  and  was  and  now  is  wholly  discharged,  vacated 
and  annulled,  to  wit,  on  the  said  twentieth  day  of  October,  i899.  And 
this  the  said  defendant  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  and  for  his  costs. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

2.  Replication  or  Reply.^ 

The  plea   in   that  case   was  held  suf-    and  certificate.     It  was  held  that  as  the 
ficient.     The  court  holding  that  the  plea     plea  set  up  new  matter  it  properly  con- 
need  not  set  forth  the  proceedings  had     eluded  with  a  verification. 
to  entitle  the  defendant  to  his  discharge        1.  Necessity  of  Replication  or  Beply.  — ^ 
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a.  Debt  Created  by  False  Representations  of  Defendant.' 
Form  No,  1 1  433  .- 

Supreme  Court. 
Strafford,  ss. 

John  Doe 

against 
Richard  Roe. 

And  the  said  John  Doe,  as  to  the  said  plea  of  the  said  Richard  Roe, 
by  him  above  pleaded,  saith  that  he,  the  said  John  Doe,  by  reason  of 
anything  by  the  ^zXdi  Richard  Roe  \n  t\i'eA.  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  him  the  said  Richard  Roe,  because  he  saith  that  the  debt  upon 
which  the  judgment  in  the  aforesaid  declaration  mentioned  was 
recovered  was  created  by  the  fraud  of  the  defendant,  in  that  he, 
the  defendant,  induced  the  plaintiff  to  take  certain  drafts,  by  his 
false  representations  that  he  was  the  agent  of  a  certain  company  or 
corporation,  to  wit,  the  Lyndeborough  Glass  Company,  and  that  said 
drafts  were  accepted  by  said  glass  company,  whereas  in  truth  and 
in  fact  the  defendant  was  not  the  agent  of  said  company  and  the 
drafts  were  not  accepted  by  said  company,  as  the  defendant  well 
knew,2  and  this  he,  the  sdad  John  Doe,  is  ready  to  verify;  wherefore 
he  prays  judgment  and  his  debt  aforesaid,  together  with  his  damages 
by  him  sustained,  on  occasion  of  the  detention  thereof  to  be  ad- 
judged to  him,  etc. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Matters  going  to  avoid  the  discharge  another.     Bankrupt  Act  of  1898,  c.  3,  § 

should  be  set  up  by  replication.     Kel-  17a  (2). 

logg  z'.  Kimball,  135  Mass.  125;  Brown  Precedent.  —  In    Broadnax    v.   Brad- 

V.    Broach,     52    Miss.   536;  Gibson    v.  ford,  50  Ala.   270,    a  reply  alleging  in 

Green,  45  Miss.  209.     And  to  anticipate  substance    that    said   J.    T.    Broadnax 

such  a  defense  in  the  declaration  is  bad  represented    to  the    plaintiffs    directly, 

pleading.     Brown  v.  Broach,   52  Miss,  and  to  other  persons  to  whom  he  re- 

536.  ferred  them,    that  he  and    his   partner 

But  in  New  York,    under  Code  Civ.  were  doing  a  flourishing  business  and 

Proc,  §  516,  it  is  held  that  no  reply  is  were  worth  nineteen   thousand  dollars 

necessary   to   an  answer  setting  up  a  in  goods  and  ten  thousand  dollars   in 

discharge    in    bankruptcy,    to    entitle  accounts  due  to  them  and  about  thirteen 

plaintiff  to  show  that  the  indebtedness  thousand  dollars   in   real  estate,  while 

upon  which    the   action   is  based   was  their  liabilities  did  not  exceed  twenty- 

fraudulently  contracted,  unless  a  reply  five  hundred  dollars;  that  these  repre- 

is   ordered    by    the    court.       Argall    v.  sentations  were  wholly  false  and   were 

Jacobs,  21  Hun  (N.  Y.)  114  (affirmed  in  fraudulently  made  by  said  J.  T.  Broad- 

Argall  V.  Jacobs,  87  N.  Y.  no).  nax,  and  that  the  plaintiffs  sold  their 

For  the  formal  parts  of  a  replication  in  goods  to  the  defendant  on  credit  on  the 

a    particular  jurisdiction  see   the   title  strength  of  these  representations,  was 

Replications.  held  on  demurrer  to  be  sufficient. 

For  the  formal  parts  of  a  reply  in  a  2.  The  form  given  in  the  text  is  sub- 
particular  jurisdiction  see  the  title  stantially  the  replication  in  Cole  v. 
Replies.  Putnam,  61  N.  H.  422,  in  which  case  a 

1.  A  discharge  in   bankruptcy  shall  demurrer  to  the  replication  was  over- 

not  release  a  debtor  from  a  judgment  ruled. 

in  actions  for  fraud  or  obtaining  prop-  See  also  supra,  note  T,  p.  243. 

erty  by  false   pretenses,  or  false  repre-  3.  Facts  constituting  the  fraud  must  be 

sentation,  or  for  wilful  and  malicious  set   out    in  the  replication.      Hamilton 

injuries  to  the  person  and  property  of  v.    Reynolds,  88    Ind.   191;    Dresser  v. 
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b.  Debt  Created  by  Fraud  of  Defendant  While  Acting  in  a  Fiduciary 

Capacity.' 

Form  No.  1 1434. 

{Title  of  court  and  cause  as  in  Form  No.  60 IT!) 

And  the  said  John  Doe.,  as  to  the  said  plea  of  the  said  Richard  Roe., 
by  him  above  pleaded,  saith  that  he,  the  said  John  Doe.,  by  reason  of 
anything  by  the  said  Richard  Roe  in  that  plea  alleged,  ought  not  to  be 
barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  the  said  Richard  Roe.,  because  he  saith  that  the  debt  upon 
which  the  cause  of  action  in  said  declaration  is  based  was  created  by 
the  fraud,  embezzlement,  misappropriation  and  defalcation  of  the  said 
defendant  while  acting  in  a  fiduciary  capacity,  to  wit,  that  the  said 
defendant  being  the  attorney  of  the  said  plaintiff,  did  embezzle 
and  fraudulently  convert  to  his  own  use,  without  the  consent  of  the 
said  plaintiff,  a  certain  promissory  note  for  the  sum  of  three  hundred 
dollars,  made  at  Montpelier,  Ver?nont,  dated  the  fifteenth  day  of  Aprily 
i896,  due  and  payable  to  the  order  of  plaintiff,  and  signed  by  one 
William  West,  which  said  promissory  note  came  into  the  possession 
of  the  said  defendant  by  nature  of  his  employment  as  an  attorney 
aforesaid,  and  this  the  said  John  Doe  is  ready  to  verify. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  6017). 

e.  Plaintiflf  Had  No  Notice  of  Proceedings  in  Bankruptcy.* 

Form  No.  11435.^ 

State  of  Ifidiana,  \  In  the  Posey  Circuit  Court, 

Posey  County.       f      *    September  Term,  i2>99. 

John  Doe,  plaintiff,       ) 

against  >•  Reply. 

Richard  Roe,  defendant.  ) 

For  a  reply  herein  to  the  defendant's  answer,  the  plaintiff  says  that 

Brooks,  3  Barb.  (N.  Y.)  429;  Tompkins  above,  it  was  held  that  a  discharge  in 

V.  Bennett,  3  Tex.  36;  Lathrop  v.  Stew-  bankruptcy  was  an  absolute  bar  to  the 

art,  6  McLean  (U.  S.)  630.  recovery  of  a  debt  existing  at  the  time 

1.  A  discharge  in  bankruptcy  shall  of  the  filing  of  the  petition,  whether 
not  release  a  bankrupt  from  a  debt  such  debt  was  noted  in  the  schedule  or 
created  by  his  fraud,  embezzlement,  not,  and  whether  creditors  had  any 
misappropriation  or  defalcation  while  notice  or  actual  knowledge  of  the  pro- 
acting  as  an  officer  or  in  any  fiduciary  ceedings  in  bankruptcy  or  not,  when 
capacity.  Bankrupt  Act  of  1898,  c.  3,  raised  in  a  collateral  proceeding,  and 
§  17a  (4).  that  the  remedy   must   be   sought   by 

See  supra,  note  i,  p.  243.  application  to  the  bankruptcy  court  in 

2.  A  discharge  in  bankruptcy  shall  cases  where  fraud  and  other  irregulari- 
not  release  a  bankrupt  from  debts  ties  existed  to  set  the  discharge  aside, 
which  have  not  been  duly  scheduled  in  Wiley  v.  Pavey,  61  Ind.  457;  Thurmond 
time  for  proof  and  allowance,  with  the  v.  Andrews,  10  Bush  (Ky.)  400;  Black 
name  of  the  creditor,  if  known  to_  the  v.  Blazo,  117  Mass.  17;  Stevens  v,  Me- 
bankrupt,  unless  such  creditor  'had  chanics' Sav.  Bank,  loi  Mass.  109;  Rayl 
notice  or  actual  knowledge  of  the  pro-  v.  Lapham,  27  Ohio  St.  452;  Thomas  v. 
ceedings  in  bankruptcy.  Bankrupt  Act  Jones,  39  Wis.  124;  Piatt  v.  Parker,  13 
of  i8q8,  c.  3,  §  i7rt  (3).  Nat.  Bankr.  Reg.  14;  Lamb  v.  Brown, 

Under  the  Baakmpt  Act  of  1867,  which     12  Nat.  Bankr.  Reg.  522. 
contained  no  provision  similar  to  the        3.  The  form  given  in  the  text  is  based 
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the  said  defendant,  in  said  bankruptcy  proceedings  mentioned  in  said 
answer  and  in  liis  schedules  filed  therein,  wholly  failed  and  wilfully 
and  fraudulently  refused  to  mention  or  set  forth,  among  the  list  of 
his  creditors  in  said  bankruptcy,  the  said  note  herein  sued  on,  or  the 
name  of  the  said  IVilliam  West,  the  payee  thereof,  or  the  name  of 
plaintiff,  the  holder  and  owner  thereof,  although  defendant  had 
knowledge  at  the  time  of  the  filing  of  the  aforesaid  schedules  of  the 
existence  of  said  note  and  that  the  plaintiff  was  the  holder  and  owner 
thereof. 

And  plaintiff  avers  that  he  had  no  notice  or  actual  knowledge  of 
said  proceedings  in  bankruptcy,  nor  was  he,  nor  was  the  payee  of 
said  note,  notified  of  said  proceedings. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

XXI.  ACTIONS  BY  TRUSTEES.i 


upon  the  second  paragraph  of  the  reply 
in  Wiley  v.  Pavey,  6i  Ind.  457,  which 
was  held  insufficient  for  the  reasons 
above  stated. 

See  supra,  note  2,  p.  245. 

1.  Jurisdiction  of  Stilts  by  Trustees.  — 
Suits  by  trustees  shall  only  be  brought 
or  prosecuted  in  the  courts  where  the 
bankrupts,  whose  estates  are  being 
administered  by  such  trustees,  might 
have  brought  or  prosecuted  them  if 
proceedings  in  bankruptcy  had  not 
been  instituted,  unless  by  consent  of 
the  proposed  defendants.  Bankrupt 
Act  of  1898,  c.  4,  §  22,b. 

In  Hicks  v.  Knost,  94  Fed.  Rep. 
625,  it  is  said:  "This  question  has  been 
considered  by  many  of  the  district 
courts,  but  they  do  not  agree  as  to  the 
true  construction  of  the  sections  quoted 
[Bankrupt  Act  of  1898,  §§  2  and  23]. 
It  has  been  held  that  section  2  is  in  no 
wise  limited  by  section  23;  that  section 
23  applies  only  to  the  circuit  courts  and 
limits  their  jurisdiction  to  such  suits 
and  actions  as  might  have  been  brought 
or  prosecuted  therein  by  the  bankrupt 
because  of  divers  citizenship;  that 
clause  b  of  §  23  was  intended  to  cover 
suits  *  *  *  arising  without  the  terri- 
torial jurisdiction  of  the  bankruptcy 
courts  which  trustees  would  be  re- 
quired to  bring  *  *  *  in  the  courts 
where  the  bankrupt  might  have  prose- 
cuted them  *  *  *;  but  that  in  all  cases 
arising  within  the  territorial  jurisdic- 
tion of  the  bankruptcy  courts  resort 
may  be  had  by  the  trustees  to  those 
courts  alone,  and  that  full  scope  for  the 
application  of  the  exception  in  clause  7 
of  §  2  is  found  in  the  provisions  of  the 


act  which  authorize  compromising  and 
which  permit  trustees  to  prosecute  and 
defend  pending  suits.  *  *  *  I  cannot 
agree  with  this  construction  of  the  law. 
It  seems  to  me  that  it  was  the  inten- 
tion of  congress  to  permit  such  contro- 
versies, when  they  could  not  be  settled 
by  compromise  or  arbitration,  to  be  liti- 
gated in  the  courts  which,  under  the 
general  laws,  would  have  jurisdiction 
of  them,  just  as  assignees  under  state 
insolvency  laws  bring  suits  in  courts 
of  general  jurisdiction."  Disapproving 
Carter  v.  Hobbs,  92  Fed.  Rep.  594;  In 
r^Sievers,  91  Fed.  Rep.  366,  and  approv- 
ing Burnett  v.  Morris  Mercantile  Co., 
91  Fed.  Rep.  365;  Mitchell  v.  McClure, 
91  Fed.  Rep.  621;  In  re  Abraham,  93 
Fed.  Rep.  767. 

In  In  re  Abraham,  (C.  C.  A.  1899)  93 
Fed.  Rep.  767,  McCormick,  J.,  constru- 
ing this  section,  said:  "  It  is  therefore 
apparent  that,  as  a  general  rule,  all 
controversies  at  law  and  in  equity,  as 
distinguished  from  proceedings  in 
bankruptcy  between  trustees  as  such 
(or  other  duly  appointed  and  em- 
powered representatives  of  the  bank- 
rupt's estate),  and  adverse  claimants 
concerning  the  property  acquired  or 
claimed  by  the  trustees  (or  other  duly 
appointed  and  empowered  representa- 
tives of  the  estate),  which  cannot  be 
or  are  not  adjusted  by  negotiation, 
arbitration  or  compromise,  must  be 
abandoned  by  the  trustees  or  adjudi- 
cated in  the  state  court,  unless  by  con- 
sent of  the  proposed  defendant  suit 
can  be  brought  in  a  United  States 
court.  *  *  *  The  fact  that  the  bank- 
rupt might   be   estopped    and   fail   to 
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1.  To  Recover  Debt  Due  Bankrupt. 

Form  No.  1 1  436.' 

Connty  ^RTmfey!  \  ^''^'''^  ^°"''^'  -^^^^^^  Judicial  District. 

James  Fair,  as  trustee  in  bankruptcy  of  the  estate " 

of  John  Doe,  Bankrupt,  plaintiff, 

against 

William  West,  defendant. 

The  plaintiff  above  named,  as  trustee  in  bankruptcy  of  the  estate 
oi  John  Doe,  bankrupt,  complains  ^  of  the  defendant  above  named  and 
says, 

That  on  the  first  day  of  December,  i898,  certain  creditors  of  the 
above  named  John  Doe  filed  a  petition  in  the  District  Court  of  the 
United  States  for  the  district  of  Minnesota,  praying  that  the  said  John 
Doe  be  adjudged  a  bankrupt,  under  the  provisions  of  the  act  of  con- 
gress entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  i,  1898. 

That  proceedings  were  duly  had  upon  said  petition,  and  on  the 
fifth  day  ol  January,  i899,  the  ssiid  John  Doe  was,  by  order  of  said 
court,  adjudged  a  bankrupt. 

That  on  the  thirdda.y  of  Mtt^ch,  i899,  at  a  meeting  of  the  creditors 
of  the  said  John  Doe,  duly  ordered  and  called,  plaintiff  was  duly 
appointed  trustee  in  bankruptcy  of  the  estate  of  the  said  John  Doe, 
which  appointment  was  duly  approved  by  said  court. 

That  on  the  fifth  day  oi  March,  i899,  plaintiff  filed  his  bond  and 
duly  qualified  as  such  trustee  and  assumed  the  duties  of  his  trust, 
and  ever  since  that  time  has  been  and  now  is  the  duly  qualified  and 
acting  trustee  of  said  bankrupt's  estate,  all  of  which  will  appear  by 
the  records  in  said  court. 

That  {If ere  set  out  the  cause  of  action  as  in  an  ordinary  complaint").^ 

Wherefore  plaintiff,  as  such  trustee,  (^concluding  \vith  prayer  for  relief 
and  proper  signature').^ 

secure    the   recovery    in   no    manner  ter  of  the  action   but  not  of  the  person 

changes  the  aspect  of  the  question  as  of  the  proposed  defendant." 

to   the  court   in  which  the  suit  for  re-  For  the  formal  parts  of  a  bill  in  equity, 

covery  could  be  brought  by  him."  a  complaint,  a  declaration  or  a  petition 

In   Goodier  v,  Barnes,   (U.   S.    Dist.  in  any  particular  jurisdiction   see   the 

Ct.    1899)    I    Nat.    Bankr.    News    383,  titles   Bills  in   Equity,  vol.  3,  p.  417; 

it  was  held  that  "the  proposition  that  Complaints,  vol.  4,   p.  1019;  Declara- 

paragraph  c  of   sec.    23    of   the  act  is  tions,  vol.  6,  p.  244. 

applicable   to   a   civil   action    can    not  1.  S^e  supra,  note  i.  p.  246. 

be  maintained.     It  is   limited  by  ex-  2.  Allegation    of  Plaintiffs    Sight    to 

press  words  to   'the  offenses  enumer-  Sue.  —  "'Europus  P.  Hastings,  assignee 

ated  in  this  act,'  namely,  the  crimes  of  the  estate  and  effects  of  .^.f«/',4///;)>j, 

described  in  sec.  29."  a  bankrupt,  complains,"  etc.,  is  sui5- 

"  Unless  by  consent  of  the  proposed  de-  cient,  as  showing  the  right  of  the  plain- 

fendant,"  as  used  in  the  Bankrupt  Act  tiff  to  maintain  the  action.    Hastings  z/. 

of   1S98,  §  23;^,  was   not   construed   in  Fowler,  2  Ind.  216. 

Hicks  V.    Knost,   94    Fed.    Rep.    625.  3.  Caose  of  Action. —  For  the  method 

But   the   judge,   referring  to  the  pro-  of  stating  the  cause  of  action  in  the 

vision,  said:   "  I  am   inclined   to  think  various   states  and  territories  see  the 

that  it  has  reference  not  to  jurisdiction  title  Complaints,  vol.  4,  p.  1019. 

in    bankruptcy   courts,   but    to  courts  4.  Conclusion. —  For  the  conclusion  of 

having  jurisdiction  of  the  subject  mat-  a  complaint  or  petition  in  the  various 
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2.  To  Recover  Property  Conveyed  by  Bankrupt.^ 

Form  No.  1 1  4  3  7 .' 

In  Equity. 
To  the  Supreme  Judicial  Court. 

James  Fair,  of  Portland,  in  the  county  of  Cumberland^  in  the  state 
of  Maine,  trustee  in  bankruptcy  of  the  estate  of  John  Doe,  of  said 
Portland,  bankrupt,  complains  against  William  West  of  said  Portland 
and  says: 

That  on  the  sixth  day  of  February,  i899,  certain  creditors  of  the 
said  John  Doe  filed  in  the  District  Court  of  the  United  States  for  the 
district  of  Maine,  a  petition  praying  that  the  said  John  Doe  might  be 
adjudged  a  bankrupt,  under  the  provisions  of  the  act  of  congress 
entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  i,  1898. 

That  on  the  tenth  day  of  March,  iS99,  at  a  stated  term  of  said  Dis- 
trict Court,  held  in  and  for  the  district  of  Maine,  at  the  United  States 
court-room  in  the  city  of  Portland,  in  said  state  of  Maine,  in  said  dis- 
trict, the  said  John  Doe  was  duly  adjudged  a  bankrupt. 

That  on  Xh^  fifth  day  of  April,  i899,  at  a  meeting  of  the  creditors 
of  the  said  John  Doe,  duly  called  for  .that  purpose,  your  petitioner 
was  appointed  trustee  of  the  estate  of  the  said  bankrupt,  which 
appointment  was  duly  approved  by  said  court. 

That  on  the  eleventh  day  of  April,  i899,  your  petitioner  duly  quali- 
fied and  furnished  bond  as  such  trustee,  in  accordance  with  the 
requirements  of  the  aforesaid  act  of  congress  relating  to  bankruptcy, 
and  ever  since  has  been  and  now  is  the  duly  qualified  and  acting 
trustee  of  said  bankrupt's  estate,  all  of  which  appears  by  the  records 
of  said  District  Court. 

That  the  s>di\6.  John  Doe,  on  the  eighth  day  of  December,  iS98,  was 
the  owner  of  the  following  real  estate,  situate  in  said  city  of  Port- 
states  and  territories  see  the  title  Com-  property  of  the  debtor  conveyed,  trans- 
PLAiNTS,  vol.  4,  p.  1019.  ferred,    assigned    or     incumbered     as 

Public  general  act  of  congress  need  not  aforesaid  shall,  if  he  be  adjudged  a 
be  pleaded.  Piatt  v.  Crawford,  8  Abb.  bankrupt  and  the  same  is  not  exempt 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  297;  from  execution  and  liability  for  debts 
Wheelock  v.  Lee,  15  Abb.  Pr.  N.  S.  by  the  laws  of  domicile,  be  and  re- 
(City  Ct.)  24;  Hastings  v.  Fowler,  2  main  a  part  of  the  assets  of  the  estate 
Ind.  216.  of  the  bankrupt,  and  shall  pass  to  his 

1,  All  conveyances,  transfers,  assign-  said  trustee,  whose  duty  it  shall  be  to 
ments  or  incumbrances  of  his  property  recover  and  reclaim  the  same,  by  legal 
or  any  part  thereof,  made  or  given  by  proceedings  or  otherwise,  for  the  benefit 
a  person  adjudged  a  bankrupt  under  of  the  creditors.  Bankrupt  Act  of  i8g8, 
the  provisions  of  this   act,  subsequent     c.  7,  §  6ye. 

to  the  passage  of  this  act  and  within  2.  The  form  set  out  in  the  text  is 
four  months  prior  to  the  filing  of  the  based  upon  the  bill  filed  in  Redman 
petition,  with  the  intent  and  purpose  v.  Hurley,  89  Me.  428,  in  which  case  it 
on  his  part  to  hinder,  delay  or  de-  was  held  that  the  decree  of  the  trial 
fraud  his  creditors  or  any  of  them,  court  setting  aside  the  conveyance  be 
shall  be  null  and  void  as  against  the     sustained. 

creditors  of  such  debtor,  except  as  to  Compare  also  Burnett  v.  Morris  Mer- 
purchasers  in  good  faith  and  for  a  cantile  Co.,  91  Fed.  Rep.  365;  Carter  t/. 
present    fair    consideration,    and    all     Hobbs,  92  Fed.  Rep.  594. 
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land,  to  wit,  {describing  the  same),  said  property  being  of  great  value, 
to  wit,  of  the  value  of  fen  thousand  dollars. 

That  on  said  eighth  day  of  December,  iS98,  the  said  John  Doe  being 
then  insolvent,  and  acting  in  contemplation  of  bankruptcy,  which 
said  eighth  day  of  December  w^s  within  four  months  before  the  filing 
of  the  aforesaid  petition  in  bankruptcy  against  him,  the  said  John 
Doe,  the  said  bankrupt  debtor,  did  make  a  certain  transfer  and  con- 
veyance of  said  property  described  as  aforesaid,  to  the  aforesaid 
defendant,  William  West,  all  of  which  appears  by  a  certain  deed  of 
conveyance  of  date  the  eighth  day  of  December  aforesaid,  and  recorded 
on  the  ninth  day  of  December,  iS98,  in  the  registry  of  deeds  of  said 
Cumberland  county,  in  vol.  9,  p.  280,  of  the  land  records  of  said 
county,  an  attested  copy  of  said  record  of  said  deed  of  conveyance 
to  be  here  in  court  produced. 

That  said  transfer  and  conveyance  was  made  by  the  said  John  Doe 
with  the  intent  and  purpose  on  his  part  to  hinder,  delay  and  defraud 
his  creditors. 

That  the  said  William  West,  at  the  time  of  taking  and  receiving 
the  said  transfer  and  conveyance  of  said  property,  had*  reasonable 
cause  to  believe  the  sq.\6.  John  Doe  to  be  insolvent  and  acting  in  con- 
templation of  bankruptcy,  and  that  such  transfer  and  conveyance 
was  made  by  the  said  John  Doe  with  intent  to  hinder,  delay  and 
defraud  his  creditors. 

That  said  property  so  conveyed  and  transferred  as  aforesaid  is 
not  exempt  by  the  laws  of  the  state  of  Maine  from  execution  and 
liability  for  the  debts  of  the  said  bankrupt. 

Wherefore  your  orator  prays, 

ist.  That  a  subpoena,  in  usual  form  required,  issue  to  the  said 
William  West,  commanding  him  to  appear  on  a  certain  day  and  make 
full  answer  to  this  bill,  but  not  under  oath,  answer  under  oath  being 
hereby  waived. 

2nd.  That  said  transfer  and  conveyance,  as  above  set  forth,  be 
declared  by  this  court  to  be  void,  and  that  your  orator  recover  of 
the  defendant,  said  property,  as  assets  of  the  estate  of  the  said 
bankrupt. 

3rd.  That  said  defendant  by  an  order  and  decree  of  this  court  be 
prohibited  from  exercising  any  acts  of  control  over  said  property 
whatsoever. 

4th.  That  the  said  defendant  may  be  ordered  and  decreed  by  this 
court  to  make,  execute  and  deliver  to  your  orator  a  sufficient  on- 
veyance  of  said  property. 

5th.  That  an  account  may  be  taken  of  the  rents  and  profits  which 
said  defendant  has  received  from  said  property  so  transferred  and 
conveyed  to  him,  and  that  he  may  be  ordered  to  pay  over  such  rents 
and  profits  to  your  orator. 

6th.  That  such  further  orders  and  decrees  may  be  made  as  the 
nature  of  this  case  may  require. 

Dated  this  tenth  day  of  June,  a.  d.  i  W9. 

James  Fair,  Trustee. 

Jeremiah  Mason,  Solicitor. 
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3.  To  Recover  Proceeds  of  Property  Conveyed  by 
Bankrupt. 

Form  No.  1 1438.' 

In  the  Circuit  Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah. 

James  Fair,  trustee  in  bankruptcy  of  the 

estate  of  John  Doe,  Bankrupt,  plaintiff, 

against 

William  West,  defendant. 

The  plaintiff  above  named,  complaining  of  the  defendant  above 
named,  for  cause  of  action  alleges, 

That  on  the  first  day  of  December,  iS98,  certain  creditors  of  the 
above  named  John  Doe  filed  a  petition  in  the  District  Court  of  the 
United  States  for  the  district  of  Oregon,  praying  that  the  said  John 
Doe  be  adjudged  a  bankrupt,  under  the  provisions  of  the  act  of  con- 
gress entitled  "An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  July  i,  1898. 

That  proceedings  were  duly  had  upon  said  petition,  and  on  the 
fifth  day  of  January,  i899,  the  said  John  Doe  was,  by  order  of  said 
court,  duly  adjudged  a  bankrupt. 

That  on  the  third  day  of  March,  i899,  at  a  meeting  of  the  creditors 
of  the  said  John  Doe,  duly  ordered  and  called,  plaintiff  was  duly 
appointed  trustee  in  bankruptcy  of  the  estate  of  the  said  John  Doe, 
bankrupt,  which  appointment  was  duly  approved  by  the  said  District 
Court. 

That  on  the  fourth  day  of  March,  i899,  plaintiff  filed  his  bond  and 
duly  qualified  as  such  trustee  and  assumed  the  duties  of  his  trust, 
and  ever  since  that  time  has  been  and  now  is  the  duly  qualified  and 
acting  trustee  of  the  said  bankrupt's  estate,  all  of  which  will  appear 
by  the  records  in  said  District  Court. 

That  on  the  sixth  day  of  September,  i898,  the  sa.id  John  Doe  was 
the  owner  of  certain  property  described  as  follows,  to  wit:  (^describ- 
ing it^. 

That  on  said  sixth  day  of  September,  and  for  a  long  time  prior 
thereto,  the  said  John  Doe  was  insolvent,  and  among  other  indebted- 
nesses was  indebted  to  the  defendant  in  the  sum  oi  four  thousand 
dollars,  for  which  indebtedness  defendant  had  no  security. 

That  on  said  sixth  day  of  September  the  said  John  Doe  gave  a 
preference  to  defendant  by  transferring  to  defendant  the  property 
above  described  whereby  defendant  did  obtain  a  greater  percentage 
of  the  indebtedness  due  to  him  than  was  received  by  any  other  cred- 
itor of  the  said  John  Doe  of  the  same  class. 

That  said  transfer  was  made  by  the  said  John  Doe  to  the  said  Will- 
iam West  with  the  intent  to  prefer  the  said  William  West  over  the 
other  creditors  of  the  said  John  Doe. 

That  the  said  William  West,  at  the  time  of  taking  and  receiving 
the  said  transfer  and  conveyance  of  the  aforesaid  property,  had 
reasonable  cause  to  believe,  and  knew,  the  said  John  Doe  to  be  insol- 

1.  See  supra,  note  i,  p.  248, 
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vent,  and  that  such  transfer  and  conveyance  was  made  by  the  said 
John  Doe  with  the  intent  to  prefer  him,  the  said  William  IVesl,  over 
other  creditors  of  the  said  Jo/tn  Doe,  and  that  the  said  conveyance 
and  transfer  was  received  by  the  said  William  West  with  the  intent 
and  purpose  to  carry  out  the  said  preference,  so  intended  by  the  said 
John  Doe. 

That  said  property  so  conveyed  and  transferred  as  aforesaid  is  not 
exempt  by  the  laws  of  the  state  of  Oregon  from  execution  and  liability 
for  the  debts  of  the  said  bankrupt. 

That  said  transfer  was  made  within  four  months  before  the  filing  of 
the  aforesaid  petition  in  bankruptcy. 

That  thereafter,  and  after  the  said  John  Doe  had  been  adjudged  a 
bankrupt  as  aforesaid,  defendant  sold  said  property  for  the  sum  of 
€igh{  thousand  dollars,  and  by  reason  of  said  sale  said  property  has 
passed  beyond  the  control  of  defendant,  and  defendant  has  converted 
the  proceeds  thereof  to  his  own  use. 

That  plaintiff  hereby  adopts  said  sale  and  alleges  that  defendant 
received  the  said  sum  of  eight  thousand  dollars  on  or  about  the  twenty- 
Jifth  day  of  February,  iB99,  and  for  the  use  of  plaintiff,  and  has  paid 
no  part  of  the  same. 

>Wherefore  plaintiff  demands  judgment  against  defendant  for  (^con- 
tinuing and  concluding  as  in  Form  No.  5931). 

XXII.  CRIMINAL  PROCEEDINGS.! 
1.  Concealment  of  Property  by  Bankrupt.^ 

Form  No.  1 1 4  3  9 . 

{Commencing  as  in  Form  No.  10729,  and  continuing  to  *)  filed  in 
the  District  Court  of  the  United  States  for  the  southern  district  of  New 
York  a  petition  praying  that  he  might  be  adjudged  a  bankrupt  under 
the  provisions  of  the  act  of  congress  entitled  "  An  Act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  July  i,  1898. 

That  on  the  tenth  day  of  March,  i899,  at  a  stated  term  of  said  Dis- 
trict Court,  held  in  and  for  the  southern  district  of  Netv  York,  at  the 
United  States  court-rooms  in  the  city  of  Ne^v  York,  said  John  Doe  was 
duly  adjudged  a  bankrupt  on  said  petition. 

That  on  th^  fifth  day  of  April,  i899,  at  a  meeting  of  the  creditors 
of  the  said  John  Doe,  duly  called  for  that  purpose,  Richard  Roe  was 
appointed  trustee  of  the  estate  of  the  said  bankrupt  and  said  appoint- 
ment was  duly  approved  by  said  court. 

That  on  the  eleventh  day  oi  April,  iS99,  the  said  Richard  Roe  duly 
qualified  and  furnished  bond  as  such  trustee  in  accordance  with  the 

1.  For  the  formal  parts  of  an  indict-  conviction  of  the  offense  of  having 
ment  in  a  particular  jurisdiction  see  knowingly  and  fraudulently  concealed, 
the  title  Indict.ments,  vol.  9,  p.  615.  while  a  bankrupt,  or  after  his  discharge 

2.  Concealment  of  Property.  —  A  person  from  his  trustee,  any  of  the  property 
shall  be  punished  by  imprisonment  for  belonging  to  his  estate  in  bankruptcy, 
a  period  not  to  exceed  two  years,  upon  Bankrupt  Act  of  1898,  c.  3,  §  29^  (i). 
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requirements  of  the  said  act  of  congress  relating  to  bankruptcy,  and 
ever  since  has  been  and  now  is  the  duly  qualified  and  acting  trustee 
of  said  bankrupt's  estate. f 

That  said  Richard  Roe.,  as  such  trustee,  was  entitled  to  have  and 
receive  for  the  benefit  of  the  creditors  of  the  said  JoJm  Doe,  all  the 
estate  and  effects  of  said  bankrupt  assignable  under  the  aforesaid  act 
of  congress  relating  to  bankruptcy. 

That  the  said  John  Doe,  after  the  commencement  of  the  aforesaid 
proceedings  in  bankruptcy  respecting  him,  and  while  a  duly  adjudged 
bankrupt,  to  wit,  on  \.\\^  fifteenth  day  oi  March,  iS99,  at  the  said 
county  of  New  York  and  state  of  New  York  aforesaid,  did,  with  intent 
to  defraud  his  creditors,  and  to  prevent  his  property  from  coming 
into  the  hands  of  the  said  Richard  Roe,  trustee  as  aforesaid,  to  be 
administered  for  the  benefit  of  his,  the  said  bankrupt's,  creditors, 
unlawfully,  wilfully,  knowingly  and  fraudulently,  conceal  from  his 
said  trustee,  and  on  each  day  from  the  said  fifteenth  day  of  March, 
iS99,  until  the  finding  of  this  indictment  has  continued  to  conceal 
from  him,  the  said  trustee,  a  large  part  of  his  property  and  effects- 
required  by  law  to  be  described  in  the  inventory  by  law  required  to 
be  filed  by  him,  the  said  bankrupt,  no  part  of  which  property  was 
exempt  or  belonged  to  him,  the  said  John  Doe,  after  such  proceed- 
ings in  bankruptcy  were  commenced,  to  wit,  did  knowingly,  unlaw- 
fully, wilfully  and  fraudulently  conceal  from  the  said  Richard  Roe, 
trustee  as  aforesaid,  the  following  property:  (Jlere  set  out  a  full 
description  of  the  property  concealed,  ivith  the  value  of  each  iteni),  all  of 
said  property  being  at  the  time  of  the  aforesaid  adjudication  in 
bankruptcy,^  to  wit,  on  the  tenth  day  oi  March,  i899,  of  the  property 
belonging  to  the  estate  in  bankruptcy  of  him,  the  said  John  Doe, 
contrary  {continuing  and  concluding  as  in  Form  No.  10729). 

2.  Embezzlement  of  Property  by  Trustee.^ 

Form  No.  1 1  4  4  o  . 

{Commencing  as  in  Form  No.  llJf39,  and  continuing  down  /<?  f-) 
That  the  said  Richard  Roe,  as  such  trustee,  received  into  his  hands, 
for  the  benefit  of  the  creditors  of  the  said  John  Doe,  all  the  estate 
and  effects  of  the  said  John  Doe,  assignable  under  the  aforesaid  act  of 
congress  relating  to  bankruptcy. 

That  on  iht  fifteenth  day  oi  June,  i899,  at  the  said  county  of  New 
York  and  state  of  New  York  aforesaid  in  the  district  aforesaid,  the 
said  Richard  Roe,  being  then  and  there  the  duly  qualified  and  acting 

1.  That  property  belonged  to  the  son  shall  be  punished  by  imprisonment 
bankrupt  at  the  time  of  the  adjudica-  for  a  period  not  to  exceed  five  years, 
tion  in  bankruptcy  must  be  alleged,  upon  conviction  of  the  offense  of  having 
and  where  an  indictment  charges  the  knowingly  and  fraudulently  appropri- 
concealment  of  property  at  a  date  long  ated  to  his  own  use,  embezzled,  spent 
subsequent  to  the  date  of  adjudication,  or  unlawfully  transferred  any  property 
and  concludes,  "  all  then  and  there  the  or  secreted  or  destroyed  any  document 
property  of  him,"  is  defective.  U.  S.  belonging  to  a  bankrupt  estate,  which 
V.  Jackson,  2  Fed.  Rep.  502.  came     into    his    charge      as      trustee. 

2.  Embezzlement  by  Trustee.  —  A  per-  Bankrupt  Act  of  1898,  c.  3,  g  29^. 
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trustee  of  the  bankrupt  estate  of  the  said  John  Doe,  did  unlawfully, 
knowingly  and  fraudulently  appropriate  to  his  own  use  and  embezzle 
the  following  property  belonging  to  the  bankrupt  estate  of  the  said 
John  Doe,  to  wit:  (^Here  set  out  a  full  description  of  the  property  and  the 
value  of  each  article^,  which  said  property  so  appropriated  to  his  own 
use  and  embezzled  came  into  the  charge  of  him  the  s^id  Richard  Roe, 
as  trustee  of  said  bankrupt  estate,  conXxdiry  (continuing  and  concluding 
as  in  Form  No.  10729). 

3.  Receiving"  Property  from  Bankrupt.^ 

Form  No.  1 1  4  4  i . 

{Commencement  as  in  Form  No.  10729.) 

That  on  the  first  day  oi  October,  i2>98,  John  Doe,  oi Huntington,  in 
the  county  of  Suffolk,  in  the  state  of  New  York,  filed  a  petition  in  the 
District  Court  ofjhe  United  States  for  the  easterti  district  of  New  York, 
praying  that  he  be  adjudged  a  bankrupt  under  the  provisions  of  the 
act  of  congress  entitled  "An  Act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,"  approved  July  i,  1898. 

That  on  the  eighth  day  of  October,  i898,  and  after  the  filing  of  the 
aforesaid  petition  by  the  aforesaid  John  Doe,  William  West  of  said 
county  of  Suffolk,  in  said  state  of  New  York,  at  said  Huntington,  in 
said  county  of  Suffolk,  in  said  state  of  New  York,  in  the  district 
aforesaid,  well  knowing  that  the  said  petition  had  been  filed  by 
the  said  John  Doe  as  aforesaid,  and  with  full  knowledge  that  the  said 
John  Doe  was  a  bankrupt,  and  with  intent  to  defeat  the  aforesaid 
act  of  congress  relating  to  bankruptcy,  did  then  and  there,  knowingly 
and  fraudulently,  receive  from  the  S2i\6.  John  Doe  a  material  amount 
of  property  of  the  said  John  Doe,  such  property  being  then  and  there 
the  property  of  the  said  John  Doe,  and  of  great  value,  to  wit,  of  the 
value  of  tivo  thousand  dollars,  the  said  property  being  described  as 
follows,  to  wit;  {describing  it),  the  said  William  West  then  and  there 
well  knowing  the  said  property  to  be  the  property  of  the  said  John 
Doe,  contrary  {concluding  as  in  Form  No.  10729). 

1.  Beceiving  Property  from  Bankrupt. —  fraudulently  received  any  material 
A  person  shall  be  punished  by  im-  amount  of  property  from  a  bankrupt, 
prisonment  for  a  period  not  to  exceed  after  the  filing  of  the  petition,  with 
two  years,  upon  conviction  of  the  intent  to  defeat  this  act.  Bankrupt 
offense    of     having     knowingly    and    Act  of  1898,  c.  4,  §  29^  (4). 
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See  the  title  DISCOVERY  AND  INSPECTION,  vol.  6,  p.  884. 


INSTRUCTIONS. 

For  Exceptions  relating  to  Instructions,  see  the  title  EX  CEP  TIONS^ 
BILLS  OF,  vol.  7,  Forms  Nos.  8623-8630. 


INSULTING  LANGUAGE. 

See  the  title  OBSCENE,  INSULTING  AND  ABUSIVE 
LANGUAGE  AND  PUBLICATION. 


INSURANCE. 

By  Thomas  E.  O'Brien. 

I.  CIVIL  ACTIONS,  257. 

1.  Against  Insurance  Companies,  257. 
a.    On  Policies,  257. 

(i)  Complaint,  Declaration  or  Petition,  257. 
{a)  Accident  Policy,  264. 
(^)  Benefit  Policy,  268. 
{/)  Endowment  Policy,  270. 
(</)  Fire  Policy,  271. 

aa.  In  General,  272. 
bb.   By  Agent,  282. 
cc.   By  Mortgagee,  185. 
dd.  On  Lloyds  Policy,  288. 

(aa)  Against  Underwriter,  288. 
{bb~)  Against   Agent   or   Attorney y 
290. 
ee.    Where  Policy  was  a  Renewal,  293. 
ff.   Where  Plaintiff  Purchased  Property- 
After  the  Insurance,  293. 
(e)  Hail  Policy,  294. 

254  Volume  10. 


INSURANCE. 

(/)  Life  Policy,  296. 

aa.  In  General,  296. 
bb.   By  Assignee,  299. 

{ad)  In  General,  299. 

{bb)  In  Trust  for  Wife  of  Insured, 

cc.   By  Executor,  303. 
,  dd.   Where   There  has  been   a  Change   of 

Beneficiaries,  304. 
ee.  By  Stranger  Interested  in   the  Life, 

305- 
ff.  By  Wife,  Partner  or  Creditor,  307. 
{£)  Marine  Policy,  309. 

aa.  In  General,  310. 
bb.  Loss  by  Collision,  ^i']. 
cc.   Loss  by  General  Average,  317. 
dd.  On  Open  Policy  for  Total  Loss,  318. 
ee.  Partial  Loss  and  Contribution  to  Gen- 
eral Average,  318. 
ff.  Particular  Average  Loss,  319. 
gg.  Total  Loss,  319. 

{aa)  Of  Ship,  319. 
{bb)  Of  Cargo  by  Eire,  320. 
hh.  Valued  Policy,  320. 

{aa)  On  Cargo  Lost  by  Eire,  320. 
(bb)  On  Er eight,  321. 
(2)  Plea,  Answer  or  Affidavit  of  Defense,  321. 

{a)  Action   Not    Commenced    Within    the    Time 

Limited  in  Policy,  322. 
{b)  Agent  of  Insurer  Also  Agent  of  Insured,  323, 
{c)  Death   of  Assured  Resulting  from  Known 

Violation  of  Law,  324. 
{d)  Denying  Notice  and  Proof  of  Loss,  325. 
{e)  Denying  Total  Loss  and  Abandonrnetit,  326. 
{/)  Denying  Vessel  was  on  the  Voyage  Mentioned 

in  Policy,  326. 
{g)  Denying  Vessel  was  Seaworthy,  326. 
{h)  Extra  Hazardous  Risk,  327. 
aa.  In  General,  327. 

bb.  Correcting  Plaintiff 's  Statement  of  the 
Policy,  327. 
(/)  Eailure  to  Complv  with  Conditions  of  Policy, 
328. 

aa.  In  General,  329. 
bb.  Iron  Safe  Clause,  330. 
(y)  Eraud  in  Application,  331. 
aa.  Eor  Life  Policy,  332, 
bb.   Eor  Marine  Policy,  333. 
(/^)  Eraudulent  Account  of  Loss,  333, 
(/)  Loss  Submitted  to  Arbitrators  and  No  Award 
Made,  334. 
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(m)  Payment  of  Loss,  335. 

(«)   That  Plaintiff  Prevented  Property  from  Being 

'Saved,  2>2>^- 
(o)   That  Plaintiff  Refused  to  Grant  Subrogation^ 

337- 
(/)   That  Policy  has  Determined,  338. 
(^)   That  Policy  was  Never  Approved  by    Com- 
pany, 339. 
(r)    Transfer  of  Interest  of  the  Insured,  340. 
(J)    Want  of  Insurable  Interest  by  Plaintiff,  340. 
(3)  Replication  or  Reply,  344. 

{a)  Denying  Misrepresentation  in  Application,  344. 
{b)   That  Defendant  Waived  Conditions,  346, 

b.  On  Contract  to  Insure,  347. 

(i)  For  Damages  for  Loss,  348. 

(a)  By  Assured,  348. 

{b)  By  Assignee  of  Assured,  351. 
(2)  For  Specific  Performance,  352. 

c.  To  Have  Copy  of  Lost  Policy  Supplied,  358. 

d.  To  Have  Policy  Declared  Valid,  359. 

e.  To  Reform  Policy,  361, 

f.  To  Restrain  Company  from  Further  Prosecution  of  Busi- 

ness, 367. 

(i)  Petition,  367. 

(2)  Order,  369. 

{a)  For  Temporary  Injunction,  369. 
(^)  For  Permanent  Injunction,  370. 
«.   Against  Insured's  Executor  to  Recover  Proceeds  of  Policy,  371, 

3.  Against  Company" s  Agent  to  Recover  Penalty,  373. 

4.  By  Insurance  Companies,  375. 

a.  For  Interpleader,  375. 

b.  To  Have  Policy  Canceled,  378. 

6.  By  Mortgagee  for  Appointment  of  an  Indifferent  Person  to 
Make  Proof  of  Loss,  379. 

II.  Criminal  prosecutions,  380. 

1.  Against  Agents,  380. 

a.  Soliciting  Insurance  Without  a  License,  380. 

b.  Offering  Inducement  to  Insured  Not  Stipulated  in  Policy, 

382. 

c.  Failing  to  Return  Gross  Amount  of  Premiums  Collected, 

383- 

d.  Failure  to  Retain  Money  Collected  Until  Adjustment  of 

Loss,  384. 

e.  Securing   Insurance   on   Life  of  a    Minor    Under    Ten 

Years  of  Age,  z^i^. 

f.  Securing  Insurance  on  Life  of  Third  Person  Without  His 

Consent,  385. 

g.  Securing  Insurance  on  Infirm  Person  by  Fraud,  386. 

2.  For  Presenting  Fraudulent  Claim  of  Loss,  386. 

3.  For  Obtaining  Money  from  Insurer  by  Representing  Insured 

as  Dead,  388. 
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4.  For  Destroying  Vessel  to  Defraud  Insurer,  388. 

5.  For  Fraudulently  Insuring  Merchandise  Shipped  or  About  to 

be  Shipped,  389. 

6.  Against  Directors  for  Failure  to  Make  Return  to  State  Auditor  ^ 

389- 

CROSS-REFERENCES. 

For  Form  of  Libel  on  Policy  of  Marine  Insurance^  see  the  title  ADMI- 
RALTY, vol.  I,  Form  No.  jjo. 

For  Forms  of  Indictment  for  Burning  with  Intent  to  Defraud  Insurance 
Companies,  see  the  title  ARSON  AND  BURNING,  vol.  2, 
Forms  Nos.  2JJ4,  2jy^. 

For  For7n  of  Indictment  against  Officers  of  Insurance  Companies  for 
Combining  to  Control  Cost  of  Insurance,  see  the  title  DIRECTORS 
AND    CORPORATION   OFFICERS,    vol.    6,   Form   No. 

7^77- 

F'or  Form  of  Indictment  for  Soliciting  Insurance  Without  License,  see  the 
title  DIRECTORS  AND  CORPORA  TION  OFFICERS^ 
vol.  6,  Form  No.  74gg. 

For  Form  of  Complaint  to  Compel  the  Issuance  of  License  to  Foreign 
Insurance  Company,  see  the  title  FOREIGN  CORPORA- 
TIONS, vol.  8,  Form  No.  ps74- 

For  Form  of  Petition  for  MandamUs  to  Compel  Issuance  of  Certificate, 
when  Agent  to  Receive  Process  has  beeti  Designated,  see  the  title 
FOREIGN  CORPORATIONS,  vol.  8,  Form  No. 957 5. 

For  Form  of  Declaration  on  Policy  against  Foreign  Insurance  Com- 
pany, see  the  title  FOREIGN  CORPORATIONS,  vol.  8, 
Form  No.  ps^S- 

For  Form  of  Complaint  to  Enforce  Retaliatory  Legislation  against  Insur- 
ance Companies,  see  the  title  FOREIGN  CORPORA  TIONS, 
vol.  8,  Form  No.  ^587. 

For  Form  of  Petition  for  Mandamus  to  Revoke  License  of  Foreign  Insur- 
ance Company,  see  the  title  FOREIGN  CORPORA  TIONS, 
vol.  8,  Form  No.  gs^S. 

For  Fortn  of  Answer  by  Foreign  Insurance  Company  that  Contract  was 
Made  in  Another  State,  see  the  title  FOREIGN  CORPORA- 
TIONS, vol.  -8,  Form  No.  gsgi. 

For  Form  of  Reply  that  Contract  of  Insurafice  was  Made  in  State  Where 
Suit  is  Brought,  see  the  title  FOREIGN  CORPORATIONS, 
vol.  8,  Form  No.  gsgj. 

I.  CIVIL  ACTIONS. 

1.  Ag^ainst  Insurance  Companies. 

a.  On  Policies. 

(1)  Complaint,  Declaration  or  Petition.^ 

1.  Requisites  of  Complaint,  Declaration    or  petition  in  a  particular  jurisdiction 
or  Petition  —  Oenerally. —  For  the  for-    consult  the  titles  Complaints,  vol.  4,  p. 
mal  parts  of  a  declaration,  complaint     loi^;   Declarations,  vol.  6,  p.  244. 
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Insurable  Interest  —  Generally.  —  In- 
surable interest  of  plaintiff  in  the  prop- 
erty at  the  time  of  the  issuance  of  the 
policy  and  at  the  time  of  loss  must  be 
alleged.  Phcenix  Ins.  Co.  v.  Rowe, 
117  Ind.  202;  Phcenix  Ins.  Co.  v.  Ben- 
ton, 87  Ind.  132;  .(Etna  Ins.  Co.  v. 
Kittles,  81  Ind.  96;  American  Ins.  Co. 
V.  Leonard,  80  Ind.  272;  .lEtna  Ins.  Co. 
V.  Black,  80  Ind.  513;  Home  Ins.  Co.  v. 
Duke,  75  Ind.  535;  Aurora  F.  Ins. 
Co.  V.  Johnson,  46  Ind.  315;  Western 
Assur.  Co.  V.  McCarty,  18  Ind.  App. 
449;  Indiana  Live  Stock  Ins.  Co.  v. 
Bogeman,  4  Ind.  App.  237;  Bersch  v. 
Sinnissippi  Ins.  Co.,  28  Ind.  64;  Rising 
Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520; 
American  Cent.  Ins.  Co.  v.  McLana- 
than,  II  Kan.  533;  Clevinger  v.  North- 
western Nat.  Ins.  Co.,  71  Mo.  App.  73; 
Scott  V.  Phcenix  Ins.  Co.,  65  Mo.  App. 
75;  Harness  v.  National  F.  Ins.  Co.,  62 
Mo.  App.  245;  Story  v.  American  Cent. 
Ins.  Co.,  61  Mo.  App.  534;  Freeman  v. 
Fulton  F.  Ins.  Co.,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)398;  Van  Nattaz^.  Mutual 
Security  Ins.  Co.,  2  Sandf.  (N.  Y.)  490; 
Williams  v.  Ins.  Co.  of  North  America, 
9  How.  Pr.  (N.  Y.  C.  PI.)  365;  Fowler 
V.  New  York  Indemnity  Ins.  Co.,  26 
N.  Y.  422;  Peabody  v.  Washington 
County  Mut.  Ins.  Co.,  20  Barb.  (N.Y.) 
339;  Hardwick  v.  State  Ins.  Co.,  20 
Oregon  547;  Chrisman  v.  State  Ins.  Co., 
16  Oregon  283;  Commercial  Union 
Assur.  Co.  V.  Dunbar,  7  Tex.  Civ.  App. 
418;  Dickerman  v.  Vermont  Mut.  F. 
Ins.  Co.,  67  Vt.  99;  Emigh  v.  State  Ins. 
Co.,  3  Wash.  122;  Quarrier  v.  Peabody 
Ins.  Co.,  10  W.  Va.  507;  Earnmoor  v. 
California  Ins.  Co.,  40  Fed.   Rep.  847. 

A  general  averment  of  plaintiff's 
interest  in  the  property,  however,  is 
sufficient.  Van  Natta  v.  Mutual  Secu- 
rity Ins.  Co.,  2  Sandf.  (N.  Y.)  490,  and 
it  is  not  necessary  to  state  the  plain- 
tiff's title  to  or  ownership  in  the  prop- 
erty. Aurora  F.  Ins.  Co.  v.  Johnson, 
46  Ind.  315.  But  an  allegation  that 
the  defendant  insured  the  plaintiff's 
property  is  not  sufficient.  Quarrier  v. 
Peabody  Ins.  Co.,  10  W.  Va.  507. 

And  that  defendant  insured  plaintiff 
against  loss  by  fire  "on  his  stock  of 
goods  and  fixtures  by  him  kept  in  his 
store,"  for  one  year,  and  that  while  the 
said  policy  was  in  force  the  property 
covered  by  it  was  destroyed  by  fire,  is 
not  sufficient.  Clevinger  v.  North- 
western Nat.  Ins.  Co.,  71  Mo.  App.  73. 
But  that  plaintiff  "had  an  insurable 
interest  as  the  owner  thereof  to  its  full 


value,"  is  sufficient.  Phoenix  Ins.  Co. 
V,  Rowe,  117  Ind.  202. 

Where  the  complaint  avers  an  in- 
terest to  have  existed  at  the  time  of 
effecting  the  insurance,  the  legal  pre- 
sumption is  that  such  an  interest  con- 
tinued until  the  time  of  the  loss,  and 
an  absence  of  an  express  averment  to 
that  effect  is  not  fatal.  Roussel  v.  St. 
Nicholas  Ins.  Co.,  41  N.  Y.  Super.  Ct. 
279. 

Where  the  policy  provides  that  it 
shall  be  void  if  the  interest  of  the  as- 
sured is  other  than  the  entire  sole 
ownership,  the  complaint  describing 
the  property  insured  as  the  plaintiff's 
property  and  averring  that  he  had  an 
interest  in  it  and  all  thereof  as  the 
owner  thereof,  and  that  "  all  thereof 
being  the  property  of  the  plaintiff," 
is  sufficient  allegation  of  ownership. 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47 
Cal.  416. 

Where  the  policy  contained  the  pro- 
vision that  "  if  the  assured  should  not 
be  the  sole  and  unconditional  owner  in 
fee  of  said  property,  then  this  policy 
shall  be  void,"  a  complaint  is  suffi- 
cient, in  the  absence  of  a  motion  to 
make  more  specific,  which  avers  gen- 
erally that  the  plaintiff  was  the  owner 
of  the  property  insured.  Phoenix  Ins. 
Co.  V.  Stark,  120  Ind.  444. 

In  Tabor  v.  Goss,  etc.,  Mfg.  Co.,  11 
Colo.  419,  it  was  held  rhat  the  plaintiff 
need  not  set  forth  his  interest  in  the 
property,  the  policy  being  sufficient 
proof  of  such  interest,  and  that  the 
issue  must  be  raised  in  the  answer. 

In  Alabama,  under  the  form  pre- 
scribed by  the  code,  an  insurable  in- 
terest in  the  property  need  not  be 
alleged.  Commercial  F.  Ins.  Co.  v. 
Capital  City  Ins.  Co.,  81  Ala.  320. 

Agent  or  Trustee.  —  Where  plaintiff 
sues  as  agent  or  trustee,  the  complaint 
must  show  affirmatively  that  he  acted 
as  the  agent  of  one  whose  interest  was 
sufficient  to  sustain  the  contract.  Free- 
man V.  Fulton  F.  Ins.  Co.,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  398. 

Assignee.  —  Where  the  charter  of  the 
defendant  provides  that  an  action  may 
be  brought  by  the  assignee  of  the  as- 
sured in  his  own  name,  where  the 
subject-matter  has  been  transferred  to 
him,  the  plaintiff  must  aver  that  he 
has  become  the  purchaser  or  assignee 
of  the  subject-matter,  and  it  is  not  suf- 
ficient to  allege  that  he  became  and 
was  interested  in  the  property  insured 
and  that  the  assured  had   transferred 
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all  his  right  and  interest  in  the  policy 
to  the  plaintiff.  Granger  v.  Howard 
Ins.  Co.,  5  Wend.  (N.  Y.)  200;  Ameri- 
can Ins.  Co.  V.  Gallagher,  50  Ind.  209. 

Commission  Merchant.  —  A  declara- 
tion on  a  policy  executed  to  a  commis- 
sion merchant  should  set  forth  facts  of 
ownership  according  to  the  circum- 
stances of  the  case.  DeForest  v.  Ful- 
ton F.  Ins.  Co.,  I  Hall  (N.  Y.)  84. 

Common  Carrier. — Where  the  policy 
covered  the  cargo  of  a  canal  boat,  a 
complaint  sufficiently  avers  plaintiff's 
interest  which  alleges  that  the  insur- 
ance was  for  the  account  and  benefit 
of  plaintiff  as  a  common  carrier. 
Van  Natta  v.  Mutual  Security  Ins.  Co., 
2  Sandf.  (N.  Y.)  490.  And  an  allega- 
tion that  the  goods  insured  exceeded  in 
value  the  amount  of  the  policy  and  were 
entrusted  to  plaintiff  as  a  carrier,  were 
consumed  by  fire  and  plaintiff  thereby 
became  liable  to  pay  to  the  respective 
owners  a  greater  sum  than  that  in- 
sured, is  sufficient,  without  averring 
actual  payment.  Van  Natta  v.  Mutual 
Security  Ins.  Co.,  2  Sandf.  (N.  Y.)  490. 

Mortgagee.  —  Where  a  policy  has 
been  assigned  to  a  mortgagee  and  the 
company  agrees  that  the  "loss,  if  any, 
shall  be  payable  to  Chrisman,  mort- 
gagee, as  his  interest  may  appear," 
the  mortgagee  in  his  complaint  must 
show  his  interest.  Chrisman  v.  State 
Ins.  Co.,  16  Oregon  283;  Donaldson  v. 
Sun  Mut.  Ins.  Co.,  95  Tenn.  280. 

Description  of  Property.  —  The  com- 
plaint need  not  be  more  specific  than 
the  policy  in  the  description  of  the 
property  insured.  Aurora  F.  Ins.  Co. 
V.  Johnson,  46  Ind.  315;  .(Etna  Ins.  Co. 
V.  Black,  80  Ind.  513. 

Performance  of  Conditions  Precedent.  — 
The  performance  of  all  conditions  pre- 
cedent must  be  alleged.  Blasingame 
V.  Home  Ins.  Co.,  75  Cal.  633;  Pnenix 
Ins.  Co.  V.  Stocks,  149  111.  319;  Conti- 
nental L.  Ins.  Co.  V.  Rogers,  119  111. 
474;  Rockford  Ins.  Co.  v.  Nelson,  65 
111.  415;  Phenix  Ins.  Co.  v.  Wilson,  132 
Ind.  449;  Baker  v.  German  F.  Ins.  Co., 
124  Ind.  490;  Louisville  Underwriters 
V.  Durland,  123  Ind.  544;  Commercial 
Union  Assur.  Co.  v.  State,  113  Ind.  331; 
Indiana  Ins.  Co.  v.  Capehart,  108  Ind. 
270;  Home  Ins.  Co.  v.  Duke,  43  Ind. 
418;  German-American  Ins.  Co.  v. 
Etherton,  25  Neb.  505;  Beneficial  Soc. 
V.  While,  30  N.  J.  L.  313;  Bogardus  v. 
New  York  Ins.  Co..  loi  N.  Y.  328; 
Furlong  v.  Agricultural  Ins.  Co.,  28 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  444: 


Inman  v.  Western  F.  Ins.  Co.,  12  Wend. 
(N.  Y.)452;  Whittle  v.  United  F.  Ins. 
Co.,  ^R.  I.  1897)  38  Atl.  Rep.  498; 
Tripp  V.  Vermont  L.  Ins.  Co.,  55 
Vt.   100. 

A  general  allegation,  however,  that 
the  insured  has  performed  all  the  con- 
ditions of  the  policy  on  his  part,  with- 
out alleging  that  the  claim  does  not 
fall  within  any  one  of  the  conditions 
named,  or  stating  facts  showing  such 
performance,  is  sufficient.  Blasingame 
V.  Home  Ins.  Co..  75  Cal.  633;  Rich- 
ards V.  Travelers  Ins.  Co.,  89  Cal.  170; 
Louisville  Underwriters  v.  Durland, 
123  Ind.  544;  Phenix  Ins.  Co.  v. 
Golden,  121  Ind.  524;  American  Cent. 
Ins.  Co.  V.  Sweetser,  116  Ind.  370;  Na- 
tional Ben.  Assoc,  v.  Bowman,  no 
Ind.  355;  Commercial  Union  Assur. 
Co.  V.  State,  113  Ind.  331;  .(Etna  Ins. 
Co.  V.  Kittles,  81  Ind.  96;  jorse  v.  Su- 
preme Lodge,  etc.,  41  Mo.  App.  106; 
Okey  V.  State  Ins.  Co.,  29  Mo.  App. 
105;  German-American  Ins.  Co.  v. 
Etherton,  25  Neb.  505;  Whittle  v. 
United  F.  Ins.  Co.,  (R.  I.  1897)  38  Atl. 
Rep.  498;  Tripp  v.  Vermont  L.  Ins. 
Co.,  55  Vt.  100;  River  Falls  Bank  v. 
German-American  Ins.  Co.,  72  Wis. 
535;  Schobacher  v.  Germantown  Farm- 
ers' Mut.  Ins.  Co.,  59  Wis.  89;  Reif 
V.  Paige,  55  Wis.  496;  Boardman  v. 
Westchester  F.  Ins.  Co.,  54  Wis.  364. 
And  where  the  complaint  avers  in  de- 
tail the  performance  of  the  conditions, 
a  general  allegation  of  performance  is 
unnecessary.  Phenix  Ins.  Co.  v.  Wil- 
son, 132  Ind.  449. 

Notice  and  proof  of  loss,  or  that  the  re- 
quirement has  been  waived,  must  be 
alleged,  and  that  such  notice  and  proof 
have  been  furnished  within  the  time 
stipulated  in  the  policy.  McCormack 
V.  North  British  Ins.  Co.,  78  Cal.  468; 
Doyle  V.  Phoenix  Ins.  Co. ,44.Cal.  264; 
Pierson  I/.  Springfield  F.  &  M.  Ins.  Co., 
7  Houst.  (Del.)  307:  Hanover  F.  Ins. 
Co.  V.  Lewis,  28  Fla.  209;  ./Etna  Ins. 
Co.  V.  Kittles,  81  Ind.  96;  American 
Ins.  Co.  V.  Leonard,  80  Ind.  272;  Home 
Ins.  Co.  V.  Duke,  43  Ind.  418;  Peoria 
M.  &  F.  Ins.  Co.  v.  Walser,  22  Ind.  73; 
Burlington  Ins.  Co.  v.  Ross,  48  Kan. 
228;  Dolbier  v.  Agricultural  Ins.  Co., 
67  Me.  180;  Furlong  7A  Agricultural  Ins. 
Co.,  28  Abb.  N.  Cas.  (N.Y.  Supreme  Ct.) 
444;  Commercial  Union  Assur.  Co.  v. 
Dunbar.  7  Tex.  Civ.  App.  418;  Emigh 
V.  State  Ins.  Co.,  3  Wash.  122;  Quarrier 
V.  Peabody  Ins.  Co.,  10  W.  Va.  507; 
Benedix  v.  German   Ins.  Co.,  78  Wis. 
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77;  Scheiderer  v.  Travelers'  Ins.  Co., 
58  Wis.  13;  Boardman  v.  Westchester 
F.  Ins.  Co.,  54  Wis.  364. 

But  a  general  allegation  that  plain- 
tiff has  done  and  performed  all  the 
conditions  required  by  the  terms  of  the 
policy  and  the  schedule  thereto  at- 
tached is  sufficient,  and  equivalent  to 
an  allegation  of  notice  and  proof  of  loss 
made  in  compliance  with  the  terms  of 
the  policy.  Emery  v.  Svea  F.  Ins.  Co., 
88  Cal.  300;  Cassacia  v.  Phcenix  Ins. 
Co.,  28  Cal.  628;  American  Cent.  Ins. 
Co.  V.  Sweetser,  116  Ind.  370;  Western 
Home  Ins.  Co.  v.  Thorp,  48  Kan.  239; 
Tripp  V.  Vermont  L.  Ins.  Co.,  55  Vt. 
too;  Benedix  v.  German  Ins.  Co.,  78 
Wis.  77;  Scheiderer  v.  Travelers'  Ins. 
Co.,  58  Wis.  13;  Boardman  v.  West- 
chester F.  Ins.  Co.,  54  Wis.  364. 

And  notice  and  proof  of  loss  may  be 
inferred  from  the  facts  stated,  although 
no  direct  averment  is  made.  National 
Ben.  Assoc,  v.  Grauman,  107  Ind.  288. 

That  notice  of  the  fire  was  given, 
however,  is  not  sufficient.  Emigh  v. 
State  Ins.  Co.,  3  Wash.  122. 

Where  the  declaration  states  that  the 
loss  was  to  be  paid  in  sixty  days  after 
proof  and  notice  by  the  defendant  in 
the  manner  required  by  the  policy,  it 
is  necessary  to  allege  the  manner  and 
that  proof  and  notice  were  accordingly 
given.  Quarrier  v.  Peabody  Ins.  Co., 
ID  W.  Va.  507. 

Waiver  of  Notice. —  Where  the  policy 
provided  that  the  insured  should  give 
notice  of  loss  and  furnish  proof  thereof 
within  a  specified  time,  a  complaint  is 
sufficient  which  shows  by  implication 
that  the  defendant  had  actual  notice  of 
the  loss  and  waived  further  notice 
within  the  time  in  which  plaintiff  could 
have  performed  the  conditions  of  the 
policy.  Phenix  Ins.  Co.  v.  Pickel,  3 
Ind.  App.  332. 

Liability  Imposed  by  Custom.  —  Under 
a  policy  rendering  the  insurance  com- 
pany liable  for  all  losses  "  for  which 
insurers  are  liable  by  the  rules  and 
customs  of  insurance"  of  a  specified 
place,  the  complaint  must  allege  that 
insurers  are  liable  for  the  loss  sued 
upon  by  the  customs  of  insurance  in 
the  place  where  the  loss  occurred. 
Miller  v.  California  Ins.  Co.,  76  Cal. 
145- 

Value  of  Property  —  Generally.  —  In 
some  jurisdictions  the  complaint  must 
allege  the  value  of  the  property  at  the 
time  of  the  loss,  otherwise  only  nomi- 
nal damages  can  be  recovered.   Blasin- 


game  v.  Home  Ins.  Co.,  75  Cal.  633; 
Phoenix  Ins.  Co.  v.  Benton,  87  Ind. 
132;  ./Etna  Ins.  Co.  v.  Black,  80  Ind 
513;  American  Ins.  Co.  v.  Leonard,  80 
Ind.  272;  American  Cent.  Ins.  Co.  v. 
McLanathan,  11  Kan.  533;  Summers 
V.  Home  Ins.  Co.,  53  Mo.  App.  521; 
Sappington  v.  St.  Joseph  Mut.  F.  Ins. 
Co.,  72  Mo.  App.  74;  Ramsey  v,  Phila- 
delphia Underwriters  Assoc,  71  Mo. 
App.  380;  Green  v.  Lancashire  Ins. 
Co.,  69  Mo.  App.  429;  Coleman  v. 
Phoenix  Ins.  Co.,  6g  Mo.  App.  566; 
Story  V.  American  Cent.  Ins.  Co.,  61 
Mo.  App.  534;  Emigh  v.  State  Ins.  Co., 
3  Wash.  122;  Keeler  v.  Niagara  F.  Ins. 
Co.,  16  Wis.  523.  And  that  plaintiff 
was  damaged  by  the  fire  in  a  certain 
sum  is  not  sufficient.  Emigh  v.  State 
Ins.  Co.,  3  Wash.  122. 

Sufficient  Allegation,  —  Where  com- 
plaint alleges  that  plaintiff  was  the 
owner  of  the  property  insured  at  the 
time  of  the  insurance  and  at  the  time 
of  the  fire,  and  its  value  at  those  times, 
and  also  that  it  was  totally  destroyed 
by  the  fire,  it  is  sufficient  allegation  of 
damage.  Blasingame  v.  Home  Ins, 
Co.,  75  Cal.  633. 

Identity  of  Property. —  In  Missouri,  un- 
der section  5897  of  the  Revised  Statutes 
of  1889,  providing  that  in  case  of  a 
total  loss  the  measure  of  damages  shall 
be  the  amount  for  which  the  property 
is  insured,  it  has  been  held  that  in 
order  to  recover  the  plaintiff  must 
allege  that  the  property  insured  and 
the  property  destroyed  were  identical. 
Summers  v.  Home  Ins.  Co.,  53  Mo. 
App.  521. 

Certificate  of  Magistrate.  —  Where  a 
certificate  of  the  loss  by  a  magistrate  or 
notary  is  required  by  the  policy,  the 
performance  of  that  condition  must  be 
shown,  either  by  a  statement  of  facts 
showing  such  performance  or  by  a 
general  allegation  of  performance  of  all 
the  conditions  of  the  policy.  Home 
Ins.  Co.  V.  Duke,  43  Ind.  418;  Protec- 
tion Ins.  Co.  V.  Pherson,  5  Ind.  417. 
And  an  allegation  "that  the  plaintiff 
duly  fulfilled  all  the  conditions  of  said 
policy  respectively  on  his  part "  is  a 
sufficient  averment  that  such  certificate 
was  procured.  Ferrer  v.  Home  Mut. 
Ins.  Co.,  47  Cal.  416.  But  under  Hor- 
ner's Stat.  Ind.  (i8g6),  ij  3770,  a  foreign 
insurance  company  cannot  require  this 
certificate.  Aurora  F.  Ins.  Co.  v.  John- 
son, 46  Ind.  315. 

Appraisal  and  Award.  —  Where  the 
policy  provides  that  in  case  of  loss  the 
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matter  shall  be  submitted  to  arbitrators 
knd  that  no  action  shall  be  maintained 
until  award  has  been  obtained,  the 
complaint  must  allege  the  award  or 
show  that  it  was  prevented  by  the 
fraudulent  conduct  of  the  insurer,  and 
a  general  averment  that  plaintiff  has 
duly  performed  and  kept  all  the  con- 
ditions of  the  policy  is  not  sufficient. 
Carroll  v.  Girard  F.  Ins.  Co.,  72  Cal. 
297;  Mosness  v.  German-American  Ins. 
Co.,  50  Minn.  341.  But  in  Nebraska  it 
is  held  that  arbitration  had  or  award 
made  need  not  be  alleged.  German- 
American  Ins.  Co.  V.  Etherton,  25  Neb. 
505- 

Adjustment  of  Loss.  —  Where  the  ac- 
tion is  based  on  the  adjustment  of  the 
loss,  the  declaration  must  allege  that 
the  adjustment  was  made  with  the  de- 
fendant. That  it  was  made  with  an 
agent  of  the  defendant  is  not  sufficient. 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va. 
507.  Also,  that  the  defendant  promised 
to  pay  the  amount  of  such  adjustment 
must  be  alleged.  Quarrier  v.  Peabody 
Ins.  Co.,  10  W.  Va.  507. 

Demand  most  be  alleged  in  some 
jurisdictions.  Nashville  L.  Ins.  Co.  v. 
Mathews,  8  Lea  (Tenn.)499.  In  others, 
demand  before  suit  brought  need  not 
be  averred.  Excelsior  Mut.  Aid  Assoc. 
V.  Riddle,  91  Ind.  84. 

Nonpajrment  of  loss  must  be  alleged. 
Richards  v.  Travelers'  Ins.  Co.,  80 
Cal.  505;  Gill  V.  yEtna  Live  Stock  Ins. 
Co.,  82  Hun  (N.  Y.)  363.  But  contra  in 
Nebraska.  Hanover  F.  Ins.  Co.  v.  Schel- 
lak,  35  Neb.  701. 

Maturity  of  Caose  of  Action  —  The  Rule. 
—  Where  the  policy  provides  for  pay- 
ment within  a  stated  period  after  proof 
and  ascertainment  of  loss,  the  com- 
plaint must  show  that  such  period  had 
expired  before  the  bringing  of  the  suit. 
Cowan  V.  Phenix  Ins.  Co.,  78  Cal.  181; 
Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  264; 
Pierson  v.  Springfield  F.  &  M.  Ins.  Co.,  7 
Houst.  (Del.)  307;  Mitchell  v.  Home 
Ins.  Co.,  32  Iowa  421;  German  Ins. 
Co.  V.  Hall,  I  Kan.  App.  43;  German- 
American  Ins.  Co.  V.  Etherton,  25  Neb. 
505;  Baton  Rouge  First  Nat.  Bank  z>. 
Dakota  F.  &  M.  Ins.  Co.,  6  S.  Dak.  424; 
Benedix  v.  German  Ins.  Co.,  78  Wis. 
77;  Carberry  v.  German  Ins.  Co.,  51 
Wis.  605;  Connecticut  Mut.  L.  Ins.  Co. 
V.  McWhirter,  73  Fed.  Rep.  444. 

Illustrations. — And  an  allegation  that 
plaintiff  has  duly  performed  all  the 
conditions  of  the  policy  on  his  part  is 
not  sufficient.     Cowan  v.  Phenix   Ins. 


Co.,  78  Cal.  181;  Doyle  v.  PhcEnix  Ins. 
Co.,  44  Cal.  264;  German  Ins.  Co.  v.  Hall, 
I  Kan.  App.  43;  Baton  Rouge  First  Nat. 
Bank  v.  Dakota  F.  &  M.  Ins.  Co.,  6  S. 
Dak.  424;  Carberry  v.  German  Ins.  Co., 
51  Wis.  605.  But  where  the  petition 
discloses  on  its  face  that  the  action  was 
not  brought  within  the  time  limited,  it 
is  sufficient.  German-American  Ins. 
Co.  V.  Etherton,  25  Neb.  505;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  McWhirter,  73 
Fed.  Rep.  444. 

In  Pennsylvania  F.  Ins.  Co.  v.  Faires, 
13  Tex.  Civ.  App.  iii,  it  was  held  that 
where  the  petition  showed  that  suit  was 
brought  more  than  three  months  after 
the  destruction  of  the  property,  and 
there  was  nothing  in  the  allegations  to 
indicate  that  suit  was  brought  before 
the  expiration  of  sixty  days  from  the 
time  proof  of  loss  was  made,  the  peti- 
tion was  sufficient. 

The  allegation  that  the  defendant 
had  neglected  and  refused  and  still 
does  neglect  and  refuse  to  pay  the  sum 
due  on  the  policy  or  any  part  thereof, 
"  although  more  than  sixty  days  have 
elapsed  since  such  notice  and  due  and 
satisfactory  proofs  of  loss  were  duly 
furnished  to  the  defendant  company," 
is  sufficient  allegation  that  sixty  days 
have  elapsed  since  such  proofs  were 
furnished  as  well  as  since  the  furnish- 
ing of  the  notice.  Benedix  v.  German 
Ins.  Co.,  78  Wis.  77. 

Where  the  policy  provided  that  the 
money  should  be  paid  "within  ninety 
days "  after  proof  that  the  insured 
received  injuries  which  alone  "  occa- 
sioned his  death  within  ninety  days 
from  the  happening  thereof,"  an  allega- 
tion in  the  complaint  that  "more  than 
ninety  days  had  elapsed  prior  to  the 
commencement  of  this  suit,  after  suffi- 
cient proof  that  the  insured,  at  a  time 
within  the  continuance  of  said  policy, 
had  sustained  bodily  injuries,  affected 
through  external,  violent  and  acci- 
dental means,  within  the  intent  and 
meaning  of  said  policy;  that  said  inju- 
ries alone  had  occasioned  death  within 
ninety  days  from  the  happening  of  such 
injuries,"  is  sufficient  when  coupled 
with  a  general  averment  of  compliance 
with  the  conditions  of  the  policy. 
Richards  v.  Travelers  Ins.  Co.,  89  Cal. 
170. 

Limitation  of  Action.  —  The  complaint 
must  show  that  the  action  was  com- 
menced within  the  time  stipulated  in 
the  policy  or  allege  a  reason  or  excuse 
for   failure    to   commence    the  action 
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within  that  time.  Moore  v.  State  Ins. 
Co.,  72  Iowa  414;  Oakland  Home  Ins. 
Co.  V.  Allen,  i  Kan.  App.  108;  De 
Grove  v.  Metropolitan   Ins.   Co.,  61   N. 

Y.  594. 

Waiver  of  Conditions  —  General  Rule. 
—  Where  any  of  the  conditions  prece- 
dent of  the  policy  have  been  waived  by 
the  defendant,  the  complaint  must  aver 
the  facts  constituting  the  waiver.  Home 
Ins.  Co.  V.  Duke,  43  Ind.  418;  Gillett  v. 
Burlington  Ins.  Co.,  53  Kan.  108;  Capi- 
tol Ins.  Co.  V.  Pleasanton  Bank,  48 
Kan.  397;  Phenix  Ins.  Co.  v.  Bachelder, 
32  Neb.  490;  De  Frece  v.  National  L. 
Ins.  Co.,  (Supreme  Ct.)  19  N.Y.  Supp.  8; 
Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co., 
no  N.  Car.  176;  East  Texas  F.  Ins.  Co. 
V.  Brown,  82  Tex.  631.  And  it  is  not 
sufficient  to  aver  the  waiver  in  general 
terms.  Home  Ins.  Co.  v.  Duke,  43 
Ind.  418.  In  this  case  the  court  said: 
"  The  code  has  modified  the  strictness 
of  the  rule  as  it  existed  at  common 
law,  by  providing  that  in  pleading  the 
performance  of  a  condition  precedent 
*  *  *  it  is  sufficient  to  allege  generally 
that  the  party  has  performed  all  the 
conditions  *  *  *.  But  this  provision 
has  not  been  extended  beyond  the  al- 
legation of  performance  *  *  *;  and 
Avhere  the  party  intends  to  rely  on  an 
excuse  for  not  performing,  such  as  a 
waiver  *  *  *  the  particular  circum- 
stances constituting  such  excuse  should 
be  averred." 

Applications  of  Rule.  —  A  petition 
stating  that  plaintiff  "made  out  and 
delivered  to  the  insurance  company 
proofs  of  loss  in  regular  form  and  that 
it  has  done  and  performed  all  the 
requirements  and  conditions  of  the 
policy,"  and  that  "  the  insurance  com- 
pany denied  all  liability  under  the 
policy,"  is  sufficient  to  allow  the  intro- 
duction of  evidence  showing  a  waiver. 
Capitol  Ins.  Co.  v.  Pleasanton  Bank, 
48  Kan.  397.  And  the  allegation  that 
deceased  complied  with  the  terms  of 
said  agreement  so  far  as  the  same  were 
to  be  complied  with  by  him  is  not 
equivalent  to  an  averment  that  he  "  had 
duly  performed  all  the  terms  and  con- 
ditions of  the  policy,"  and  evidence 
of  a  waiver  is  admissible  thereunder. 
De  Frece  v.  National  L.  Ins.  Co.,  (Su- 
preme Ct.)  19  N.  Y.  Supp.  8., 

Knowledge  of  Defendant.  —  Where 
the  petition  avers  the  waiver  of  a  breach 
of  a  condition  of  a  policy,  it  must  also 
aver  knowledge  of  the  breach  on  the 
part  of  the  defendant.    German-Ameri- 


can   Ins.   Co.   V.  Waters,  10  Tex.    Civ. 
App.  363- 

In  Illinois,  however,  it  has  been  held 
that  where  the  policy  provides  that  the 
action  shall  be  brought  within  a  specified 
time,  waiver  of  such  provision  need 
not  be  averred  in  the  declaration,  but 
it  is  a  proper  matter  for  reply  when  the 
limitation  is  set  up  by  plea.  Illinois 
Live  Stock  Ins.  Co.  v.  Baker,  49  111. 
App.  92;  affirmed  in  153  111.  240. 

Foreign  Statute.  —  Where  the  provi- 
sions of  a  statute  of  a  state  where  a 
company  is  incorporated  are  relied 
upon  to  avoid  the  effect  of  a  forfeiture 
for  nonpayment  of  premiums  on  a  life 
insurance  policy,  the  facts  bringing  the 
case  within  the  statute  must  be  alleged. 
Scheifers  v.  Massachusetts  Mut.  L.  Ins. 
Co.,  46  Ohio  St.  418. 

That  loss  arose  from  one  of  the  perils  in- 
sured against  must  be  shown.  Louis- 
ville M.  &  F.  Ins.  Co.  V.  Bland,  9 
Dana  (Ky.)  143;  Weltin  v.  Union 
Marine  Ins.  Co.,  (Supreme  Ct.)  37  N. 
Y.  St.  Rep.  595. 

That  the  policy  was  in  force  and  bind- 
ing when  the  loss  occurred  must  be 
shown.  Hartford  F.  Ins.  Co.  v.  Kahn, 
4  Wyoming  364;  Weltin  v.  Union 
Marine  Ins.  Co.,  (Supreme  Ct.)  37  N. 
Y.  St.  Rep.  595.  And  an  allegation 
that  there  still  remains  "a  loss  in  so 
much  of  the  cargo  damaged  as  afore- 
said which  was  covered  by  the  certifi- 
cates aforesaid,"  is  simply  a  conclusion 
and  insufficient.  Weltin  v.  Union 
Marine  Ins.  Co.,  (Supreme  Ct.)  37  N. 
Y.  St.  Rep.  595.  But  where  the  peti- 
tion avers  the  making  of  the  contract 
and  that  theplaintiflf  then  and  until  the 
loss  had  an  insurable  interest  in  the 
property,  but  does  not  state  the  dura- 
tion of  the  policy,  the  presumption  is 
that  the  contract  continued  to  the  time 
of  loss.  Hartford  F.  Ins.  Co.  v.  Kahn, 
4  Wyoming  364. 

AppUcation  need  not  be  {Attached  to  or 
made  a  part  of  the  declaration  or  com- 
plaint. Phenix  Ins.  Co.  v.  Stocks,  149 
111.  319;  Continental  L.  Ins.  Co.  v. 
Rogers,  119  111.  474;  Grange  Mill  Co. 
V.  Western  Assur.  Co.,  118  111.  396; 
Illinois  F.  Ins.  Co.  v.  Stanton,  57  111. 
354;-  Herron  v.  Peoria  M.  &  F.  Ins. 
Co.,  28  111.  235;  Phoenix  Ins.  Co.  v. 
Stark,  120  Ind.  444;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Hazelett,  105  Ind. 
212;  Penn.  Mut.  L.  Ins.  Co.  v.  Wiler, 
100  Ind.  92;  Continental  L.  Ins.  Co.  v. 
Kessler,  84  Ind.  310  ;  Mutual  Ben.  L. 
Ins.  Co.  V.  Cannon,  48  Ind.  264;  Com- 
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monweallh's  Ins.  Co.  v.  Monninger,  i8 
Ind.  352.  And  this  rule  applies  although 
the  application  is  made  a  part  of  the 
policy  by  the  terms  thereof.  Con- 
tinental L.  Ins.  Co.  V.  Kessler,  84  Ind. 
310;  Mutual  Ben.  L.  Ins.  Co.  v.  Cannon, 
48  Ind.  264;  Commonwealth's  Ins.  Co. 
V.  Monninger,  18  Ind.  352.  Though 
in  some  jurisdictions  it  has  been  held 
that  where  the  policy  refers  to  the  ap- 
plication as  forming  a  part  thereof,  and 
is  a  warranty  on  the  part  of  the  assured, 
the  application  must  be  attached  to  or 
set  out  in  the  complaint.  Tischler  v. 
California  Farmers'  Mut.  F.  Ins.  Co., 
66  Cal.  178;  Gil  more  v.  Lycoming  F. 
Ins.  Co.,  55  Cal.  123;  Bobbitt  v.  Liver- 
pool, etc.,  Ins.  Co.,  66  N.  Car.  70;  Bid- 
well  V.  Connecticut  Mut.  L.  Ins.  Co.,  3 
Sawy.  (U.  S.)  261.  However,  in  the 
jurisdictions  where  this  latter  rule  pre- 
vails, if  the  application  is  verbal,  and 
not  required  by  the  provisions  of  the 
policy  to  be  in  writing,  the  terms 
thereof  need  not  be  alleged  in  the  com- 
plaint. Tischler  v.  California  Farmers' 
Mut.  F.  Ins.  Co.,  66  Cal.  178. 

Where  the  application  is  set  out  in 
the  declaration  and  made  a  part  of  the 
same,  it  has  the  same  effect  as  if  every 
fact  therein  stated  had  in  the  ordinary 
way  been  expressly  averred.  Conti- 
nental L.  Ins.  Co.  V.  Rogers,   119  111. 

474- 

Policy  as  an  EzMbit.  —  The  policy 
should  be  filed  with  the  pleadings  as 
an  exhibit.  Indiana  Ins.  Co.  v.  Hart- 
well,  100  Ind.  566.  Or  should  be  set 
out  in  terms  or  in  substance.  Rockford 
Ins.  Co.  V.  Nelson,  65  111.  415;  Richter 
V.  Michigan  Mut.  L.  Ins.  Co.,  66  111. 
App.  606;  Commercial  Union  Assur. 
Co.  V.  Dunbar,  7  Tex.  Civ.  App.  418. 

Negativing  Excepted  Bisks,  etc.  —  Gen- 
eral Rule.  —  The  plaintiff  is  not  required 
to  negative  prohibited  acts,  nor  deny 
that  the  loss  occurred  from  excepted 
risks,  these  being  matters  of  defense 
which  the  plaintiff  is  not  obliged  to 
anticipate.  Dennis  v.  Union  Mut.  L. 
Ins.  Co.,  84  Cal.  570;  Blasingame  v. 
Home  Ins.  Co.,  75  Cal.  633;  Lounsbury 
V.  Protection  Ins.  Co.,  8  Conn.  459; 
Louisville  Underwriters  v.  Durland, 
123  Ind.  544;  Jones  v.  U.  S.  Mut.  Ace. 
Assoc,  92  Iowa  652;  iEtna  Ins.  Co.  v. 
McLead,  57  Kan.  95;  Hunt  z*.  Hudson 
River  F.  Ins.  Co.,  2  Duer  (N.  Y.)  481; 
London,  etc.,  Ins.  Co.  v.  Crunk,  91 
Tenn.  376;  Employers'  Liability  Assur. 
Corp.  V.  Rochelle,  13  Tex.  Civ.  App. 
232;    Standard    L.,    etc.,    Ins.    Co.    v. 


Koen,  II  Tex.  Civ.  App.  273;  Burling- 
ton Ins.  Co.  V.  Rivers,  9  Tex.  Civ. 
App.  177;  River  Falls  Bankz/.  German- 
American  Ins.  Co.,  72  Wis.  535;  Red- 
man V.  ^tna  Ins.  Co.,  49  Wis.  431. 

Illustrations  and  Limitations  of  Rule. 
—  It  has  been  held  that  where  the 
policy  insures  plaintiff  against  loss, 
"except  as  hereinafter  provided,"  the 
declaration  must  state  the  excepted 
instances.  Cooledge  v.  Continental 
Ins.  Co.,  67  Vt.  14.  And  that  where 
the  policy  provides  that  the  company 
shall  be  liable  for  loss  or  damage,  ex- 
cepting loss  caused  directly  or  indi- 
rectly by  fire  or  lightning,  the  declara- 
tion must  state  that  the  loss  was  not 
caused  directly  or  indirectly  by  fire  or 
lightning.  Western  Refrigerator  Co. 
V.  American  Casualty  Ins.,  etc.,  Co., 
51  Fed.  Rep.  155. 

That  loss  was  caused  by  fire,  and 
not  by  the  falling  of  any  building,  is 
equivalent  to  an  allegation  that  it  was 
not  caused  by  afire  which  ensued  from 
the  falling  of  the  building.  Ferrer  v. 
Home  Mut.  Ins.  Co.,  47  Cal.  416. 

Where  the  policy  provides  that  the 
company  shall  be  liable  for  any  loss 
occasioned  by  fire,  except  when  caused 
by  explosion  of  boiler  and  except  as 
limited  by  certain  warranties  contained 
in  the  policy,  a  complaint  which  alleges 
that  the  loss  was  caused  by  fire,  which 
was  not  caused  by  the  explosion  of  any 
boiler,  and  avers  generally  that  the 
plaintiffs  have  performed  all  the  con- 
ditions of  the  contract  on  their  part,  is 
suflScient.  Louisville  Underwriters  v. 
Durland,  123  Ind.  544. 

Conditions  Subsequent  —  The  Rule.  — 
Complaint  need  not  aver  the  perform- 
ance of  conditions  subsequent.  Dennis 
V.  Union  Mut.  L.  Ins.  Co.,  84  Cal.  570; 
Lounsbury  v.  Protection  Ins.  Co.,  8 
Conn.  459;  Rockford  Ins.  Co.  v.  Wil- 
son, 65  111.  415;  Phenix  Ins.  Co.  v. 
Pickel.  119  Ind.  155;  Home  Ins.  Co.  v. 
Duke,  43  Ind.  418;  Forbes  v.  American 
Mut.  L.  Ins.  Co.,  15  Gray  (Mass.)  249; 
Hunt  V.  Hudson  River  F.  Ins.  Co..  2 
Duer(N.  Y.)48i;  Whittle  v.  United  F. 
Ins.  Co.,(R.  I.  1897)  38  Atl.  Rep.  498; 
London,  etc.,  Ins.  Co.  v.  Crunk,  91 
Tenn.  376;  Farrell  v.  American  Em- 
ployers' Liability  Ins.  Co.,  68  Vt.  136; 
Troy  F.  Ins.  Co.  v.  Carpenter,  4  Wis. 
20;  Manhattan  F.  Ins.  Co.  v.  Willis.  23 
U.  S.  App.  103. 

Illustrations. —  Where  the  policy  pro- 
vided "that  camphene,  spirit  gas  or 
other  burning  fluid.when  used  as  a  light. 
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(a)  Accident  Policy}- 

Form  No.  1 1  4  4  2 .' 

(^Title  of  court  and  cause  as  in  Form  No.  5947.') 

Bridget  Gray,  plaintiff,  complains  of  the  National  Benefit  Association 
of  Indianapolis,  defendant,  and  says,  that  the  defendant  is  a  corpora- 
tion duly  incorporated  under  the  laws  of  this  state,  and,  during  the 


subjects  the  goods,  etc.,  to  an  additional 
premium,  and  premium  for  such  other 
use  must  be  indorsed  in  writing  on  the 
policy,"  it  was  held  that  the  complaint 
need  not  aver  that  camphene,  etc.,  was 
not  used  as  a  light,  or,  if  used,  that 
the  premium  was  indorsed  upon  the 
policy,  the  breach  of  the  condition  in 
the  policy  being  a  matter  of  defense. 
Hunt  V.  Hudson  River  F.  Ins.  Co.,  2 
Duer  (N.  Y.)  481. 

Where  the  policy  provided  that  in 
case  of  the  death  of  the  assured  the 
policy  shall  be  payable  "  to  his  wife, 
Minnie  Laudenschlager,  her  executors, 
administrators,  guardians  or  assigns, 
as  directed  by  said  member  in  his  ap- 
plication, or  to  such  other  person  or 
persons  as  he  may  subsequently  direct 
by  will  or  otherwise,"  the  wife  need 
not  allege  in  her  complaint  that  the 
assured  had  not  directed  the  payment 
of  the  money  to  any  other  person,  that 
being  a  matter  of  defense.  Lauden- 
schlager V.  Northwestern  Endowment, 
etc.,  Assoc,  36  Minn.  131. 

That  agent  has  complied  with  the  law 
relating  to  foreign  corporations  need 
not  be  alleged.  New  England  F.  &  M. 
Ins.  Co.  V.  Robinson,  25  Ind.  536.  And 
that  the  insurer  has  complied  with  the 
requirements  of  the  statutes  need  not  be 
averred.  Fitzsimmons  v.  City  F.  Ins. 
Co.,  18  Wis.  234. 

Payment  of  premium  or  agreement  to 
pay  need  not  be  alleged,  it  being  imma- 
terial whether  the  premium  was  paid 
in  cash  or  whether  credit  was  given. 
Ohio  Farmers'  Ins.  Co.  v.  Stowman,  16 
Ind.  App.  205;  River  Falls  Bank  v. 
German-American  Ins.  Co.,  72  Wis. 
535- 

Where  one  of  the  conditions  of  the 
policy  is  that  the  first  year's  premium 
shall  be  paid  at  the  home  office  on  de- 
livery of  the  policy,  the  complaint  need 
not  allege  such  payment  where  it  avers 
that  .the  policy  was  duly  executed  and 
delivered  for  valuation,  the  presump- 
tion being  that  the  premium  was  paid 
or  credit  was  given.  Stewart  w.  Union 
Mut.  L.  Ins.  Co.,  63  Hun  (N.  Y.)  328. 

Where  an  endowment  certificate  re- 


quires payment  of  all  assessments  and 
compliance  with  all  laws  governing  the 
order  conditioned  to  the  certificate  re- 
maining in  force,  the  declaration  need 
not  allege  such  payment  or  compliance. 
If  any  assessments  were  made  or  if 
there  were  any  laws  governing  the 
order,  such  facts  must  be  shown  by 
the  defendant.  Supreme  Lodge,  etc., 
V.  McLennan,  69  111.  App.  599. 

Allegation  of  Estoppel.  —  Where  the 
applicant  gives  truthful  answers  to  the 
questions  asked  but  the  agent  inserts 
false  answers,  the  complaint  need  not 
allege  that  the  company  is  estopped  by 
its  charter  to  set  up  illegal  acts  on  the 
part  of  its  agent  to  avoid  a  policy.  If 
by  the  charter  such  a  course  is  per- 
mitted, the  company  must  set  it  up  as 
a  defense.  Germania  L.  Ins.  Co.  v. 
Lunkenheimer,  127  Ind.  536. 

1.  Precedent. —  In  Bickford  v.  Travel- 
ers Ins.  Co.,  67  Vt.  418,  the  declaration, 
in  addition  to  the  ordinary  common 
counts,  contained  the  following  special 
count: 

"  In  a  plea  of  the  case,  for  that  the 
defendant,  heretofore,  to  wit,  on  the 
date  of  this  writ,  axBarton,  in  the  county 
of  Orleans,  was  indebted  to  the  said 
plaintiff  in  the  sum  of  five  hundred 
dollars,  for  money  due  to  said  plaintiff 
from  said  defendant  upon  an  accident 
ticket  issued  by  said  defendant  to  said 
plaintiff  on  the  sixth  day  oi  fanuary, 
A.  D.  i89j>,  insuring  said  plaintiff 
against  loss  of  time  not  exceeding 
t7venty-six  weeks;  and  ill  consideration 
thereof,  the  said  defendant  then  and 
there  undertook  and  faithfully  prom- 
ised the  plaintiff  to  pay  him,  the  said 
plaintiff,  the  sum  so  due  as  aforesaid 
when  thereto  afterwards  requested. 

Yet  though  often  requested,  the  de- 
fendant has  never  paid  the  same,  but 
wholly  neglects  and  refuses   so  to  do." 

This  count  was  held  good  and  the 
judgment  rendered  in  favor  of  plaintiff 
was  affirmed. 

2.  The  form  given  in  the  text  is  sub- 
stantially the  complaint  in  Gray  v^ 
National  Ben.  Assoc,  iii  Ind.  531. 

See  supra,  note  i,  p.  257. 
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times  hereinafter  mentioned  was,  and  now  is  engaged  in  the  business 
of  insuring  the  lives  of  persons  against  death  caused  by  bodily  injuries, 
effected  through  external,  violent  and  accidental  means,  when  death 
shall  result  therefrom  within  six  months  from  the  happening  of  such 
accident,  and  during  the  time  such  person  shall  be  a  member  of  such 
association;  that  in  pursuance  of  and  in  accordance  with  the  business 
of  such  defendant,  on  or  about  the  twenty-seventh  day  of  March,  i882, 
the  defendant  issued  to  one  William  E.  Gray  a  certain  policy  or 
certificate  of  insurance  in  said  association,  and  took  said  William  E. 
Gray  into  said  association  as  a  member  thereof,  a  copy  of  which  cer- 
tificate of  membership  or  policy  is  filed  with  and  made  a  part  of  this 
complaint ;  that  while  said  William  E.  Gray  was  a  member  of  said 
association,  to  wit,  on  th^  first  ddij  oi December,  i882,  he,  the  said 
William  E.  Gray,  was  employed  as  a  locomotive  fireman  on  a  locomotive 
engine  on  the  Kenticcky  Central  railroad;  that  while  so  employed 
the  locomotive  whereon  he,  the  said  William  E.  Gray,  was  so 
employed  collided  with  another  locomotive  and  train  of  cars  on 
said  railroad,  and  in  such  collision,  and  by  reason  thereof,  he,  the 
said  William  E.  Gray,  was  thrown  violently  against  the  boiler  of  the 
locomotive  engine  first  aforesaid,  whereon  he  was  fireman,  and 
pressed  against  the  boiler  of  such  locomotive  by  the  tank  thereof, 
and  was  thereby  accidentally  killed  by  external,  violent  and  acci- 
dental means ;^  that  on  or  about  the  fifth  day  of  April,  i883,  and 
within  six  months  after  the  accident  which  caused  the  death  of  the 
said  William  E.  Gray,  plaintiff  furnished  defendant  with  notice  and 
proper  and  sufficient  proofs  of  the  death  of  the  said  William  E.  Gray 
in  accordance  with  the  requirements  of  said  certificate  or  policy; 
that  plaintiff  in  all  respects  has  done  and  performed  all  the  condi- 
tions and  stipulations  of  such  contract  on  her  part,  but  that  the 
defendant  has  refused  and  still  refuses  to  pay  the  sum  of  one  thousand 
dollars,  in  said  certificate  or  policy  mentioned,  or  any  part  thereof. 
Wherefore  {continuing  and  concluding  as  in  Form  No.  5915). 

Form  No.  1 1  4  4  3  .* 
(Precedent  in  Railway  Pass.  Assur.  Co.  v.  Burwell,  44  Ind.  460.) 

\(^Title  of  court  and  cause  as  in  Form  No.  59^.7. y]"^ 

JBenjamin  Burwell  complains  of  The  Railway  Passenger  Assurance 
Company,  of  Hartford,  Connecticut,  and  says  that  the  defendants  are  a 
corporation  organized  by  and  under  the  laws  of  the  state  of  Connec- 

1.  That  death  resulted  from  accidental  Where  the  complaint  sets  up  the  con- 

injories   must  be  alleged.     Newman  v.  tract    and   alleges  the  performance  of 

Railway  Officials,  etc..  Ace.  Assoc,  15  conditions  by  the  plaintiff,  that  plain- 

Ind.  App.  29.     But  an  averment  of  the  tiff  was  totally  disabled  and  has  made 

circumstances  under  which  the  injuries  proper  proof  of  his  disability,  it  is  suffi- 

that  produced   death   occurred  is   not  cient  without  averring  that  such  proof 

necessary.     Richards  v.  Travelers  Ins.  was   satisfactory  to  the  officers  of  the 

Co.,  89  Cal.  170.  company.     Supreme   Council,   etc.,  v. 

That  proof  of  the  happening  of  the  acci-  Forsinger,  123  Ind.  52. 

dent  was    furnished    to  the   defendant  2.  See  supra,  note  I,  p.  257. 

before  bringing  suit  need  not  be  alleged.  3.  The  matter  to  be  supplied   in  [  ] 

Railway  Pass.  Assur.  Co.  v.  Burwell,  will    not    be    found    in    the    reported 

44  Ind.  460.  case. 
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4icut^  and  by  their  duly  authorized  agents  doing  business  in  the  state 
of  Indiana,  according  to  the  statutes  in  such  cases  made  and  pro- 
vided; that  said  company,  at  the  times  hereinafter  mentioned,  in 
accordance  with  the  objects  of  their  incorporation,  were  engaged  in 
the  business  of  insuring  persons  against  accidents  and  accidental 
injuries;  that  on  the  19th  day  oi  June,  i867,  in  consideration  of  the 
payment  by  the  plaintiff  of  the  premium  of  seventy-five  cents,  the 
defendants,  by  their  agent  duly  authorized  thereto,  made  their  policy 
of  insurance  printed  and  written,  which  is  hereto  attached  and  made 
a  part  of  this  complaint,  marked  A,  and  thereby  insured  the  plaintiff 
for  the  period  of  three  days,  commencing  on  the  day  aforesaid  at  nine 
o'clock  in  they<?r^noon,  in  the  sum  of  five  thousand  dollars,  against 
any  accident  resulting  in  death;  and  in  case  of  personal  injury  to 
the  plaintiff  causing  total  disability  for  a  period  of  not  exceeding 
■twenty-six  weeks,  the  defendant  agreed  to  pay  to  the  plaintiff  the  sum 
of  twenty-five  dollars  for  each  and  every  week  of  such  disability. 
Plaintiff  further  says  that  said  written  and  printed  policy  is  in  tabu- 
lar form  according  to  form  three,  for  convenience  used  by  said  com- 
pany, whereby  the  year,  month,  day  of  the  week,  and  hour  of  the 
execution  of  said  policy  are  indicated  by  cancelling  certain  figures; 
the  row  of  figures  or  numerals  on  the  right  hand  margin  of  said 
policy  were  designed  and  used  by  said  company  to  indicate  the  year; 
the  two  columns  immediately  left  of  said  last  described  numerals 
were  designed  to  indicate  the  month  in  the  order  namtfd;  the  two 
lines  of  numerals  at  the  top  margin  were  designed  and  used  to  indi- 
cate the  day  of  the  month,  and  those  on  the  bottom  margin  to  indi- 
cate the  hour  of  the  day;  and  the  dating  was  effected  by  cancelling 
the  numbers  in  each  line  respectively  according  to  the  date  of  the 
execution  of  the  policy;  and  in  accordance  with  such  form  and  rule, 
the  defendant,  in  the  plaintiff's  policy,  cancelled  the  numbers  and 
word  "67,"  '■'■June"  '■'■  19^'  and  "P,"  thereby  signifying  that  said 
policy  was  executed  at  the  time  first  stated.  And  afterward,  to  wit, 
on  the  19thday  oi  June,  1 867,  after  the  execution  of  said  policy,  and 
after  the  hour  of  nine  o'clock,  the  plaintiff,  while  engaged  in  the  act 
of  making  repairs  in  a  church,  and  near  the  ceiling  thereof,  acci- 
dentally slipped  from  a  ladder  upon  which  he  was  standing,  and  was 
precipitated  to  the  floor,  in  his  fall  striking  the  tops  of  the  pews 
beneath  him,  whereby  he  was  seriously  injured  in  his  spine,  hips,  and 
internal  parts,  and  wholly  and  totally  disabled  for  the  space  of  thirty 
weeks  from  prosecuting  his  ordinary  business  or  any  business  what- 
ever; that  is  to  say  for  more  than  twenty-six  weeks  as  limited  in  said 
policy.  And  afterward,  to  wit,  on  the  [said  19th]  ^  day  oi  June,  i867, 
the  plaintiff  gave  the  defendant  due  notice,  in  accordance  with  the 
terms  of  said  policy,  of  his  said  injury,  and  demanded  the  payment 
of  seventy-five  dollars  per  week  for  the  time  elapsed  at  the  time  of  said 

1.  This  complaint  was  demurred  to  given  the  notice  sooner.     The  demurrer 

on  the  ground  that  it  alleged   notice  was     sustained     and    the     complaint 

of  the  injury  on  the  twenty-fifth  day  of  held  insufficient  for  that  reason.     This 

June,  six  days  after  the  happening  of  defect  has  been   remedied  in  the  form 

the    accident,    without    averring    any  as  given  in  the  text.     In  other  respects 

legal  or  proper  excuse  for  not  having  the  complaint  was  held  sufficient. 
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notice;  and  after  the  expiration  of  said  tiventy-six ^^ttks  he  demanded 
the  payment  of  twenty-five  dollars  for  each  week  thereof,  which  pay- 
ment the  defendants  failed  and  refused  to  make,  and  failed  to  pay  any 
part  thereof,  and  do  still  refuse,  although  the  same,  in  the  sum  of  six 
hundred  and  fifty  dollars,  with  interest,  has  long  since  been  due  and 
payable; 

Wherefore  [plaintiff  demands  judgment  for  ^50  with  interest  and 
other  {continuing  and  concluding  as  in  Form  No.  5915)^ 

Form  No.  11444.' 
(Precedent  in  Farrell  v.  American  Employers'  Liability  Ins.  Co.,  68  Vt.  139.)* 

[(^Commencing  as  in  Form  No.  10663,  and  continuing  down  to  *)  in  a 
plea  of  the  case  for  that]^  the  defendant  did  make,  execute  and 
deliver  to  Martin  Farrell  of  said  Clarendon,  its  certain  policy  of 
insurance  upon  the  life  of  said  Martin  Farrell  against  certain  acci- 
dental injuries  as  therein  specified,  which  said  policy  was  numbered 
16013,  was  signed  hy  John  Macrae,  secretary  and  general  manager 
for  said  defendant  company,  and  was  countersigned  byon&N.F. 
Clark,  special  agent  of  said  defendant,  and  thereby  and  therein,  in 
consideration  of  the  warranties  contained  in  the  application  thereof, 
and  of  an  order  for  moneys,  therein  specified,  on  the  Central  Vermont 
Railroad  Company,  the  said  defendant  did  thereby  insure  the  said 
Martin  Farrell,  classified  by  occupation  as  '■'■  three''  iox  the  period 
thereinafter  specified,  to  wit,  for  the  period  of  one  year,  beginning  at 
noon  on  the  day  said  policy  was  dated,  to  wit,  on  said  first  day  of 
July,  \W3. 

And  therein  and  thereby  the  said  defendant  did  promise,  in  the 
event  of  injuries  resulting  in  the  death  of  said  J/"ar//;z  Farrell Xhxovi^ 
external,  violent  and  accidental  means,  to  pay  one  year's  wages,  to 
wit,  the  sum  of  $4<^^>  to  Mrs.  Farrell,  wife  of  said  Martin  Farrell, 
if  surviving.* 

And  the  plaintiff  avers  that  at  the  time  of  the  making  and  delivery 
of  said  policy,  to  wit,  on  s^xd^  first  day  oi  July,  i893,  she  was  the  wife 
of  said  Martin  Farrell,  and  continued  to  be  his  wife  up  to  the  time  of 
his  decease,  as  hereinafter  set  forth,  and  that  she  now  survives  him 
and  is  the  person  to  whom  the  defendant  undertook  and  promised  to 

1.  The  matter  supplied  and  to  be  continued  to  work  for  the  railroad  corn- 
supplied  within  [  ]  will  not  be  found  in  pany  until  the  time  of  the  accident 
the  reported  case.  tended  only  to  show  that  he  might  have 

2.  See  supra,  note  i,  p.  257.  earned   money  enough  to  enable  him 

3.  It  was  provided  in  the  policy  upon  to  make  the  payment,  but  was  not 
which  suit  in  this  case  was  brought  sufficient  as  showing  that  he  had  made 
that  unless  the  insured  should  pay  or  it.  For  the  reasons  above  stated,  a 
leave  in  the  hands  of  the  paymaster  of  judgment  in  favor  of  plaintiff  was 
the  railroad  company  the  instalments  reversed. 

of    premium    as    agreed    in    an    order  4.  Promises  relied  upon,  only,  need  be 

given  upon  said  railroad  the  contract  set  forth  in  the  declaration,  and  those 

should  be  void.     It  was   held  that  it  only  according  to  their  legal  effect  when 

was  incumbent  upon    the   plaintiff   to  applied  to  the  alleged  facts.     Failure  to 

show   that   the   policy  had   been   con-  set  forth  promises  not  relied  upon  will 

tinned  in  force  by  the  payment  of  the  not  constitute  a  variance.       Farrell  v. 

premiums   agreeably   to  the  terms   of  American  Employers' Liability  Ins.  Co., 

■the  order,  and  proofs  that  the  insured  68  Vt.  136;  Bates  v.  Leclair,  49  Vt.  229. 
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pay  said  sum  of  money  in  the  event  of  injuries  resulting  in  the  death 
of  said  Martin  Farrell,  as  above  set  forth. 

And  at  Clarendon  aforesaid,  at  the  time  of  making  said  policy,  to 
wit,  on  the  first  day  oi  July,  i893,  the  said  Martin  Farrell j^^\^  to  the 
defendant  the  sura  of  %lJf..Jfi,  being  the  full  amount  of  the  annual 
premium  thereon,  and  accepted  and  received  said  policy,  and  there- 
afterwards,  so  long  as  the  said  Martin  Farrell  lived,  he  complied  with 
all  the  conditions  and  requirements  of  said  policy  on  his  part. 

And  thereafterwards,  to  wit,  on  the  25th  day  oi  September,  a.  d. 
\W3,  at  Clarendon  aforesaid,  the  '&^\6.  Martin  Farrell  v^Zl^  struck  vio- 
lently upon  the  chest  by  a  large  block  of  coal  and  was  thereby 
severely  injured,  from  which  injuries  the  said  Martin  Farrell  there- 
afterwards, to  wit,  on  the  same  day,  died. 

And  the  plaintiff  thereafterwards,  on  the  fifth  day  of  October,  a.  d. 
iWS,  did  make  and  file  in  the  home  office  of  the  defendant,  in  the 
city  oi  New  York,  full,  complete  and  perfect  proofs  of  the  death  of 
said  Martin  Farrell,  from  injuries  received  through  external,  violent 
and  accidental  means,  which  said  proofs  were  in  writing  and  in  the 
form  prescribed  by  the  defendant,  and  contained  all  the  particulars 
of  said  injuries  and  death,  and  the  full  name  and  address  of  the  said 
Martin  Farrell  and  of  the  plaintiff;  and  the  defendant  thereby 
became  and  was,  by  means  of  the  premises  aforesaid,  liable  to  pay 
to  the  plaintiff  the  sum  of  %It.80,  (being  the  amount  of  one  year's 
wages  of  the  said  Martin  Farrell,^  diwA  being  so  liable,  the  defendant 
thereafterwards,  to  wit,  on  the  10th  day  of  October,  i893,  at  Claren- 
don aforesaid,  in  the  county  aforesaid,  did  assume  upon  itself,  and  to 
the  plaintiff  faithfully  promise  to  pay  the  plaintiff  the  sum  of  money 
aforesaid  when  thereto  requested. 

Yet,  though  often  requested  so  to  do,  the  defendant  has  not  paid 
said  sum,  or  any  part  thereof,  to  the  plaintiff,  but  wholly  neglects 
and  refuses  so  to  do  [{continuing  and  concluding  as  in  Form  No. 
10663)],^ 

(J>)  Benefit  Policy.^ 

1.  The  matter  to  be  supplied  within  Number  of  members  in  the  association 
[  ]  will  not  be  found  in  the  reported  case,     must  be  stated.    Mutual  Ace.  Assoc,  v. 

2.  See  supra,  note  i,  p.  257.  Tuggle,  133   111.  428.     Or  facts  stated 
Essential  Averments, —  Amount  payable     from  which  the  amount  can   be  ascer- 

upon  the  proper  assessment  oi   the  mem-  tained  with  certainty.     And  any  aver- 

bers,    as   provided    by  the    certificate,  ment   of  facts   by    which  the   amount 

must  be  alleged  in  some  jurisdictions,  could    be    determined      is    sufficient. 

Deardorfif  z/. Guaranty  Mut.  Ace.  Assoc,  Mutual  Ace.  Assoc,  v.  Tuggle,  138   111. 

89  Cal.  599;  Mutual  Ace.  Assoc,  v.  Tug-  428.    As,  for  example,  alleging  that  an 

gle,  138  111.  428;  Abe  Lincoln  Mut.  L.,  assessment  under  the  articles  of  incor- 

etc,  Soc.    V.   Miller,   23   111.   App.   341;  poration  and  by-laws  of  defendant  at 

Newman  v.  Covenant  Mut.  Ben.  Assoc,  the  time  of  the  death  of  the  assured  and 

72  Iowa  242;  Silvers   v.  Michigan  Mut.  for  all  time  thereafter  far  exceeded  the 

Ben.  Assoc,  94   Mich.  39;    O'Brien    v.  amount  sued  for.     Martin  z/.  Equitable 

Home  Ben.  Soc,  117  N.  Y.  310;  Darrow  Ace  Assoc,  61  Hun  (N.  Y.)  467.    Or, 

V.    Family   Fund   Soc,  116   N.  Y.  537;  that   defendant  has    refused   to   make 

Martin    v.   Equitable   Ace    Assoc,    55  the  assessment  which  it  had  agreed  to 

Hun  (N.  Y.)  574;  Meyers  v.  United  L.  make,  and  that   if  such  an  assessment 

Ins.   Assoc,  (City  Ct.)  17  N.  Y.  Supp.  had    been    made    defendant   could    or 

727.  would  have  realized  the  sum  sued  for. 
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Form  No.  1 1 4  4  5 .' 

{Commencement  as  in  Form  No.  5912. ) 

1.  On  the  12th  day  oi  July,  1S86,  the  defendants  were  and  ever 
since  have  been,  and  still  are,  duly  engaged  in  carrying  on  a  life 
insurance  business,  which  was  and  still  is  carried  on  by  them  under 
the  name  of  the  Connecticut  State  Insurance  Fund  of  the  Ancient 
Order  of  Hibernians  of  the  State  of  Connecticut,  which  name  was  and 
still  is  frequently  used  in  the  abbreviated  forms  A.  O.  H.  Insurance 
Fund  and  A.  O.  H.  State  Insurance  Fund. 

2.  On  said  12th  day  oi  July,  1886,  the  defendants,  in  consideration 
of  the  payment,  by  one  Thomas  lawler,  then  in  full  life,  but  since 
deceased,  of  one  dollar  initiation  fee  and  assessments  levied  from 
time  to  time  by  the  directory,  and  the  agreement  on  the  part  of  the 
said  Lawler  to  accept  the  conditions  and  rules  specified  in  the  agree- 
ment hereinafter  described,  entered  into  a  written  agreement  with 
said  Thomas  Lawler,  a  copy  of  which  is  hereunto  annexed,  wherein, 
among  other  things,  defendants  agreed  to  pay  to  the  plaintiff,  if 
living,  in  sixty  days  after  due  proof  of  the  death  of  said  Lawler,  the 
sum  of  one  thousand  dollars. 

3.  On  said  twelfth  ddij  oi  July,  i855,  the  plaintiff  was,  and  up  to 
the  time  of  his  decease  continued  to  be,  the  wife  of  said  Lawler,  and 
had  an  insurable  interest  in  his  life. 

4.  On  said  twelfth  day  oi  July,  1886,  the  said  Lawler  paid  to  the 


Herndon  v.  Triple  Alliance,  45  Mo. 
App.  426.  Or,  that  the  membership  in 
the  association  was  sufficient  to  make 
the  maximum  amount  named  in  the 
certificate  by  payment  of  two  dollars 
each.  Gossett  v.  Union  Mut.  Ace. 
Assoc,  27  111.  App.  266. 

And  an  averment  of  plaintiff's  share 
in  the  endowment  fund  of  the  associa- 
tion has  been  held  to  be  sufficient. 
Congower  v.  Equitable  Mut.  L.,  etc., 
Assoc,  94  Iowa  499. 

Failure  to  make  assessment  must  be 
alleged,  and  where  the  complaint  as- 
signs no  breach  except  the  promise  to 
pay  it  is  fatally  defective.  Curtis  v. 
Mutual  Ben.  L.  Co.,  48  Conn.  98;  Tay- 
lor V.  National  Temperance  Relief 
Union,  94  Mo.  35. 

Other  aathorities,  however,  hold  that 
the  certificate  itself  is  prima  facie  evi- 
dence of  the  maximum  amount  which 
might  be  collected  and  that  defendant 
must  plead  and  prove  that  a  less 
amount  would  be  realized  on  an  assess- 
ment of  the  members  under  the  cer- 
tificate. Elkhart  Mut.  Aid,  etc.,  Assoc. 
V.  Houghton,  103  Ind.  289;  Kansas 
Protective  Union  v.  Whitt,  36  Kan. 
760;  Lueders  v.  Hartford  L.,  etc.,  Ins. 
Co.,  4  McCrary  (U.  S.)  149. 

And  by  statute  in  some  states  it  is  re- 
quired that  all  policies  specify  the  ex- 


act sum  of  money  which  the  company 
promises  to  pay  upon  the  happening 
of  the  contingency  insured  against, 
and  the  payment  of  such  sum  upon  the 
appearance  of  such  contingepcy,  and 
under  this  statutory  provision  it  is  held 
that  it  is  unnecessary  to  allege  the 
amount  that  might  be  realized  under 
an  assessment  upon  the  members. 
Great  Western  Mut.  Aid  Assoc,  v.  Col- 
mar,  7  Colo.  App.  275;  National  Ace 
Soc  V.  Taylor,  42  111.  App.  97;  Follisz'. 
U.  S.  Mut.  Ace  Assoc,  94  Iowa  435; 
Warner z/.  National  L.  Assoc,  100  Mich. 
157;  McFarland  v.  U.  S.  Mut.  Ace 
Assoc,  124  Mo.  204. 

1.  The  form  given  in  the  text  is  sub- 
stantially the  complaint  in  Lawler  v. 
Murphy,  58  Conn.  294.  Upon  de- 
murrer to  the  complaint,  on  the  ground 
that  it  appeared  fiom  the  contract  de- 
clared on  that  the  defendants  made  no 
personal  contract  upon  which  they  were 
personally  liable,  it  was  held  that  the 
complaint  was  sufficient,  as  it  did  not 
appear  as  a  matter  of  law,  from  the 
contract  declared  on,  that  the  defend- 
ants made  no  personal  contract  or 
agreement,  as  they  might  have  been 
an  organization  consisting  simply  of  in- 
dividuals united  under  a  distinguishing 
associate  name  for  business  purposes. 

And  see  also  supra,  note  2,  p.  268. 


269 


Volume  ID. 


11445.  INSURANCE.  11446. 

defendants  the  sum  of  one  dollar,  initiation  fee,  so  called,  and  there- 
after, during  the  remainder  of  his  life,  paid  eight  assessments  of  one 
dollar  each,  levied  from  time  to  time  by  the  defendants  through  the 
directory,  so  called. 

t^.  Said  eight  assessments  so  paid  by  the  said  Lawler  were  all  of 
the  assessments  levied  from  time  to  time  by  the  defendants  or  said 
directory  during  the  remainder  of  the  said  Lawler  s  life. 

6.  On  the  seconcl  dsLy  oi  January,  i888,  said  Thomas  Lawler  diedy 
which  death  did  not  occur  "  in  or  in  consequence  of  a  duel,  or  by  the 
hands  of  justice,  or  in  the  violation  of  or  the  attempt  to  violate  any 
law  of  the  United  States  or  of  any  state  thereof,  or  of  any  foreign 
country." 

7.  Said  Lawler  duly  kept  and  fulfilled  all  of  the  conditions  and 
rules  of  said  agreement  of  insurance  on  his  part. 

8.  The  plaintiff  duly  fulfilled  all  the  conditions  of  said  agreement 
of  insurance  on  her  part,  and  on  the  third  dz.y  oi  January,  1S88,  made 
due  proof  of  death  according  to  the  requirements  of  the  policy. 

9.  On  said  second  da.y  of  January,  1888,  there  were  and  at  all  times 
since  have  been,  and  still  are,  one  thousand  persons  who  are  liable  by 
the  rules  of,  and  under  agreement  with,  the  defendants  to  pay  a 
death  assessment  oi  one  dollar  each  to  the  defendants,  to  enable,  and 
which  would  have  enabled,  the  defendants  to  meet  and  discharge 
their  agreement  with  the  plaintiff  as  above  stated. 

10.  Said  assessment  has  never  been  made  by  the  defendants  and 
the  amount  of  said  insurance  has  never  been  paid  to  the  plaintiff.^ 
The  plaintiff  claims  %1,200  damages. 

{Conclusion  as  in  Form  No.  5912.^ 

(c)  Endmvment  Policy. 

Form  No.  1 1  44  6  . 

(Precedent  in  Hogan  v.  Pacific  Endowment  League,  gg  Cal.  250.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  5910^^ 

The  plaintiff  in  the  above-entitled  action  complains  of  the  defend- 
ant therein,  and  for  cause  of  action  alleges: — 

I.  That  said  defendant  is  a  voluntary  and  unincorporated  associa- 
tion of  a  very  large  number  of  persons,  and  has  for  its  object  the 
payment  of  endowments  in  the  sum  of  %500  at  certain  periods,  com- 
puted according  to  the  age  of  the  member,  until  the  aggregate  pay- 
ments to  each  member  amount  to  the  sum  of  %5,000. 

That  said  sums  of  %500  are  paid  to  the  members  out  of  a  fund  created 
for  that  special  purpose,  and  held  by  defendant  in  trust  for  the  pur- 
pose of  said  payment.  That  said  fund  is  designated  the  "  endow- 
ment fund,"  and  is  composed   of    the  proceeds    from    assessments 

1.  Promise  to  make  the  assessment  need  Rules  Under  the  Practice  Act,  c.  3,  §  5). 

not  be  alleged,   where   the  complaint  2.  In  this  case  judgment  for  plaintiff 

upon  a  contract  providing  for  the  male-  was  affirmed, 

ing  of   assessments    alleges    that   the  See  also  supra,  note  i,  p.  257. 

assessments    had    never    been    made.  3.  The  matter  to  be  supplied  within 

Lawler  v.  Murphy,  58  Conn.  294  {citing  [  ]  will  not  be  found  in  the  reported  case. 
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levied  upon  the  members  to  meet  the  payment  of  said  endowment  of 
%500  as  the  same  becomes  due,  and  is  also  composed  of  fines  levied 
for' nonpayment  of  said  assessments  and  the  accumulation  of  inter- 
ests derived  from  investments  of  said  assessments  when  collected. 

That  said  assessments  and  fines  are  levied  by  said  defendant  upon 
its  members. 

That  at  all  the  times  hereinafter  mentioned,  the  persons  compos- 
ing the  said  association  transacted  the  business  thereof  at  said  city 
and  county  of  San  Francisco.,  under  the  common  name  of  '•'■Pacific 
Endowment  League  "  and  made  and  executed  all  business  concerning 
the  same,  in,  under,  and  by  said  name. 

That  heretofore,  to  wit,  during  the  year  i8^^,  and  prior  to  August 
of  that  year,  this  plaintiff  was  admitted  to  membership  in  said 
defendant  association,  and  did  join  the  same  and  thereby  became  a 
member  thereof  in  good  standing,  and  has  continuously  ever  since 
been  a  member  of  said  defendant  association,  in  good  standing 
therein. 

2.  That  heretofore,  on  the  sixth  day  of  August.,  i&88,  the  said 
defendant  association  made,  executed,  and  delivered  to  plaintiff  a 
certain  written  instrument,  of  which  the  following  is  a  true  copy,  viz: 
(^Ifere  was  inserted  a  copy  of  the  instrument)?- 

That  plaintiff  was  a  member  of  said  defendant  association  in  good 
standing  on  the  thirteenth  day  oi  January,  i891,  and  on  that  date  pre- 
sented said  coupon  to  the  secretary  of  said  association,  the  said 
_/.  A/fred Zeuders, and  demanded  payment  thereof,  and  said  association 
then  and  there  refused  to  make  payment  of  said  sum  of  ^00  pro- 
vided for  in  said  coupon.  That  said  demand  was  made  by  plaintiff 
on  said  thirteenth  day  of  January.,  iS91,  upon  said  defendant  associa- 
tion, at  said  city  and  county  of  San  Francisco.  That  at  the  time  of 
said  presentation  and  of  said  demand,  there  were  ample  funds  and 
money  in  said  "  endowment  fund  "  to  fully  pay  said  sum  of  %500  pro- 
vided for  in  the  said  coupon.  That  no  part  of  said  sum  of  %500 
provided  for  in  said  coupon  has  been  paid. 

Wherefore,  plaintiff  prays  judgment  against  the  said  defendant 
association  for  the  sum  of  %500,  with  interest  and  costs  of  suit,  and 
that  by  said  judgment  the  defendant  association  be  directed  to  pay 
the  same  out  of  the  said  "endowment  fund;"  and  for  such  other, 
further  or  different  relief  as  may  be  just. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  5910.y\^ 

(d)  Fire  Policy.'^ 

1.  Copy  of  the  instnunent  sued  on  was  five  hundred  dollars  on  presentation  of 

as  follows:  this  coupon  to  the  secretary. 

"Certificate  No.  88.    Coupon  No.  /.  J.  G.  Severance^  President. 

%Soo.  J.  Alfred  Lenders,  Sf^CTeidiTy.'^ 

San  Francisco,  Cat.,  August  6,  i888.  2.  The  matter  to  be  supplied  within 

Provided,  Mr.  Thomas  C.  Hogan  shall  [  ]  will  not  be  found  in  the  reported 

be  a  member  in  good  standing  thereof  case. 

on  the  thirteenth  day  oi  January^  189/,  3.  See  supra,  note  i,  p.  257. 

the  Pacific  Endowment  League  will  pay  Other  Insurance.  —  Where  by  the  pro- 

to  his  order  on  that  date  the  sum  of  visions  of  the  policy  the  company  is 
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aa.  In  General. 


to  be  liable  for  such  amount  as  said 
policy  bears  to  the  whole  insurance, 
the  complaint  must  state  what  other 
insurance  was  on  the  property.  Coats 
V.  West  Coast  F.  &  M.  Ins.  Co.,  4 
Wash.  375. 

Occupancy.  — Where  the  policy  provides 
that  if  the  premises  cease  to  be  occu- 
pied the  policy  shall  be  void,  the  com- 
plaint must  show  that  the  premises 
were  occupied  at  the  time  of  the  loss, 
.^tna  Ins.  Co.  v.  Black,  80  Ind.  513. 
But  a  complaint  is  sufficient  in  this 
respect  which  avers  that  the  plaintiff 
"hath  upon  his  part  performed  each 
and  every  act  which  by  the  terms  of 
said  policy  he  was  required  to  do." 
Phenix  Ins.  Co.  v.  Golden,  121  Ind.  524. 
And  where  a  policy  covered  a  barn, 
farming  implements,  hay,  corn,  etc.,  a 
complaint  alleging  that  on  a  certain 
day  the  barn  and  the  other  property 
covered  by  the  policy,  and  in  the  barn 
at  the  time,  were  destroyed  by  fire,  was 
held  to  sufficiently  aver  that  the  build- 
ing was  occupied  at  the  time  of  its 
destruction.  Phenix  Ins.  Co.  v.  Pickel, 
119  Ind.  155. 

Option  to  Bebnild.  —  Complaint  need 
not  aver  that  the  defendant  did  not 
elect  to  replace  the  property,  that  being 
a  matter  of  defense.  Howard  F.  &  M. 
Ins.  Co.  V.  Cornick,  24  III.  455;  Bene- 
dix  V.  German  Ins.  Co.,  78  Wis.  77. 

Precedent.  —  In  Phenix  Ins.  Co.  v. 
Allen,  109  Ind.  273,  the  third  para- 
graph of  the  complaint  charged  in  sub- 
stance that  the  plaintiffs  were,  on  the 
ninth  day  of  May,  1884,  the  owners  of  a 
forty-acre  tract  of  land  in  section  five 
(5),  in  township  two  (2)  north,  of  range 
three  (3)  west,  on  which  had  been 
erected  and  were  standing  a  one-story, 
shingle-roof,  frame  and  log  dwelling- 
house,  and  a  shingle-roof  frame  gran- 
ary; that  on  the  same  day  the  plaintiffs 
were,  as  lessees,  occupying  and  culti- 
vating a  tract  of  land  containing  one 
hundred  and  eighty-four  acres  in  sec- 
tion ten  (10),  in  the  same  township  and 
range,  belonging  to  another  person; 
that  at  the  same  time  the  plaintiffs 
were  the  owners  of  twenty-five  tons  of 
hay,  two  horses,  and  a  considerable 
amount  of  other  specifically  described 
personal  property  situate  and  kept  in  a 
barn  located  on  said  leased  tract  of 
land  in  said  section  ten  (10);  that  on 
said  ninth  day  of  May,  1884,  one  Clifford 
Fish,  who  was  the  agent  of  the  defend- 


ant, visited  the  plaintiffs  at  said  barn 
on  said  section  ten  (10),  and  proposed 
that  the  defendant  should  issue  to  them 
a  policy  of  insurance  against  loss,  by 
fire  and  lightning,  on  their  said  dis- 
tructible  property,  which  he  then  saw 
and  examined,  for  the  aggregate  sum 
of  seven  hundred  and  sixty  dollars,  to 
run  from  the  first  day  of  May,  1884,  for 
the  term  of  five  years,  such  policy  of 
insurance  to  be  issued  in  consideration 
of  the  sum  of  eleven  dollars  and  fifty 
cents,  for  which  the  plaintiffs  might 
execute  their  promissory  note,  payable 
on  the  first  day  of  May,  1885;  that  the 
plaintiffs  accepted  the  offer  thus  made 
to  them,  and  executed  to  the  defendant 
their  promissory  note  for  eleven  dol- 
lars and  fifty  cents,  payable  on  said 
first  day  of  May,  1885,  and  signed  an 
application  for  a  policy  of  insurance  to 
be  issued  in  accordance  with  the  agree- 
ment which  had  been  entered  into  con- 
cerning the  same;  that  said  application, 
when  it  was  signed  and  delivered  to 
the  said  Fish,  was  blank  as  to  the  loca- 
tion of  the  property  on  which  the  policy 
of  insurance  was  to  be  issued;  that  in 
this  blank  condition  the  said  Fish  de- 
livered the  application  to  one  Addison 
Works,  at  the  city  of  Vevay,  who  was 
the  local  agent  of  the  defendant  for  the 
county  of  Switzerland;  that  the  said 
Works,  without  the  knowledge  or  con- 
sent of  the  plaintiffs,  filled  up  the  blank 
in  said  application  so  as  to  make  it 
appear  that  the  personal  property,  as 
well  as  the  buildings  to  be  included  in 
the  policy  ot  insurance,  was  situate 
upon  their  forty-acre  tract  of  land  in 
section  five  (5),  hereinabove  referred 
to;  that,  with  the  blank  so  filled  up,  the 
said  Works  transmitted  such  applica- 
tion to  the  defendant's  office  in  the  city 
of  Chicago,  in  the  State  of  Illinois; 
that  the  defendant  thereupon  issued  to 
the  plaintiffs  a  policy  of  insurance  upon 
the  property  mentioned  in  the  applica- 
tion in  accordance  with  the  original 
agreement  with  Fish,  except  that  the 
personal  property  was  erroneously 
described  therein  as  situate  in  section 
five  (5),  instead  of  in  section  ten  (10), 
following,  in  that  respect,  the  descrip- 
tion of  it  given  by  the  said  Works  as  it 
was  by  him  wrongfully  written  into 
the  application;  that  the  personal  prop- 
erty covered  by  s^id  policy  of  insur- 
ance, except  the  two  horses,  being  at 
the  time  situate  upon  the  said  section 
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Form  No.  1 1447.' 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  13.) 

{Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  two  thousand  dollars,  the 
value  of  a  dwelling  house  (or  other  property,  as  the  case  may  be')  which 
the  defendant,  on  the  tenth  day  oi  June,  i896,  insured  against  loss  or 
injury  by  fire  or  other  perils  in  the  policy  of  insurance  mentioned, 
for  the  term  oi  Jive  years,  which  house  (or  other  property)  was  wholly 
destroyed  (or  was  damaged)  by  fire  on  the  twelfth  day  of  April,  iS98y 
of  which  the  defendant  has  had  notice. 

Jeremiah  Mason^  Attorney  for  plaintiff. 

Form  No.  1 1448.' 
(Conn.  Prac.  Act,  p.  97,  No.  149.) 

{Commencement  as  in  Form  No.  5912.) 

1.  The    plaintiff  was   the   owner   of   (or   had  an  interest  in)  the 
■  dwelling-house,  known  as  No.  100  State  street,  Hartford,  at  the  time 

of  its  insurance  and  of  the  fire,  hereinafter  mentioned. 

2.  On  July  1st,  1 875,  the  defendant  was,  and  still  is,  a  corporation, 
duly  incorporated  under  the  laws  of  this  State,  with  power  to  insure 
risks  by  fire. 

3.  On  said  day,  in  consideration  of  %H0,  to  it  paid,  the  defendant 
executed  to  the  plaintiff  a  policy  of  insurance  on  said  house,  a  copy 
of  which  is  hereto  annexed,  marked  Exhibit  A  (or  state  its  tenor).^ 

4.  On  March  Xst,  tS79,  said  house  was  totally  destroyed  {or greatly 
damaged)  by  fire. 

5.  The  plaintiff's  loss  thereby  was  $3,000. 

6.  On  April  1st,  iS79,  he  furnished  the  defendant  with  proof  of  his 
said  loss  and  interest,  and  otherwise  duly  performed  all  the  condi- 
tions of  said  policy  on  his  part. 

7.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  ^,200  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912). 

Form  No.  1 1449.' 

(  Venue  and  title  of  court  as  in  Form  No.  6939.) 

John  Doe  and  Richard  Foe,  plaintiffs  in  this  suit,  who,  at  the  time 
the  liability  hereinafter  mentioned  accrued,  were  and  ever  since  have 

ten  (10),  as  the  said  Fish  well  knew,  this  paragraph  was  sustained,  the  court 
was,  on  the  twentieth  day  of  November,  holding  that  if  the  misdescription  of 
1884,  destroyed  by  fire,  of  which  the  the  location  of  the  property  was  writ- 
defendant  was  duly  notified;  that  the  ten  into  the  application  by  the  agent 
plaintiffs  did  not  know,  until  after  of  the  insurer,  without  the  knowledge 
the  greater  part  of  the  property  insured  or  consent  of  the  insured,  it  was  a  fact 
was  so  destroyed  by  fire,  that  such  which  the  insured  was  entitled  to  aver 
property  was  described  in  the  policy  in  his  complaint  and  to  prove  at  the 
of  insurance  as  situate  upon  said  trial  without  asking  a  reformation, 
section  five  (5),  as  hereinabove  set  either  of  the  application  or  of  the  policy 
forth.  issued  upon  it. 

An  order  overruling  a  demurrer  to        1.  See  supra,  note  3,  p.  271. 
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been  partners,  under  the  firm  name  and  style  of  Doe  6^  Roe,  at  the 
city  of  Chicago  in  said  county  of  Cook,  by  Jeremiah  Mason,  their  attor- 
ney, complain  of  The  Commercial  Fire  Insurance  Company,  the  defend- 
ant, which  is  a  corporation,  organized  and  existing  under  the  laws  of 
the  state  of  Illinois  and  which  has  been  duly  summoned,  of  a  plea  of 
trespass  on  the  case  on  promises. 

For  that,  whereas,  heretofore,  to  wit:  on  the  third  ddij  of  January, 
A.  D.  1^98,  at  Cook  county  aforesaid,  the  plaintiffs  were  interested  in 
and  were  the  owners  of  the  property  mentioned  and  described  in  the 
policy  of  insurance  hereinafter  set  forth,  which  was  of  the  value  of 
Jorty  thousand  dollars,  and  so  continued  to  be  until  the  destruction  of 
the  same  by  fire,  as  hereinafter  mentioned;  and  the  said  defendant,^ 
on  the  same  day,  in  consideration  of  a  premium  in  money  then  and 
there  paid  to  it  therefor  by  the  plaintiffs,  made  and  delivered  to  the 
plaintiffs  a  policy  of  insurance,  of  which  the  following  is  a  true  copy, 
and  thereby  undertook  and  promised  as  is  therein  set.  forth,  to  wit: 
(setting  out  a  copy  of  the  policy). 

And  the  plaintiffs  aver  that  afterwards,  and  before  the  expiration 
of  the  time  limited  in  said  policy,  to  wit,  on  the  eighth  day  of  June, 
A.  D.  i2>98,  the  said  property  was  accidentally,  and  by  misfortune, 
totally  consumed  by  fire,  of  which  loss  the  said  plaintiffs  forthwith 
gave  notice  to  the  defendant  in  writing,  and  as  soon  as  possible 
thereafter,  to  wit:  on  the  same  day,  delivered  to  the  defendant  a 
particular  account  thereof  under  their  hands  and  verified  by  their 
oaths  and  did  at  the  same  time  declare  on  oath  what  other  insurance 
had  been  made  on  the  same  property,  giving  a  copy  of  the  written 
portion  of  each  of  said  policies,  and  stating  the  whole  value  of  the 
property  insured,  and  the  manner  in  which  the  building  in  which  the 
loss  occurred  was  occupied  at  the  time  of  the  loss,  and  who  were  the 
occupants,  and  how  the  fire  originated,  and  did  also  at  the  time 
deliver  to  the  defendant  a  certificate,  under  the  hand  and  seal  of  a 
notary  public  most  contiguous  to  the  place  of  said  fire,  not  concerned 
in  said  loss  nor  related  to  the  plaintiffs,  that  he,  said  notary,  was 
acquainted  with  the  character  and  circumstances  of  the  plaintiffs, 
and  verily  believed  that  they  really,  and  by  misfortune,  had  sustained 
by  said  fire  loss  and  damage  to  the  amount  oi  forty  thousand  dol\a.rs, 
and  did  duly  perform  all  the  acts  and  things  required  of  them  by  said 
policy,  and  the  defendant  then  and  there  received  and  accepted  said 
proofs  as  satisfactory,  and  waived  all  objection  thereto. 

Yet  the  said  defendant,  although  often  requested,  and  though  more 
than  sixty  days  have  elapsed  since  the  delivery  of  said  proofs  of  loss, 
has  not  paid  the  said  money  or  any  part  thereof  to  the  plaintiffs,  but 
to  pay  the  same  has  neglected  and  refused,  to  the  damage  of  the 
plaintiffs  oi  fve  thousand  do\\a.rs,  and  therefore  they  bring  (continuing 
and  concluding  as  in  Form  No.  6939). 

1.  Naming  the  defendant  in  the  com-  averment  that  the  policy  is  the  contract 
mencement  and  then  alleging  that  "  the  of  the  defendant  named  in  the  corn- 
defendant  made  a  policy  of  insurance  mencement  of  the  writ.  Supreme 
and  delivered  the  same  to  the  plaintiff  Lodge,  etc.,  v.  McLennan,  69  111.  App. 
in  words  and  figures  following,  to  wit,"  599. 
setting  forth  the  policy,  is  a  sufficient 
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Form  No.  11450.' 

(Precedent  in  Western  Home  Ins.  Co.  v.  Thorp,  48  Kan.  240.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5911^^ 

The  said  Lexcina  C.  Thorp,  plaintiff,  complains  of  the. said  Western 
Home  Insurance  Company,  defendant,  for  that  the  said  defendant,  in 
consideration  of  a  certain  premium  by  and  between  the  said  plaintiff 
and  defendant  agreed  upon,  and  by  the  said  plaintiff  then  paid,  to 
wit:  the  sum  of  %18,  on  the  IJflh  day  of  January,  1S86,  at  Paola, 
Miami  county,  Kansas,  did,  by  a  certain  policy  of  insurance  of  that 
date,  duly  executed,  insure  the  said  plaintiff  against  loss  and  damage 
by  fire  to  the  amount  of  ^00,  which  policy  of  insurance  with  schedule 
thereto  attached  is  hereto  attached,  marked  "Exhibit  ^4,"  and  made 
a  part  of  this  petition.  And  the  said  plaintiff  further  says,  that  at 
the  time  of  the  date  of  said  policy  of  insurance  the  said  plaintiff  was 
the  owner  of  the  said  two-^tory,  frame,  shingle-roofed  building, 
occupied  as  a  retail  grocery  store,  situated  on  lot  7,  block  S2,  Faola, 
Miami  county,  Kansas,  known  as  the  "Thorp  ladder  factory,"  and  so 
continued  from  thence  up  and  until  the  time  of  the  said  loss  herein- 
after mentioned.  And  the  said  plaintiff  further  says,  that  she  has 
duly  kept,  observed  and  performed  all  the  requirements  and  con- 
ditions contained  in  said  policy,  and  in  the  schedule  thereto  attached, 
by  her  the  said  plaintiff  to  be  kept,  observed  and  performed  in  that 
behalf.  And  the  plaintiff  further  avers,  that  afterward,  on  the  1st 
day  of  April,  1S86,  the  said  /av- story  frame,  shingle-roof  building 
became  and  was  consumed  and  wholly  destroyed  b,y  fire,  of  all  which 
the  said  defendant  afterward,  to  wit,  on  the  1st  day  of  April,  1S86. 
had  due  and  legal  notice.  And  the  said  plaintiff  further  says,  that 
she  has  been  damaged  by  the  burning  of  the  /rc^-story,  frame,  shingle- 
roofed  building  to  the  amount  of  the  said  sum  ot  ^300  and  over.  Yet 
the  said  defendant,  although  the  said  plaintiff  has  duly  done  and 
performed  all  and  singular  the  requirements  and  conditions  by  said 
policy  and  schedule  thereto  attached  required  to  be  done  and  per- 
formed by  the  said  plaintiff,  to  entitle  her  to  the  payment  of  said 
amount  of  loss  so  sustained  by  said  plaintiff,  and  to  render  the  said 
defendant  liable  to  pay  the  same,  yet  not  regarding  its  said  duty  in 
the  premises,  did  not  or  would  not  pay  the  said  sum  of  $300,  nor  any 
part  thereof,  to  the  said  plaintiff,  but  hitherto  and  still  refuses  so  to 
do,  to  the  damage  of  said  plaintiff  ^00. 

Wherefore  the  said  plaintiff  prays  judgment  against  the  said 
defendant,  for  said  sum  of  $300,  her  damages  so  as  aforesaid  sus- 
tained, and  her  costs  of  suit. 

[^(^Signature  and  verification  as  in  Form  No.  59111^)^ 

1.  See  supra,  note  3,  p.  271.  quired  by  the  terms  of  the  policy.     The 

2.  The  judgment  in  favor  of  plaintiff  sufficiency  of  the  complaint  was  not 
in  this  case  was  reversed  on  the  ground     questioned. 

that  the  evidence  failed   to  show  that        3.  The  matter  to  be  supplied  within 
plaintiff  had  made  proof  of  loss  as  re-     [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  1 1  4  5  i .' 

(Precedent  in  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  133,  note.)^ 

{f^Title  of  court  as  in  Form  No.  69^.)] 3 
Muskegon  County,  ss. 

John  O'Brien,  of  the  city  of  Muskegon^  plaintiff  in  this  suit,  by 
Campbell  &*  Allen,  his  attorneys,  complains  of  Ohio  Insurance  Company, 
defendant  herein  in  a  plea  of  trespass  on  the  case  upon  promises, 
filing  this  his  amended  declaration,  in  pursuance  of  the  statute  in 
such  case  made  and  provided  and  of  the  leave  and  order  of  said 
court. 

For  that  the  said  defendant,  which  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  Ohio, 
and  authorized  thereunder  to  do  the  business  of  fire  insurance,  and 
which  is  duly  admitted  under  the  laws  of  the  State  of  Michigan  to  do 
and  carry  on  such  business,  doing  business  at  the  county  of  J/"/^^/^^- 
gon  aforesaid,  heretofore,  to-wit,  on  the  29th  day  of  March,  a.  d. 
i?>82,  at  the  city  oi  Dayton,  in  the  State  of  Ohio;  to-wit:  at  the  city 
oi  Muskegon  aforesaid,  on  the  application  of  the  plaintiff  made  a 
certain  policy  of  insurance  in  writing,  whereby  the  said  defendant  in 
consideration  of  six  dollars  to  it  in  hand  paid  by  the  said  plaintiff, 
receipt  whereof  was  thereby  acknowledged,  did  insure  the  said 
plaintiff  against  loss  or  damage  by  fire,  to  the  sum  of  four  hundred 
dollars,  to  the  following  specified  and  located  property,  to  wit:  on  his 
^«^-story  frame,  shingle  roof  dwelling  house  and  woodshed  attached, 
situate,  detached,  on  his  two-a.cre  lot  situate  on  the  northwest  corner 
of  Division  street  and  Laketon  avenue,  in  the  city  of  Muskegon, 
Michigan,  aforesaid. 

And  the  said  defendant,  for  the  consideration  aforesaid,  did  then 
and  there  and  thereby  promise  and  agree  to  and  with  the  plaintiff, 
his  executors,  administrators  or  assigns,  to  indemnify  and  make  good 
to  plaintiff  all  such  immediate  loss  or  damage,  not  exceeding  in 
amount  the  said  sum  oi  four  hundred  doWdiVS,  nor  the  interest  of  the 
said  assured  in  the  property,  as  should  happen  by  fire  to  the  property 
specified,  as  aforesaid,  from  the  said  29th  day  of  March,  a.  d.  i2>82, 
at  12  o'clock  at  noon,  until  the  full  end  and  term  of  three  years  next 
ensuing,  to-wit:  until  the  29th  day  of  March,  a.  d.  i2>85,  at  12  o'clock 
at  noon,  which  policy  being  No.  35,561. 

And  the  said  plaintiff  further  avers  that  at  the  time  of  the  making, 
execution  and  delivery  of  said  policy  of  insurance  as  aforesaid,  and 
from  thence  until  and  at  the  time  of  the  loss  and  damage  hereinafter 
mentioned,  he  had  an  interest  in  said  insured  property  to  a  large 
amount,  to-wit:  to  the  amount  of  one  thousand  dollars,  to-wit:  being 
the  sole  owner  thereof  ;n  fee  simple  absolute,  to-wit:  at  the  county 

1.  See  supra,  note  3,  p.  271.  mium  paid  or  to  be  paid,  the  property 

2.  This  declaration  was  held  sufficient  or  risk  insured  and  the  loss,  and  upon 
under  circuit  court  rules  No.  3  (c)  [por-  trial  proof  may  be  made  in  the  same 
tion  of  former  rule  104],  which  provides  way  as  if  the  declaration  had  set  forth 
that  "  in  declaring  upon  a  policy  of  in-  the  policy  in  full." 

surance,  it  shall  not  be  necessary  to  set  3.  The  matter  to  be  supplied  within 
forth  specifically  any  more  than  the  [  ]  will  not  be  found  in  the  reported 
date  and  amount  of  the  policy,  the  pre-     case. 
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aforesaid,  and  that  afterwards,  to-wit:  on  the  15th  day  ol  April,  a.  d. 
iZ82,  the  said  property  so  covered  and  insured  in  and  by  said  policy 
of  insurance  as  aforesaid,  was  burned,  consumed  and  destroyed  by 
fire,  which  did  not  happen  or  take  place  by  means  of  any  act  or 
neglect  of  this  plaintiff,  or  of  any  one  in  his  behalf,  whereby  the  said 
plaintiff  sustained  damages  to  a  large  amount,  to-wit:  to  the  sum  of 
fotir  hundred  doWdiVS,  to-wit:  at  the  county  of  Muskegon,  aforesaid. 

And  the  said  plaintiff  further  avers  that  although  he  has  in  all 
things  observed,  performed  and  fulfilled  all  and  singular  the  matters 
and  things  which  on  his  part  were  to  be  performed  and  fulfilled 
according  to  the  form  and  effect  of  said  policy  of  insurance,  and 
although  he  has  sustained  loss  and  damage  on  occasion  of  said  fire 
to  the  said  sum  of  four  hundred  dollars,  yet  the  defendant  has 
hitherto  failed  and  neglected  to  pay  to  him  the  said  sum  or  any  part 
thereof. 

The  plaintiff  avers  that  being  so  indebted  the  said  defendant 
afterwards,  to-wit:  at  said  county,  on,  to-wit:  the  20th  day  of  June, 
A.  D.  iZ82,  faithfully  undertook  and  promised  to  pay  to  said  plaintiff 
the  said  sum  of  money,  when  thereunto  afterwards  requested:  yet 
the  said  defendant,  although  often  requested  so  to  do,  has  not  as 
yet  paid  the  said  sum  of  money  or  any  part  thereof,  to  the  plaintiff's 
da.vr\2igt  oi  four  hundred  and  fifty  doWoxs.  Therefore  he  hr'ings  {con- 
tinuing and  concluding  as  in  Form  No.  GdJ^S). 

Form  No.  1 1  452.' 

Circuit  Court  of  Albemarle  County,  to  wit;  October  Rules,  \W8. 

John  Doe  complains  of  The  Home  Insurance  Company  of  a  plea  of 
trespass  on  the  case  in  assumpsit;  for  this,  to  wit:  that  heretofore, 
to  wit:  on  the  first  day  of  April  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-seven,  the  said  defendant  caused  to  be  made  a 
certain  policy  of  assurance  in  writing,  purporting  thereby,  and  con- 

1.  See  supra,  note  3.  p.  271.  action  shall  be  matured   in    the   same 

No  partictdar  form  of  declaration  shall  manner  as   at   present.     Code  (Supp. 

be  necessary,  in   Virginia,  in  an  action  1898),  §  3251;  Tilley  v.  Connecticut  F. 

on  an  insurance  policy;  but  it  shall  be  Ins.  Co.,  86  Va.  811. 

sufficient  for  the  plaintiff  to  file  a  com-  And  in  Virginia  F.  &  M.  Ins.  Co.  v. 

plaint  in   writing  at  common  law,  set-  Saunders,  84  Va.  210,  it  was  held  that 

ting   forth   the   grounds   of  his  action  where,  from  the  language  of  the  decla- 

and   the  relief   prayed    for,  and   filing  ration,    it    was     evidently    the    inten- 

therewith  the  original  policy  or  a  sworn  tion  of  the  plaintiff  to  proceed  under 

copy  thereof  upon  which  his  action  is  this  statute,  although  the  declaration 

brought   and   the  loss  or  death   relied  largely  followed  the  form  of  an  ordi- 

upon  as  the  ground  of  his  recovery,  and  nary  declaration  in  debt,  it  was  never- 

that  he  has  performed  all  the  conditions  theless  a  good  statutory  declaration, 

of  said  policy  and  violated  none  of  its  At  common  law,  the  following  form  of 

prohibitions;  and  in  such  complaint  it  declaration   is  sufl5cient,   and   may  be 

shall    not   be    necessary    to   set   forth  used  under  Va.  Code   (Supp.    1898),    § 

every    condition    or    proviso    of    said  3251. 

policy  nor  to  aver  observance  or  com-  {Commencement as  in  Form  No.  114^2.') 

pliance  therewith   "seriatum,"   but   a  "fohn  Doe  coTa^Wxns  oi   Union   Fire 

general  averment   to  that  effect  shall  /«jMrrtMf?  Cipw/awy  of  a  plea  of  trespass  ' 

suffice.     Such  complaint  shall  be  filed  on  the  case  in  assumpsit;  for  this,  to- 

in   the   same  court,   and   at  the  same  wit:  that  heretofore,  to-wit:  on  xh^  first 

time,  at  which   a  declaration   in  such  day  of  May,  in   the  year  of  our  Lord 

cases  is  now  required  by  law,  and  such  eighteen  hundred  and  ninety-eight,  the 
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taining  therein,  that  in  consideration  of  twenty-five  dollars,  to  it  paid 
by  the  said  plaintiff,  the  receipt  whereof  the  said  defendant  thereby- 
acknowledged,  the  said  defendant  undertook  and  promised  the  said 
plaintiff  that  it,  the  said  defendant,  would  insure  the  said  plaintiff 
against  loss  or  damage  by  fire  to  the  amount  of  two  thousand  dollars, 

now,  the  said  plaintiff  was  and  is  in- 
terested in  the  said  insured  premises 
and  property,  in  the  said  policy  men- 
tioned and  described  as  aforesaid,  to  a 
large  amount,  to-wit:  to  the  amount  of 
Jive  thousand  d^o\\?iX%\  and  that  the  said 
premises  and  property  {describing  the 
property  insured  and  destroyed),  in  the 
said  policy  mentioned,  and  thereby 
intended  to  be  assured,  after  the  mak- 
ing of  the  said  policy,  and  within  the 
year  aforesaid,  to-wit:  on  the  tenth 
day  of  September,  iSgS,  were  burned 
down,  and  consumed  and  destroyed 
by  fire,  which  did  not  happen  by 
means  of  or  during  any  invasion,  in 
surrection,  riot,  or  civil  commotion, 
or  of  any  military  or  usurped  power, 
or  by  any  loss  by  theft  at  or  after 
a  fire,  whereby  the  said  plaintiff  then 
sustained  damage  and  loss  to  a  large 
amount,  to-wit:  to  the  amount  of  the 
said  sum  of  Jve  thousand  dollars, 
so  assured  on  the  said  premises  and 
property  so  burned  and  consumed. 
And  the  said  plaintiff  further  says, 
that  the  said  premises  and  property,  in 
the  said  policy  mentioned,  and  in- 
tended to  be  thereby  assured,  at  the 
time  of  making  the  said  policy,  were 
not,  nor  at  any  time  since  have  been, 
insured  in  any  other  office  or  company, 
except  to  the  amount  of  one  thousand 
dollars  in  the  (naming-  company),  and 
to  the  amount  of  one  thousand  dollars 
in  the  (naming  company),  both  of  which 
said  insurances  were  made  in  pursu- 
ance of  the  consent  in  writing  of  the 
said  defendant,  indorsed  on  the  said 
policy.  And  the  plaintiff  further  says, 
that  the  said  premises  and  property,  in 
the  said  policy  mentioned,  were  duly 
described  in  the  said  plaintiff's  appli- 
cation for  insurance  and  in  the  said 
policy,  and  not  otherwise  than  they 
really  were,  or  so  as  to  cause  the  said 
insurance  to  be  effected  upon  a  lower 
premium  than  ought  to  have  been;  and 
that  the  said  plaintiff  did  forthwith, 
after  the  said  loss  and  damage,  to-wit: 
on  the  eleventh  day  of  September,  i8gS, 
give  due  notice  in  writing  and  make 
the  due  proof  of  the  same  to  the  said 
defendant,  at  the  office  of  the  said  de- 
fendant in  the  city  of  /Richmond  in  the 
state   of    Virginia;  and   also,  as   soon 


said  defendant  caused  to  be  made  a 
certain  policy  of  insurance  in  writing, 
purporting  thereby,  and  containing 
therein,  that  in  consideration  of  twenty 
dollars  to  it  paid  by  the  said  plaintiff, 
the  receipt  whereof  the  said  defendant 
thereby  acknowledged,  the  said  de- 
fendant undertook  and  promised  the 
said  plaintiff  that  it,  the  said  defendant, 
would  assure  the  said  plaintiff  agrlnst 
loss  or  damage  by  fire  to  the  amount 
of  two  thousand  dollars,  and  vvould 
make  good  to  the  said  plaintiff,  his 
executors,  administrators  or  assigns, 
any  such  loss  or  damage  as  should 
happen  by  fire,  not  exceeding  the  said 
last  named  amount  of  two  thousand  dol- 
lars, for  the  term  of  one  year  from  the 
first  day  of  May,  iSgS,  at  twelve  o'clock 
at  noon,  until  the  first  day  of  May, 
i8gg,  at  twelve  o'clock  at  noon,  on  and 
in  respect  of  certain  premises,  then  and 
ever  since  the  property  of  the  said 
plaintiff  in  the  said  policy  described  as 
are  (describing  same  as  in  policy);  the  said 
loss  or  damage  to  be  estimated  accord- 
ing to  the  actual  cash  value  of  the  said 
property  at  the  time  the  same  shall  hap- 
pen, and  to  be  paid  by  the  said  defend- 
ant within  sixty  days,  after  due  notice 
and  proof  of  such  loss  or  damage,  made 
by  the  said  plaintiff  in  conformity  to 
the  conditions  of  the  said  policy,  should 
have  been  received  at  the  office  of  the 
said  defendant,  unless  the  said  defend- 
ant should  have  given  notice  of  its  in- 
tention to  repair  the  damaged  premises, 
or  unless  the  said  property  be  replaced 
by  property  of  equal  value  and  good- 
ness; and  in  the  said  policy  sundry 
provisos,  conditions,  prohibitions  and 
stipulations  were  contained,  and  were 
and  are  thereto  annexed;  as  by  the 
said  policy,  reference  being  thereunto 
had,  will  more  fully  appear.  And  the 
said  plaintiff  in  fact  says  further,  that 
the  written  application  for  insurance 
upon  which  the  said  policy  was  granted 
was  as  follows,  that  is  to  say  (insert 
verbatim  such  parts  of  the  articles  and 
conditions  mentioned  in  the  application  as 
constitute  a  condition  precedent).  And 
the  said  plaintiff  in  fact  further  says, 
that  at  the  time  of  the  making  of  the 
said  policy  of  insurance  by  the  said 
defendant,  and  at  all  times  since,  and 
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and  would  make  good  unto  the  said  plaintiff  any  such  loss  or  damage 
as  should  happen  by  fire,  not  exceeding  the  last  named  amount  of 
two  /^ousa»(f  doWars,  for  the  term  of  one  year,  from  the  eighth  day  of 
April,  iS97,  at  tivelve  o'clock  noon,  until  the  eighth  day  of  April,  iS98, 
at  twelve  o'clock  noon,  on  certain  premises,  then  and  ever  since  the 
property  of  the  said  plaintiff  in  the  said  policy  described,  to  wit; 
{describifig  same  as  in  the  policy) ;  the  said  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  the  said  property  at  the  time 
the  same  shall  happen,  and  to  be  paid  by  the  said  defendant  within 
sixty  days  after  due  notice  and  proof  thereof  made  by  the  said  plain- 
tiff, in  conformity  to  the  conditions  of  the  said  policy,  should  have 
been  received  at  the  office  of  the  said  defendant,  unless  the  said 
defendant  should  have  given  notice  of   its  intention  to  rebuild  or 


after  as  possible,  to-wit:  on  the  twentieth 
day  of  September,  iBgS,  did  deliver  to 
the  said  defendant,  according  to  the 
stipulations  of  the  said  policy,  as  par- 
ticular an  account  of  his  loss  and  dam- 
age as  the  nature  of  the  case  would 
admit,  signed  by  the^aid  plaintiff  and 
accompanied  by  his  oath,  declaring  the 
said  account  to  be  true  and  just,  show- 
ing the  ownership  of  the  property  in- 
sured; what  other  insurance  existed  on 
the  same  property,  with  a  copy  of  the 
written  portion  of  each  such  policy; 
what  was  the  whole  cash  value  of  the 
subject  insured;  what  was  the  plain- 
tiff's interest  therein;  in  what  general 
manner  (rtJ  to  trade,  merchandise,  manu- 
factory, or  otherwise)  the  said  premises 
insured,  and  the  several  parts  thereof, 
were  occupied  at  the  time  of  the  loss, 
and  who  were  the  occupants  of  such 
building;  and  when  and  how  the  fire 
originated,  so  far  as  the  plaintiff  knew 
or  believed.  And  the  said  plaintiff 
further  says,  that  he  produced  to  the 
said  defendant  a  certificate,  under  the 
hand  and  seal  of  Abraham  Kent,  a 
magistrate  most  contiguous  to  the 
place  of  fire,  and  not  concerned  in  the 
loss  as  a  creditor  or  otherwise,  or  re- 
lated to  the  said  plaintiff,  stating  that 
he,  the  said  Abraham  Kent,  had  ex- 
amined the  circumstances  attending 
the  fire,  loss  and  damage  by  the  said 
plaintiff  sustained,  that  he  was  ac- 
quainted with  the  character  and  cir- 
cumstances of  the  said  plaintiff,  and 
that  he  verily  believed  that  he  had,  by 
misfortune,  and  without  fraud  or  evil 
practice,  sustained  loss  and  damage  on 
the  premises  and  property  aforesaid  to 
the  amount  of  fve  thousand  dollars. 
And  the  said  plaintiff  further  says,  that 
he  then  offered  to  submit  to  an  exami- 
nation or  examinations,  under  oath, 
by  any  person  appointed  by  the  said 
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defendant,  and  to  subscribe  to  such 
examination  or  examinations  when  re- 
duced to  writing.  And  the  said  plain- 
tiff further  says,  that  in  all  other  par- 
ticulars he  complied  with,  performed 
and  observed  all  other,  the  conditions, 
provisos,  restrictions,  prohibitions  and 
stipulations  of  the  said  policy  and  of 
the  application  aforesaid,  on  his  part 
to  be  complied  with,  performed  and 
observed,  according  to  the  form  and 
effect  of  the  said  policy  and  of  the  said 
application.  Yet  the  said  plaintiff  says 
that,  although  sixty  days  have  elapsed 
since  due  notice  and  proof  as  aforesaid 
was  given  and  made  to  the  said  de- 
fendant as  aforesaid,  of  the  said  burn- 
ing and  destruction  by  fire  of  the  said 
premises  and  property,  and  of  the  loss 
and  damage  aforesaid  thereby  occa- 
sioned to  the  said  plaintiff,  yet  the 
said  defendant  has  neither  replaced  the 
said  property,  by  property  of  equal 
value  and  goodness,  nor  has  it  given 
notice  of  its  intention  to  repair  the 
damaged  premises,  nor  has  it  paid  or 
made  good  to  the  said  plaintiff  the  said 
loss  and  damage  of  t7uo  thousand  dol- 
lars, or  any  part  thereof,  but  the  same 
and  every  part  thereof  are  wholly  un- 
paid and  unsatisfied  to  him,  contrary 
to  the  force  and  effect  of  the  said  policy. 
And  so  the  said  plaintiff  says  that 
the  said  defendant,  although  often  re- 
quested, has  not  kept  with  the  said 
plaintiff  the  said  agreement  aforesaid, 
contained  in  the  said  policy,  made  be- 
tween the  said  defendant  and  the  said 
plaintiff  in  that  behalf  as  aforesaid, 
but  that  the  said  defendant  haih  broken 
the  same,  and  to  keep  the  same  with 
the  said  plaintiff  has  hitherto  wholly  re- 
fused, and  still  doth  refuse,  to  the  dam- 
age of  the  said  plaintiff  of  twenty-Jive 
hundred doUars;  and  therefore  he  brings 
his  suit.  Jeremiah  Mason,  p.  q." 
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repair  the  damaged  premises;  and  in  the  said  policy  sundry  provisos, 
conditions,  prohibitions  and.  stipulations  were  and  are  contained  and 
annexed  thereto,  as  by  the  original  policy  (or  a  sworn  copy  of  the  said 
original  policy),  which  is  filed  herewith,  will  more  fully  and  at  large 
appear.  And  the  said  plaintiff  says  that,  before  and  at  the  time  of 
making  the  said  policy  of  assurance  by  the  said  defendant,  and  at  all 
times  since,  and  now,  the  said  plaintiff  was  and  is  interested  in  the 
said  insured  premises  in  the  said  policy  mentioned  and  described  as 
aforesaid,  to  a  large  amount,  to  wit:  the  amount  oi  five  thousand  dol- 
lars, and  the  said  dwelling  house  {describing  the  house  or  houses 
insured),  in  the  said  policy  mentioned,  afterwards,  and  between  the 
eighth  day  of  April,  iS97,  at  twelve  o'clock  noon,  and  the  eighth  day  of 
April,  i898,  at  twelve  o'clock  noon,  to  wit:  on  the  tenth  day  of  Sep- 
tember,  iS97,  was  burned  down  and  consumed  and  destroyed  by  fire, 
and  damage  and  loss  were  thereby  occasioned  to  the  said  plaintiff, 
to  the  amount  oi  five  thousand  dollars,  in  such  manner  and  under  such 
circumstances  as  to  come  within  the  stipulation,  promise  and  under- 
taking aforesaid  of  the  said  defendant  in  the  said  policy  contained, 
and  to  render  liable  and  oblige  the  said  defendant  to  insure  the  said 
plaintiff  against  loss  or  damage  by  fire,  to  the  amount  of  two  thousand 
dollars,  and  to  make  good  to  the  said  plaintiff  any  such  loss  as 
should  happen  by  fire,  not  exceeding  the  last  mentioned  sum  of  two 
thousand  dollars  on  the  premises  as  aforesaid,  in  the  said  policy 
described,  and  thereby  intended  to  be  insured,  of  which  said  burning 
and  destruction  by  fire,  and  of  the  loss  and  damage  aforesaid  thereby 
occasioned  to  the  said  plaintiff,  to  wit:  to  the  amount  of  two  thou- 
sand dollars,  due  notice  and  proof  was  afterwards,  to  wit:  on  the 
eleventh  day  of  September,  i897,  made  by  the  plaintiff  to  the  said 
defendant,  and  was  received  at  the  office  of  the  said  defendant,  in 
conformity  to  the  conditions  of  the  said  policy.  And  the  said  plain- 
tiff further  says  that  he  performed,  fulfilled,  observed  and  complied 
with  each  and  all  of  the  conditions,  provisos  and  stipulations  of  the 
said  policy  on  his  part  and  behalf  to  be  performed,  fulfilled,  observed 
and  complied  with,  and  has  violated  none  of  its  prohibitions,  accord- 
ing to  the  form  and  effect,  true  intent  and  meaning  of  the  said  policy. 
Yet  said  plaintiff  says  that,  although  sixty  days  have  elapsed  since 
due  notice  and  proof  as  aforesaid  were  made  to  the  said  defendant  as 
aforesaid  of  the  said  burning  and  destruction  by  fire,  and  of  the  loss 
and  damage  aforesaid,  thereby  occasioned  to  the  said  plaintiff,  the 
defendant  has  not  paid  said  loss  and  damage  of  two  thousand  dollars, 
or  any  part  thereof,  but  the  same  and  every  part  thereof  are  wholly 
unpaid  and  unsatisfied  to  him,  contrary  to  the  force  and  effect  of  the 
said  policy;  and  so  the  said  plaintiff  says  that  the  said  defendant, 
although  often  requested,  hath  not  kept  with  the  said  plaintiff  the 
agreement  aforesaid  contained  in  the  said  policy  made  between  it 
and  the  said  plaintiff  in  that  behalf  as  aforesaid,  but  that  the  said 
defendant  hath  broken  the  same,  and  to  keep  the  same  with  the  said 
plaintiff  has  hitherto  wholly  refused,  and  still  doth  refuse,  to  the 
damage  of  the  said  plaintiff  twenty-five  hundred  doWd^rs,;  and  therefore 
he  brings  his  suit.    ' 

Jeremiah  Mason,  p.  q. 
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Form  No.  i  1453.* 

(W.  Va.  Code  (1891),  p.  810,  §6i.y 

{Venue  and  title  of  court  as  in  Form  No.  6952.') 

John  Doe  complains  of  the  Traders'  Insurance  Company.,  a  corpora- 
tion established  under  the  laws  of  the  state  of  Maryland  and  existing 
therein,  which  has  been  summoned  to  answer  this:  For  that  the 
defendant,  by  virtue  of  a  policy  of  insurance  herewith  filed  (or  a  copy 
of  which  is  herewith  fled),  owes  the  sum  of  one  thousand  dollars  to  the 
plaintiff*  for  loss  in  respect  to  the  property  (or  subject)  insured  by 
said  policy,  caused  by  fire  (or  the  damages  of  navigation,  or  otherwise, 
according  to  the  fact)  on  or  about  the  twelfth  day  of  August,  one 
thousand  eight  hundred  and  ninety-eight,  at  (or  near)  Newburgh,  in 
said  county  of  Preston,  state  of  West  Virginia  aforesaid.  ^ 


1.  See  supra,  note  3,  p.  271. 

2.  Code  Form.  —  The  declaration  on  a 
policy  of  insurance,  whether  the  policy 
be  under  seal  or  not,  may  be  in  the 
form  given  in  the  text.  W.  Va.  Code 
(1891),  c.  125,  §  61.  But  where  the 
declaration  is  not  intended  to  be  drawn 
after  the  form  prescribed  by  the  statute, 
if  in  substance  and  effect  it  contains 
the  averments  required  by  the  statute, 
it  is  sufficient.  Travis  v.  Peabody  Ins. 
Co.,  28  W.  Va.  583. 

For  precedents  of  declarations  drawn 
under  the  provisions  of  W.  Va.  Code 
(1891),  c.  125,  §  61,  see  Cappellar  v. 
Queen  Ins.  Co.,  21  W.  Va.  576;  Lucas  v. 
Liverpool,  etc.,  Ins.  Co.,  23  W.  Va.  258. 

Specification  of  Claim.  —  If  good  cause 
therefor  be  shown  or  appear,  the  court 
or  judge  in  vacation  may  order  the 
plaintiff  to  file  a  more  particular  state- 
ment in  respect  to  the  nature  of  his 
claim,  or  the  facts  expected  to  be 
proved  at  the  trial,  and  may  stay  the 
action  until  a  reasonable  time  after 
said  order  is  complied  with.  Such 
statement  must  be  made  under  the 
oath  of  the  plaintiff,  his  officer,  agent 
or  attorney  at  law,  to  the  effect  that 
the  affiant  believes  the  same  will  be 
supported  by  evidence  at  the  trial,  but 
no  such  order  shall  be  made  if  it  appear 
that  there  has  been  unreasonable  delay 
on  the  part  of  the  defendant  applying 
therefor.  W.Va.  Code  (1891),  c.  125,  §  62. 

The  following  statement  was  filed  in 
Lucas  V.   Liverpool,  etc.,  Ins.  Co.,  23 
W.  Va.  258: 
' '  Charles  Y.  Lucas, 
Plaintiff, 


vs. 
The    Liverpool     and 
London    and   Globe 
Insurance  Company, 
Defendant.  j 


In  Assumpsit. 


The  plaintiff  now  comes  and  files  the 
following  as  a  more  specific  statement 
of  his  claim  in  this  cause  against  the 
defendant,  and  says  that  the  defendant, 
by  virtue  of  the  policy  of  insurance,  a 
copy  of  which  is  filed  with  the  declara- 
tion, owes  the  plaintiff  for  loss  in  re- 
spect to  the  properly  insured  by  said 
policy,  caused  by  fire  on  or  about  the 
23th  day  of  March,  i8<Po,  at  the  city  of 
Wheeling,  in  the   county  of  Ohio,   and 
State  of  West  Virginia,  as  follows: 
The  amount  of  value  of  plain- 
tiff's own  property,  and  that 
held  by  him  in  trust  and  in 
commission,  which   amount 
was  admitted   by    their   ad- 
juster and  agent  of  the  de- 
fendant in  the  city  of  Wheel- 
ing, about  April  JO,  18S0,  and 
also  admitted  by  the  defend- 
ant to  be  due  from  said  de- 
fendant    $SJo  62 

The  additional  amount  of  value 
of  piano  owned  by  ./i.  Wilson 
Kelly  and  held  in  trust  for 
him  by  the  plaintiff 500  00 

%i,oso  62 
Add  interest  from  April 30,  i8<ft>. 
A.f.  Clarke,  of  counsel  for  the  plain- 
tiff, being  first  duly  sworn,  says  that  the 
foregoing  statement  will  be  supported 
by  evidence  at  the  trial,  as  he  verily 
believes.  A.  J.  Clarke. 

Subscribed  and  sworn  to  before  me 
this  iqth  day  of  November,  1S81. 

Thos.  M.  Darrah, 
Clerk  of  the  Municipal 
Court  of  Wheeling.^' 
3.  If  place  and  time  of  loss  be  unknown, 
the  plaintiff  may  state  in  the  declaration 
or  count  that  the  time  or  place  where 
the  loss  occurred  is  unknown  to  him, 
giving  in  general  terms  such  informa- 
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[And  the  defendant  in  consideration  of  the  premises  respectively 
then  and  there  promised  to  pay  said  sum  of  money  to  the  plaintiff  on 
request,  yet  it  has  disregarded  its  promises  and  has  not  paid  said 
sum  of  money  or  any  part  thereof,  to  the  plaintiff's  damage  one  thou- 
sand and  five  hundred  doWsiTs,  and  thereupon  he  brings  suit.J^ 

Jeremiah  Mason.,  P.  Q. 

bb.  By  Agent. 

Form  No.  1 1454.' 

(Precedent  in  Goodall  v.  New  England  Mut.  F.  Ins.  Co.,  25  N.  H.  170.)* 

[(Commencement  as  in  Form  No.  694^)]*  for  that  the  said  plaintiff, 
by  the  name  of  D.  G.  Goodall,  on  the  Slst  day  of  October.,  a.  d.  18^6, 
at  Concord.,  in  our  county  of  Merrimack,  to  wit,  at  said  Lisbon,  caused 
to  be  made  a  certain  writing  or  policy  of  insurance  purporting  thereby 
and  containing  therein  that  the  said  D.  G.  Goodall  as  well  in  his  own 
name  as  for  and  in  the  name  of  agent  for  the  Lisbon  Manufactur- 
ing Company.,  owned  as  aforesaid,  did  then  and  there  make  insurance 
and  cause  to  be  insured  David  G.  Goodall,  by  said  style  as  aforesaid, 
as  follows,  to  wit:  That  whereas  D.  G.  Goodall,  agent  of  Lisbon 
Manufacturing  Company,  of  Lisbon,  in  the  county  of  Grafton  and  State 
of  New  Hampshire,  has  become  a  member  of  the  New  England  Mutual 
Eire  Insurance  Company,  and  bound  and  obliged  himself,  his  suc- 
cessors or  assigns,  to  pay  all  such  sum  or  sums  of  money  as  should 
be  assessed  by  the  directors  thereof,  pursuant  to  the  act  incorporating 
said  company,  to  said  policy  annexed,  and  also  had  secured  to  said 
company  the  sum  of  three  hundred  and  twelve  dollars,  being  the 
amount  of  the  deposit  or  premium  note  for  insuring  the  sum  of  two 
thousand  dollars  unto  the  said  Z>.  G.  Goodall,  his  successors  and 
assigns,  on  the  following  property,  to  wit:  on  the  building  and  fixed 
machinery  of  the  Lisbon  Manufacturing  Company,  one  thousatid  doWdiTS', 
on  the  movable  machinery  therein,  one  thousand  doWsiVs,  then  situated 
as  described  in  the  plaintiff's  application,  reference  in  said  policy 
being  had  to  the  application  of  the  said  plaintiff  for  a  more  particular 
description  and  as  forming  a  part  of  said  policy,  during  the  term  of 
three  years,  commencing  at  noon  on  the  thirty-first  day  of  October, 
eighteen  hundred  dind  forty- six,  and  ending  at  noon  on  the  same  day 
of  the  same  month,  eighteen  hundred  and  forty-nine.     And  it  was 

tion  as  may  be  in  his  power  in  respect  of  the  first,  and  the  third  was  a  general 

thereto.     W.   Va.   Code  (1891),   c.    125,  count  for  money  had  and  received.     It 

§  61.  was  held   that  where   the   agent  of   a 

1.  The  words  enclosed  by  [  ]  will  not  company  applied  for  insurance  on  the 

be  found  in  the  form  prescribed  by  the  property  belonging  to  the  company  and 

code.     W.  Va.  Code  (i8gi),  c.  125,  §  61.  the  insurers  issued  to  him  a  policy  and 

Nor   do   they   seem    to   be    necessary,  therein    promised    to   insure  him,    his 

Lucas  V.  Liverpool,   etc.,   Ins.   Co.,  23  successors  and  assigns  on  the  property 

W.  Va.  258.     The  declaration  in  Cap-  of  the  company  and  to  pay  or  satisfy 

pellar  v.  Queen  Ins.  Co.,  21  W.  Va.  576,  him,  his  successors  or  assigns  the  sum 

however,  concluded  in  this  manner.  insured,  the   agent  may    maintain    an 

.   2.  See  supra,  note  3,  p.  271.  action    for    the    recovery  of  the  whole 

3.  The  form  given  in  the  text  was  the  amount  lost, 
first  count  in  the  declaration.     The  sec-        4.  The  matter  to  be  supplied  within 

ond  count  was  an  abridged  repetition  []  will  not  be  found  in  the  reported  case. 
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declared  and  made  known  by  said  policy  that  the  defendants,  the 
members  of  said  company,  for  and  in  consideration  of  the  premises, 
did  by  said  policy  certify  that  the  said  Goodall  had  become  insured 
in  and  by  said  company  upon  the  property  aforesaid  in  the  sum  of 
two  thousand  dollars.  And  they,  the  said  defendants,  did  therefore 
promise  according  to  the  provisions  of  said  act  to  pay  or  satisfy  the 
said  Goodall^  his  successors  or  assigns,  the  sum  of  two  thousand <^Q\\d,x% 
within  three  months  next  after  the  said  property  should  be  burnt, 
destroyed  or  demolished  by  reasons  or  means  of  fire,  and  due  notice 
thereof  should  be  given  as  aforesaid,  during  the  time  the  said  policy 
should  remain  in  force,  unless  in  either  of  said  cases  -the  directors  of 
said  defendants'  company  should,  within  the  said  three  months,  have 
determined  to  rebuild  the  building  or  buildings  destroyed.  And 
said  defendants  did  further,  in  and  by  said  policy,  promise  that  when 
and  so  often  as  the  property  aforesaid,  or  any  part  thereof,  or  any 
other  of  equal  value,  built  or  supplied  in  the  room  thereof,  should 
happen  to  be  injured  by  means  of  fire,  such  damage  should  be  made 
good  according  to  the  estimate  thereof,  or  repaired  and  put  in  as 
good  condition  as  the  same  was  before  said  fire  happened.  Provided 
that  if  it  should  happen  that  the  whole  stock  and  contribution  of  the 
said  company  should  ever  be  insufficient  to  pay  and  satisfy  all  the 
losses  sustained  by  the  members  of  said  company,  in  such  a  case  a 
just  average  should  be  made,  and  the  payment  which  was  to  be 
demanded  •  in  virtue  of  said  policy  should  be  a  dividend  of  the  said 
stock  and  contribution,  in  proportion  to  the  sum  insured,  agreeably 
to  the  tenor  and  true  intent  of  the  act  aforesaid.  And  said  defend- 
ants further  promised,  on  the  13th  day  oi  June,  i84<?,  at  said  Concord, 
that  said  defendants,  by  their  directors,  consented  that  said  policy 
of  insurance  might  be  continued,  and  might  cover  new  machinery, 
wheels,  drums  and  flume,  in  consideration  of  an  additional  repre- 
sentation having  been  received  on  said  June  13th,  and  attached  to 
the  original  application  of  Z>.  G.  Goodall,  agent  as  aforesaid,  as  by 
the  said  policy  of  insurance  and  application,  reference  being  had 
thereunto,  will  more  fully  and  at  large  appear.  And  the  said  D.  G. 
Goodall  in  fact  says  that  the  said  policy  of  insurance  and  application 
were  so  made  by  him,  the  said  Z>.  G.  Goodall,  as  aforesaid,  as  well  for 
himself  as  for  and  as  the  agent  of  Allen  &'  Cummings,  and  /.  Goodall 
(Sr*  Son,  and  Ira  Goodall  aforesaid,  partners  as  aforesaid,  and  for  his 
and  their  use  and  benefit,  and  that  he,  the  said  plaintiff,  D.  G.  Goodall, 
did  effect  the  said  policy  of  insurance  at  the  special  instance  and 
request  of  said  Allen  cr*  Cummings,  I.  Goodall  &'  Son,  and  Ira 
Goodall  as  aforesaid,  and  as  agent  as  aforesaid,  to  wit,  at  the  time  and 
place  aforesaid,  of  all  which  said  premises  the  said  defendants  then 
and  there  had  notice.  And  then  and  there  the  said  defendants,  in 
consideration  that  the  said  D.  G.  Goodall,  at  said  defendants'  special 
instance  and  request  had  then  and  there  secured  to  said  defendants 
the  ?,ViVCi  oi  three  hundred  and  twelve  doWaiT?,  a.s  aforesaid,  and  for  the 
purpose  aforesaid,  and  had  then  and  there  undertaken  and  promised 
the  said  defendants  to  perform  and  fulfil  all  things  in  the  said  policy 
of  insurance  contained,  on  the  part  and  behalf  of  the  insured  to  be 
performed  and  fulfilled  —  they  the  said  defendants  undertook  and 
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then  and  there  promised  the  saidZ>.  G.  Gooda// that  they,  the  said 
defendants,  would  become  and  be  insurers  to  the  said  Z>.  G.  Goodall 
of  the  said  sum  of  two  thousand  dollars  upon  the  said  building  and 
fixed  machinery  and  movable  machinery  therein,  in  the  said  policy  of 
insurance  mentioned,  and  would  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  mentioned,  on  said  defendants'  part  and 
behalf  as  such  insurers,  in  the  sum  of  two  thousatid  dollars,  to  be  per- 
formed and  fulfilled.  And  the  said  defendants  then  and  there  became 
and  were  insurers  to  the  said  Z>.  G.  Goodall,  and  then  and  there  by 
Josiah  Stevens  as  President  of  said  New  England  Mutual  Fire  Insur- 
ance Company,  and  J.  E.  lang  as  Secretary  of  said  Insurance  com- 
pany, agents  of  the  defendants,  duly  authorized  in  the  said  defendants' 
behalf,  then  and  there  subscribed  the  said  policy  of  insurance,  as  such 
insurers,  of  the  said  sum  oitivo  thousand  dollars  on  the  said  building 
and  fixed  and  movable  machinery  as  aforesaid.  And  the  said  D.  G. 
Goodall  further  says  that  on  the  day  of  the  making  of  said  policy  of 
insurance,  and  from  that  time  to  the  loss  of  said  building  and  fixed 
and  movable  machinery  by  fire,  hereafter  mentioned,  said  building  and 
fixed  machinery  were  of  the  value  of  three  thousand  dollars,  and  the 
movable  machinery  therein  was  of  the  value  of  two'thousand  doWdLVS. 
And  the  said  D.  G.  Goodall  v^z&  then  and  there  interested  in  said  build- 
ing and  fixed  and  movable  machinery  therein,  and  from  thence  con- 
tinually afterwards  until  and  at  the  time  of  the  loss  hereafter  men- 
tioned, to  a  large  value  and  amount,  as  agent  as  aforesaid,  to  the 
whole  amount  of  all  the  moneys  by  him  ever  insured  or  caused  to  be 
insured  thereon,  to  wit,  at  Lisbon  as  aforesaid.  And  the  said  D  G. 
Goodall,  besides  his  interest  as  agent  as  aforesaid,  was  interested  with 
the  said  Ira  Goodall  by  the  style  of  /.  Goodall  6^  Son  as  aforesaid,  to 
the  amount  of  one-third  \)a.rt  of  all  the  value  of  said  building  and  fixed 
and  movable  machinery  therein,  of  the  value  aforesaid.  And  the  said 
Allen  &r  Cummings  were  interested  to  the  amount  of  one-third  part  of 
the  said  building  and  fixed  and  movable  machinery  therein,  valued  as 
aforesaid,  and  the  said  Ira  Goodall  in  his  private  capacity  was 
interested  to  the  amount  of  the  remaining  third  ^zxt  of  said  building 
and  fixed  and  movable  machinery  therein,  valued  as  aforesaid,  all 
undivided.  And  the  said  D.  G.  Goodall iurtheT  says  that  heretofore, 
to  wit,  on  the  17th  day  of  September,  A.  D.  i8^P,  the  said  building  and 
fixed  machinery  and  movable  machinery  therein  insured  as  aforesaid, 
were  totally  destroyed  by  fire;  and  thereby  the  said  building  and 
fixed  and  movable  machinery  then  and  there  became  and  were 
wholly  lost  to  the  said  D.  G.  Goodall,  and  to  the  said  /.  Goodall  cr* 
Son  and  Ira  Goodall  and  to  the  said  Allen  &'  Cummings. 

Of  all  which  several  premises  the  said  defendants  afterwards,  to 
wit,  on  the  16th  day  of  October,  i8^,  at  said  Concord,  had  notice  in 
writing,  and  were  then  and  there  requested  by  the  said  D.  G.  Gooddll, 
agent  as  aforesaid,  to  pay  him  the  said  sum  of  two  thousand  dollars, 
so  by  them  insured  as  aforesaid,  and  which  said  sum  of  two  thousand 
dollars  the  said  defendants  then  and  there  ought  to  have  paid, 
according  to  the  form  and  effect  of  the  said  policy  of  insurance  and 
said  defendants'  said  promise  and  undertaking  so  by  them  made  as 
aforesaid,  in  and  by  said  policy  of  insurance. 
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And  the  plaintiff  avers  that  the  stock  and  contribution  of  the  said 
insurance  company  is  and  was,  at  the  time  of  the  loss  as  aforesaid, 
sufficient  to  pay  and  satisfy  all  the  losses  sustained  by  the  members 
of  said  company.  Yet  the  defendants,  though  often  requested,  have 
not  paid  the  same,  but  neglect  and  refuse  so  to  do.  [(jConcluding  as 
in  Form  No.  69J^5.)Y 

cc.  By  Mortgagee. 

Form  No.  11455.* 

New  Jersey  Supreme  Court,  of  the  twenty-fifth  day  of  December,  a.  d. 
xW8. 
Mercer  County,  ss. 

The  Union  Fire  Insurance  Company,  a  body  corporate  of  the  state 
of  New  Jersey,  the  defendant  in  this  suit,  was  summoned  to  answer 
unto  John  Doe,  the  plaintiff  therein,  in  an  action  upon  contract;  and 
thereupon  the  said  John  Doe,  by  Jeremiah  Mason,  his  attorney,  com- 
plains for  that  whereas  heretofore,  to  wit,  on  and  before  the  twenty- 
Jourth  day  of  April,  in  the  year  one  thousand  eight  hundred  and 
ninety-six,  the  defendant  was  organized  and  incorporated,  under  an 
act  of  the  legislature  of  the  state  of  New  Jersey,  as  a  fire  insurance 
company,  and,  as  such  corporation  and  in  its  corporate  name,  was 
engaged  in  the  business  of  taking  risks  and  making  insurance  against 
loss  by  fire. 

And  defendant  afterward,  to  wit,  on  said  twenty-fourth  day  of 
April,  in  the  year  one  thousand  eight  hundred  and  nifiety-six,  at 
Trenton,  {continuing  and  concluding  as  in  Form  No.  llJfSS). 

Form  No.  1 1 4  5  6 .' 

Circuit  Court  of  the  United  States  for  the  Third  Circuit  and  District 
of  New  Jersey  of  the  thirtieth  day  of  September,  a.  d.  eighteen  hundred 
and  ninety-eight. 
District  of  New  Jersey,  ss. 

The  Traders  Mutual  Marine  and  Fire  Insurance  Company,  a  body 
•corporate  of  the  state  of  New  Jersey,  which  is  a  citizen  of  the  state 
of  New  Jersey  and  has  its  principal  office  and  place  of  business 
therein,  the  defendant  in  this  suit,  was  summoned  to  answer  nnto  John 
Doe,  who  is  a  citizen  and  a  resident  of  the  state  of  New  York,  the 
plaintiff  therein,  in  an  action  upon  contract,  and  thereupon  the  said 
John  Doe,  by  Jeremiah  Mason,  his  attorney,  complains,  for  that 
whereas  heretofore,  to  wit,  on  and  before  the  twenty-fourth  day  of 
April,  in  the  year  eighteen  hundred  and  ninety-six,  the  defendant 
was  organized  and  incorporated  under  an  act  of  the  legislature  of 
the  state  of  New  Jersey  as  a  fire  insurance  company,  and  as  such 
corporation  and  in  its  corporate  name  was  engaged  in  the  business 
of  taxing  risks  and  making  insurance  against  loss  by  fire.  And  the 
defendant  afterward,  to  wit,  on  the  said  twenty-fourth  day  of  April, 
in  the  year  eighteen  hundred  and  ninety-six,  at  Millville,  to  wit,  at 
Trenton,  in  the  district  of  New  Jersey  aforesaid,  and  within  the  juris- 

1.  The  matter  to  be  supplied  within        2.  See  supra,  note  3,  p.  271. 
,t  ]  will  not  be  found  in  the  reported  case. 

285  '    Volume  10. 


11456.  INSURANCE.  1 1 45  6. 

diction  of  this  court,  entered  into  a  certain  agreement,  partly  written 
and  partly  printed,  with  ont  Richard  Roe ^  commonly  called  a  policy 
of  insurance,  and  thereby  for  and  in  consideration  of  the  sum  of 
fifty  AoWdiX's,  then  paid  therefor  by  the  sz\6.  Richard  Roe  to  the  said 
defendant,  did  thereby  insure  the  ssad  Richard  Roe  against  loss  or 
damage  by  fire  to  the  amount  of  one  thousand  dollars  as  follows,  that 
is  to  say,  two  hundred  and  sixty-seven  dollars  on  his  two-story  frame 
and  shingle  roof  saw-mill  building,  stone  boiler-house  attached 
thereto,  and  on  brick  chimney  standing  detached,  situate  in  the 
town  of  Clinton,  Clinton  county.  New  York,  and  known  as  Clinton 
Mills,  and  seven  hundred  and  thirty-three  dollars  on  engine  and  boilers, 
machines,  machinery,  shafting,  belting,  pulleys,  hangers,  tools,' steam- 
pipes,  hose,  pumps,  and  all  fixtures  and  appurtenances  contained  in 
above  described  buildings. 

And  the  said  company  thereby  agreed  to  make  good  unto  the  said 
assured,  his  executors,  administrators  and  assigns,  all  such  imme- 
diate loss  or  damage  not  exceeding  in  the  amount  the  sum  or  sums 
insured  as  above  specified,  nor  the  interest  of  the  assured  in  the 
property  except  as  therein  provided  as  should  happen  by  fire,  to 
the  property  so  specified,  from  the  twenty-seventh  day  of  Ap7-il,  one 
thousand  eight  hundred  and  ninety-six,  at  twelve  o'clock  at  noon,  to 
the  twenty-seventh  day  of  April,  one  thousand  eight  hundred  and 
ninety-seven,  at  twelve  o'clock  at  noon,  the  amount  of  loss  or  damage 
to  be  estimated  according  to  the  actual  cash  value  of  the  property 
at  the  time  of  the  loss,  and  to  be  paid  sixty  days  after  due  notice  and 
proofs  of  the  same  should  have  been  made  by  the  assured  and 
received  at  the  office  of  the  said  defendant  in  accordance  with  the 
terms  and  provisions  of  the  said  policy,  unless  the  property  be 
replaced  or  the  company  should  have  given  notice  of  their  intention 
to  rebuild  or  repair  the  damaged  premises. 

And  further  that  notice  of  loss  should  be  given  forthwith  by  the 
assured  to  the  defendants  and  that  the  assured  should  as  soon  there- 
after as  possible  render  a  particular  account  of  such  loss  signed  and 
sworn  to  by  him  stating  whether  any  and  what  other  insurance  had 
been  made  on  the  same  property,  giving  copies  of  the  written  por- 
tion of  all  policies  thereon,  the  actual  cash  value  of  the  property,  his 
interest  therein,  for  what  purpose,  and  by  whom  the  building  insured 
or  containing  the  property  insured,  and  the  several  parts  thereof, 
were  used  at  the  time  of  the  loss,  when  and  how  the  fire  originated, 
and  should  also  produce  a  certificate  from  two  respectable  persons, 
contiguous  to  the  place  of  the  fire,  and  should  also  produce  a  certifi- 
cate under  the  hand  and  seal  of  a  magistrate  or  notary  public  (near- 
est to  the  place  of  the  fire,  not  concerned  in  the  loss  as  a  creditor  or 
otherwise,  nor  related  to  the  assured),  stating  that  they  have  exam- 
ined the  circumstances  attending  the  loss,  know  the  character  and 
circumstances  of  the  assured,  and  verily  believe  that  the  assured  • 
has,  without  fraud,  sustained  loss  on  the  property  insured,  to  the 
amount  which  such  persons,  magistrate  or  notary  public  should  cer- 
tify, and  the  said  defendant  did,  afterward,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  Trenton  aforesaid,  agree  with  the  said  plain- 
tiff, by  and  with  the  consent  of  the  said  Richard  Roe,  for  the  consid- 
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eration  of  %^\6l  fifty  dollars  last  paid  to  it,  to  alter  and  change  the 
said  agreement  or  policy  so  that  the  loss,  if  any,  should  be  payable 
to  the  said  plaintiff,  as  mortgagee,  and  the  said  insurance,  as  to  the 
interest  of  this  mortgagee  therein,  should  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagee  or  owner  of  the  property  insured, 
nor  by  the  occupation  of  the  premises  for  purposes  more  hazardous 
than  were  permitted  by  the  said  policy,  which  said  change  in  said 
policy  and  consent  to  pay  said  loss  to  the  plaintiff  as  mortga'gee  was 
and  is  indorsed  partly  in  print  and  partly  in  writing  in  said  policy, 
and  the  said  defendant  did  afterward,  to,  wit,  on  the  thirteenth  day 
of  Aprils  eighteen  hundred  and  ninety-seven,  at  Trenton  aforesaid, 
agree  with  the  said  Richard  Roe  and  this  plaintiff,  in  consideration  of 
other  fifty  dollars  to  it  paid,  to  extend  and  continue  in  force  said 
agreement  or  policy  from  the  twenty-seventh  day  of  April,  eighteen 
hundred  and  ninety-seven,  to  the  twenty-seventh  day  of  April,  eighteen 
hundred  and  ninety-eight,  at  noon,  loss  payable  as  before  to  the  plain- 
tiff as  mortgagee;  and  the  plaintiff  further  says,  that  afterward  and 
during  the  term  of  said  policy,  and  while  still  in  force,  between  the 
said  t^aenty-seventh  day  of  April,  eighteen  hundred  and  ninety-seven, 
and  the  twenty- seventh  day  of  April,  eighteen  hundred  and  ninety-eight, 
at  noon,  to  wit,  on  Wv^  fourteenth  day  of  May,  eighteen  hundred  and 
ninety-seven,  the  said  two-'sXoxy  frame  and  shingle  roof  saw-mill  build- 
ing, stone  boiler-house  attached  thereto,  the  brick  chimney  standing 
detached,  situate  in  the  town  of  Clinton,  Clinton  county,  in  the  state 
of  Ne7v  York,  and  known  as  Clinton  Mills,  and  the  engine,  boilers, 
machines,  machinery,  shafting,  belting,  pulleys,  hangers,  tools,  steam- 
pipes,  hose,  pumps,  and  all  the  fixtures  and  appurtenances  contained 
in  the  above  described  buildings  mentioned  in  said  policy  of  insur- 
ance, were  by  misfortune  and  without  any  fraud,  fault  or  evil  prac- 
tice, on  the  part  of  the  said  plaintiff  or  the  said  Richard  Roe,  burned, 
damaged,  consumed  and  wholly  lost  and  destroyed  by  fire,  which 
fire  was  not  caused  by  means  of  an  invasion,  insurrection,  riot,  civil 
commotion  or  military  or  usurped  power,  nor  in  consequence  of  any 
neglect  or  deviation  from  the  laws  or  regulations  of  police,  that  the 
actual  value  of  said  property  so  insured  at  the  time  of  fire  was  not 
less  than  thirty-one  thousand  four  hundred  and  ninety-four  dollars  and 
eighty-five  cents,  and  that  the  plaintiff's  interest  in  said  property  as 
mortgagee  and  damage  on  account  of  the  loss  of  the  same  was  not 
less  than  fifty  thousand  dollars. 

And  the  plaintiff  further  says  that  forthwith  after  said  loss  or  dam- 
age by  fire  the  said  plaintiff  gave  notice  of  said  loss  to  the  said 
defendant,  as  required  by  the  terms  of  said  policy,  and  that  said 
plaintiff  afterward  and  as  soon  thereafter  as  possible,  to  wit,  on  the 
twenty-seventh  day  oi  June,  eighteen  hundred  and  ninety-seven,  ren- 
dered to  the  said  defendant  a  particular  account  of  such  loss,  signed 
and  sworn  to  by  said  Richard  Roe,  containing  a  true  and  particular 
statement  of  all  such  matters  and  things,  and  by  the  words  and  con- 
ditions of  said  policy  of  insurance  were  required  to  be  therein  con- 
tained, together  with  a  certificate  from  two  respectable  persons 
contiguous  to  the  place  of  the  fire,  and  also  one  under  the  hand  and 
seal  of  a  magistrate  or  notary  public  (nearest  to  the  place  of  the  fire, 
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not  concerned  in  the  loss,  as  a  creditor  or  otherwise,  nor  related  to 
the  assured),  stating  that  they  had  examined  the  circumstances 
attending  the  loss,  knew  the  character  and  circumstances  of  the 
assured,  and  verily  believed  that  the  assured  had  without  fraud  sus- 
tained loss  on  the  property  insured  to  the  amount  of  thirty-one  thou- 
sand four  hundred  and  ninety-four  dollars  and  eighty-five  cents,  and 
that  the  plaintiff  has  in  this  and  in  all  respects  fully  complied  with 
^nd  performed  all  the  matters  and  things  in  and  by  said  policy 
required  by  him  to  be  done. 

And  the  plaintiff  further  says  that  more  than  sixty  days  have  now 
elapsed  after  the  proofs  of  the  loss  required  by  the  defendant  were 
made  as  aforesaid  by  the  said  assured  and  received  at  the  office  of 
the  defendant  at  Millville  aforesaid,  and  the  loss  ascertained  and 
proved  in  accordance  with  the  terms  and  conditions  of  said  policy, 
and  that  the  said  defendant  has  not  replaced  the  said  property  nor 
given  notice  of  its  intention  to  rebuild  or  repair  the  damaged  prem- 
ises, nor  has  it  paid  to  the  said  plaintiff  the  said  sum  of  money  in  said 
policy  mentioned  or  any  part  thereof. 

By  means  whereof  the  said  defendant  became  liable  to  pay  to  the 
said  plaintiff  the  sum  of  one  thousand  dollars  in  the  said  policy  men- 
tioned, and,  being  so  liable,  it,  the  said  defendant,  afterward,  to  wit, 
on  the  sixteenth  day  of  September^  eighteen  hundred  and  ninety -eight.,  at 
Trenton,  aforesaid,  undertook  and  then  and  there  promised  to  pay  to 
him,  the  said  plaintiff,  the  said  sum  of  one  thousand do\\a.rs  immediately, 
and  for  that  whereas  the  said  defendant  afterward,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Trenton  aforesaid,  was  indebted  to  the 
said  plaintiff  in  the  like  sum  of  money  for  money  before  that  time 
received  by  the  defendant  for  the  use  of  the  plaintiff,  and  in  the  like 
sum  of  money  for  interest  due  from  the  defendant  to  the  plaintiff 
for  the  plaintiff's  having  forborne  moneys  due  from  the  defendant  to 
the  plaintiff  at  the  defendant's  request,  for  a  long  time  then  elapsed, 
and  in  the  like  sum  of  money  for  money  found  to  be  due  from  the 
defendant  to  the  plaintiff  on  an  account  then  and  there  stated  between 
them. 

Yet  the  said  defendant,  not  regarding  its  said  several  promises  and 
undertakings,  has  not  paid  to  the  said  plaintiff  the  said  sum  of  money 
at  said  time  nor  at  any  other  time,  but  has  neglected  and  still  does 
neglect  and  refuse  to  pay  the  same  or  any  part  thereof,  although  often 
requested  so  to  do.  Wherefore  the  plaintiff  says  that  he  is  injured 
and  hath  sustained  damage  to  the  amount  of  two  thousand  dollars, 
and  thereupon  he  brings  his  suit,  etc. 

Jeremiah  Mason.,  Attorney  for  Plaintiff. 

dd.  On  Lloyds  Policy. 

i^aa)  Against  Underwriter. 

Form  No.  1 1 4  5  7 .' 

1.  The  form   given   in    the    text    is     erred  in  dismissing  the  complaint  upon 
copied   from    the    records    in    Bini    v.     the  merits   and  judgment  for  the  de- 
Smith,    36   N.    Y.    App.  Div.   463.     In     fendant  was  reversed, 
that  case  it  was  held  that  the  trial  court 
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(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 
The  plaintiff  complains  of  the  defendant  and  says: 

I.  That  on  or  about  the  J^ih  day  of  January,  iS96,  the  defendant, 
together  with  £.  G.  Soltman,  Frances  /.  Sheehan,  Henry  N.  Holmes, 
Christian  Hagen,  fames  Gordon  Emmons,  Samuel  Deutsch,  Mason 
Jenkins,  Henry  G.  Catlin,  Edward  F.  Swanberg,  Jesse  Price,  Julius 
Frankel  and  Julius  Grossman,  by  and  through  their  agent  or  attor- 
ney, duly  authorized  thereto,  made  and  delivered  to  the  plaintiff  a 
policy  of  insurance  in  writing  under  the  name  and  style  of  the  Home 
Protection  Fire  Underwriters  of  New  York,  by  which  they  agreed, 
each  firm  or  individual  acting  separately  and  not  one  for  the  other  or 
for  any  of  the  others,  for  and  in  consideration  of  the  stipulations 
therein  named  and  of  the  payment  to  and  receipt  by  them,  and  each 
of  them,  of  their  and  each  of  their  respective  proportions  of  the  sura 
of  thirty  dollars,  to  indemnify  the  plaintiff  against  all  loss  or  dam- 
age by  fire  to  the  property  mentioned  therein  to  an  amount  not 
exceeding  in  the  aggregate  the  sum  oi  one  thousand  diO\\?iX'a  and  the 
defendant  and  each  of  his  co-insurers  agreeing  to  insure  the  separate 
amounts  placed  after  their  names  respectively. 

II.  That  by  the  terms  of  said  policy  said  total  insurance  was  dis- 
tributed or  proportioned  as  follows: 

%100  thereof  on  the  frame  building  and  additions  and  fixtures  and 
attachments  thereto,  known  as  the  ^^ Hotel  Colutnbo,"  including 
pavilion  and  platforms  situated  on  leased  land  on  Ocean  Boulevard 
at  South  Beach,  town  of  Southfield,  Richmond  County,  New  York,  and 
occupied  by  assured  as  a  hotel,  restaurant  and  saloon;  %100  thereof 
on  household  furniture,  useful  and  ornamental,  beds,  bedding,  linen, 
wearing  apparel,  musical  instruments,  pictures,  paintings,  engravings 
and  their  frames,  provisions,  fuel,  glassware,  crockery  and  kitchen 
utensils;  %100  thereof  upon  the  bar  and  bar-room  furniture  and  fix- 
tures of  every  description,  including  refrigerator,  and  %100  thereof 
upon  the  stock  of  wines,  liquors  and  other  not  more  hazardous  mer- 
chandise, for  and  during  the  term  of  one  year  from  the  J^h  day  of 
January,  \W6,  said  loss  or  damage,  however,  to  be  limited  to  the 
actual  cash  value  of  the  property  at  the  time  any  loss  or  damage 
occurred  with  proper  deductions  for  depreciation,  however  caused, 
the  amount  of  said  loss  to  be  ascertained  by  the  insured  and  the 
attorney  of  the  underwriters,  or  if  they  differ,  by  appraisers  as  pro- 
vided therein,  said  loss  to  be  due  and  payable  sixty  days  after  due 
notice,  ascertainment,  estimate  and  satisfactory  proof  of  the  loss 
had  been  received  by  said  attorney  in  accordance  with  the  terms  of 
said  policy. 

III.  That  the  amount  placed  after  the  defendant's  name  was 
%16.92. 

IV.  That  on  or  about  the  5th  day  of  September,  iS96,  a  fire  occurred 
on  the  premises  covered  by  said  policy  of  insurance,  by  which  the 
frame  building,  additions,  fixtures  and  attachments,  including 
pavilion  and  platforms,  was  totally  destroyed. 

That  the  household  furniture,  beds,  bedding,  etc.,  valued  at  ^639.^8 
at  the  time  of  the  fire,  were  damaged  to  such  an  extent  as  to  occasion 
a  loss  to  the  plaintiff  of  $487.18. 
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That  the  bar  and  bar-room  fixtures,  valued  at  the  time  of  the  fire 
at  %^03,  were  damaged  to  such  an  extent  as  to  occasion  a  loss  to  the 
plaintiff  of  ^88. 

That  the  stock  of  cigars,  wines,  etc.,  valued  at  the  time  of  the  fire 
at  ^291.50,  were  damaged  to  suc|;i  an  extent  as  to  occasion  a  loss  of 
<i^47.78. 

V.  That  plaintiff  has  duly  performed  all  the  conditions  on  his  part 
to  be  performed  under  the  terms  of  said  policy  of  insurance. 

VI.  That  immediately  after  the  occurrence  of  the  loss  he  gave  due 
notice  in  writing  of  said  loss  to  the  defendant  through  his  attorney, 
as  required  by  the  terms  of  said  policy  of  insurance,  and  as  soon  as 
possible  thereafter  delivered  to  the  said._ company,  the  particular 
statement  and  proof  of  loss  required  by  it,  and  did  and  performed  all 
the  things  which  by  said  policy  are  made  precedent  on  the  part  of 
the  insurers,  to  the  making  good  of  said  loss. 

VII.  That  the  plaintiff  had  an  insurable  interest  in  the  property 
insured  in  said  policy  of  insurance  at  the  time  of  the  issuance  of  said 
policy,  and  also  at  the  time  of  the  loss  occasioned  by  said  fire. 

VIII.  That  on  or  about  the  25^/i  day  of  November,  i896,  the  plain- 
tiff called  on  the  attorney  of  the  underwriters  to  ascertain  and  esti- 
mate the  amount  of  the  loss  or  damage,  and  offered  to  ascertain  and 
estimate  the  amount  of  the  loss  or  damage  with  the  said  attorney. 

IX.  That  said  defendant,  by  said  attorney,  refused  said  offer,  and 
refused  to  ascertain  and  estimate  said  damage  and  loss. 

X.  That  thereupon  the  plaintiff  offered  to  refer  the  question  of  the 
loss  or  damage  to  appraisers  to  be  appointed  and  to  appraise  the 
loss  or  damage,  as  provided  by  the  terms  of  the  policy,  and  selected 
and  named  the  appraiser  to  act  for  him. 

XL  That  said  defendant,  by  said  attorney,  refused  said  offer,  and 
refused  to  appoint  an  appraiser,  or  to  do  anything  towards  estimating 
and  determining  said  loss  and  damage. 

XII.  That  st'xfy  days  have  elapsed  since  said  notice  and  proof  of 
loss  was  so  furnished  to  the  defendant,  and  since  such  offer  to  esti- 
mate and  ascertain  the  amount  of  the  loss  or  damage,  and  since  all 
the  things  were  done  which  by  the  terms  of  the  said  policy  were  to 
be  performed  by  the  plaintiff. 

XIII.  That  plaintiff  has  duly  demanded  payment  of  said  loss,  but 
that  the  same  has  not  been  paid,  nor  has  any  part  thereof  been  paid, 
and  that  the  sum  of  seventy-two  and  96-100  (72.96)  dollars  is  now  due 
thereon  from  the  defendant  to  the  plaintiff. 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  seventy-two  96-100  dollars,  with  interest  thereon  from  the 
6th  day  of  September,  iS96,  together  with  the  costs  of  this  action. 
Ni/es  &"  Johnson,  Attorneys  for  plaintiff, 
Office  and  post-office  address, 

11  Wall  Street,  New  York,  N.  Y. 
(  Verification,  y- 

{bb)  Against  Agent  or  Attorney.^ 

1.  Consult  the  title  Verifications.         be  brought  to  enforce  such  policy  ex- 

2.  Action  Against  Attorneys.  —  Where  cept  against  the  attorney  of  all  the 
the  policy  provides  that  no  action  shall     underwriters,  such  attorney  being  one 
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Form  No.  11458.' 

Supreme  Court,  Queens  County. 

Arthur  E.  Gough,  Plaintiff, 

against 

Douglas  R.  Satterlee  and  Elizabeth  K.  Satterlee, 

composing  the  firm  of  D.  R.  Satterlee  &'  Co., 

attorneys  in  fact  for  and  representing  Andrew  J. 

Bates,  Milo  M.  Belding,  Jr.,  William  C.  Dreyer, 

Louis  C.  Fuller,  George  P.  Johnson,  Afidrew  B. 

Kno7vlson,  IVilliam  Loft,  Robert  IVebb  Morgati, 

Edwin  L.  Munti,  Aaron  H.  Rathhone,  Douglas 

R.  Satterlee  and  Elizabeth  K.  Satterlee,  individ- 
ually, and  as  composing  the  firm  of  D .  R.  Satter- 
lee &>   Co.,  William  R.  Smith,  trading  under 

the  name   of  Worthington    Smith  cr*  Co.,  and 

Martin  E.   Waldstein,  Defendants. 

Plaintiff,  by  his  attorney,  Arthur  S.  Luria,  complaining  of  the 
defendants,  alleges  on  information  and  belief, 

I.  That  at  all  the  times  hereinafter  mentioned,  the  defendants, 
Douglas  R.  Satterlee  and  Elizabeth  K.  Satterlee,  were  copartners 
composing  the  firm  of  D.  R.  Satterlee  <5r*  Co.,  and  were  the  duly 
authorized  attorneys  in  fact  for  and  representing  Andrew  J.  BateSy 
Milo  M.  Belding,  Jr.,  William  C.  Dreyer,  Louis  C.  Fuller,  George  P. 
Johnson,  Andrew  B.  Knowlson,  William  Loft,  Robert  Webb  Morgan, 
Edwin  L.  Munn,  Aaron  H.  Rathbone,  Douglas  R.  Satterlee  and  Eliza- 
beth K.  Satterlee,  individually,  and  as  composing  the  firm  of  D.  R.  Sat- 
terlee (Sr*  Co.,  William  H.  Smith,  trading  under  the  name  of  Worthington 
Smith  cr*  Co.,  and  Martin  E.  Waldstein,  underwriters  in  an  insurance 
against  loss  by  fire,  doing  business  under  the  name  and  style  of  The 
Lloyds  of  New  York  City. 

II.  That  at  all  the  times  hereinafter  mentioned,  the  Chicago  Brick 
Company  was  a  corporation  created  by  and  doing  business  under  the 
laws  of  the  State  of  Illinois. 

III.  That  heretofore  and  on  or  about  the  11  th  day  of  April,  i896, 
the  said  D.  R.  Satterlee  cr»  Company,  acting  as  attorneys  in  fact  for 
and  representing  each  of  the  said  underwriters,  in  consideration  of 
certain  stipulations  named  in  a  written  instrument  commonly  known 
as  a  policy  of  insurance,  then  executed  and  delivered   to  the  said 


of  the  underwriters  and  such  under- 
writers agreeing  that  the  result  of  such 
action  shall  fix  their  individual  liability, 
the  stipulation  is  valid,  and  separate 
actions  against  the  individual  under- 
writers cannot  be  sustained.  Lawrence 
V.  Schaefer,  20  N.  Y.  App.  Div.  80; 
Stieglitz  V.  Belding,  20  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  297. 

But  a  provision  that  action  shall 
first  be  brought  against  attorneys  of 
the  underwriters  who  are  not  them- 
selves parties  to  the  original  contract  is 
void  as  against  public  policy.    Farjeon 


V.  Fogg,  16  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  219. 

1.  The  form  given  in  the  text  is 
copied  from  the  records  in  Gough  v. 
Satterlee,  32  N.  Y.  App.  Div.  33.  In 
that  case  it  was  held  that  under  the 
provisions  of  the  policy  the  plaintiff 
was  entitled  to  recover  from  the  attor- 
ney the  whole  amount  of  his  loss,  and 
if  the  fund  in  the  hands  of  attorney  was 
insufficient  that  plaintiff  could  then 
maintain  actions  against  the  individual 
underwriters. 
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Chicago  Brick  Company,  which  said  policy  is  numbered  1S,695,  and  is 
now  in  the  possession  of  plaintiff  and  profert  thereof  is  hereby  made, 
and  also  in  consideration  of  the  payment  to  and  receipt  by  said 
underwriters,  through  their  said  attorneys,  of  their  respective  pro- 
portions of  the  sum  of  seventy-five  (^75.00)  dollars  as  premium  for 
such  insurance,  which  said  premium  was  thus  duly  paid,  did,  on  behalf 
of  such  underwriters,  separately,  in  an  amount  of  one  hundred  and 
sixty-six  dollars  and  sixty-six  2-3  cents  (^166.66  2-3)  and  in  the  aggre- 
gate in  an  amount  not  exceeding  the  sum  of  twenty-five  hundred 
(^500.00)  dollars,  insure  the  Chicago  Brick  Company  for  the  term  of 
one  year  from  the  13th  day  of  April,  iS96,  at  noon,  against  all  direct 
loss  or  damage  by  fire  to  the  property  mentioned  in  said  policy  of 
insurance,  except  as  thereinafter  provided,  while  the  said  property 
was  located  and  contained  as  described  in  said  policy. 

IV.  That  the  Chicago  Brick  Company  was  at  the  time  said  contract 
was  executed  and  delivered,  and  at  all  times  thereafter,  until  after 
the  fire  and  loss  thereunder  hereinafter  referred  to,  the  unconditional 
and  sole  owner  of  the  property  described  in  said  policy. 

V.  That  on  or  about  the  22d  day  of  August,  iS96,  and  while  the 
said  policy  was  in  full  force  and  effect,  and  while  the  Chicago  Brick 
Company  was  the  sole  and  unconditional  owner  of  the  property  insured 
under  and  described  in  said  policy,  a  fir^  occurred  on  said  premises 
in  manner  other  than  as  excepted  in  said  policy,  whereby  the  said 
property  insured  under  said  policy  was  burned,  damaged  and 
destroyed. 

VI.  That  said  Chicago  Brick  Company  fully  performed  all  the  terms 
and  conditions  contained  in  said  policy,  to  be  by  it  performed  and 
fulfilled,  and  gave  immediate  notice  in  writing  of  the  said  fire  and 
loss  thereunder,  to  defendants,  and  within  the  time  specified  in  said 
policy,  served  on  them  full  and  satisfactory  proofs  of  said  loss, 
whereby  and  wherein  the  amount  of  said  loss  payable  by  the  defend- 
ants under  said  policy  was  duly  adjusted  and  fixed  at  the  sum  of 
thirteen  hundred  and  eight  33-100  Q$1308.33)  dollars. 

VII.  That  more  than  sixty  days  have  elapsed  since  defendants 
received  due  notice,  ascertainment,  estimate  and  satisfactory  proof 
of  the  loss  aforesaid,  and  defendants  have  failed  to  pay  said  loss, 
although  payment  thereof  has  been  demanded. 

VIII.  .That  by  the  terms  of  said  policy  it  is  provided  that  the 
liability  of  each  underwriter  in  case  of  loss  and  the  amount  insured 
by  each,  shall  be  his  proportionate  part  of  the  aggregate  amount 
payable  to  the  assured  upon  such  loss,  and  no  one  of  the  under- 
writers shall  be  in  any  event  liable  under  this  policy  for  an  amount 
exceeding  the  sum  of  one  thousand (%1,000. 00)  dollars;  in  no  event  or 
contingency  shall  any  underwriter  hereon  be  liable  for  any  part  of 
any  other  underwriter's  liability  hereon,  the  liability  of  each  under- 

'  writer  being  separate  and  individual  only  as  if  each  underwriter  had 
issued  to  the  assured  herein  a  separate  policy,  their  liability  being 
several  and  not  joint. 

IX.  That  by  the  terms  of  said  policy  it  is  further  provided  that  in 
the  event  of  litigation  upon  said  policy,  no  action  shall  in  any  event 
be  begun  or  maintained  by  the  assured  for  the  recovery  of  any  claim 
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under  said  policy  or  to  enforce  the  provisions  thereof  against  the 
individual  underwriters  or  any  of  them,  until  after  suit  shall  have 
been  brought  against  the  attorneys  for  the  underwriters  and  for  the 
full  amount  of  the  loss  or  claim,  or  full  and  complete  relief  claimed 
under  said  policy;  and  each  of  the  underwriters  agree  by  said  clause 
of  said  policy,  to  abide  the  final  determination  of  any  such  action  so 
brought,  as  fixing  his  individual  responsibility  under  said  policy. 
,  X.  That  after  the  occurrence  of  the  loss  aforesaid,  and  prior  to 
the  commencement  of  this  action,  the  foregoing  cause  of  action  was 
duly  assigned  to  this  plaintiff. 

Wherefore  plaintiff  demands  judgment  against  defendants  for  the 
sum  of  thirteen  hundred  and  eight  33-100  ($1308.33)  dollars,  with 
interest  from  the  l^-th  day  of  December,  iS96,  and  for  the  costs  of  this 
action. 

Dated,  New  York,  March  31,  iS97. 

Arthur  S.  Luria,  Attorney  for  Plaintiff, 
No.  191  Broadway,  New  York,  N.  Y. 

(  Verification,  y- 

ee.  Where  Policy  was  a  Renewal. 

Form  No.  1 1459.* 

(Conn.  Prac.  Act,  p.  97    No.  150.) 

(Commencing  as  in  Form  No.  111/48,  and  continuing  down  to  *. ) 
4.  On  July  1st,  iS79,   the  defendant,  in  consideration  of  $50  to  it 
paid  by  the  plaintiff,  renewed   said  insurance  for  one  year  from  said 
da}'  on  the  same  terms  and  conditions  as  in  the  original  policy. 
(Continuing  and  concluding  as  in  Form  No.  111^8. ) 


ff.  Where  Plaintiff  Purchased  Property  After  the  Insurance. 

Form  No.  11460.^ 

(Conn.  Prac.  Act,  p.  98,  No.  151.) 

(Commencing  as  in  Form  No.  lllfJiS,  and  continuing  down  to  *,  substi- 
ting  in  the  averment  of  the  policy  the  name  of  the  original  insured  in  place 
of  the  words  '■'■  the  plaintiff .") 

4.  At  the  time  of  making  said  insurance  (or  at  the  time  of  the  com- 
mencement of  the  risk),  and  from  then  until  the  assignment  hereinafter 
mentioned,  said  (original  insured)  had  an  interest  in  the  property 
insured  as  the  owner  (or  mortgagee,  or  otherwise)  thereof,  to  an  amount 
exceeding  the  amount  of  said  insurance. 

5.  On  January  10th,  iS79,  with  the  consent  of  the  defendant  duly 
given  in  writing  on  said  policy,  said  (original  insured)  sold,  assigned 
and  conveyed  to  the  plaintiff  his  interest  in  said  (property  insured), 
and  in  the  policy  of  insurance. 

(Continuing  and  concluding  as  in  Form  No.  lll^JtS  from  *.) 

1.  Consult  the  title  Verifications.  2.  See  supra,  note  3,  p.  271. 

293  Volume  10. 


11461.  INSURANCE.  11461. 

{e)  Hail  Policy. 

Form  No.  11461.' 

(Precedent  in  Denver  F.  Ins.  Co.  v.  McClelland,  9  Colo.  12.)' 

[(Venue  and  title  of  court  and  cause  as  in  Form  No.  5911.yp 
Plaintiff  states  that  the  defendant  is  a  corporation  duly  organized 
and   incorporated  under  the  laws  of  the  state  of  Colorado,  and  doing 
business  in  Larimer  county  in  the  state  of  Colorado  as  a  general   fire 
and  hail  insurance  company. 

Plaintiff,  for  cause  of  action,  states: 

1.  That  on  or  about  the  12tA  day  oi  June,  iS82,  plaintiff  was  the 
owner  of  certain  growing  crops,  situate  on  the  east  half  of  the  north- 
east quarter  and  the  north  half  of  the  southeast  half  of  section  2, 
township  6,  range  69  west,  and  southwest  quarter  section  35,  town- 
ship 7,  range  69  west,  in  Larimer  county,  state  of  Colorado. 

2.  That  on  said  12th  day  oi  June,  iS82,  the  defendant  in  its  said 
capacity  of  an  insurance  company  contracted  and  agreed  with  plain- 
tiff for  and  in  consideration  of  the  sum  of  $61.03,  $3  of  which  said 
sum  was  then  and  there  paid  by  plaintiff  to  defendant,  and  the 
balance  of  which  said  sum,  amounting  to  $58.03,  was  then  and  there 
evidenced  by  a  promissory  note  made  due  and  payable  on  the  1st 
day  oi  November,  i882,  executed  and  delivered  by  plaintiff  to  defend- 
ant, and  by  defendant  accepted,  to  insure  the  plaintiff  in  the  sum  of 
$1,935  against  loss  or  damage  to  the  aforesaid  growing  crop  by 
reason  of  injury  to  or  destruction  thereof  by  hail,  and  did  then  and 
there  by  its  certain  policy  of  insurance  dated  on  the  said  12tA  day  of 
June,  iS82,  duly  signed  hy  Archie  C.  Fisk,  its  president,  and  R.  P. 
Goddard,  its  secretary,  and  countersigned  by  Jesse  Harris,  its  duly 
authorized  agent,  and  by  defendant  delivered  to  plaintiff,  insure 
plaintiff  for  the  term  of  one  year  from  the  date  of  said  policy  against 
loss  or  damage  to  his  said  growing  crops  by  reason  of  the  destruction 
thereof  or  any  injury  thereto  that  might  be  caused  by  hail,  and  did 
by  the  terms  and  stipulations  contained  in  said  policy,  and  for  and  in 
consideration  of  the  said  sum  of  $61.03,  promise  and  agree  to  make 
good  unto  the  plaintiff  all  such  immediate  loss  or  damage  as  might 
occur  by  reason  of  hail  to  the  aforesaid  growing  crops  from  the  said 
12th  day  oi  June,  i882,  to  the  12th  day  oi  June,  iS83,  in  the  sum  of 
$1,935,  to  be  paid  sixty  days  after  due  notice  and  proof  of  such  loss 
or  damage. 

3.  That  said  insurance  covered  and  applied  to  plaintiff's  said 
growing  crops  as  follows,  to-wit:  On  sixty-five  acres  of  wheat  not  to 
exceed,  in  case  of  loss,  $15  per  acre,  or  $575.     On  six  acres  of  oats 

1.  See  supra,  note  i,  p.  257.  party  who  seeks  to  enforce  it,  the  ex- 

2.  Defendants,  in  their  answer  to  cess  of  the  corporate  power  of  the  con- 
this  complaint,  set  up  the  plea  of  ultra  tracting  party  which  has  .received  the 
vires.  A  demurrer  to  the  answer  was  benefit  of  the  contract  is  an  uncon- 
sustained  and  judgment  rendered  for  scionable  defense  which  cannot  be  set 
plaintiff.  On  appeal,  this  judgment  up  to  exempt  from  liability  the  party 
was  sustained,  the  court  holding  that  so  pleading  it. 

where  a  contract  for  a  lawful  purpose  3.  The  matter  to  be  supplied  in  [  ] 
in  itself  has  been  entered  into  with  will  not  be  found  in  the  reported 
good'  faith  and  fairly  executed  by  the     case. 
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not  to  exceed,  in  case  of  loss,  %15  per  acre,  or  $96>.  On  one  hundred 
and  twenty  acres  of  wheat,  not  to  exceed,  in  case  of  loss,  %6  per  acre, 
or  %1[20.  On  one  acre  of  strawberries,  not  to  exceed,  in  case  of  loss, 
%150  per  acre. 

4.  That  by  the  terms  and  conditions  of  said  policy  of  insurance, 
the  defendant  contracted  and  agreed  that  in  the  event  of  injury, 
loss  or  damage  to  plaintiff's  said  growing  crops  or  any  part  thereof, 
not  amounting  to  a  total  destruction  thereof,  such  damage  or  injury 
should  be  appraised  by  disinterested  and  competent  persons  to  be 
mutually  agreed  upon  by  plaintiff  and  defendant,  unless  the  amount 
of  such  damages  should  be  agreed  upon  between  the  plaintiff  and 
defendant. 

5.  That  on  the  19th  day  oi  June,  iS82,  plaintiff's  said  growing 
crops  were  injured  and  damaged  by  hail  to  the  amount  of  $1,500,  and 
the  plaintiff  sustained  damage  and  loss  thereby  in  respect  of  his  said 
growing  crops  in  the  said  sum  of  %1,500. 

6.  That  on  the  19th  day  oi  June,  i882,  plaintiff  gave  defendant 
due  notice  of  plaintiff's  said  loss  and  damage. 

7.  That  on  the  22nd  day  of  June,  i882,  plaintiff  rendered  to 
defendant  a  particular  account  of  said  loss  and  damage  verified  by 
the  affidavit  of  plaintiff. 

8.  That  said  crops  not  being  totally  destroyed  by  said  hail,  and 
the  plaintiff  and  defendant  not  being  able  to  agree  upon  the  amount 
of  said  damages  so  sustained  by  plaintiff,  the  plaintiff  and  defendant 
mutually  agreed  upon  W.  F.  Watrous  and  Charles  Warren,  two  disin- 
terested and  competent  persons,  as  appraisers  to  assess  and  appraise 
the  amount  of  damages  and  loss  so  sustained  by  plaintiff. 

9.  That  the  said  W.  F.  Watrous  and  Charles  Warren  did  then  and 
there,  on  the  22nd  dsiy  of  June,  i8S2,  appraise  the  damage  and  injury 
to  plaintiff's  said  crops  caused  by  the  injury  thereto  by  hail  as  afore- 
said at  the  sum  of  $1,500  as  follows,  to-wit: 

To  plaintiff's  said  sixty-five  acres  of  wheat  hereinbefore  mentioned 
as  insured  for  $975,  said  appraisers  assessed  and  appraised  the  dam- 
ages at  the  sum  of  %180.  To  plaintiff's  said  six  acres  of  oats  herein- 
before mentioned  as  insured  at  and  for  $90,  said  appraisers  assessed 
and  appraised  the  damages  at  %90.  To  plaintiff's  said  one  hundred 
and  twenty  acres  of  wheat  hereinbefore  mentioned  as  insured  for 
%^20,  said  appraisers  assessed  and  appraised  the  damages  at  %Jf80', 
and  to  plaintiff's  said  one  acre  of  strawberries  hereinbefore  men- 
tioned as  insured  for  %150,  said  appraisers  assessed  and  appraised 
the  damages  at  %150;  which  said  appraisement  represented  the  true 
damage  and  injury  done  to  plaintiff's  said  growing  crops  by  said 
hail. 

10.  That  said  appraisers,  on  the  22nd  Azy  oi  June,  iS82,  made  out 
and  delivered  to  defendant  a  statement  or  report  in  writing,  verified 
by  their  affidavits,  setting  out  in  detail  their  said  appraisement  of 
the  damages  aforesaid  as  herein  averred  and  set  forth. 

11.  That  more  than  sixty  dsiys  have  elapsed  since  the  aforesaid 
notice  and  proof  of  plaintiff's  loss  and  damage  were  received  by 
defendant  at  its  office,  and  that  defendant  has  wholly  failed,  neglected 
and  refused  to  pay  plaintiff  the  said  sum  of  $1,500,  or  any  part 
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thereof,  and  has  failed  and  refused  to  make  good  or  pay  plaintiff  for 
his  said  loss  and  damage,  or  any  part  thereof. 

Wherefore  plaintiff  prays  judgment  for  %1,500,  together  with 
interests  and  costs  of  suit,  and  for  general  relief. 

[(^Signature  and  verification  as  in  Form  No.  5911.y\  ^ 

(/)  Life  Policy?- 
aa.   In  General. 

Form  No.  1 1462.* 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  12.) 

(^Title  of  court  and  cause  as  in  Form  No.  5907.^ 

The  plaintiff  claims  of  the  defendant  y?z;^  thousand  dollars,  due  on 
a  policy,  whereby  the  defendant,  on  the  tenth  day  oi  June,  iS89, 
insured  for  a  term  of  twenty  years,  the  life  of  Richard  Roe,  who  died 
on  the  twelfth  day  of  April,  iS98,  of  which  the  defendant  has  had 
notice.     Said  policy  is  the  property  of  the  plaintiff. 

Jeremiah  Mason,  Att'y  for  pl'ff. 

Form  No.  1 1 4  6  3  .* 
(Precedent  in  Mound  City  Mut.  L,  Ins.  Co.  v.  Twining,  19  Kan.  350.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5917.^^ 

The  plaintiffs  show  to  the  court  that  the  defendant  is  a  corporation 
created  under  the  laws  of  the  state  of  Missouri,  and  having  an  office 
and  doing  business  within  the  state  of  Kansas,  and  duly  empowered 
by  law  to  do  and  transact  the  business  of  life  insurance  within   the 

1.  The  matter  to  be  supplied  within  91  Ind.  84;  Phenix  Ins.  Co.  v.  Pickel, 
[]  will  not  be  found  in  the  reported  case.     3   Ind.   App.   332;   Taylor  v.    National 

2.  See  supra,  note  i,  p.  257.  Temperance   Relief  Union,  94  Mo.  35. 
Insurable  interest   in    the   life  of  the     But   where  the   contract  specifies  that 

assured   must  be  alleged,  as  a  general  proofs  of  death   shall  be  furnished  to 

rule.     Massachusetts  Mut.  L.  Ins.  Co.  the  secretary  of  the  company,  a  com- 

V.  Kellogg,  82  111.  614;  Guardian  Mut.  plaint  is  sufficient  which   alleges  that 

L.  Ins.  Co.  V.  Hogan,  80  111.  35;  Burton  proofs  were  furnished  to  the  company. 

7/.  Connecticut  Mut.  L.  Ins.  Co.,  119  Ind.  Excelsior   Mut.   Aid  Assoc,  z/.  Riddle, 

207;  Elkhart  Mut.  Aid,   etc.,  Assoc,  v.  91  Ind.  84. 

Houghton,  98  Ind.  149;  Continental  L.         3.  It  was  held  in  this  case  that  where 

Ins.  Co.  V.  Volger,  89  Ind.  572;  Provi-  an  agent  agrees  to  receive  the  premium 

dent  L.,etc.,  Ins.  Co.  v.  Baum,  29  Ind.  at  any  time  after  it  became  due   up  to 

236.     But  where   the   assured   himself  the  first  of  the  month   thereafter,  and 

obtains   the  policy,    the    insurable    in-  made  statements  to  the  assured  to  that 

terest  of    the   beneficiary  need  not  be  effect  to  induce  him  to  take  the  policy, 

alleged.     Massachusetts    Mut.   L.  Ins.  and  it  was  the  custom  of  agents  of  the 

Co.  V.  Kellogg,  82  111.  614;  Elkhart  Mut.  company   to   receive    premiums    after 

Aid,  etc.,  Assoc,  v.  Houghton,  98  Ind.  they  became  due  up  to  the  first  of  the 

149;  Continental  L.  Ins.  Co.  v.  Volger,  month  thereafter,  it  will  be  presumed 

89  Ind.  572;  Provident  L.  Ins.,  etc.,  Co.  that  the  company  knew  of  the  custom 

V.  Baum,  29  Ind.  236.  of    its   own    agents    and    that   it   has 

Proof  of  Death.  —  That  proof  of  death  adopted  said  custom.     The  judgment 

of    the    assured    has    been    furnished  of  the  trial  court  for  plaintiff  for  the 

must    be    shown     by    the    complaint,  face  of  the  policy,  less   the  second  an- 

Excelsior  Mut.  Aid  Assoc,   v.  Riddle,  nual  premium,  was  affirmed. 
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state  oi  Kansas',  that  on  the  3d  oi  October,  i870,  one  Lewis  Twining, 
then  oi  Lawrence,  Kansas,  applied  to  Stevens  Gf'  Anderson,  the  duly- 
constituted  general  agents  of  the  defendant  in  the  business  of  insur- 
ance at  Lawrence  aforesaid,  for  a  policy  of  insurance  upon  the  life  of 
him  the  said  Twining;  that  said  application  was  in  writing,  and  was 
by  the  said  agents  of  said  insurance  company  forwarded  to  said  com- 
pany for  their  acceptance  or  rejection  on  the  18th  of  October, 
i870;  that  the  said  insurance  company  accepted  said  application,  and 
forwarded  their  policy  of  insurance  to  their  said  agents  on  the  S3rd 
of  said  October,  and  that  said  agents  on  the  24tA  of  said  October 
delivered  the  said  policy  to  the  said  Twining,  as  a  contract  of  insur- 
ance on  the  part  of  said  defendant;  and  the  said  T7uining  thereupon, 
and  on  said  24^/1  of  October,  paid  to  said  Stevens  h'  Anderson  for  the 
said  defendant  the  sum  of  %150.95  as  and  for  one  year's  premium  of 
insurance  upon  the  life  of  the  said  Twining,  which  was  so  accepted 
by  the  said  Stei^ens  6^  Anderson  in  behalf  of  the  said  defendant;  and 
thereupon  a  contract  of  insurance  was  effected  upon  the  life  of  the 
said  Twining  for  one  year  from  that  date,  and  for  the  period  of  his 
life  upon  the  payment  of  the  like  sum  annually  as  a  premium  there- 
for, in  pursuance  of  the  terms  and  conditions  of  said  policy  of  insur- 
ance which  were  the  same  terms  and  conditions  contained  in  the 
policy  of  insurance,  a  copy  whereof  is  annexed  to  this  petition. 

And  said  plaintiffs  further  show,  that  afterward,  and  on  the  19th 
of  January,  i871,  the  said  Lewis  Twining  delivered  up  to  the  said 
defendant  the  aforesaid  policy  which  was  issued  to  him  of  an  incor- 
rect age  oi  thirty-nine  yedLXS,  and  under  agreement  with  the  defendant 
took  from  defendant  another  policy  of  which  the  annexed,  marked 
*'  Schedule  A,"  is  a  true  copy,  and  which  copy  is  made  a  part  of  this 
petition;  that  said  Twining  at  the  time  of  the  delivery  of  said  last- 
mentioned  policy  of  insurance  paid  therefor  to  the  defendant  the 
additional  sum  of  $5.J5;  that  said  defendant,  notwithstanding  said 
contract  was  entered  into  on  the  2J^h  of  October,  iS70,  and  the  contract 
was  to  insure  for  the  life  of  said  Twining  from  that  date,  and  the 
premium  paid  at  that  date  was  a  full  premium  for  insurance  for  on^ 
year  from  that  time,  inserted  in  the  said  policy  that  said  premium 
was  to  be  paid  annually  on  the  15th  oi  October  in  each  year,  and 
assured  said  Twining  and  gave  him  to  understand  that  said  policy 
was  non-forfeitable  by  reason  of  any  failure  to  pay  premium  thereon 
at  the  time  the  same  became  payable  by  the  terms  of  said  policy,  and 
also  held  out  and  gave  said  Twining  to  understand  and  believe  that 
if  he  paid  said  annual  premium  provided  for  in  said  policy  on  or 
before  the  first  of  the  month  next  after  the  said  15th  of  October,  it 
would  be  as  effectual  as  though  paid  promptly  on  said  October  15th 
in  each  year,  and  waived  the  payment  of  said  premium  as  provided 
in  said  policy,  and  gave  time  for  the  payment  thereof  until  the  first 
of  the  7nonth  thereafter. 

And  plaintiffs  further  show  that  they  are  the  heirs-at-law  and  legal 
representatives  of  said  Lewis  Twining,  and  the  persons  for  whose 
benefit  the  said  policy  of  insurance  was  delivered;  that  said  Twining 
died  at  the  city  of  Topeka  on  the  ZJfih  of  October,  iS71,  from  natural 
causes,  and  not  from  his  own  hand,  nor  in  consequence  of  any  duel, 
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nor  by  reason  of  the  violation  of  any  law  of  any  state,  nation  or 
province;  that  said  Twining  did  not,  after  the  issuing  of  said  policy 
of  insurance,  violate  any  of  the  conditions  thereof,  but  lived  in  the 
state  of  Kansas  and  followed  the  occupation  in  said  policy  mentioned; 
that  after  the  death  of  the  said  Lewis  Twining,  and  on  the  ISth  of 
March,  iS72,  due  proof  of  loss  under  said  policy  was  made  and 
served  upon  the  said  defendant  according  to  the  terms  and  condi- 
tions of  said  policy;  that  no  part  of  said  sum  oi  five  thousand  dioW^iXS 
secured  by  said  policy  has  been  paid  by  said  defendant,  but  that  the 
whole  amount  thereof  is  now  due  from  said  defendant  to  these 
plaintiffs. 

The  plaintiffs  demand  judgment  for  %5fl00,  with  interest  thereon 
from  June  11th,  i872,  and  costs. 

[(^Signature  and  verification  as  in  Form  No.  59111?^ 

Form  No.  1 1  4  6  4  .* 

{Commencement  as  in  Form  No.  6961. ) 

John  Doe,  executor  of  the  last  will  and  testament  of  Richard  Roe, 
deceased,  complains  of  the  Union  Life  Insurance  Company  of  a  plea  of 
trespass  on  the  case  in  assumpsit:  for  this,  to  wit:  that  heretofore,  in 
the  lifetime  of  the  said  Richard  Roe,  to  wit:  on  Xht  first  day  of  May, 
in  the  year  of  our  Lord  eighteen  hundred  and  ninety-ofie,  the  said 
defendant  caused  to  be  made  a  certain  policy  of  insurance  in  writing, 
purporting  thereby,  and  containing  therein,  that  in  consideration  of 
two  hundred  dollars,  to  the  said  defendant  paid  by  the  said  Richard 
Roe  in  his  lifetime,  the  receipt  whereof  the  said  defendant  thereby 
acknowledged,  the  said  defendant  undertook  and  promised  the  said 
Richard  Roe,  that  it,  the  said  defendant,  would  pay  to  the  said  Richard 
Roe's  T^trsox\a\  representatives  and  assigns  the  SMva  oi  five  thousand 
dollars,  within  three  months  after  due  and  sufficient  proof  should  be 
made  to  the  said  defendant  of  the  death  of  the  said  Richard  Roe  (in 
case  the  said  Richard  Roe  should  die  before  twelve  of  the  clock  at 
night  on  the  thirtieth  day  of  April,  igll),  provided  the  said  Richard 
Roe  should  continue  to  pay  yearly  and  every  year  to  the  said  defend- 
ant during  the  term  of  Richard  Roe's  natural  life  the  like  sum  of  two 
hundred  doWsirs,  on  or  before  the  first  day  oi  May,  in  every  year; 
and  in  the  said  policy  contained,  and  to  the  same  annexed,  were  and 
are  sundry  other  provisos,  conditions,  prohibitions  and  stipulations, 
as  by  the  original  policy  aforesaid  (or  a  sworn  copy  of  the  original  said 
policy'),  which  is  filed  herewith,  will  more  fully  and  at  large  appear. 
And  the  said  plaintiff  says  that,  after  the  making  of  the  said  policy 
as  aforesaid  by  the  said  defendant,  to  wit:  on  the  tenth  day  oi  June, 
in  the  year  \%98,  the  ssad  Richard  Roe  departed  this  life,  whereof 
afterward,  to  wit:  on  ihe  fourteenth  day  oi  June,  in  the  year  iZ98, 
due  and  sufficient  proof  was  made  to  the  said  defendant,  in  con- 
formity to  the  terms  and  conditions  of  the  said  policy.  And  the  said 
plaintiff  further  says,  that  the  said  Richard  Roe,  in  hjs  lifetime,  did 

1.  The  matter  to  be  supplied  within  mission  of  administration  need  not  be 
[]  will  not  be  found  in  the  reported  case,     made,    but   the   defendant    may   have 

2.  See  supra,  note  2,  p.  296.  oyer  in  like  manner  as  if  profert  were 
Profert  of  letters  testamentary  or  com-     made.     Va.  Code  (1887),  §  3244. 
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perform,  fulfil,  observe  and  comply  with,  and  the  said  plaintiff  since 
has  performed,  fulfilled,  observed  and  complied  with  each  and  all  of 
the  conditions,  provisos  and  stipulations  in  the  said  policy  contained, 
or  to  the  same  annexed,  on  the  part  and  behalf  of  the  said  Richard 
■Roe  in  his  lifetime  and  of  the  said  plaintiff,  to  be  performed,  fulfilled, 
observed  and  complied  with,  nor  had  said  Richard  Roe  in  his  lifetime, 
nor  the  said  plaintiff  at  any  time,  violated  any  of  the  prohibitions  in 
the  said  policy  contained,  according  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  policy. 

Yet  the  said  plaintiff  says  that,  although  three  months  have  elapsed 
after  due  and  sufficient  proof  was  made  as  aforesaid  to  the  said 
defendant  of  the  death  of  the  said  Richard  Roe,  the  said  defendant 
has  not  as  yet  paid  to  the  said  plaintiff  the  said  sum  oi  five  thousand 
dollars,  but  the  same  and  every  part  thereof  are  wholly  unpaid  and 
unsatisfied  to  him,  contrary  to  the  force  and  effect  of  the  said  policy; 
and  so  the  said  plaintiff  says  that  the  said  defendant  has  not  kept 
with  the  said  plaintiff  the  agreement  aforesaid  contained  in  the  said 
policy  made  in  this  behalf  as  aforesaid  between  the  said  Richard  Roe 
in  his  lifetime,  but  that  the  said  defendant  hath  broken  the  same, 
and  to  keep  the  same  with  the  said  plaintiff  has  hitherto  wholly 
refused,  and  still  doth  refuse,  to  the  damage  of  the  said  plaintiff  ^z;<r 
thousand  five  hundred  doWsirs;  and  therefore  he  brings  his  suit. 

Jeremiah  Mason^  p.  q. 

Form  No.  11465.' 

(W.  Va.  Code  (1891),  c.  125,  §  61.)' 

{Commencing  as  in  Form  No.  llJfSS,  and  continuing  down  to  *)  because 
of  the  death  of  Henry  Doe,  whose  life  was  insured  by  said  policy,  and 
who  died  on  or  about  the  tenth  day  of  August,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-eight,  at  (or  near  to,  stating  the  place 
where  his  death  occurred)  Newburgh,  in  said  county  of  Preston^  {con- 
cluding as  in  Form  No.  111(58). 

bb.  By  Assignee. 
(flfl)    In  General. 

Form  No.  1 1 4  6  6 .' 

(Precedent  in  Pomeroy  v.  Rocky  Mountain  Ins.,  etc.,  Inst.,  9  Colo.  295.)* 
[( Title  of  court  and  cause  as  in  Form  No.  5911. ) 

1.  See  supra,  note  2,  p.  296.  thereto.     W.  Va.  Code  (1891),  c.   125, 

2.  The  declaration  on  a  policy  of  in-    §  61. 

surance,  whether  the  policy  be  under  4.  The  action  of  the  trial  court  in 
seal  or  not,  may  be  in  the  form  given  in  sustaining  a  demurrer  to  this  com- 
thetext.  W.Va.  Code(i89i),  c.  I25,§6i.  plaint  was  reversed  upon  appeal,  the 
S.  If  time  and  place  of  death  are  un-  court  holding  that  the  company  was 
known,  the  plaintiff  may  state  in  the  bound  by  its  acts  in  permitting  the  re- 
declaration that  the  time  or  place  where  newal  and  assignment  of  the  policy 
the  death  occurred  is  unknown  to  him,  and  in  receiving  the  back  dues  neces- 
giving  in  general  terms  such  informa-  sary  to  its  renewal  and  the  premiums 
tion  as  may  be  in  his  power  in  respect  thereafter  becoming  due. 

299  Volume  la 


1 1 466.  INSURANCE.  1 1 466^ 

The  plaintiff  complains  of  the  defendant  and  alleges]^  that  the 
Rocky  Mountain  Insurance  df  Savings  Institution  is  a  corporation 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Colorado^  and 
was  such  corporation  on  and  prior  to  the  20th  day  of  April,  iS78; 
that  on  said  day  said  corporation,  being  authorized  by  law  to  do  a 
life  insurance  business  in  said  state,  and  to  write  policies  or  certifi- 
cates for  that  purpose,  and  issue  the  same,  did,  by  £.  F.  Johnson,  its 
President,  and  W.  L.  McCauley,  its  assistant  secretary,  they  being 
duly  authorized,  issue  under  its  corporate  seal,  a  certificate,  com- 
monly called  a  "Policy  of  Insurance,"  called  by  said  corporation  a 
"Certificate  of  Membership,"  setting  forth  that  the  said  corporation, 
in  consideration  of  %1Q  in  hand  paid,  and  of  the  semi-annual  pay- 
ment of  $2.50,  to  be  paid  on  or  before  the  20th  days  of  October 
and  April,  at  noon,  of  each  and  every  year  during  the  continuance  of 
the  said  certificate,  and  also  in  consideration  of  the  payment  of  the 
amount  assessed  within  thirty  days  next  after  each  and  every  notice 
of  the  death  of  a  member  of  the  life  insurance  department  of  said 
company  should  be  sent,  did  thereby  constitute  lintner  J.  Barton 
(who  was  the  husband  of  the  defendant  Elizabeth  Barton^  a  member 
of  said  company;  and  by  the  said  certificate  the  said  corporation  did 
agree,  in  the  event  of  the  death  of  said  member,  well  and  truly  to 
pay  at  its  office,  in  Denver,  the  amount  of  assessments  which  might  be 
collected  to  pay  the  death  claim  of  the  said  member  whose  life  was 
thereby  insured,  not  to  exceed  the  sum  oi%2,500,  payable  to  his  wife, 
Elizabeth  M.  Barton,  for  her  use,  benefit,  etc.,  within  three  months 
after  satisfactory  proof  of  the  death  of  said  member,  during  the  con- 
tinuance of  the  said  certificate;  which  agreement  aforesaid  was  and 
is  subject  to  certain  conditions  of  forfeiture,  among  which  are  these: 
That  if  payment  of  the  semi-annual  premiums  oi%2.50  required  to  be 
made  on  the  20th  days  of  October  and  April  of  each  year,  as  above 
stated,  should  not  be  made  according  to  the  terms  of  the  said  policy 
or  certificate,  or  if  payment  should  not  be  made  of  assessments  due 
on  the  death  of  a  member  of  the  life  insurance  department  of  said 
corporation  as  required  by  said  policy,  or  if  the  member  insured 
as  aforesaid  should  become  so  far  intemperate  as  to  impair  his  health, 
or  induce  delirium  tremens,  then,  and  in  any  such  case,  the  certifi- 
cate should  be  void.  And  the  said  policy  contained  also  this  further 
provision:  That,  in  case  the  same  should  be  assigned,  the  assign- 
ment should  be  made  on  the  back  of  the  same,  in  conformity  with 
the  rules  of  the  company,  and  a  copy  of  the  said  assignment  be 
delivered  at  the  office  of  the  company,  in  Denver,  immediately  after 
its  being  made,  and  due  proof  of  the  interest  of  the  assignee  be  pro- 
duced with  the  proof  of  the  claim,  in  case  of  death. 

And  the  plaintiff  avers,  on  information  and  belief,  that  at  the  time 
of  the  issuing  of  said  certificate  or  policy  the  said  lintner  J.  Barton 
in  fact  paid  the  sum  of  %1Q,  and  the  said  policy  was  delivered  to  him; 
that  afterwards,  and  on  or  about  the  22nd  day  of  October,  iS78,  the 
said  lintner  J.  Barton  was  in  default  as  to  his  payments  and  dues  on 
said  policy  or  certificate,  and  the  same  became  forfeited   or   was 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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declared  by  said  company  to  have  become  so;  and  he,  the  said  Lint- 
ner  J.  Barton.,  was  also  indebted  to  the  plaintiff  at  that  time  in  a 
large  amount  of  money,  that  is,  the  sum  of  $559. i5,  for  which  he  had 
given  his  note,  dated  September  2,  1 875,  with  interest  at  the  rate  of 
two  per  cent,  per  month  until  paid,  and  at  the  same  time,  to  secure 
the  same,  had  delivered  to  said  plaintiff  the  aforesaid  policy,  which 
indebtedness  the  said  defendant  Elizabeth  Barton  had  promised  to 
pay  to  the  plaintiff. 

And  the  plaintiff  avers  that  said  Lintner  J.  Barton^  on  the  22nd 
day  of  October,  iS78,  was  also  without  means  of  paying  what  might 
be  required  to  revive  and  keep  in  force  the  said  policy  or  certificate; 
and  the  plaintiff  further  avers  that  in  this  condition  said  Lintner  J. 
Barton  applied  to  the  plaintiff  for  assistance  in  the  premises,  and  for 
further  advances,  and  offered  to  indorse  the  said  policy  to  plaintiff  to 
secure  him  in  so  doing;  that  thereupon  the  plaintiff  and  said  Lintner 
J.  Barton  applied  at  the  office  of  said  corporation,  and  to  the  said 
Johnson,  who  was  the  president  and  general  manager  of  said  corpora- 
tion, with  full  power  to  write  insurance  and  to  represent  the  said 
corporation,  and  then  and  there  stated  to  said  Johnson  that,  in  con- 
sideration of  the  indebtedness  aforesaid,  and  advances  to  be  made  as 
aforesaid,  and  money  to  be  paid  by  the  plaintiff  to  revive  the  said 
policy,  if  the  same  could  be  done,  the  said  policy  was  to  be  assigned 
to  the  plaintiff;  that  thereupon  said  Johnson,  acting  as  aforesaid, 
directed  said  Lintner  J.  Barton  to  make  upon  the  back  of  said  policy 
an  assignment  of  the  same,  as  follows:  {setting  out  verbatim  copy  of 
assignment).  ^ 

Which  assignment  the  said  L.  J.  Barton  made  as  aforesaid,  for  the 
sole  purpose  aforesaid,  in  consideration  of  which  assignment,  and 
the  securing  thereby  of  the  past  indebtedness  aforesaid,  the  plaintiff 
paid  the  dues  and  assessments  required  to  revive  and  keep  in  force 
said  policy,  amounting  to  the  sum  of  about  ^0,  and  received  the 
said  policy  of  insurance  aforesaid,  and  has  since  retained  the  same, 
the  said  Johnson  assuring  the  plaintiff  that  said  assignment  was 
proper,  and  sufficient  to  transfer  the  said  policy  to  the  plaintiff,  and 
that,  although  said  policy  had  become  forfeited,  yet  the  same  had 
been  revived  for  the  purpose  aforesaid,  and  stood  as  security  for  the 
plaintiff  as  aforesaid;  that  from  thence  afterwards,  until  the  death 
of  said  Lintner  J.  Barton,  the  plaintiff  made  the  payments,  from  time 
to  time,  required  to  keep  said  policy  in  force,  amounting  to  the  sum 
of  about  $6.75;  that  the  defendant  Elizabeth  M.Barton,  as  the  plain- 
tiff is  informed  and  believes,  never  had  the  possession  of  the  said 
policy,  never  paid  anything  to  secure  the  same,  or  to  keep  the  same 
alive,  and  did  not  know  of  its  existence  till  after  the  death  of  said 
Lintner  J.  Barton,  or,  if  she  did,  she  treated  the  same  as  the  property 
of  said  Lintner,  and  assented  to  his  using  it  as  his;  that  in  equity  the 

1.  Copy  of  assignment   referred   to  in  within  policy  of  insurance,  as  security 

the  text  was  as  follows:  for  money  borrowed. 

^"^ Denver,  October  22,  \Zy8.  Elizabeth  M.  Barton, 

For  value  received,  I  hereby  assign  by  her  husband, 

and  transfer  to  Morris  Pomeroy  all  my  L.  J.  Barton,  for  himself." 
right,  title  and  interest  in  and  to  the 
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same  belonged  to  the  said  Lintner  J.  Barton  until  after  the  transfer 
of  the  same  to  the  plaintiff,  and  now  in  equity  belongs  to  the  plain- 
tiff, to  the  extent  of  the  indebtedness  from  said  Lintner  J.  Barton  to 
the  plaintiff  at  the  time  of  his  death,  including  advances  made,  as 
aforesaid,  with  interest  at  the  rate  of  two  per  cent,  per  month,  as  per 
agreement  between  said  Lintner  /.  Barton  and  the  plaintiff. 

And  plaintiff  further  avers  that  on  or  about  the  8th  day  of  March, 
1 879,  ssad.  Lintner  /.  Barton  died  intestate  and  insolvent,  leaving  the 
defendant  Elizabeth  M.  Barton,  his  widow,  surviving  him ;  that  there- 
after, and  on  or  about  the  8th  day  oi  May,  i879,  proofs  of  said  death, 
and  of  the  plaintiff's  interest  in  said  policy,  were  made  by  the  plain- 
tiff, and  accepted  by  said  corporation;  that  the  amount  of  such 
interest  —  that  is,  of  the  indebtedness  from  said  deceased  to  the 
plaintiff  —  at  that  time  amounted  to  the  sum  of  about  %555.30,  all  of 
which,  with  interest  since  that  date,  is  due  and  unpaid. 

And  the  plaintiff  further  avers  that  the  said  corporation  [has 
been,  since  the  death  of  said  Lintner,  requested  by  the  plaintiff,  as 
well  as  by  said  Elizabeth  M.  Barto?i,  to  make  the  assessment  upon 
its  members  required  by  its  rules  and  regulations,  for  the  death 
claim  due  by  reason  of  the  death  of  said  Lintner  /.  Barton,  and  to 
pay  over  the  said  assessment,  both  of  which  said  company  refused 
to  do;  and  has  been  also  since  said  death]  ^  frequently  requested  to 
pay  the  amount  due,  according  to  the  terms  of  said  policy,  but 
refused  to  pay  the  said  sum  of  ^,500,  or  any  part  thereof,  or  any 
part  of  any  assessment  aforesaid;  alleging,  as  a  ground  of  such 
refusal,  and  as  the  only  ground  thereof,  that  said  Barton,  deceased, 
either  died  of  delirium  tremens,  or  became  so  far  intemperate  as  to 
impair  his  health. 

And  the  plaintiff  avers,  on  information  and  belief,  that  said 
deceased  did  not  die  of  delirium  tremens,  or  become  so  far  intem- 
perate as  to  impair  his  health,  after  said  policy  or  certificate  was  so 
renewed  or  revived,  but  the  plaintiff  avers  that  he  was  not  aware  of 
the  existence  of  the  said  clause  regarding  intemperance  and  delirium 
tremens  until  after  the  death  of  said  deceased;  that  S2i\(\  Johnson, 
when  acting  on  behalf  of  said  corporation,  knew  the  habits  of  said 
deceased,  and  that  he  was,  at  the  time  of  the  renewal  or  revival  of 
said  policy,  intemperate  and  was  likely  to  continue  so;  that  his 
intemperance  was  such  as  to  impair  his  health;  and  yet  the  said  cor- 
poration permitted  the  said  plaintiff  to  make  payment  to  revive  and 
renew  said  policy  and  extend  the  time  of  payment  of  the  said  indebt- 
edness, and  to  make  advances  aforesaid  on  the  faith  of  the  renewal 
or  revival  and  assignment  of  said  policy  or  certificate  as  aforesaid, 
and  continued  thereafter  to  receive  payment  of  dues  and  assessments 
on  said  policy  from  the  plaintiff,  and  is  estopped  to  say  that  intem- 
perance impaired  the  health  or  caused  the  death  of  said  deceased. 

And  the  plaintiff  further  avers  that  he  is  informed  and  believes 
that  said  defendant  ^ar/<?«  is  claiming  the  money  due  from  said  cor- 
poration adversely  to  the  plaintiff,  as  her  own  property;  but  which 

1.  The  words  in  [  ]  constituted  an  interlineation  showing  an  amendment  to 
plaintiff's  original  complaint. 
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claim  of  the  said  defendant  the  plaintiff,  on  information  and  belief, 
avers  to  be  false  and  illegal,  and  that  in  equity  the  plaintiff  is  entitled 
to  the  moneys  aforesaid  to  the  extent  of  the  amount  due  from  said 
deceased,  at  the  time  of  his  death,  to  the  plaintiff,  with  interest  as 
aforesaid. 

Wherefore  the  plaintiff  seeks  the  equitable  interposition  and  assist- 
ance of  the  court  herein,  that  the  said  defendants  may  be  summoned 
and  required  to  answer  the  premises,  and  all  and  singular  the  matters 
and  things  herein  contained;  and  demands  judgment  against  the  said 
corporation  for  the  said  sum  of  ^^500\  and  that  out  of  whatever  sum 
may  be  recovered,  as  aforesaid,  the  amount  of  indebtedness  owing 
from  said  deceased  to  the  plaintiff  at  the  time  of  his  death  may  be 
first  paid,  and  the  residue  thereof  only  paid  to  the  said  defendant 
Barton,  and  that  plaintiff  recover  costs. 

^Signature  and  verification  as  in  Form  No.  5911^)^ 

(bb)  In  Trust  for  Wife  of  Insured. 

Form  No.  1 1 4  6  7  .* 
(Conn.  Prac.  Act,  p.  102,  No.  156.) 
{Commencement  as  in  Form  No.  5912.) 

1.  On  June  1st,  i877,  the  defendant  was,  and  still  is,  a  corporation, 
duly  incorporated  under  the  laws  of  this  State,  with  power  to  insure 
risks  of  life. 

2.  On  June  1st,  i877,  in  consideration  of  the  payment  by  on%  John 
Stiles,  to  the  defendant,  of  %150,  and  of  the  premium  of  %150,  to  be 
paid  to  it  by  him  annually  during  his  life,  the  defendant  made  its 
policy  of  insurance,  a  copy  of  which  is  annexed,  marked  Exhibit  A; 
and  thereby  insured  the  life  of  John  Stiles  in  the  sum  of  %5,000. 

3.  On  July  1st,  i878,  John  Stiles,  with  the  written  consent  of  the 
defendant,  duly  indorsed  on  the  policy,  {or  otherwise  state  such  consent 
as  is  required  by  terms  of  the  policy)  6.\i\y  assigned  said  policy  to  the 
plaintiff  in  trust  for  Mary  Stiles,  his  wife. 

4.  Up  to  the  time  of  the  death  of  John  Stiles,  all  premiums  accrued 
upon  said  policy  were  duly  paid. 

5.  On  April  1st,  i879,  John  Stiles  died,  which  death  was  not  caused 
by  {any  cause  excepted  in  the  policy). 

6.  Said  John  Stiles  and  the  plaintiff  each  duly  fulfilled  all  the  con- 
ditions of  said  insurance  on  their  part,  and  the  plaintiff,  more  than 
sixty  days  {or  as  otherwise  required  by  the  policy)  before  this  action,  to 
wit,  on  April 20th,  iS79,  gave  to  the  defendant  due  notice  and  proof 
of  the  death  oi  John  Stiles  as  aforesaid,  and  demanded  payment  of 
said  sum. 

7.  The  same  has  not  been  paid. 
The  plaintiff  claims  $6,300  damages. 
{Continuing  and  concluding  as  in  Form  No.  6912.) 

cc.  By  Executor. 
Form  No.  1 1 4  6  8 .' 

1.  The  matter  to  be  supplied  within        2.  See  supra,  note  2,  p.  296. 
[]  will  not  be  found  in  the  reported  case.         3.  See  supra,  note  2,  p.  296. 
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(Conn.  Prac.  Act,  p.  loo,  No.  154.) 

{Commencement  as  in  Form  No.  5912.') 

1.  On  October  1st,  i875,  the  defendant  was,  and  still  is,  a  corpora- 
tion, duly  incorporated  under  the  laws  of  this  state,  with  power  to 
insure  risks  of  life. 

2.  On  October  1st,  i875,  in  consideration  of  the  payment  to  the 
defendant,  by  one  John  Stiles,  late  of  Hartford,  deceased,  of  a 
premium  of  %150,  and  of  a  like  sum,  to  be  paid  to  it  by  him,  annually 
during  his  life,  the  defendant  made  its  policy  of  insurance  in  writing, 
a  copy  of  which  is  annexed,  marked  Exhibit  A,  and  thereby  insured 
the  life  of  John  Stiles  in  the  sum  of  $5,000. 

3.  Ox\  June  1st,  i879,  John  Stiles  died  [which  death  was  not  caused 
by  any  cause  excepted  in  the  policy]. 

4.  Said  John  Stiles  left  a  will,  by  which  the  plaintiff  was  appointed 
executor. 

5.  On  June  10th,  iS70,  said  will  was  duly  proved,  and  the  plaintiff 
thereupon  duly  qualified  as  such  executor, 

6.  Said  John  Stiles  duly  fulfilled  all  the  conditions  of  said  insurance 
on  his  part. 

7.  The  plaintiff  made  due  proof  of  the  death  of  said  Stiles,  in  ac- 
cordance with  the  requirements  of  the  policy,  on  June  15th,  i879. 

8.  The  amount  of  said  insurance  has  not  been  paid. 
The  plaintiff  claims  $5,200  damages. 
(Continuing  and  concluding  as  in  Form  No.  5912.') 

dd.  Where  There  has  been  a  Change  of  Beneficiaries. 

Form  No.  1 1469.* 

Supreme  Court,  Kings  County. 

Margaret  Egan  and  Catharine  Egan,  Jr.,  infants,  by  Matthew  '\ 

Egan  and  Catharine  Egan,  guardians,  plaintiffs,  I 

against  [ 

The  Supreme  Council,  Catholic  Benevolent  Legion,  defendant.  J 

The  plaintiffs  complain  of  defendant  and  say: 

I.  That  the  plaintiffs  are  infants  under  the  age  of  twenty-one  years. 

II.  That  the  defendant  is  a  domestic  corporation,  incorporated 
and  existing  under  the  laws  of  the  state  of  New  York. 

III.  That  at  the  times  hereinafter  mentioned  the  Father  Quinn 
Council,  No.  88,  Catholic  Benevolent  Legion,  located  at  Perth  Amboy,  in 
the  state  of  New  Jersey,  was  and  still  is  a  portion  of  the  corporation 
defendant  and  subordinate  branch  of  said  corporation. 

IV.  That  on  the  tweniy-Jifth  day  of  July,  x885,  Michael  Egan 
became  a  member  of  said  Father  Quinn  Council,  No.  88,  and  of  the 
corporation  defendant. 

V.  That  at  all  the  times  hereinafter  mentioned,  and  up  to  the  time 
of  the  death  of  the  said  Michael  Egan,  he  was  a  member  in  good 
standing  of  the  said  council  and  corporation  defendant. 

1.  This  form  is  adapted  from  the  com-     case    the   judgment    rendered    for  the 
plaint   in    Egan   v.  Supreme   Council,     plaintiff  was  affirmed. 
etc.,  32  N.  Y.  App.  Div.  245,  in  which         See  also  supra,  note  2,  p.  296. 
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VI.  That  the  said  corporation  defendant,  at  all  the  times  herein- 
after mentioned,  had  and  still  has  certain  constitution,  by-laws,  rules 
and  regulations  which  were  and  are  binding  upon  all  its  members. 

VII.  That  under  and  by  the  provisions  of  said  constitution,  by-laws, 
rules  and  regulations,  and  on  or  about  the  twenty-fifth  day  of  July^ 
iZ80y  the  corporation  defendant,  in  and  by  a  certain  instrument  in 
writing  under  the  hand  and  seal  of  the  defendant,  promised  and 
agreed  for  a  valuable  consideration  with  the  said  Michael  Egan,  that 
upon  his  death  the  corporation  defendant  would  pay  to  Margaret 
Egan,  the  wife  of  Michael  Egafi,  the  sum  of  one  thousand  dollars  as 
benefit  money. 

VIII.  That  thereafter,  and  on  or  about  the  twelfth  day  of  Noi^ember^ 
i891,  under  and  by  the  provisions  of  the  said  constitution,  by-laws, 
rules  and  regulations,  the  corporation  defendant,  by  a  certain  instru- 
ment in  writing,  under  the  hand  and  seal  of  this  defendant,  promised 
and  agreed,  for  a  valuable  consideration,  with  the  said  Michael  Egan^ 
that  instead  of  paying  the  said  sum  oi  one  thousand  doUars  to  Margaret 
Egan,  his  wife,  the  defendant  will  pay  to  Margaret  Egan  and  Catharitie 
Egan,  Jr.,  children  of  the  said  Michael  Egan,  the  sum  of  one  thousand 
dollars,  benefit  money. 

IX.  That  on  or  about  the  ninth  day  of  January,  i896,  the  said 
Michael  Egan  died  while  he  was  a  member  in  good  standing  of  the 
said  council  and  of  the  said  corporation  defendant. 

X.  That  on  or  about  the  twenty-fifth  day  oi'  June,  i896,  letters  of 
guardianship  were  duly  issued  by  the  Orphans  Court  of  the  county 
of  Middlesex  and  state  of  New  Jersey,  to  Matthew  Egan  and  Catharine 
Egan,  as  guardians  of  the  persons  and  property  of  Margaret  Egan 
and  Catharine  Egan,  Jr. 

XI.  That  thereafter,  and  on  or  about  the  twentieth  day  of  October, 
i897,  ancillary  letters  of  guardianship  of  the  persons  and  property  of 
the  said  Margaret  Egan  and  Catharine  Egan,  Jr.,  were  duly  issued  to 
Matthew  Egan  and  Catharine  Egan  by  the  surrogate  of  the  county  of 
Kings  in  the  state  of  New  York. 

XII.  That  due  notice  and  proof  of  death  of  the  said  Michael  Egan 
has  been  furnished  to  the  defendant,  and  payment  of  the  sum  of  one 
thousand  dollars  has  been  duly  demanded  of  and  from  the  defendant, 
yet  no  part  of  the  said  sum  has  been  paid  to  the  plaintiffs,  to  their 
damage  in  the  sum  oione  thousand doWdiTs,  with  interest  thereon  from 
t\iQ  fifteenth  day  oi  July,  i896. 

Wherefore,  plaintiffs  demand  judgment  against  the  defendant  for 
the  sum  of  one  thousand  dollars,  with  interest  thereon  from  the  fifteenth 
day  oi  July,  i896,  besides  the  costs  and  disbursements  of  this  action. 

(^Signature  and  verification  as  in  Eorm  No.  5926.) 

ee.  By  Stranger  Interested  in  the  Life 

Form  No.  1 1 4  7  c* 

{Commencement  as  in  Form  No.  6951. ) 

John  Doe  complains  of  the  Union  Life  Insurance  Company  of  a  plea 

1.  See  supra,  note  2,  p.  296. 
ID  E.  of  F.  P.  —  20.  305  Volume  10. 


11470.  INSURANCE.  11470* 

of  trespass  on  the  case  in  assumpsit;  for  this,  to  wit:  that  heretofore, 
to  wit:  on  the  ^rj/ day  Qi May,  in  the  year  of  our  Lord  eighteen 
hundred  and  ninety-one,  the  said  defendant  caused  to  be  made  a  cer- 
tain policy  of  assurance  in  writing,  purporting  thereby  and  contain- 
ing therein,  that  in  consideration  of  two  hundred  dollars  to  the  said 
defendant  paid  by  the  said  plaintiff,  the  receipt  whereof  the  said 
defendant  thereby  acknowledged,  the  said  defendant  undertook  and 
promised  the  said  plaintiff  that  the  said  defendant  would  pay  to  the 
said  plaintiff  the  sum  of  five  thousand  dollars,  within  three  months 
after  due  and  sufficient  proof  should  be  made  to  the  said  defendant 
of  the  death  of  one  Richard  Roe,  who  was  then  alive,  provided  the 
said  plaintiff  should  continue  to  pay  yearly,  and  every  year,  to  the 
said  defendant,  during  the  term  of  the  natural  life  of  the  said  Richard 
Roe,  the  like  sum  of  two  hundred  dollars  (the  annual  premium),  on  or 
before  t\i^  first  day  of  May,  in  every  year;  and  the  said  policy  con- 
tained, and  to  the  same  annexed,  were  and  are  sundry  other  provisos, 
conditions  and  stipulations,  as  by  the  original  policy  aforesaid  (or  a 
sworn  copy  of  the  said  original  policy'),  which  is  filed  herewith,  will  more 
fully  and  at  large  appear. 

And  the  said  plaintiff  says,  that  at  the  time  of  the  making  of  the 
said  policy  of  insurance,  and  of  the  said  promise  and  undertaking  of 
the  said  defendant,  the  said  plaintiff  was  then,  and  from  thence  till 
the  time  of  the  death  of  the  said  Richard  Roe  continued  to  be,  inter- 
ested in  the  life  of  the  said  Richard  Roe  to  a  large  amount,  to-wit: 
to  the  amount  of  all  the  moneys  by  him  ever  insured  or  caused  to  be 
insured  thereon;  and  the  said  plaintiff  in  fact  further  says,  that 
after  the  making  of  the  said  policy  as  aforesaid  by  the  said  defend- 
ant, to  wit:  on  the  tenth  day  of  September,  in  the  year  i8P7,  the  said 
Richard  Roe  departed  this  life,  whereof,  afterward,  to  wit:  on  the 
fourteenth  day  of  September,  iS97,  due  and  sufficient  proof  was  made 
to  the  said  defendant,  in  conformity  to  the  terms  and  conditions  of 
the  said  policy.  And  the  said  plaintiff  further  says,  that  the  said 
Richard  Roe,  in  his  lifetime,  did  perform,  fulfil,  observe,  and  comply 
with,  and  the  said  plaintiff,  in  the  said  Richard  Roe's  lifetime,  and 
ever  since,  hitherto,  has  performed,  fulfilled,  observed  and  complied 
with,  each  and  all  the  conditions,  provisos  and  stipulations  in  the 
said  policy  contained,  or  to  the  same  annexed,  on  the  part  and  behalf 
of  the  said  Richard  Roe,  in  his  lifetime,  or  of  the  said  plaintiff  at  any 
time,  to  be  performed,  fulfilled,  observed  and  complied  with;  and 
that  the  said  Richard  Roe,  in  his  lifetime,  did  not,  nor  has  the  said 
plaintiff  at  any  time  violated  any  of  the  prohibitions  in  the  said 
policy  contained,  or  to  the  same  annexed,  according  to  the  form  and 
effect,  true  intent  and  meaning  of  the  said  policy. 

Yet  the  said  plaintiff  says,  that  although  more  than  three  months 
have  elapsed  since  due  and  sufficient  proof  was  made  as  aforesaid  to 
the  said  defendant  of  the  death  of  the  said  Richard  Roe,  the  said 
defendant  has  not  as  yet  paid  to  the  said  plaintiff  the  said  sum  of 
five  thousand  dollars  (amount  of  policy),  but  the  same  and  every  part 
thereof  are  wholly  unpaid,  and  unsatisfied  to  him,  contrary  to  the 
force  and  effect  of  the  said  policy.  And  so  the  said  plaintiff  says,  that 
the  said  defendant  has  not  kept  with  the  said  plaintiff  the  agreement 
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aforesaid,  contained  in  the  said  policy,  made  in  this  behalf  as  afore- 
said, between  the  said  defendant  and  the  said  plaintiff,  but  that  the 
said  defendant  hath  broken  the  same,  and  to  keep  the  same  with 
the  said  plaintiff  has  hitherto  wholly  refused,  and  still  doth  refuse, 
to  the  damage  of  the  said  plaintiff  ol  five  thousand  five  hundred  dollars; 
and  therefore  he  brings  his  suit. 

Jeremiah  Mason^  p.  q. 

ff.  By  Wife,  Partner  or  Creditor. 

Form  No.  1 147  i .' 
(Conn.  Prac.  Act,  p.  loi,  No.  155.) 

(^Commencement  as  in  Form  No.  5912.^ 

1.  On  July  1st,  1 876,  the  defendant  was,  and  still  is,  a  corpora- 
tion, duly  incorporated  under  the  laws  of  this  state,  with  power  to 
insure  risks  of  life. 

2.  On  July  1st,  iS76,  in  consideration  of  the  payment  by  the  plain- 
tiff to  the  defendant  of  ^100,  and  of  the  annual  premium  of  ^100, 
to  be  paid  to  it  thereafter  by  the  plaintiff,  during  the  life  of  John 
Stiles,  the  defendant  made  and  delivered  to  the  plaintiff  its  policy 
of  insurance  upon  the  life  oi  John  Stiles,  a  copy  of  which  is  annexed, 
marked  Exhibit  A ;  and  thereby  insured  said  life  in  the  sum  of  %B,000, 
payable  to  the  plaintiff. 

3.  The  plaintiff  was  then  the  wife  ol  John  Stiles  (or  the  partner  of 
John  Stiles,  in  the  business  of,  etc.,  or  a  creditor  of  John  Stiles,  to  the 
amount  of%3,000,  stating  facts  showing  the  interest  in  the  life),  and 
as  such  had  an  insurable  interest  in  his  life. 

4.  On  October  1st,  i878,  John  Stiles  died,  which  death  was  not 
caused  by  {any  cause  excepted  in  the  policy'). 

5.  John  Stiles  duly  fulfilled  all  the  conditions  of  said  insurance  on 
his  part. 

6.  The  plaintiff  duly  fulfilled  all  the  conditions  of  said  insurance 
on  his  (or  her)  part,  and  made  due  proof  of  death,  according  to  the 
requirements  of  the  policy. 

7.  The  amount  of  said  insurance  has  not  been  paid. 
The  plaintiff  claims  $3,200  damages. 
(^Continuing  and  concluding  as  in  Form  No.  5912). 

Form  No.  1 1 4  7  2  .* 
(Precedent  in  Mutual  Reserve  Fund  L.  Assoc,  v.  Beatty,  93  Fed.  Rep.  748.)* 

[In  the  Circuit  Conrt  of  the  United  States  for  the  Northern  District 
of  California. 

George  W.  Beatty,  Plaintiff, 

against 

Mutual  Reserve  Fund  Life  Association, 

Defendant. 

George  W.  Beatty,  plaintiff  in  the  above  entitled  action,  complain- 


Complaint  —  Breach  of 
Contract. 


1.  See  supra,  note  2,  p.  296.  8.  In    this    case   judgment    for  the 

8.  See  supra,  note  2,  p.  296.  plaintiff  was  affirmed. 
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ing  of  X\^t  Mutual  Reserve  Fund  Life  Association,  ^ht  defendant  in  said 
action,  alleges: 

I.  That  plaintiff  is  a  resident  of  the  city  and  county  of  San  Fran- 
cisco, in  the  state  of  California,  and  a  citizen  of  said  state  of  California. 

II.  That  the  defendant  is  a  corporation  duly  incorporated,  organ- 
ized and  existing  under  the  laws  of  the  state  of  New  York  and  a 
citizen  of  said  state  ol  New  York  and  not  a  citizen  or  resident  of  the 
state  of  California. 

III.  That  the  amount  in  controversy  herein  exceeds  the  sum  and 
value  of  two  t/iousand  do\la.rs,  exclusive  of  interest  and  costs.]^ 

IV.  That  on  the  15t/i  day  oi  May,  i884,  at  the  city  of  iV'^w  York, 
state  of  New  York,  said  defendant  made  and  issued  its  certificate  of 
membership  to  one  Edwin  X.  Smith,  of  the  city  and  county  of  San 
Francisco,  state  of  California,  in  consideration  of  certain  matters  and 
payments  in  said  certificate  mentioned,  and  hereby  referred  to,  for 
the  use  and  benefit  of  the  plaintiff  herein,  George  W.  Beatty  (creditor), 
by  which  said  certificate  said  defendant  insured  the  life  of  said  Edwin 
L.  Smith  in  the  sum  of  %Jf.,000,  payable  to  the  plaintiff  herein,  George 
W.  Beatty,  as  his  interest  may  appear,  if  living  at  the  time  of  the 
death  of  said  Smith,  otherwise  to  the  legal  representatives  of  said  Smith, 
within  ninety  days  after  receipt  of  satisfactory  evidence  to  the  said 
defendant  of  the  death  of  said  Smith  during  the  continuance  of  said 
certificate,  upon  certain  conditions  in  said  certificate  contained. 

V.  That  on  the  10th  day  oi  December,  i890,  at  the  city  of  Oakland, 
county  of  Alameda,  state  of  California,  said  Edwin  L.  Smith  died  intes- 
tate, a  resident  of  Alameda  county,  California. 

VI.  That  said  plaintiff,  George  W.  Beatty,  paid  the  admission  fee, 
all  dues  for  expenses,  and  all  mortuary  assessments  mentioned  in 
said  certificate,  as  required  by  it  to  be  paid,  up  to  the  ^^day  olMay, 
iS89,  amounting  in  the  aggregate  to  $1,013.07,  and  offered  and  was 
ready  to  pay  all  subsequent  dues  and  assessments,  but  that  said 
defendant  wilfully  refused  to  receive  the  same,  and  said  plaintiff 
gave  to  said  corporation  defendant  immediate  notice  of  the  death 
of  said  Edwin  L.  Smith,  and  also  on  or  about  the  15th  day  of  Jajiu- 
ary,  \W1,  plaintiff  gave  and  furnished  to  said  corporation  defendant, 
in  writing,  at  its  place  of  business  in  the  state  oi  New  York,  satis- 
factory evidence  of  the  death  of  said  Smith,  *  *  *  and  requested 
payment  to  him  of  said  sum  of  ^,000  on  the  23rd  day  of  February, 
iS91. 

VII.  That  the  plaintiff  herein,  George  W.  Beatty,  as  a  creditor  of 
said  Smith,  had  a  valuable  interest  in  the  insurance  of  the  life  of  said 
Edwin  L.  Smith  at  the  time  of  effecting  the  said  insurance,  to  wit, 
%5fi00,  and  he  ever  since  has  had,  and  now  has,  such  valuable 
interest,  as  a  creditor  of  said  Smith,  and  that  there  is  now  due,  owing, 
and  unpaid  to  said  plaintiff,  George  IV.  Beatty,  the  sum  of  $1,013.07, 
for  money  so  paid  and  expended  by  him  as  yearly  dues  and  assess- 
ments, as  hereinbefore  set  forth,  with  ;.-t2'-est  thereon  at  the  rate  of 
seven  per  cent,  per  annum,  in  addition  to  said  $5,000  so  owing  to  him 
as  aforesaid,  and  that  no  part  of  which  has  been  paid, 

1,  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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[Wherefore  plaintiff  prays  judgment  against  the  defendant  for  the 
said  sum  of  %J^fiOO,  with  interest  thereon,  and  costs  of  suit,  all  in  law- 
ful money  of  the  United  States. 

{Signature  and  verification  as  in  Form  No.  6910.'))^ 

{g)  Marine  Policy."^ 


1.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

8.  See  supra,  note  r,  p.  257. 

Insurable  interest  need  not  be  alleged 
in  an  action  on  a  policy  of  marine  in- 
surance. Buchanan  v.  Ocean  Ins.  Co., 
6  Cow.  (N.  Y.)  318;  Freeman  v.  Fulton 
F.  Ins.  Co.,  38  Barb.  (N.  Y.)  247;  Fow- 
ler V.  New  York  Indemnity  Ins.  Co., 
26  N.  Y.  422. 

And  under  a  time  policy  against  ma- 
rine risks,  where  the  declaration  avers 
that  the  plaintiff  was  interested  in  the 
vessel  to  the  amount  of  the  policy  at 
the  time  of  loss,  it  is  unnecessary  to 
aver  any  interest  at  the  time  of  the  in- 
surance or  commencement  of  the  risk. 
Henshaw  v.  Mutual  Safety  Ins.  Co.,  2 
Blatchf.  (U.  S.)  99. 

Abandonment  need  not  be  averred  in  an 
action  on  a  policy  of  marine  insurance. 
Hodgson  V.  Marine  Ins.  Co.,  5  Cranch 
(U.  S.)  100;  Snow  V.  Union  Mut.  Ma- 
rine  Ins.  Co.,  119  Mass.  592;  Heebner 
V.  Eagle  Ins.  Co.,  10  Gray  (Mass.)  131. 

Open  Policy.  —  Where  the  policy  is  an 
open  one  and  for  the  insurance  of  such 
sums  as  shall  be  specified  by  applica- 
tions and  mutually  agreed  upon  and 
indorsed  upon  the  policy,  the  com- 
plaint must  aver  that  an  amount  has 
been  mutually  agreed  upon  and  in- 
dorsed upon  the  policy.  Crane  v, 
Evansville  Ins.  Co.,  13  Ind.  446. 

Notice  of  Abandonment  —  Generally.  — 
No  form  of  notice  of  abandonment  is 
established  either  by  law  or  the  usage 
of  marine  insurance.  Any  form  which 
gives  the  underwriters  information  of 
the  nature  of  the  loss  by  one  of  the 
perils  insured  against,  and  of  the  readi- 
ness of  the  assured  to  abandon  all 
rights,  interests  and  claims  to  the  sub- 
ject of  the  insurance  and  the  avails  and 
proceeds  thereof,  is  sufficient.  Thomas 
V.  Rockland  Ins.  Co.,  45  Me.  116; 
Heebner  v.  Eagle  Ins.  Co.,  10  Gray 
(Mass.)  131;  Thwing  v.  Washington 
Ins.  Co.,  10  Gray  (Mass.)  443;  Patapsco 
Ins.  Co.  V.  Southgate,  5  Pet.  (U.  S.) 
604.  But  the  cause  of  abandonment 
must  be  stated.  Thomas  v.  Rockland 
Ins.  Co.,  45  Me.  116;  Macy  v.  Whaling 
Ins.  Co.,  9  Met.  (Mass.)  354;  Peirce  v. 


Ocean  Ins.  Co.,  18  Pick.  (Mass.)  83; 
Citizens'  Ins.  Co.  v.  Glasgow,  9  Mo. 
411;  Dickey  v.  New  York  Ins.  Co.,  4 
Cow.  (N.  Y.)  222;  Patapsco  Ins.  Co.  z/, 
Southgate,  5  Pet.  (U.  S.)  604.  And  if 
the  insured  abandon  on  account  of 
damage  by  the  sea,  he  cannot  after- 
ward avail  himself  of  the  fact  that  the 
ship  was  incumbered  by  expensive  re- 
pairs. Dickey  z/.  New  York  Ins.  Co.,  4 
Cow.  (N.  Y.)  222. 

Forms  of  Notice.  —  In   Graydon's  F. 
(Pa.   1845),  p.  13  et  seq.,  was  set  out  the 
following   forms   of   abandonment    of 
vessel  and  cargo: 
"  To  all  to  whom  these  presents  may 

come,  greeting: 

Whereas,  we,  John  Doe  and  Richard 
Roe,  of  the  city  of  New  Haven,  in  the 
state  of  Connecticut,  caused  to  be  insured 
by  the  Imperial  Insurance  Company,  lost 
or  not  lost,  the  sum  oione  hundred  thou- 
sand do\\a.TS,  to  wit,  the  sum  of  sixty-five 
thousand  dollars  on  the  ship  '  Re- 
public '  and  appurtenances,  and  the 
sum  of  thirty-five  thousand  dollars  on 
her  cargo,  from  New  York  to  one  or 
more  ports  in  the  north  of  Europe,  one 
or  more  times,  for  the  purpose  of  sell- 
ing her  outward  cargo  and  purchasing 
her  homeward  bound  cargo,  and  at  and 
from  either  of  them  to  New  York  or  her 
first  port  of  discharge  in  the  United 
States,  as  by  a  policy  numbered  28,260 
will  more  fully  appear;  and  whereas 
the  said  ship,  while  she  was  sailing  on 
her  voyage  from  New  York  to  Ant- 
werp, on  or  about  the  tenth  day  of  Sep- 
tember last  past,  ran  ashore  at  St. 
John's,  and  thereby  was,  and  ever  since 
has  been  and  now  is,  totally  lost  to  us, 
the  aforesaid /^^«  Doe  And  Richard  Roe. 

Now  therefore,  know  ye  that  we,  the 
aforesaidyi?A«  Doe  and  Richard  Roe,  do 
hereby  abandon  to  the  said  Imperial  In- 
surance Company,  such  proportion  of  the 
said  ship  and  cargo  and  of  our  interest 
therein  as  the  said  sum  of  one  hundred 
thousand  doWa^xs  by  them  insured,  bears 
to  the  whole  vessel  and  cargo. 

And  we  do  hereby  constitute  and  ap- 
point Robert  Bruce,  esquire,  president 
of  the  said  Imperial  Insurance  Company, 
our  true  and  lawful  attorney,  in  our 
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hames,  but  for  the  use  of  the  said  com- 
pany and  at  their  costs  and  charges,  to 
claim,  sue  for,  recover  and  receive, 
such  proportion  of  the  said  vessel  and 
cargo  as  is  hereinbefore  by  us  aban- 
doned. 

And  we,  the  saidy^,^«  Doe  and  Rich- 
ard Roe,  do  hereby  for  ourselves,  our 
heirs,  executors,  administrators  and 
assigns,  covenant  and  agree  to  and 
with  the  said  company,  that  we,  our 
heirs,  executors,  administrators  and 
assigns,  shall  and  will  at  all  times  here- 
after, at  the  request  of  and  at  the  costs 
and  charges  of  the  said  Imperial  In- 
surance Company,  make,  sell,  execute, 
acknowledge  and  deliver  all  and  every 
such  further  and  other  conveyances 
and  assurance  for  the  better  conveying 
and  assuring  to  the  said  company  the 
proportion  of  the  said  vessel  and  cargo 
hereinbefore  by  us  abandoned  and  all 
and  every  such  further  and  other  letter 
or  letters  of  attorney  for  enabling  the 
said  company  at  their  own  charges  to 
ask,  demand,  sue  for  and  recover  the 
said  proportion  of  the  said  vessel  and 
cargo  as  to  them,  the  said  company, 
shall  seem  reasonably  necessary. 

In  testimony  whereof,  we  have  here- 
unto set  our  hands  and  seals  \.\i\s  fourth 
day  of  N^ovember,  A.  D.  one  thousand 
eight  hundred  and  ninety-eight, 

John  Doe.  (seal)^ 

Richard  Roe.     (seAL)' 
In  the  presence  of: 
Samuel  Short. 
Williavi   West." 
"To  all  to  whom  these  presents  snail 
come,  we,  John  Doe  and  Richard  Roe 
oi Boston,  in    the   commonwealth   of 
Massachusetts,  send  greeting: 
Whereas,     the     Imperial     Insurance 
Company,  by  a  certain  policy  of  assur- 
ance, dated  the  third  day  oiMay,  A.  D. 
one  thousand  eight  hundred  and  ninety- 
eight,  did  cause  to  be  assured, lost  or 
not  lost,  {Here  recite  terms  of  the  policy), 
of  and  in  the  good  ship  or  vessel  called 
the    Great  Republic,    whereof    Richard 
Hoe  was  master  for  the  same  voyage, 
beginning  the  adventure  upon  the  said 
{as  in  the  policy),  as  aforesaid,  and    to 
continue  and  endure  during  the  same 
voyage  until  the  said  vessel  should  be 
arrived  and  moored  at  anchor  twenty- 
four  hours  at  Liverpool,  as  by  reference 
to  said   policy  will  more  fully  and  at 
large  appear. 

And  whereas,   afterwards  and   dur- 


ing the  voyage  aforesaid,  the  said  ship 
{Here  recite  the  occasion  of  the  loss),  and 
then  and  thereby  the  same  became 
totally  lost  to  the  said  John  Doe  and 
Richard  Roe,  of  all  which  the  said  com- 
pany have  had  due  notice  and  proof. 

And  whereas,  in  consideration  of  the 
premises,  the  said  John  Doe  and  Richard 
Roe  have  abandoned  to  the  said  com- 
pany as  upon  a  total  loss,  so  much  of  the 
said  {the property  insured)  belonging  to 
them,  the  said  John  Doe  and  Richard 
Roe,  as  the  sum  by  the  said  company 
assured  therein  as  aforesaid  bears  to 
the  whole  interest  which  the  ^axd  John 
Doe  and  Richard  I?oe  have  therein, 
which  abandonment  has  been  accepted 
by  the  said  company  and  full  payment 
made  to  the  said  John  Doe  and  Richard 
Roe  by  the  said  company  in  full  dis- 
charge and  satisfaction  of  said  policy. 

Now,  therefore,  know  ye  that  we,  the 
said  John  Doe  and  Richard  Roe,  in  con- 
sideration of  the  premises  and  for  the 
purpose  of  securing  more  effectually  to 
the  said  company  all  the  rights  and  in- 
terests vested  to  them  by  these  presents, 
have  granted,  ceded,  abandoned  and 
assigned,  and  by  these  presents  do 
grant,  cede,  abandon  and  assign  unto 
the  said  Imperial  Insurance  Company 
and  their  assigns  forever,  so  much  of 
the  said  {property  insured)  as  the  afore- 
said sum  by  them  insured  bears  to  the 
whole  interest  which  the  said  John  Doe 
and  Richard  Roe  have  therein. 

To  have  and  to  hold  the  same  and 
all  the  rights,  claims  and  other  matters 
or  things  incident  or  belonging  thereto 
unto  them,  the  said  Imperial  Insurance 
Company,  and  to  their  assigns  forever. 
And  we  do  hereby  for  ourselves,  our 
heirs,  executors,  administrators  and 
assigns,  covenant  and  agree  to  and 
with  the  said  company  and  their 
assigns  that  we  were  the  true  and  law- 
ful owners  of  the  said  {insured property) 
at  the  time  of  the  loss  thereof  as  afore- 
said; that  we  have  the  full  right,  title 
and  authority  to  grant  and  convey  the 
same  to  the  said  company  as  aforesaid, 
and  that  we  will  warrant  and  defend 
the  same  to  the  said  company  as  afore- 
said, against  the  lawful  claims  of  all 
persons  claiming  the  same  by,  from  or 
under  us  or  either  of  us. 

And  further,  we,  the  said  John  Doe 
and  Richard  Roe,  have  constituted,  au- 
thorized and  appointed,  and  by  these 
presents  do  constitute,  authorize  and 
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Form  No.  1 1473.' 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  14.) 

(  Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  ^z*^  thousand  dollars,  the  value 
of  certain  goods  which  the  defendant  on  the  tenth  day  of  March, 
i898,  insured  against  loss  or  injury  by  the  perils  of  the  seas,  and  other 
perils  in  the  policy  of  insurance  mentioned,  from  the  port  of  New 
York  to  the  port  of  Mobile  on  board  the  barque  Neptune,  which  goods 


appoint  Robert  Bruce,  esquire,  president 
of  the  said  company,  our  lawful  attor- 
ney, in  our  names  or  otherwise,  but  at 
the  costs  and  charges  of  the  said  com- 
pany, and  for  the  sole  use  of  the  said 
company,  to  ask,  demand,  recover  and 
receive  from  all  persons  whomsoever 
the  same  may  concern,  the  said  vessel 
and  cargo  so  abandoned  to  the  said 
company  as  aforesaid,  and  the  pro- 
ceeds thereof,  wheresoever  the  same 
may  be,  and  further,  to  make  claim  to 
the  same  in  any  tribunal,  court  or  other 
jurisdiction  having  authority  in  the 
premises,  and  therein  to  commence, 
prosecute  and  pursue  until  final  judg- 
ment any  suit  or  suits  or  other  process 
necessary  or  proper  in  the  premises, 
and  all  stipulations,  recognizances  or 
other  things  requisite  in  any  such  suits 
to  allow  and  establish  and  to  adjust,  or 
settle  the  same  by  compromise  or 
otherwise,  as  the  said  company  shall 
deem  best.  And  we,  the  ^di\A  John  Doe 
and  Richard  Roe,  do  further  authorize 
the  said  company  by  their  vote,  or  in 
lieu  thereof  the  directors  or  managers 
of  said  company  by  their  vote,  to  con- 
stitute, authorize  and  appoint  any 
other  attorney  or  attorneys  in  the 
premises  for  us  and  in  our  behalf  in  the 
premises,  and  the  same  at  their  pleas- 
ure to  dismiss. 

Hereby  giving  and  granting  unto  our 
said  attorney  or  attorneys  appointed  in 
pursuance  of  the  premises  full  power 
and  authority  to  make,  execute,  deliver 
and  acknowledge  in  our  name,  all  ac- 
quittances, discharges  or  other  acts  or 
instruments  necessary  or  proper  in  the 
premises,  and  generally  to  do  and  act 
in  the  premises  to  all  intents  and  pur- 
poses as  we  ourselves  could  or  might 
do,  hereby  also  affirming  and  ratifying 
whatsoever  our  said  attorney  or  attor- 
neys, or  their  substitutes,  may  or  shall 
lawfully  do  in  the  premises. 

And  the  undersigned  do  hereby  fur- 
ther covenant  and  agree  for  themselves, 
their  heirs,  executors,  administrators 
and  assigns,  that  they  will,  from  time 


to  time,  and  at  all  times  hereafter  upon 
reasonable  notice  and  request  of  said 
company,  and  at  the  cost  and  charges 
of  the  said  company,  make,  execute, 
acknowledge  and  deliver  any  other  in- 
strument or  instruments  which  the 
counsel  learned  in  the  law  of  the  said 
company  may  reasonably  require,  the 
more  effectually  to  convey  and  assure 
to  the  said  company  the  said  {insured 
property)  so  abandoned  to  them  as  afore- 
said, or  the  more  effectually  to  affirm 
and  accomplish  all  and  singular  the 
purposes  and  provisions  of  this  present 
instrument. 

And  they  do  further,  in  manner 
aforesaid,  covenant  that  they  will  from 
time  to  time,  and  at  all  times  hereafter 
upon  reasonable  notice  and  request  of 
the  said  company,  and  at  the  cost  and 
charges  of  the  said  company,  furnish 
and  attest,  in  all  due  and  legal  form, 
all  charter-parties,  bills  of  lading,  in- 
voices, shipping  papers,  bills  of  sale, 
accounts  of  sale,  title  deeds  of  property 
and  other  vouchers  and  instruments 
which  may  be  necessary  to  prove  their 
right  and  title  to  the  said  vessel  and 
cargo  so  abandoned  to  the  said  com- 
pany as  aforesaid,  and  to  secure  to  the 
said  company  the  recovery  and  receipt 
thereof,  and  to  effectuate  all  and  singu- 
lar the  purposes  of  this  instrument. 

In  testimony  whereof,"  etc. 

In  Columbian  Ins.  Co.  v.  Catlett,  12 
Wheat.  (U.  S.)  383,  the  notice  was  as 
follows:  "Gentlemen:  Having  received 
a  letter  from  Captain  ArKni.;ht  (the 
master)  informing  me  that  the  ship 
'  Commerce '  was  lost,  I  abandon  the 
proportion  of  the  cargo  that  your  office 
was  interested  in.  Respectfully,  [John 
Cat/ett]."  It  was  held  that  this  was 
sufficient,  not  only  as  a  notice  of  inten- 
tion to  abandon,  but  also  as  a  notice  of 
abandonment. 

For  form  of  abandonment  held  suf- 
ficient under  the  circumstances  of  that 
case  see  Thwing  z'.  Washington  Ins. 
Co.,  ID  Gray  (Mass.)  443. 

1.  See  supra,  note  2,  p.  309. 
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were  wholly  lost  by  the  shipwreck  of  the  said  vessel  on  her  voyage, 
of  which  the  defendant  has  had  notice. 

Jeremiah  Mason^  Atfy  for  PVff. 

Form  No.  1 1 4  7  4 . ' 

(  Venue  and  title  of  court  as  in  Form  No.  6946. ) 

TAe  Atlas  Insurance  Company,  a  corporation  of  New  Jersey,  the 
defendants  in  this  cause,  were  summoned  to  answer  unto  John  Doe, 
the  plaintiff  therein,  in  an  action  upon  contract,  and  thereupon  the 
said  plaintiff  by  Jeremiah  Mason,  his  attorney,  complains  for  that 
whereas  heretofore,  to  wit,  on  the  twenty-fourth  day  of  December,  one 
thousand  eight  hundred  and  ninety  Jour,  at  Camden,  to  wit,  at  Jersey 
City  in  said  county  of  Hudson,  one  Richard  Roe,  according  to  the 
usage  and  custom  of  merchants,  caused  to  be  made  a  certain  policy 
of  insurance  bearing  date  on  that  day  purporting  thereby  and  con- 
taining therein,  that  the  president  and  directors  of  the  Atlas  Insur- 
ance Company  by  the  said  policy  did  cause  Richard  Roe  to  be  insured 
in  the  sum  oi  fifteen  hundred  dollars,  lost  or  not  lost,  at  and  from  the 
twentyjourth  day  of  December,  eighteen  hundred  and  ninetyjour,  at 
noon,  and  to  continue  until  the  twentyjourth  day  of  December^  eighteen 
hundred  and  ninety-five,  at  noon,  if  then  on  a  passage,  with  liberty 
to  renew  for  not  exceeding  three  months  if  applied  for  before  the 
expiration  of  the  policy,  but  terminating  twenty-four  hours  after  the 
next  arrival  in'any  port;  to  return  pro  rata  premium  for  each  month 
not  commenced  of  the  extended  time  no  loss  being  claimed,  each 
passage  subject  to  separate  average.  It  was  understood  that  the 
said  policy  was  issued  on  condition  that  the  same  might  be  canceled 
by  the  company  at  anytime  that  the  vessel  was  in  a  port,  by  the  com- 
pany returning  pro  rata  of  the  premium  named  therein,  on  the 
American  bark  called  the  Clarence,  valued  at  twenty-four  thousand 
dollars,  whereof  William  WestwsLS  master  for  the  then  present  voyage, 
or  whomsoever  else  should  be  master  of  said  vessel.  Beginning  the 
adventure  upon  the  said  vessel  as  aforesaid,  and  to  continue  during 
the  voyage  aforesaid. 

And  it  should  be  lawful  for  the  said  vessel  in  her  voyage  to  pro- 
ceed and  sail  to  touch  and  stay  at  any  ports  or  places,  if  thereunto 
obliged  by  stress  of  weather  or  other  unavoidable  accidents,  without 
prejudice  to  the  said  insurance.  The  company  having  been  paid  the 
consideration  for  the  said  insurance,  by  the  assured,  or  his  or  their 
assigns,  at  the  rate  of  nine  per  cent. 

Touching  the  adventures  and  perils  which  the  said  insurance  com-- 
pany  was  contented  to  bear  and  take  upon  them,  they  were  of  the 
seas,  fires,  pirates,  rovers,  assailing  thieves,  jettisons,  barratry  of  the 
master  and  mariners,  unless  the  assured  was  owner  or  part  owner  of 
the  vessel  (embezzlement  and  illicit  trade  being  excepted  in  all  cases), 
and  such  other  perils,  losses  or  misfortunes  that  had  or  should  come 
to  the  hurt,  detriment  or  damage  of  the  said  vessel,  or  any  part 
thereof  as  might  be  assured  by  the  said  policy  and  expressed  therein, 
provided,  and  it  was  expressly  agreed,  that  the  said  company  should 

1.  See  supra,  note  2,  p.  309. 
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not  be  liable  for  any  claim  for  or  loss  by  seizure,  capture  or  deten- 
tion or  the  consequences  of  any  attempt  thereat. 

And  in  case  of  loss  such  loss  should  be  paid  in  sixty  days  after 
proof  of  loss  and  proof  of  interest  are  exhibited  to  the  assured.  The 
amount  of  the  premium,  or  the  note  given  for  the  premium,  if  unpaid, 
and  all  sums  due  to  the  company  from  the  assured  when  such  loss 
became  due,  having  been  first  deducted.  But  no  loss  or  average 
should  in  any  case  be  paid  under^z/*?  per  cent,  on  each  passage,  unless 
general. 

Provided  always,  and  it  was  further  agreed  that  if  the  said  assured 
should  have  made  any  other  assurance  of  the  vessel  aforesaid  prior 
in  date  to  this  policy,  then  this  insurance  company  should  be  answer- 
able only  for  so  much  of  the  amount  as  such  prior  insurance  might 
be  deficient  toward  fully  covering  the  vessel  thereby  insured, 
without  any  deduction  for  the  insolvency  of  all  or  any  of  the  under- 
writers, and  should  return  the  premium  upon  so  much  of  the  sum 
by  them  insured  as  they  should  be  by  such  prior  insurance  exonerated 
from. 

And  in  case  of  any  insurance  upon  the  said  vessel  subsequent  in 
date  to  the  said  policy,  said  insurance  company  should  nevertheless 
be  answerable  for  the  full  extent  of  the  sum  by  them  subscribed 
hereto,  without  right  to  claim  contribution  from  such  subsequent 
assurers  and  should  accordingly  be  entitled  to  return  the  premium 
by  them  received  in  the  same  manner  as  if  no  subsequent  assurance 
had  been  made. 

It  was  also  agreed  that  the  vessel  was  warranted  by  the  assured 
free  from  any  charge,  damage  or  loss,  which  might  arise  in  conse- 
quence of  seizure  or  detention  for  or  on  account  of  any  illicit  or  pro- 
hibited trade  or  any  trade  in  articles  contraband  of  war,  and  also  free 
from  any  charge,  damage,  loss  or  claim  on  account  of  injury  to  any 
other  vessel  or  her  cargo  arising  from  collision  of  the  vessel  therein 
named  with  such  other  vessel. 

It  was  further  agreed,  that  in  case  a  total  loss  should  be  claimed  for 
or  on  account  of  any  damage  or  charge  to  the  said  vessel  the  only 
basis  for  ascertaining  her  value  should  be  her  valuation  in  said  policy, 
and  if  not  valued  therein,  then  her  actual  value  at  the  port  to  which 
she  belonged  at  the  time  of  the  inception  of  the  said  risk. 

And  it  was  also  agreed  that  if  the  therein  above  named  vessel  upon 
a  regular  survey  should  be  declared  unseaworthy,  by  reason  of  her 
being  unsound  and  rotten  or  incapable  of  prosecuting  her  voyage  on 
account  of  her  being  unsound  or  rotten,  then  the  assurers  should  not 
be  responsible  on  the  said  policy. 

And  it  was  further  agreed  that  one  third  should  be  deducted  from 
the  costs  of  all  repairs  of  injuries  and  losses  on  the  said  vessel  by  the 
perils  insured  against  (except  on  anchors  and  copper)  as  a  commu- 
tation for  the  average  difference  between  new  and  old,  the  remains 
of  articles  replaced  being  considered  as  salvage  and  accordingly 
deducted  from  the  net  loss,  and  instead  of  deducting  one  third  from 
the  cost  of  recoppering,  there  should  be  deducted  of  the  net  cost  of 
recoppering  after  deducting  the  value  of  the  old  copper  and  nails  for 
each  and  every  month  the  copper  should  have  been  on  the  vessel  at 
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the  time  when  it  might  be  taken  off;  and  if  the  copper  should  have 
been  on  forty  months  or  more  the  costs  of  recoppering  should  be 
wholly  excluded.  If  a  technical  total  loss  should  be  claimed  similar 
deductions  should  be  made  from  the  estimated  repairs,  and  unless  the 
net  costs  thereof  (exclusive  of  salvage  charges)  would  exceed  a  moiety 
of  the  value  of  the  vessel  after  making  such  deductions  the  loss 
should  be  deemed  partial  only. 

And  it  was  further  agreed  that  the  assured  should  not  abandon  in 
consequence  of  the  port  of  destination  being  blockaded,  but  the 
vessel  should,  in  such  cases,  have  the  liberty  to  proceed  to  another 
port  not  blockaded,  which  should  be  substituted  for  the  blockaded 
port. 

It  was  also  agreed  that  in  all  cases  of  returned  premium  te7i  per 
cent,  of  the  returned  premium  should  be  retained  by  the  insurers. 

And  it  was  also  agreed  that  no  assignment  of  this  policy  should  be 
valid  unless  the  premium  had  been  paid,  or  the  note  given  therefor 
was  further  secured  by  a  previous  indorsement  of  the  person  or  per- 
sons for  whose  benefit  said  assignment  was  intended  and  unless  the 
consent  of  the  insurers  was  first  obtained. 

And  by  a  certain  memorandum  thereon  printed  it  was  declared 
that  in  case  of  any  loss  or  misfortune  resulting  from  any  peril  insured 
against  the  party  insured  engaged  for  himself  or  themselves,  his  or 
their  factors,  servants  and  assigns,  to  sue,  labor,  travel  for  and  use, 
all  reasonable  and  proper  means  for  the  security,  preservation,  relief 
and  recovery  of  the  property  injured  or  any  part  thereof;  to  the 
charges  whereof  the  said  company  engaged  to  contribute  in  propor- 
tion as  the  sum  insured  bears  to  the  whole  sum  at  risk;  and  the  act 
of  the  insured  or  insurers  or  of  their  joint  or  respective  agents  in 
preserving,  securing  or  saving  the  property  insured  in  case  of  damage 
or  disaster  should  not  be  considered  or  held  to  be  a  waiver  or  accept- 
ance of  abandonment,  as  by  the  said  policy  of  insurance  and  memo- 
randum thereon  printed,  reference  being  had,  will  more  fully  appear. 

Of  all  which  said  premises  the  said  defendants  afterward,  to  wit, 
on  the  day  and  year  last  aforesaid,  had  notice. 

And  thereupon  afterward,  to  wit,  on  the  day  and  year  last  afore- 
said, at  Jersey  City  aforesaid,  in  consideration  that  the  said  Richard 
Roe  had  then  and  there  paid  to  the  said  defendants  a  certain  sum  of 
money,  to  wit,  the  sum  of  one  hundred  and  thirty -six  dollars,  as  a  pre- 
mium for  the  insurance  in  the  premises  in  the  said  policy  of  insur- 
ance mentioned,  and  had  then  and  there  undertaken  and  promised 
the  said  defendants  to  perform  and  fulfill  all  things  in  the  said  policy 
of  insurance  contained,  on  the  part  and  behalf  of  the  insured  to  be 
performed  and  insured,  they,  the  said  defendants,  undertook  and 
then  and  there  faithfully  promised  the  said  Richard  Roe  that  they, 
the  said  defendants,  would  become  and  be  insurers  to  the  said 
Richard  Roe  oi  the  sum  oi  fifteen  hundred  diOWzx's  upon  the  said  vessel 
in  the  said  policy  mentioned  on  their  part  and  behalf  as  such  insurers 
of  the  said  sum  oi  fifteen  hundred  doWavs  to  be  performed  and  fulfilled, 
and  the  said  defendants  then  and  there  became  and  were  insurers  of 
the  said  Richard  Roe,  and  then  and  there,  by  Samuel  Short,  their  presi- 
dent, and  Francis  Fern,  their  secretary,  in  that  behalf  duly  subscribed 
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the  said  policy  of  insurance  as  such  insurer  of  the  said  sum  oi  fifteen 
hundred  AoWas'?,  upon  the  premises  in  said  policy  in  that  behalf  men- 
tioned, to  wit,  2X  Jersey  City  aforesaid. 

And  the  plaintiff  avers  that  the  said  Richard  Roe  was,  together 
with  said  plaintiff,  Leonard  Treat  and  Nathan  Hale,  at  the  time  of 
the  making  pf  said  policy,  the  owners  of  said  vessel,  and  so  continued 
to  be  until  the  transfer  hereinafter  stated. 

And  the  plaintiff  further  avers  that  afterward,  to  wit,  on  the  first 
day  of  August,  eighteen  hundred  and  ninety-five,  at  Jersey  City  afore- 
said, the  said  Richard  Roe,  for  a  valuable  consideration  to  him  paid, 
sold,  assigned,  transferred  and  conveyed  his  interest  in  the  said 
vessel  to  the  said  plaintiff,  who,  together  with  said  Leonard  Treat 
and  Nathan  Hale,  then  became  and  continued  to  be  the  owners 
of  said  vessel  up  to  the  time  of  her  total  loss  as  hereinafter 
stated. 

And  the  said  plaintiff  further  saith  that  afterward,  to  wit,  on  the 
first  day  of  August,  eighteen  hundred  and  ninety-five,  at  Jersey  City 
aforesaid,  the  said  Richard  Roe,  by  an  instrument  under  his  hand 
according  to  law,  and  in  full  compliance  with  and  performance  by  the 
plaintiff  of  the  terms  and  conditions  of  said  policy  of  insurance, 
assigned  and  transferred  to  the  plaintiff,  for  the  use  and  benefit  of 
himself  and  of  the  said  Leonard  Treat  and  Nathan  Hale,  the  owners 
of  said  vessel  as  aforesaid,  all  his  interest  in  the  said  policy  of  insur- 
ance, of  which  assignment  the  said  defendants  afterward,  to  wit,  on 
the  day  and  year  last  aforesaid,  dX  Jersey  C/'/v  aforesaid,  had  notice 
and  consented  thereto. 

And  the  said  plaintiff  further  saith  that  the  said  vessel,  upon  which 
was  the  policy  of  insurance  mentioned,  afterward,  and  during  the 
continuance  of  the  said  policy  of  insurance,  and  while  the  same  was 
still  in  force  and  uncanceled,  to  wit,  on  the  twenty-first  day  of  Sep- 
tember, eighteen  hundred  and  ninety-five,  departed  and  set  sail  from 
the  port  of  New  York,  to  wit,  Jersey  City,  bound  on  voyage  to  London 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  laden  with  a 
general  cargo.  And  the  said  plaintiff  further  saith  that  the  said 
vessel,  with  the  said  general  cargo  so  on  board  as  aforesaid,  whilst 
she  was  proceeding  on  her  said  voyage,  and  before  her  arrival  at  her 
port  of  destination,  or  any  port,  and  whilst  on  the  high  seas,  to  wit, 
2X  Jersey  City  aforesaid,  to  wit,  on  the  eighteenth  day  of  October, 
eighteen  hundred  and  ninety-five,  and  within  the  time  averred  by  the 
said  policy  of  insurance,  and  during  pendency  of  said  policy  as  afore- 
said, and  after  the  assignment  to  the  plaintiff  as  aforesaid,  was  by 
the  perils  and  dangers  of  the  sea,  and  by  a  severe  storm  and  tempest 
and  the  violence  of  the  winds  and  waves,  broken,  destroyed  and 
totally  wrecked  and  sunk,  and  the  said  vessel  with  the  said  cargo  on 
board  as  aforesaid,  thereby  then  and  there  became  and  was  wholly 
lost  to  the  said  plaintiff,  to  wit,  2X  Jersey  City  aforesaid,  and  the  said 
plaintiff  further  avers  that  the  said  Richard  Roe,  previous  to  the  said 
assignment,  and  the  said  plaintiff  since  that  time,  have  in  all  things 
conformed  to,  observed  and  performed  all  and  singular  the  condi- 
tions, stipulations,  matters  and  things  which  on  their  part  were  to 
be  performed  and  observed  to  and  by  said  policy  of  insurance,  and 
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the  conditions  thereto  annexed,  by  means  whereof  and  by  force  and 
effect  of  the  said  policy  of  insurance,  and  of  the  promise  and  under- 
taking of  the  defendants  in  this  behalf,  they  the  said  defendants 
became  liable  to  pay  to  the  plaintiff  the  said  sum  oi  fifteen  hun- 
dred dollars,  as  by  them  insured  as  aforesaid,  in  sixty  days  after 
proof  of  loss  and  proof  of  interest  were  exhibited  to  the  defendants 
in  accordance  with  the  condition  of  said  policy  of  insurance  afore- 
said, which  time  has  long  since  elapsed,  of  all  of  which  said  premises 
the  said  defendants  afterward,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Jersey  City  aforesaid,  had  notice  and  were  then  and 
there  requested  by  the  said  plaintiff  to  pay  him  the  said  sum  of 
fifteen  hundred  doUsirs  so  by  them  insured  as  aforesaid,  and  which 
said  sum  oi  fifteen  hundred  dollars  they  the  said  defendants  then  and 
there  ought  to  have  paid  according  to  the  form  and  effect  of  the  said 
policy  of  insurance  and  the  said  promise  and  undertaking  so  made 
by  them  as  aforesaid,  to  wit,  at  Jersey  City  aforesaid. 

And  whereas,  the  said  defendants  afterward,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  Jersey  C//)' aforesaid,  were  indebted  to  the  said 
plaintiff  in  the  further  sum  of  two  thousand  dollars,  for  so  much  money 
by  the  said  plaintiff  before  that  time  paid,  laid  out  and  expended  to 
and  for  the  use  of  the  said  defendants  at  their  like  especial  instance 
and  request,  and  in  the  further  syraxoi  two  thousand  dollaxi,^  for  so  much 
money  by  the  said  defendants  before  that  time  had  and  received  to 
and  for  the  use  of  the  said  plaintiff,  and  in  the  further  sum  of  two  thou- 
sand dollars,  for  so  much  money  before  that  time  and  then  due  and 
payable  from  the  said  defendants  to  the  said  plaintiff  for  interest 
upon  and  for  the  forbearance  of  divers  large  sums  of  money  before 
that  time  and  then  due  and  payable  from  the  said  defendants  to  the 
said  plaintiffs,  and  the  further  sum  of  two  thousand  dollars  for  interest 
upon  and  for  the  forbearance  of  divers  other  large  sums  of  money 
before  then  due  and  owing  from  the  said  defendants  to  the  said 
plaintiff,  and  by  the  said  plaintiff  forborne  to  the  said  defendants  for 
divers  long  spaces  of  time  before  then  elapsed,  at  the  like  request  of 
the  said  defendants;  and  in  the  further  sum  of  two  thousand  dollars^ 
for  moneys  found  to  be  due  from  the  said  defendants  to  the  said 
plaintiff,  on  an  account  then  and  there  stated  between  them;  and 
being  so  indebted,  they  the  said  defendants  afterward,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  Jersey  City  aforesaid,  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  last  mentioned  sum  of  money  when  they  the  said  defendants 
should  be  thereunto  afterward  requested. 

Yet  the  said  defendants  not  regarding  their  said  several  promises 
and  undertakings,  but  intending  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  have  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so  to  do,  but  the  said  defendants 
to  pay  the  same  have  hitherto  wholly  neglected  and  refused,  and 
still  do  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  two 
thousand  dollars;  and  therefore  he  brings  his  suit,  etc. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 
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.  Form  No.  1 1475.' 

(Tenn.  Code  (1896),  §  4660,  No.  16.) 
{Commencement  as  in  Form  No.  69Jf9)  fox  two  thousand  dollars,  the 
value  of  certain  goods  which  the  defendant,  on  the  12th  <\di.y  oi  April, 
i898,  insured  against  loss  or  injury  by  perils  of  navigation  and  other 
perils  in  the  policy  mentioned,  from  Ashport  to  Memphis  in  this  state, 
on  board  the  steamboat  Helen,  which  goods  were  wholly  lost  by  the 
sinking  of  said  steamboat  on  her  voyage,  of  which  the  defendant 
had  due  notice. 

Jeremiah  Mason,  Attorney  for  the  Plaintiff. 

bb.  Loss  BY  Collision. 
Form  No.  1 1476.' 

(Conn.  Prac.  Act,  p.  103,  No.  158.) 
(Commencing  as  in  Form  No.  llJf.78,  and  continuing  down  to  *. ) 
3.  On  February  17th,  i879,  while  said  ship  or  vessel  in  said  policy 
named,  with  said  goods  on  board,  was  proceeding  on  said  voyage, 
and  before  her  arrival  at  her  port  of  destination  in  said  policy  men- 
tioned, another  vessel,  known  as  the  General  Washington,  (or  the 
name  of  which  is  unknown  to  the  plaintiff ^  with  great  force  and  violence 
was  carried  against  and  ran  foul  of  said  ship,  and  said  ship  thereby 
was  sunk  and  lost,  with  said  goods,  which  thereby  were  wholly  lost 
to  the  plaintiff. 

{Continuing  and  concluding  as  in  Form  No.  11^.78.^ 

cc.  Loss  BY  General  Average. 
Form  No.  11477.' 
(Conn.  Prac.  Act,  p.  104,  No.  161.) 
{Commencement  as  in  Form  No.  5912.') 

1.  The  plaintiff  was  the  owner  of  one  hundred  bales  of  cotton 
shipped  on  board  a  vessel  called  the  Bridgeport,  from  New  York  to 
Liverpool,  at  the  time  of  the  insurance  and  loss  hereinafter  mentioned. 

2.  On  February  1st,  iS79,  in  consideration  of  ^00,  to  it  by  him  then 
paid,  the  defendant  executed  to  the  plaintiff  a  policy  of  insurance 
upon  said  goods,  a  cop'y  of  which  is  hereto  annexed,  marked  Exhibit 
A  {or  state  its  tenor). 

3.  On  February  17th,  iS79,  while  proceeding  on  the  voyage  men- 
tioned in  said  policy,  said  vessel  was  so  endangered  by  the  perils  of 
the  sea,  that  the  master  and  crew  thereof  were  compelled  to,  and  did 
cast  into  the  sea  a  large  part  of  her  rigging  and  furniture. 

4.  The  plaintiff  was,  by  reason  thereof,  compelled  to  pay  and  did 
pay  a  general  average  loss  of  $1,000. 

5.  On  March  15th,  iS79,  he  furnished  the  defendant  due  proof  of 
his  loss  and  interest,  and  otherwise  duly  performed  all  the  conditions 
of  said  policy  on  his  part. 

6.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  $1,100  damages. 
{Continuing  and  concluding  as  in  Form  No.  SOlS.") 

1.  See  supra,  note  2,  p.  309. 
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dd.  On  Open  Policy  for  Total  Loss. 
Form  No.  1 1478.' 

(Conn.  Prac.  Act,  p.  102,  No.  137.) 
{Commencement  as  in  Form  No.  5912.^ 

1.  The  plaintiff  was  the  owner  of  (or  had  an  interest  in)  the  ship 
Northumberland^  at  the  time  of  her  insurance  and  loss,  as  hereinafter 
mentioned. 

2.  On  January  2dy  i879,  the  defendant,  in  consideration  of  $500  to 
it  paid,  executed  to  him  a  policy  of  insurance  upon  said  ship,  a  copy 
of  which  is  hereto  annexed,  marked  Exhibit  A,  (or  whereby  it  promised 
to  pay  to  the  plaintiff  within  sixty  days  after  proof  of  loss  and  interest^ 
all  loss  and  damage  accruing  to  him  by  reason  of  the  destruction  or  injury 
of  said  ship,  during  its  next  voyage  from  New  Haven  to  Havana,  Cuba, 
whether  by  perils  of  the  sea,  or  by  fire,  or  by  other  causes  therein  mentioned, 
not  exceeding  %10, 000).* 

3.  Said  vessel,  while  proceeding  on  the  voyage  mentioned  in  said 
policy,  was,  on  March  1st,  iS79,  totally  lost  by  the  perils  of  the  sea. 

4.  The  plaintiff's  loss  thereby  was  %15,000. 

5.  On  April  1st,  iS79,  he  furnished  the  defendant  with  proof  of  his 
loss  and  interest,  and  otherwise  duly  performed  all  the  conditions  of 
said  policy  on  his  part. 

6.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  $11,000  damages. 
(^Continuing  and  concluding  as  in  Form  No.  5912.) 

ee.  Partlai-  Loss  and  Contribution  to  General  Average. 
Form  No.  1 1 4  7  9 .' 

(kass.  Pub.  Stat.  (1892),  p.  978.) 
(Commencing  as  in  Form  No.  llJfSl,  and  continuing  down  to*.) 
And  in  said  policy  the  defendants  agreed,  that,  in  case  of  any  less- 
or misfortune  to  said  ship,  it  should  be  lawful  for  the  plaintiff  and 
his  agents  to  labor  for,  and  in  the  defense  and  recovery  of  said  ship, 
and  that  the  defendants  would  contribute  to  the  charges  thereof  in 
proportion  as  the  sum  assured  by  them  should  be  to  the  whole  sum 
at  risk: 

And  while  proceeding  on  said  voyage  said  ship  was  by  the  perils 
of  the  seas  dismasted,  and  otherwise  damaged  in  her  hull,  rigging,  and 
appurtenances,  and  it  was  necessary,  for  the  perservation  of  said 
ship  and  her  cargo,  to  throw  over  a  part  of  her  cargo,  and  the  same 
was  thrown  over  for  that  purpose,  and  the  plaintiff  was  obliged  to 
expend  the  sum  of  t7vo  thousand  dollars  for  repairing  said  ship  at 
Cadiz,  3.n6^  the  sum  oi  five  hundred  doWdiVS  as  a  contribution  for  the 
loss  occasioned  by  throwing  over  a  part  of  said  cargo ;  and  the  ship 
suffered  much  other  damage  that  was  not  repaired  at  Cadiz;  —  and 
the  defendants  had  notice  of  said  loss  and  charges  on  the  twentieth 
day  of  April,  iS98,  and  were  bound  by  the  terms  of  said  policy  to 
pay  the  same  within  sixty  days  after  such  notice,  and  the  defendants, 
owe  the  plaintiff  therefor  the  sum  of  twenty-five  hundred  dollars. 
(Signature  as  in  Form  No.  69 J^.) 

1.  See  supra,  note  2,  p.  309. 
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ff.  Particular  Average  Loss. 

Form  No.  11480.' 
(Conn.  Prac.  Act,  p.  105,  No.  162.) 

{Commencement  as  in  Form  No.  59 12.) 

1.  The  plaintiff  was  the  owner  of  one  hundred  bales  of  cotton 
shipped  on  board  a  vessel  called  the  Bridgeport.,  from  New  York  to 
Liverpool,  at  the  time  of  the  insurance  and  loss  hereinafter  men- 
tioned. 

2.  On  February  1st,  iS79,  in  consideration  of  ^00,  to  it  by  him 
then  paid,  the  defendant  executed  to  the  plaintiff  a  policy  of  insur- 
ance upon  said  goods,  a  copy  of  which  is  hereto  annexed,  marked 
Exhibit  A  {or  state  its  tenor). 

3.  On  February  17th,  iS79,  while  on  the  high  seas,  the  sea  water 
broke  into  the  ship,  and  damaged  said  cotton  to  the  amount  of 
^1,000. 

4.  On  March  15th,  iS79,  he  furnished  the  defendant  due  proof  of 
his  loss  and  interest,  and  otherwise  duly  performed  all  the  conditions 
of  said  policy  on  his  part. 

5.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  $1,100  damages. 
{^Continuing  and  concluding  as  in  Form  No.  6912.^ 

gg.  Total  Loss.* 

(aa)  0/  Ship. 
Form  No.  1 1 4  8  i .' 

(Mass.  Pub.  Stat.  (1882),  p.  978.) 

{Title  of  court  and  cause  and  commencement  as  in  Form  No.  69 J^) 
says  the  defendants  made  to  him  a  policy  of  insurance,  a  copy  of 

1.  See  supra,  note  2,  p.  309.  abandon  her,  and  seek  safety  in  finding 

2.  Precedent.  —  In  Snow  v.  Union  their  way  on  the  ice  to  some  other  ships 
Mut.  Marine  Ins.  Co.,  119  Mass.  592,  or  to  the  land,  and  so  the  said  whaling 
the  declaration,  omitting  title  of  court  voyage  was  utterly  broken  up  and  lost, 
and  cause,  was  as  follows:  and   said   ship   and  her  outfits,  cargo 

"  And  the  plaintiff  says  the  defend-  and   stores  were    totally   lost    by   the 

ant  made  to  him  a  policy  of  insurance,  perils  of   the  seas  and   perils  insured 

a  copy  of  which  is  hereunto  annexed,  against  in  said  policy;  and  the  defend- 

for  the   sum    of    eighteen   hundred  and  ant  had  due  notice  thereof,  and  became 

seventy-Jive  AoWaiTS,  on  \>a.T\i  Helen  Snow,  bound  to  pay  the  sum  insured  in  said 

against  the  perils  of  the  seas  and  other  policy  to  the  plaintiff,  as  provided  in 

perils  therein  mentioned,  on  a  whaling  said  policy,  before  the  date  of  the  writ 

voyage  during  the  time  in  said  policy  in  this  case.     And  the  defendant  owes 

set  forth;  and  while  engaged  upon  said  the    plaintiff     therefor     said    sum    of 

whaling  voyage,  the  said  bark  was  en-  eighteen   hundred   and  seventy-Jive   dol- 

compassed  in  heavy  masses  of  ice  in  lars  and  interest  thereon,  as  for  a  total 

the  Arctic  Ocean,  and  so  rendered  un-  loss  under  said  policy." 

navigable  and  at  the  mercy  of  the  cur-  In    this   case   it    was  held    that   the 

rents  and  the  masses  of  ice  around  her,  above  declaration  alleged  a  total  loss, 

and  indanger  of  immediate  destruction  substantially  in   the  form  allowed  by 

by  being  crushed  or  set  aground,  with  the   practice  act;  and  that  it  was  not 

all  her  outfits,  cargo  and  stores,  so  that  necessary  to  allege  the  abandonment 

the  officers  and  crew  for  the  safety  of  or  other  facts  necessary  to  constitute  a 

their  lives  were  compelled  to  leave  and  total  loss. 
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which  is  hereunto  annexed,  for  the  sum  of  ten  thousand  dollars,  on 
the  ship_/tf>^«,  against  the  perils  of  the  seas,  and  other  perils  therein 
mentioned,  in  a  voyage  from  Boston  to  Cadiz,  in  Spam,  and  at  and 
from  Cadiz  to  her  port  of  discharge  in  the  United  States;'*'  and  while 
proceeding  on  said  voyage,  the  ship  was  wrecked  and  totally  lost  by 
the  perils  of  the  seas;  and  the  defendants  had  notice  of  said  loss 
on  the  tenth  day  oi  April,  i8P<?,  and  were  bound  to  pay  the  amount 
of  said  loss  to  the  plaintiff  within  sixty  days  after  said  notice;  and 
the  defendants  owe  the  plaintiff  therefor  said  sum  of  ten  thousand 
dollars. 

(^Signature  of  attorney  as  in  Form  No.  694^.^ 

{bb)  Of  Cargo  by  Fire. 

Form  No.  1 1482.' 

(Mass.  Pub.  Stat.  (1882),  p.  978.) 

(fTitle  of  court  and  cause  and  commencement  as  in  Form  No.  69Jf2')  says 
the  defendants  made  to  him  a  policy  of  insurance  for  the  sum  of  ten 
thousand  dollars,  on  the  Cargo  of  the  brigantine  William,  against ,  the 
perils  of  fire  and  other  perils  therein  mentioned,  at  and  from  Boston, 
and  in  a  voyage  from  thence  to  Hamburg,  or  any  other  port  or  ports 
in  the  north  of  Europe;  and  while  said  brigantine  was  proceeding 
on  said  voyage,  the  cargo  was  totally  destroyed  by  fire;  and  the 
defendants  had  notice  of  said  loss  on  the  twentieth  day  of  April,  i898, 
and  were  bound  by  the  terms  of  said  policy  to  pay  the  plaintiff  the 
amount  of  said  loss ;  and  the  defendants  owe  the  plaintiff  therefor 
the  sum  of  ten  thousand  dollars. 

(^Signature  of  attorney  as  in  Form  No.  69J!f2.) 

hh.  Valued  Policy. 
{ad)  On  Cargo  Lost  by  Fire. 

Form  No.  1 1483.' 

(Conn.  Prac.  Act,  p.  103,  No.  159.) 

{Commencement  as  in  Form  No.  5912.') 

1.  The  plaintiff  was  the  owner  of  (or  had  an  interest  iri)  one  hundred 
bales  of  cotton  on  board  the  ship  Henry  Clay,  at  the  time  of  the 
insurance  and  loss  hereinafter  mentioned. 

2.  On  March  1st,  iS79,  the  defendant,  in  consideration  of  ^100, 
which  the  plaintiff  then  paid,  executed  to  him  a  policy  of  insurance 
upon  said  goods,  a  copy  of  which  is  hereto  annexed,  marked  Exhibit 
A,  (or  whereby  it  promised  to  pay  to  the  plaintiff  %d,000,  in  case  of  the 
total  loss,  by  fire  or  other  causes  mentioned,  of  said  goods,  before  their  land- 
ing at  Havana,  or,  in  case  of  partial  damage,  such  loss  as  the  plaintiff 
might  sustain  thereby,  providing  the  same  should  exceed  ten  per  cent,  of  the 
whole  value  of  the  goods'). 

3.  On  March  15th,  iS79,  while  said  ship  was  proceeding  on  the 

1.  See  supra,  note  2,  p.  309. 
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voyage  mentioned  in  said  policy,  said  goods  were  totally  destroyed 
by  fire. 

4.  Ovi  April  1st,  i879,  he  furnished  the  defendant  with  proof  of  his 
loss  and  interest,  and  otherwise  duly  performed  all  the  conditions  of 
said  policy  on  his  part. 

5.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  %5,500  damages. 
{^Continuing  and  concluding  as  in  Form  No.  5912.') 

{bb)  On  Freight.  -     , 

Form  No.  1 1484.' 
(Conn.  Prac.  Act,  p.  104,  No.  x6o.) 

(Commencement  as  in  Form  No.  5912.) 

1.  The  plaintiff  had  an  interest  in  the  freight  to  be  earned  by  the 
ship  Siddons  on  her  voyage  from  New  Haven  to  Constantinople,  at  the 
time  of  the  insurance  and  loss  hereinafter  mentioned,  and  a  large 
quantity  of  goods  were  shipped  upon  freight  in  her  at  that  time. 

2.  On  July  1st,  jS78,  the  defendant,  in  consideration  of  ^100  to  it 
by  him  paid,  executed  to  the  plaintiff  a  policy  of  insurance  upon  said 
freight,  a  copy  of  which  is  hereto  annexed,  marked  Exhibit  A  (or 
state  its  tenor). 

3.  Said  vessel,  while  proceeding  on  the  voyage  mentioned  in  said 
policy,  was,  on  August  15th,  i878,  totally  lost  by  the  perils  of  the  sea. 

4.  The  plaintiff  has  not  received  any  freight  from  said  vessel,  nor 
did  she  earn  any  on  said  voyage,  by  reason  of  her  loss  as  aforesaid. 

5.  On  April  1st,  i87-9,  he  furnished  the  defendant  with  proof  of  his 
loss  and  interest,  and  otherwise  duly  performed  all  the  conditions  of 
said  policy  on  his  part. 

6.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims  ^,000  damages. 
(Continuing  and  concluding  as  in  Form  No.  5912.) 

(2)  Plea,  Answer  or  Affidavit  of  Defense.* 

1.  See  supra,  note  2,  p.  309.  19  La.  Ann.  214;  Flynn  v.  Merchants* 

2.  Sequisites  of  Plea  or  Answer,  Oener-  Mut.  Ins.  Co.,  17  La.  Ann.  135;  Kathe- 
ally.  —  For  the  formal  parts  of  a  plea  man  v.  General  Ins.  Co.,  12  La.  Ann. 
or  answer  in  a  particular  jurisdiction  35;  Kennedy  v.  New  York  L.  Ins.  Co., 
consult  the  titles  Pleas;  Answers  in  10  La.  Ann.  809;  Forbes  v.  American 
Code  Pleading,  vol.  i,p.  799.  Mut.  L.  Ins.  Co.,  15  Gray  (Mass.)  249; 

For  form  of  affidavit  of  defense  held  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch 

sufficient  see  .^tna  Ins.  Co.  v.  Confer,  (U.  S.)  206. 

158  Pa.  St.  599.     See  also  the  title  Af-        Breach  of  warranty  must  be  specially 

FiDAViTS  OF  Merits  or   Defense,  vol.  pleaded  as  a  defense.   Benjamin  r'.  Con- 

I,  p.  637.  necticut  Indemnity  Assoc,  44  La.  Ann. 

All  matters  which  render  the  contract  1017;    Denny   v.    Conway   Stock,   etc., 

void  or  voidable  on  any  ground  must  Ins.  Co.,  13  Gray  (Mass.)  492;  American 

be  set  up  by  special  plea.     Benjamin  Employers  Liability  Ins.   Co.  v.  Barr, 

•V.  Connecticut    Indemnity  Assoc,   44  68  Fed.  Rep.  873.     And  the  defendants 

La.    Ann.     1017;     Theodore     v.    New  '  must  show  what  warranty,  if  any,  was 

Orleans   Mut.    Ins.   Co.,   28    La.   Ann.  broken.       American    Employers    Lia- 

917;  Pino  V.  Merchants'  Mut.  Ins.  Co.,  bility  Ins.  Co.  v.  Barr,  68  Fed.  Rep.  873. 
10  E.  of  F.  P.  —  21.                       321  Volume  10. 
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{d)  Action  Not  Commenced  Within  the  Time  Limited  in  Policy}- 


Negligence  of  Assured.  —  An  answer 
alleging  that  the  fire  was  caused  by 
the  culpable  negligence  and  careless- 
ness of  the  assured  must  set  forth 
facts  to  show  that  the  negligence  was 
wilful  or  fraudulent.  Phenix  Ins.  Co. 
V.  Sullivan,  39  Kan.  449. 

Where  a  policy  provides  that  the  in- 
sured shall  use  due  care  and  diligence 
for  his  personal  safety  and  protection, 
a  plea  that  the  insured  contributed 
directly  and  approximately  to  his  own 
injury  and  death,  by  getting  off  an  en- 
gine in  motion,  at  night-time,  with  his 
back  toward  the  direction  in  which 
such  engine  was  going,  which  was  an 
unsafe  and  dangerous  way  of  alight- 
ing from  it,  is  not  met  by  replication 
"  that  said  assured  was  a  railroad 
switchman,  was  injured  as  stated  and 
met  with  the  accident  which  caused 
his  death  while  in  the  discharge  of  his 
customary  duties  as  such  switchman." 
Standard  L.,  etc.,  Ins.  Co.  v.  Jones,  94 
Ala.  434. 

In  Western  Horse,  etc.,  Ins.  Co.  v. 
Timm,  23  Neb.  526,  defendant's  third 
answer  was  as  follows:  "Defendant 
further  answering,  alleges  that  the 
plaintiff,  in  and  by  said  policy  of  in- 
surance, was  obligated  to  conscien- 
tiously care  for  and  attend  to  said 
insured  mules,  and  did  not  do  so,  but 
on  the  contrary  suffered  and  permitted 
them  to  be  overworked  in  plowing, 
and  by  such  overwork  caused  their 
death."  It  was  held  that  this  answer 
showed  a  defense  which,  if  proved, 
would  defeat  a  recovery. 

That  the  injury  to  the  plaintiff  was 
intentional  must  be  specially  set  up  in 
the  answer.  Coburn  v.  Travellers' 
Ins.  Co.,  145  Mass.  226. 

That  death  was  caused  by  inten- 
tional injuries  inflicted  by  Monahan 
while  said  Monahan  and  the  said 
McCarthy  were  engaged  in  a  personal 
altercation  is  a  complete  defense  to 
an  action  on  a  policy  which  exempts 
the  insurer  from  liability  for  "inten- 
tional injuries  inflicted  by  the  insured 
or  any  other  person."  Travelers'  Ins. 
Co.  V.  McCarthy,  15  Colo.  351. 

Wager  Policy.  —  That  the  policy  was  & 
wager  must  be  specially  pleaded  in  the 
answer.  Goodwin  v.  Massachusetts 
Mut.  L.  Ins.  Co.,  73  N.  Y.  480. 

Wilftd  Destruction  of  Property.  —  That 
plaintiff  caused  the  destruction  of  his 
own  property  must  be  specially  pleaded. 


McConnel  v.  Delaware  Mut.  Safety 
Ins.  Co.,  18  111.  228;  Regnier  v.  Louisi- 
ana State  M.  &  F.  Ins.  Co.,  12  La.  336; 
Morley  v.  Liverpool,  etc.,  Ins.  Co.,  92 
Mich.  590;  Residence  F.  Ins.  Co.  v. 
Hannawold,  37  Mich.  103;  Heidenreich 
V.  .(Etna  Ins.  Co.,  26  Oregon  70;  Alamo 
F.  Ins.  Co.  V.  Heidemann  Mfg.  Co., 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
gio.  And  such  defense  must  be 
specially  pleaded,  although  the  decla- 
ration avers  that  the  property  was  de- 
stroyed by  fire  without  any  fraud, 
negligence,  procurement  or  privity  of 
the  plaintiff.  Morley  v.  Liverpool,  etc., 
Ins.  Co.,  92  Mich.  590. 

Where  the  by-laws  of  the  company  are 
relied  on  in  the  defense,  they  must  be 
set  out  in  the  answer.  Gray  v.  Na- 
tional Ben.  Assoc,  in  Ind.  531. 

Argumentative  Denial.  —  An  averment 
that  the  policy  contained  a  clause  de- 
claring that  "  the  insurance  *  *  * 
should  not  extend  to  or  cover  death 
resulting  from  or  caused  by  poison 
*  *  *  or  contact  with  poisonous  sub- 
stances," and  that  "  said  alleged  injury 
was  caused  by  poison  and  by  contact 
with  poisonous  substances,"  is  a  mere 
argumentative  denial  of  a  material  al- 
legation, and  is  not  good  as  a  plea  in 
bar  to  the  action,  where  the  petition 
alleged  that  death  resulted  alone  from 
an  accidental  injury  to  the  finger  in- 
flicted with  a  pair  of  forceps.  Bernays 
V.  U.  S.  Mut.  Ace.  Assoc,  45  Fed.  Rep. 
455- 

1.  Precedent.  —  In  DeGrove  v.  Metro- 
politan Ins.  Co.,  61  N.  Y.  594,  the 
answer,  after  admitting  the  incorpora- 
tion of  the  defendant  and  the  Macon 
agency,  and  denying  all  the  allegations 
not  admitted,  alleged: 

"Third.  These  defendants  aver  that 
on  the  said  12th  day  of  December,  iSdj", 
the  said  Grannis  held  an  agency  inland 
navigation  policy  of  this  company, 
upon  which  he  indorsed  risks  taken  for 
the  account  of  persons  other  than  him- 
self, which  policy  was  the  usual  inland 
navigation  policy  issued  by  these  de- 
fendants; by  the  terms  of  which  it  was, 
among  other  things,  provided  that  no 
'suit  or  action  against  this  company 
for  the  recovery  of  any  claim  for  loss 
or  damage,  upon,  under  or  by  virtue  of 
this  policy,  shall  be  sustained  in  any 
court  of  law  or  chancery,  unless  such 
suit  or  action  shall  be  commenced 
within  the  term  of  twelve  months  next 
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Form  No.  1 1485.' 

Supreme  Court,' Common  Pleas  Division. 
Providence,  Sc. 

John  Doe  1 

-  against  >•  No.  65Jf9. 

Union  Insurance  Company.  ) 

(^First plea,  the  general  issue.) 

And  for  a  further  plea  in  this  behalf,  the  defendants  say  that  in 
and  by  the  said  policy  in  the  said  declaration  mentioned,  it  is 
expressly  provided  that  no  suit  or  action  of  any  kind  against  the 
defendants  for  the  recovery  of  any  claim  upon,  under,  or  by  virtue 
of  said  policy,  should  be  sustainable  in  any  court  of  law  or  chancery, 
unless  such  suit  or  action  should  be  commenced  within  the  term  of 
/«/<f/z'<?  months  next  after  the  cause  of  action  should  accrue;  and  in 
case  any  such  suit  or  action  should  be  commenced  against  the 
defendants  after  the  expiration  of  twelve  months  next  after  the  cause 
of  action  should  have  accrued,  the  lapse  of  time  should  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim 
thereby  so  attempted  to  be  enforced;  and  the  defendants  in  fact 
say,  that  the  plaintiff  did  not  commence  his  aforesaid  action  against 
them  within  the  said  period  of  twelve  months  next  after  his,  the  said 
plaintiff's,  cause  of  action,  if  any,  accrued  to  him;  and  this  the 
defendants  are  ready  to  verify,  wherefore,  {continuing  and  concluding 
as  in  Form  No.  6013). 

(&)  Agent  of  Insurer  Also  Agent  of  Insured. 

Form  No.  i  i  4  8  6 .' 

State  of  Colorado,        /  In  the  County  Court  within  and  for 

County  of  Arapahoe.  \     '  said  County. 

after  the  loss  or  damage  shall  occur;  said   policy  of  insurance  so  issued  to 

and  in  case  any  suit  or  action  shall  be  the  said  Grannis^  the  agent  of  the  said 

commenced    after    the    expiration    of  defendants." 

twelve  months  next  after  such  loss  or  It  was  held  that  the  answer  was  suffi- 
damage  shall  have  occurred,  the  lapse  cient  to  enable  the  defendant  to  avail 
of  time  shall  be  taken  and  deemed  as  itself  of  the  defense  that  the  suit  was 
conclusive  evidence  against  the  validity  not  brought  within  the  prescribed  time, 
of  the  claim  thereby  so  attempted  to  be  1.  The  form  given  in  the  text  was 
enforced.'  And  by  said  policy  it  is  the  second  special  plea  filed  in  Brown 
further  provided  'that  no  partial  loss  v.  Roger  Williams  Ins.  Co.,  5  R.  I.  394. 
or  particular  average  shall  in  any  case  Upon  general  demurrer,  it  was  held 
be  paid,  unless  amounting  to  (5)  fve  that  the  plea  constituted  a  good  answer 
per  cent.'  And  they  further  aver  that  to  the  action  and  judgment  was  en- 
said  Grannis  had  no  right  or  authority  tered  for  defendant, 
to  bind  these  defendants  upon  any  in-  See  also  jw/ra,  note  2,  p.  321. 
land  risk,  except  by  a  proper  indorse-  2.  The  form  given  in  the  text  is  the 
ment  on  such  agency  policy,  and  not  second  answer  by  defendant  to  the 
otherwise.  complaint  in  British  America  Assur. 
Fourth.  These  defendants  further  Co.  v.  Cooper,  6  Colo.  App.  25.  In 
aver  that  more  than  twelve  months  that  case  it  was  held  that  the  trial  court 
have  elapsed  since  the  making  of  any  erred  in  sustaining  a  demurrer  to  the 
claim  for  loss  or  damage  upon  any  risk  answer,  the  appellate  court  holding 
insured  against  and  indorsed  upon  the  that  the  averments  contained  therein, 
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John  Doe,  Plaintiff,  "I 

against  1   . 

The  British  American  Insurance  \ 
Company,  Defendant.  j 

Now  comes  The  British  A?nerican  Insurance  Company,  the  defendant 
"in  the  above  entitled  action,  and  for  its  answer  to  the  complaint  of 
the  plaintiff  herein  says,  that  the  policy  of  insurance  of  defendant 
company  alleged  to  have  been  issued  to  the  plaintiff  was  not  a  valid 
contract  of  insurance,  because  of  the  following  facts,  to  wit:  That 
said  policy  was  issued  by  the  firm  of  Jones  6^  West,  local  agents  of 
defendant  at  the  town  of  Creede,  in  the  state  of  Colorado.  And  upon 
information  and  belief,  defendant  says  that  at  the  time  said  policy 
was  so  issued,  the  said  Jones  6^  West  were  duly  authorized  general 
agents  of  the  plaintiff  herein,  in  respect  to  the  property  sought  to  be 
so  insured,  with  general  charge  and  supervision  thereof,  and  duly 
authorized  in  the  premises,  and  charged  among  other  things,  with 
the  duty  and  authority  to  have  said  property  insured  and  to  deal 
fully  with  respect  to  the  insurance  thereon. 

That  szxdi  Jones  &>  West  then  and  there  assuming  to  act  in  the 
double  relation  and  capacity  of  agent  for  the  plaintiff  and  as  agent  for 
the  defendant  in  the  same  transaction,  wrote  said  policy  of  insurance; 
that  thereafter,  and  at  all  times  prior  to  the  eighteenth  day  of  May, 
\W2,  said  policy  remained  in  the  possession  of  ^z\^  Joties  &=  West; 
that  on  or  or  about  the  thirteenth  day  oi  May,  iS92,  the  defendant 
then  and  there  believing  that  said  policy  had  been  duly  and  properly 
issued,  and  believing  that  the  same  was  then  in  full  force  and  effect, 
caused  said  policy  to  be  canceled  in  accordance  with  the  terms  and 
conditions  thereof,  and  long  prior  to  the  destruction  of  said  property, 
namely,  on  or  about  the  eighteenth  day  of  May  as  aforesaid.  The 
policy  was  duly  surrendered  and  returned  to  defendant.  That  not 
until  after  the  alleged  destruction  of  said  property  did  defendant  have 
knowledge  of  the  fact  that  said  Jones  cSr'  West  were  the  agents  of  the 
plaintiff  herein. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(  Verification,  y- 

(^)  Death  of  Assured  Resulting  from  Known  Violation  of  Law. 

Form  No.  1 1487.* 

(  Title  of  court  and  cause  as  in  Form  No.  9578. ) 

For  an  answer  to  the  complaint,  the  defendant  says  that  by  the 
policy  of  insurance  upon  which  the  plaintiff's  complaint  is  founded,  it 
is  provided  that  if  the  insured  shall  die  by  reason  of  intemperance 

if  true,  constituted  a  complete  defense  alleging  in  general   terms  that  the  as- 

to  the  action.  sured  came  to  his  death  while  engaged 

See  supra,  note  2,  p.  321.  in    violating    the    law    need     not    be 

1.  Consult  the  title  Verifications.  framed   with    the    same    precision    as 

2.  The  form  given  in  the  text  is  would  be  necessary  in  an  indictment 
based  upon  the  answer  in  Bloom  v.  in  a  criminal  prosecution,  and  that 
Franklin  L.  Ins.  Co.,  97  Ind.  478.  In  where  the  answer  charges  the  commis- 
that  case  it  was  held  that  an  answer  sion  of  an  assault  and  battery,  and  spe- 
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from  the  use  of  intoxicating  liquors  or  in  the  known  violation  of  the 
laws  of  the  state  or  of  the  United  States,  the  policy  shall  be  void. 
And  this  defendant  avers  that  the  said  Francis  Doe  (the  assured) 
came  to  his  death  in  the  following  manner,  to  wit:  On  or  about  the 
'twenty-ninth  day  of  December^  i857,  the  said  Francis  Doe,  while  in  a 
state  of  intoxication  from  the  use  of  intoxicating  liquors,  did  commit 
an  assault  and  battery  upon  one  Julia  Doe,  the  wife  of  his  brother 
Richard  Doe,  at  the  city  of  Mount  Vernon,  in  the  county  of  Posey,  in 
the  state  of  Indiana,  and  while  thus  engaged  in  perpetrating  such 
assault  and  battery,  and  while  violently  beating,  bruising,  choking 
and  maltreating  her,  the  said  wife  of  his  brother,  he,  the  said  Francis, 
being  at  the  time  in  a  state  of  intoxication,  his  brother,  the  said 
Richard  Doe,  then  and  there  for  the  purpose  of  lawfully  defending 
his  wife  against  said  assault  and  battery,  struck  the  said  Francis  Doe 
upon  the  head  with  a  jack-plane  or  some  other  wooden  instrument, 
thereby  fracturing  the  skull  of  him,  the  said  Francis,  and  causing  his 
death  within  a  few  hours  thereafter,  and  this  defendant  says  that  by 
reason  of  the  said  intoxication  and  his  said  violation  of  the  law  in 
committing  such  assault  and  battery,  the  said  Francis  Doe  was  then 
and  there  in  the  known  violation  of  the  laws  of  the  state  of  Indiana. 

Wherefore  the  defendant  says  that  the  plaintiff  has  no  right  or 
cause  of  action,  and  demands  judgment  for  costs. 

(^Signature  and  verification  as  in  Form  No.  5915.^ 


(d)  Denying  Notice  and  Proof  of  Loss?- 

Form  No.  11488.' 

(Conn.  Prac.  Act,  p.  215,  No.  398.) 

(^Commencement  as  in  Form  No.  llJf99.^ 

The  plaintiff  did  not,  within  thirty  days,  which  was  the  time  limited 
in  the  conditions  of  said  policy,  nor  within  a  reasonable  time  after 
said  loss,  make  out  or  deliver  a  particular  account  of  such  loss  and 
damage,  signed  by  or  on  behalf  of  the  plaintiff,  and  verified  by  his 
oath  or  affirmation;  but  neglected  to  do  so  for  the  space  of  three 
months  after  said  loss. 

(Signature  as  ih  Form  No.  llJf.99. ) 

cifically  sets  forth  the  facts  constituting  an  answer  alleging  that  the  insured  at 

the   assault,   it   is   sufficient,   although  the  time  of  his  death  was  engaged  in 

the  term  unlawfully  is  not  used.  throwing,  draggingor  hauling  a  fish-net 

See  also  supra,  note  2,  p.  321.  or  seine  in  a  specified   river  is  insuffi- 

In  Conboy  z/.  Railway  Officials',  etc.,  cient   in  not    alleging   that  such  river 

Ace.  Asso.,  (Ind.  App.   1896)  43  N.   E.  was  above  tide-water. 

Rep.  1017,  it  was  held  that  where  the  1.  Failure  to  File  Proof  of  Loss.  —  An 

policy    provided    that    the    insurance  answer  alleging  that  proof  of  loss  was 

shall  not  cover  death   while   engaged  not  furnished  within  the  time  specified 

in    any    unlawful  or   vicious  act,  and  by  the   policy  must  also  aver  the  for- 

by   statute    it    is   provided    that    "no  feiture  of  plaintiff's  right  to  recover  by 

person  shall  throw,  drag  or  haul  any  such  failure.     Continental   Ins.  Co.   v. 

fish-net,    seine,   or    other    contrivance  Chase,  89  Tex.  212. 

for  catching  fish*** above  tide-water,"  2.  See  jw/ra,  note  2,  p.  321. 
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{e\  Denying  Total  Loss  and  Abandonment. 

Form  No.  i  1489.' 

(Mass.  Pub.  Stat.  (1882),  p.  981.) 

(  Title  of  court  and  cause  as  in  Form  No.  7003.^ 

And  the  defendants  come  and  say  that  they  deny,  upon  information 
and  belief,  that  said  loss  was  actually  total,  and  they  deny  that  any 
abandonment  was  made. 

(^Signature  of  attorney  as  in  Form  No.  7003.) 

(/")  Denying  Vessel  was  on  the  Voyage  Mentioned  in  Policy. 

Form  No.  1 1  4  9  c' 

(Mass.  Pub.  Stat.  (1882),  p.  981.) 

(  Title  of  court  and  cause  as  in  Form  No.  7003. ) 

And  the  defendants  come  and  say  that  they  admit  that  they  made 
to  plaintiff  the  policy  of  insurance  on  said  ship  John  in  said  plaintiff's 
declaration  mentioned,  but  deny,  upon  information  and  belief,  that 
said  vessel  was  lost  while  proceeding  on  the  voyage  in  said  policy 
described. 

{Signature  of  attorney  as  in  Form  No.  7003.) 

(^g)  Denying  Vessel  was  Seaworthy^ 

Form  No.  1 149  i .' 

(Mass.  Pub.  Stat.  (1882),  p.  981.) 

(  Title  of  court  and  cause  as  in  Form  No.  7003. ) 

And  the  defendants  come  and  say  they  deny,  upon  information  and 
belief,  that  said  vessel  was  seaworthy  for  the  voyage  in  said  policy 
mentioned,  at  the  inception  of  said  voyage. 

{Signature  of  attorney  as  in  Form  No.  7003.) 

1.  See  supra,  note  2,  p.  321.  ants  pleaded  admitting  the  arrival  of 

2.  Precedent.  —  In  Brandegee  w.  Na-  the  said  vessel  at  the  island  of  St.  Johns 
tional  Ins.  Co.,  20  Johns.  (N.  Y.)  328,  as  in  the  declaration  mentioned,  that  a 
the  action  was  on  a  policy  of  insurance  survey  was  duly  made  upon  her  by 
on  a  vessel  which  provided  that  if  the  which  it  was  found  she  was  injured  in 
vessel  upon  a  regular  survey  should  her  planks,  timbers,  etc.,  yet  it  was 
be  thereby  declared  unsea worthy,  etc. ,  further  found  and  declared  in  and  by 
then  the  insurers  shall  not  be  bound  to  the  said  survey  that  a  great  part  of  the 
pay  their  subscription  on  said  policy;  timbers  and  planks  from  the  stern-posts 
the  plaintiff's  declaration  alleged  that  to  the  stem  of  the  ship  on  both  sides 
the  vessel  while  proceeding  to  the  island  were  entirely  rotten,  and  that  the  repa- 
of  St.  Johns  and  before  reaching  said  ration  of  the  ship  could  not  be  done 
island,  by  storm  and  tempestuous  there  and  that  the  ship  was  not  able  in 
weather,  by  perils  and  dangers  of  the  her  then  present  state  to  go  to  sea,  etc. 
seas  she  became  and  was  leaky,  etc.;  This  plea  was  held  to  be  good,  and  that 
on  her  arrival  at  St.  Johns  and  a  sur-  it  admitted  the  cause  of  loss  stated  in 
vey  duly  had  upon  her,  she  was  found  the  declaration,  but  set  up  new  matter 
injured  in  her  planks  and  timber,  and  which  the  plaintiff  could  not  have  been 
as  she  could  not  receive  her  necessary  required  to  prove,  and  this  new  matter 
repairs  there  and  could  not  safely  pro-  involved  a  question  of  law  on  which 
ceed  to  sea  to  procure  such  repairs  else-  the  defendant  had  a  right  to  the  judg- 
where,    she    was    by   legal   authority  ment  of  the  court. 

condemned  and  sold,  etc.     The  defend- 
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(Ji)  Extra  Hazardous  Risk.  ^ 
aa.  In  General. 

Form  No.  1 1 4  9  2  .' 

(Conn.  Prac.  Act,  p.  213,  No.  394.) 

{Commencement  as  in  Form  No.  ll^OO.^ 

1.  {^Allege  provision  of  policy  as  to  extra-hazardous  articles.') 

2.  After  the  making  of  said  policy,  and  before  the  loss  alleged,  the 
plaintiff  received  into  his  said  store  a  large  quantity  of  goods 
described  in  said  policy  as  extra-hazardous,  to  wit,  (describing  them), 
and  at  the  time  of  said  fire,  he  had  a  large  quantity  of  the  same  m 
said  store. 

(^Signature  as  in  Form  No.  llJi99.) 

bb.  Correcting  Plaintiff's  Statement  of  the  Poucy. 

Form  No.  1 1  4  9  3  .* 
(Conn.  Prac.  Act,  p.  213,  No.  395?) 

{Commencement  as  in  Form  No.  11499. ) 

1.  As  to  each  and  every  allegation  of  the  complaint,  the  defend- 
ant has  no  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  except  so  far  as  the  same  are  hereinafter  mentioned. 

2.  Admitting  that  it  is  a  corporation  under  the  laws  of  New  York., 
and  that  it  did,  on  May  Isi,  iS79,  in  consideration  of  ^25  to  it  paid, 
execute  and  deliver  to  fohn  Doe  a  policy  of  insurance  in  his  favor, 
to  the  amount  of  ^,500,  against  loss  or  damage  .by  fire  upon  his 
stock  of  books  and  stationery  contained  in  the  yf?'^-story  brick  build- 
ing. No.  100  Main  street,  Hartford,  subject  to  the  terms  and  con- 
ditions in  said  policy,  the  defendant  denies  that  it  insured  John  Doe 
in  the  manner  in  the  complaint  alleged,  and  that  the  paper  annexed 
to  the  complaint,  purporting  to  be  a  copy  of  said  policy,  is  a  correct 
copy  thereof. 

3.  It  was  in  the  policy  so  executed  and  delivered,  agreed  and 
declared  that  {setting  forth  provisions  relied  on),  and  "that  this  policy 
is  made  and  accepted  in  reference  to  the  proposals  or  conditions 
hereto  annexed,  which  are  to  be  used  and  resorted  to,  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto,  in  all  cases 
not  herein  otherwise  specially  provided  for." 

4.  At  the  time  of  the  execution  and  delivery  of  said  policy,  there 
was  annexed  thereto  a  printed  paper  containing  "proposals  for 
insuring"  and  "conditions  of  insurance,"  together  with  "classes  of 

1.  Increase  of  Bisk.  —  Where  the  de-  sented,  it  is  insufficient  unless  it  avers 
fense  is  that  the  risk  was  increased,  that  the  hazard  was  increased  by  the 
the  answer  must  specify  the  act  in-  alleged  misrepresentation,  or  that  the 
creasing  the  risk,  and  it  is  not  sufficient  company  would  have  refused  the  risk 
to  simply  aver  that  the  hazard  was  or  charged  a  higher  premium  for  carry- 
increased.  Germania  F.  Ins.  Co.  v.  ing  it.  Germania  F.  Ins.  Co.  v.  Deck- 
Stewart,  13  Ind.  App.  627.  Thus,  ard,  3  Ind.  App.  361. 
where  the  answer  sets  out  that  the  2.  See  supra,  note  2,  p.  321. 
building  was  not  constructed  as  repre- 
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hazards,"  embracing  therein  articles  designated  "Hazardous,"  and 
"Extra-hazardous,"  and  a  " Memorandum  of  special  rates,"  which 
proposals  and  conditions  became  and  were  a  part  of  the  contract, 
and  by  which  it  was  agreed  and  declared  that  {setting  forth  conditions 
relied  oti). 

5.  On  or  about  J/izy  ij/,  i87P,  ?,a.\d  John  Doe,  without  the  knowl- 
edge or  consent  of  the  defendant,  used  the  third  story  of  the  building 
in  the  policy  mentioned,  or  suffered  the  same  to  be  used,  as  and  for 
a  book-bindery,  and  continued  to  make,  or  suffer  such  use  thereof, 
from  thence  until  and  at  the  time  of  the  fire  in  the  complaint 
mentioned. 

6.  By  reason  of  such  wrongful  use  of  said  third  story,  the  risk 
assumed  by  the  defendant  in  and  by  said  policy  was  increased,  and 
rendered  more  hazardous  than  it  was  at  the  time  the  said  policy  was 
issued;  by  reason  whereof  said  policy  became  void,  and  was  void, 
at  the  time  of  the  fire,  which,  it  admits,  occurred. 

{Signature  as  in  Form  No.  11499.^ 

(/)  Failuze  to  Comply  with  Conditions  of  Policy }■ 


1.  Breach  of  Conditions  —  Generally.  — 

Breach  of  conditions  subsequent  must 
be  shown  by  special  plea.  Moody  v. 
Amazon  Ins.  Co.,  52  Ohio  St.  12;  Cope- 
land  V.  Western  Assur.  Co.,  43  S.  Car. 
26;  Redman  v.  ^tna  Ins.  Co.,  49  Wis. 
431;  Bennett  z'.  Maryland  F.  Ins.  Co., 
14  Blatchf.  (U.  S.)422.  And  see  Can- 
non V.  Home  Ins.  Co.,  53  Wis.  585, 
wherein  it  is  questioned  whether  a 
breach  of  condition  relative  to  ad- 
ditional insurance  can  be  shown  as  a 
defense  unless  specially  set  up  in  the 
answer. 

And  in  Colorado,  where  a  complaint 
cannot  be  aided  by  an  examination  of 
documents  attached  as  exhibits,  if  a 
breach  of  condition  in  the  policy  is 
relied  on  as  a  defense,  the  condition 
and  the  facts  constituting  its  breach 
must  be  set  out  in  the  answer,  although 
the  policy  is  attached  to  the  complaint. 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward 
P.  Allis  Co.,  II  Colo.  App.  264. 

But  in  Illinois  and  Michigan  evxAt^nc^ 
of  breach  of  condition  may  be  given 
under  the  general  issue.  Home  Ins. 
Co.  V.  Field,  42  111.  App.  392;  Morley  v. 
Liverpool,  etc.,  Ins.  Co.,  85  Mich.  210. 

And  in  Indiana,  when  the  plaintiff 
alleges  the  performance  of  all  con- 
ditions, breach  thereof  may  be  shown 
under  a  general  denial.  Manchester 
F.  Assur.  Co.  v.  Glenn,  13  Ind.  App. 
365;  Indiana  Ins.  Co.  v.  Capehart,  108 
Ind.  270. 

Nonpayment  of  Dues.  —  Where  the  de- 
fense is  that  the  insured  failed  to  pay 


his  dues,  an  averment  that  legal  notice 
was  given  is  insufficient:  the  facts 
showing  that  the  notice  provided  by 
the  charter  was  given  must  be  set  out. 
Coyle  V.  Kentucky  Grangers'  Mut.  Ben. 
Soc,  (Ky.  1S87)  2  S.  W.  Rep.  676. 

In  an  action  by  the  beneficiary  upon 
a  benefit  certificate,  an  answer  that  the 
insured  had  wholly  failed  to  pay  the 
assessments  against  him,  wherefore  he 
has  been  suspended  and  has  forfeited 
the  right  to  recover  on  the  certificate, 
is  sufficient  without  alleging  that  the 
assessments  were  not  paid  by  any  other 
person.  If  such  assessments  were  paid 
by  any  other  person,  that  is  a  matter  for 
reply.  Gray  v.  Supreme  Lodge,  etc., 
118  Ind.  293. 

Other  Insurance.  —  A  plea  setting  up 
breach  of  condition  against  other  in- 
surance, averring  that  at  the  time  the 
policy  was  issued  another  party  had 
a  policy  on  the  property,  but  not  show- 
ing that  such  party  had  an  insurable 
interest  in  the  property,  is  bad.  Cope- 
land  V.  Phenix  Ins.  Co.,  96  Ala.  615. 
But  the  answer  need  not  allege  that  the 
additional  insurance  was  in  force  at  the 
time  of  the  loss.  Replogle  v.  American 
Ins.  Co.,  132  Ind.  360. 

Where  the  defense  relies  upon  a  con- 
dition of  the  policy  that  it  shall  be  void 
if  the  insured  obtain  other  insurance 
without  the  consent  of  the  insurer,  a 
copy  of  the  policy  need  not  be  filed  with 
the  answer  if  a  copy  is  filed  with  the 
complaint.  Replogle  v.  American  Ins. 
Co.,  132  Ind.  360. 
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aa.  In  General. 

Form  No.  1 1 4  9  4 .' 

(Precedent  in  Hostetter  v.  United  Brethren  Mut.  Aid  See,  166  Pa.  St.  637.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1029.^ 

John  Doe,  being  duly  sworn,  deposes  and  says:  that  he  is  the  sec- 
retary and  treasurer  of  the  above  named  association  defendant;  that 
the  said  defendant  has  a  just  and  legal  defense  to  the  whole  of  the 
plaintiff's  claim  filed  in  the  above  case,  the  nature  and  character  of 
which  is  as  follows:]  3*  That  the  defendant  has  in  all  things  kept, 
observed  and  complied  with  the  terms,  stipulations  and  conditions 
in  the  contract  of  insurance  (upon  which  the  above  suit  is  founded) 
made  with  the  said  Abraham  Hostetter  by  the  defendant  aforesaid, 
and  also  observed  and  complied  with  all  the  requirements  of  the 
defendant's  charter,  constitution  and  by-laws  having  regard  and 
reference  to  the  aforesaid  contract  of  insurance,  and  that  the  said 
Abraham  Hostetter  did  not  do,  perform  and  observe  the  obligations 
and  payments,  whether  by  himself  or  through  others,  as  required  by 
the  said  contract  of  insurance  on  his  part  to  be  done  and  performed, 
to  wit:  Did  neglect  and  refuse  to  pay  either  by  himself  or  through 
others  unto  the  said  defendant  after  due  notice  and  within  thirty  days 
after  the  same,  the  assessments  duly  made  by  the  defendant  upon 
him,  the  said  Abraham  Hostetter,  as  a  member  of  the  said  defendant's 
society,  for  the  payment  of  insurance  due  to  the  heirs  and  assigns  of 
fellow  members  deceased  as  required  by  his  said  contract. 

(2)  That  the  change  of  membership  made  on  or  2iQ0\xt  January, 
i885,  of  the  said  Abraham  Hostetter  from  class  3  division  C  to  class 
1  division  C  in  said  defendant's  society,  was  simply  a  change  in 
classification  of  his  said  membership,  did  not  increase  his  mortality 
assessments  or  affect  the  cost  of  his  insurance  under  his  contract, 
was  an  immaterial  change  and  one  that  the  defendant  avers  under 
the  law  and  the  terms  of  its  contract  it  had  a  right  to  make. 

(3)  That  the  change  of  membership  of  the  said  Abraham  Hostetter 
made  subsequently,  on,  to  wit,  on  or  about  May,  i8<?7,  from  class  1 
division  C  to  division  Z>,  was  simply  a  change  in  classification  of  his 
said  membership,  did  not  increase  his  mortality  assessments  or  affect 
the  cost  of  his  insurance  under  his  contract,  was  an  immaterial 
change,  which  was  assented  and  agreed  to  and  ratified  and  confirmed 
by  the  said  Abraham  Hostetter  and  the  said  Edwin  Hostetter  and 
Jefferson  B.  Schools,  and  was  a  change  that  the  defendant  avers 
under  the  law  and  the  terms  of  its  contract  it  had  a  right  to  make. 

(4)  That  the  said  Abraham  Hostetter  or  Edwin  Hostetter  and  Jeffer- 
son B.  Schools  continued  paying  their  assessments  for  a  long  period 
of  time,  to  wit,  for  more  than  eight  years  after  the  change  in  classifi- 
cation from  class  3  division  C  to  class  1  division  C  had  been  made, 

1.  See  supra,  note  i,  p.  328.  stipulations.     It  was  held  that  the  affi- 

2.  In  this  case  plaintiff's  statement  davit  of  defense  above  set  out  was  suffi- 
set   out   the   cause  of  action    founded     cient  to  prevent  judgment. 

upon  a  number  of  papers  and  numerous  3.  The  matter  enclosed  by  and  to  be 
facts  in  pais  extrinsic  to  the  papers  and  supplied  within  [  ]  will  not  be  found  in 
upon    alleged    violations    of    contract     the  reported  case. 
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and  also  for  a  long  period  of  time,  to  wit,  for  more  than  six  years 
after  the  change  was  made  as  aforesaid  in  May,  \^87,  from  class  1 
division  C  to  division  D,  and  after  he  or  they  had  written  notice  and 
knowledge  of  the  fact  for  a  long  time,  to  wit,  for  the  period  afore- 
said, after  which,  on,  to  wit,  Sept.  15,  i89S,  he  or  they  neglected  and 
refused  to  pay  any  other  or  further  assessments. 

(5)  That  by  the  terms  of  the  contract  of  insurance  of  the  said 
Abraham  Hosteller,  it  was  agreed  by  and  between  the  said  Abraham 
Hosteller  and  the  defendant  society  that  any  member  failing  to  pay 
his  pro  rata  assessments  at  the  death  of  a  member  within  thirty  days 
after  he  is  notified  shall  forfeit  his  membership  and  all  moneys  pre- 
viously paid  into  the  treasury  of  the  society.  All  of  which  the 
defendant  expects  to  prove  on  the  trial  of  the  case.  [(^Signature  and 
Jurat  as  in  Form  No.  1029.)]^ 

bb.   Iron  Safe  Clause. 

Form  No.  11495.^ 

(Precedent  in  j_ozano  v.  Palatine  Ins.  Co.,  78  Fed.  Rep.  278.)*' 

\Circuit  Court  of  the  United  States  for  the  southern  district  of 

Florida. 

Lozano  Pendas  ^  Co.  )  a  ^  t 

.  f  At  Law. 

Palatine  Insura?ice  Company,  Limited.  )        •  -^^     -J 

Now  comes  the  defendant,  by  its  attorneys,  and  for  plea  to  the 
declaration  herein  says:  The  only  contracts  or  agreements  between 
the  plaintiffs  and  defendant  are  evidenced  by  the  two  instruments  in 
writing  called  policies,  filed  with  the  declaration.  In  and  by  said 
contracts  under  which  the  plaintiffs  claim  as  aforesaid  the  plaintiffs 
agreed  that  said  contracts  should  become  null  and  void  in  the  event 
[that]  the  plaintiffs  should  fail  to  comply  with  a  certain  warranty  set 
forth  therein,  and  that  such  failure  should  constitute  a  perpetual  bar 
to  any  recovery  by  the  plaintiffs  thereunder,  the  same  being  in  each 
policy  in  the  words  and  figures  as  follows:  "The  following  cove- 
nant and  warranty  is  hereby  made  a  part  of  this  policy:  (i)  The 
assured  will  take  a  complete  itemized  inventory  of  stock  on  hand  at 
least  once  in  each  calendar  year,  and,  unless  such  inventory  has  been 
taken  within  twelve  calendar  months  prior  to  the  date  of  this  policy, 
one  shall  be  taken  in  detail  within  thirty  days  from  such  date,  or 
this  policy  shall  be  null  and  void  from  such  date,  and  upon  demand 
of  the  assured  the  unearned  premium  from  such  date  shall  be 
returned.  (2)  The  assured  will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  record  of  business  transacted, 
including  all  purchases,  sales  and  shipments,  both  for  cash  and  for 
credit,  from  date  of  inventory,  as  provided  for  in  first  section  in  this 
clause,  and  during  the  continuance  of  this  policy.     (3)  The  assured 

1.  The  matter  to  be  supplied  in  [  ]  overruled  and  judgment  entered  for 
will  not  be  found  in  the  reported  case,  defendant. 

2.  See  supra,  note  i,  p.  328.  4.  The    matter    enclosed    by  [  ]   will 

3.  The  demurrer  to   this   plea    was  not  be  found  in  the  reported  case. 
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will  keep  such  books  and  inventory,  and  also  the  last  preceding 
inventory,  if  such  has  been  taken,  securely  locked  in  a  fireproof  safe 
at  night  and  at  all  times  when  the  building  mentioned  in  this  policy 
is  not  actually  opened  for  business;  or,  failing  in  this,  the  assured 
will  keep  such  books  and  inventories  in  some  place  not  exposed  to  a 
fire  which  would  destroy  the  aforesaid  building.  In  the  event  of 
failure  to  produce  such  set  of  books  and  inventories  for  the  inspec- 
tion of  this  company,  this  policy  shall  become  null  and  void,  and 
such  failure  shall  constitute  a  perpetual  baf  to  any  recovery  thereon." 
And  the  plaintiffs  therein  called  the  assured,  did  fail  to  comply  with 
said  warranty  in  the  several  particulars  hereinafter  set  forth;  that  is 
to  say,  that  such  books  and  inventories  as  were  kept  by  the  plaintiffs 
were  not  kept  as  aforesaid,  in  this:  that  at  nighty  about  X  o'clock 
A.  M.  when  said  building  was  not  open  for  business,  and  when  said 
building  was  destroyed  by  fire,  said  boojcs  were  in  said  building, 
and  not  in  any  safe,  and  were  destroyed  by  fire;  and  that  the  said 
plaintiffs  wholly  failed  to  produce  any  books  for  the  inspection  of 
this  company,  the  defendant  aforesaid.  And  this  the  defendant  is 
ready  to  verify.  [Jeremiah  Mason,  Attorney  for  Defendant.]^ 

(/)  Fraud  in  Application.^ 


1.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

2.  Fraud  in  Procurement  of  Policy  — 
Generally.  —  Such  fraud  must  be  spe- 
cially pleaded  and  the  particular  false 
statement  must  be  shown.  Girard  F. 
Ins.  Co.  V.  Boulden,  (Ala.  1892)  11  So. 
Rep.  773;  Kentucky,  etc.,  Mut.  Ins. 
Co.  V.  Southard,  8  B.  Mon.  (Ky.)  634; 
Pino  V.  Merchants'  Mut.  Ins.  Co.,  19 
La.  Ann.  214;  Newman  v.  Springfield 
F.  &  M.  Ins.  Co.,  17  Minn.  123;  Sussex 
County  Mut.  Ins.  Co.  v.  Woodruff,  26 
N.  J.  L.  541;  Studwell  v.  Charter  Oak 
L.  Ins.  Co.,  17  Hun  (N.  Y.)  602;  Whit- 
ney V.  Black  River  Ins.  Co.,  9  Hun  (N. 
Y.)  37;  German  Ins.  Co.  7j.  Hunter, 
(Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
344;  American  Employers  Liability 
Ins.  Co.  V.  Barr,  68  Fed.  Rep.  873. 

That  representation  or  concealment  was 
material  to  the  acceptance  of  the  risk 
or  rate  of  insurance  must  be  shown, 
and  answer  must  point  out  in  what  the 
insecurity  consisted  and  how  the  risk 
was  greater.  Kentucky,  etc.,  Mut.  Ins. 
Co.  V.  Southard,  8  B.  Mon.  (Ky.)  634. 
But  that  statements  were  material  to 
the  risk  need  not  be  averred  where  the 
insurer  alleges  that  plaintiff  knowingly 
made  such  false  statements.  Jeffries 
V.  Economical  L.   Ins.    Co.,    22   Wall. 

(U.S.)  47. 

Concealment  of  Incumbrances.  — 
Where  the  complaint  states  that  failure 
to  state  incumbrances  in  the  applica- 


tion was  due  solely  to  the  fault  of  the 
agent  of  the  insurer,  an  answer  con- 
fessing such  allegations  and  not  setting 
up  matters  in  avoidance  thereof  is  bad. 
Bowlus  V,  Phenix  Ins.  Co.,  133  Ind. 
106. 

Misrepresentation  as  to  Ownership.  — 
Where  the  defense  is  that  the  property 
insured  was  community  property  and 
not  the  separate  property  of  the  wife  as 
represented,  such  fact  must  be  stated, 
and  that  plaintiff  made  false  represen- 
tations as  to  title  is  not  sufficient. 
German  Ins.  Co.  v.  Hunter,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  344. 

Where  the  answer  is  based  upon  a  writ- 
ten application,  such  application  or  a 
copy  thereof  must  be  filed  with  the 
answer.  Supreme  Lodge,  etc.  v.  Ed- 
wards, 15  Ind.  App.  524. 

In  Pennsylvania,  under  the  act  of 
May  II,  1881  (P.  L.  20),  providing  that 
an  application  for  insurance  shall  not 
be  received  in  evidence  or  considered  a 
part  of  the  contract  unless  a  copy  is 
attached  to  the  policy,  an  affidavit  of 
defense  setting  up  misrepresentation 
contained  in  the  application,  but  not 
averring  compliance  by  the  company 
with  the  provisions  of  the  act,  is  in- 
suflBcient  to  prevent  summary  judg- 
ment where  a  copy  of  the  policy  is 
attached  to  the  plaintiff's  statement 
of  claim  showing  no  copy  of  the  appli- 
cation attached.  Hebb  v.  Kittanning 
Ins.  Co.,  138  Pa.  St.  174. 
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aa.  For  Life  Policy. 

Form  No.  1 1  496.' 
(Conn.  Prac.  Act,  p.  215,  No.  397.) 

{Commencement  as  in  Form  No.  Iljf99. ) 

A  material  fact  stated  in  the  declaration  which  is  mentioned  in  the 
policy,  alleged  in  the  complaint,  and  which  was  thereby  agreed  to  be 
the  basis  of  said  insurance,  was  untrue;  that  is  to  say  that,  at  the 
time  of  the  delivery  of  said  declaration  to  the  defendants,  said  John 
Doe  was  in  a  good  state  of  health  (or  said  John  Doe  induced  the  de- 
fendants to  issue  the  policy  by  falsely  and  fraudulently  representing  to 
them  that  he  was  in  a  good  state  of  health,  where  the  representation 
was  not  incorporated  in  the  contract),  and  was  not  afflicted  with  any 
disease  or  disorder,  tending  to  shorten  life;  whereas,  he  was  not  then 
in  good  health,  but  was  afflicted  with  tubercular  consumption,  a 
disease  which  does  tend  to  shorten  life. 

{Signature  as  in  Form  No.  llJf.99.') 

Form  No.  1 1497  .' 

(Precedent  in  Jeffries  v.  Economical  L.  Ins.  Co.,  22  Wall.  (U.  S.)  48.)* 

[  William  Jeffries.,  administrator  of  the  ^ 
estate   of  John  Kennedy,  deceased, 
plaintiff, 

against 

Economical  Life  Insurance  Company, 

defendant. 

Defendant  for  answer  to  plaintiff's  petition,  admits  the  allegations 
therein  contained  but  states:]^  That  the  policy  was  issued  and 
accepted,  on  the  following  express  conditions  and  agreements  con- 
tained in  it  and  made  part  of  the  contract  of  insurance,  to  wit,  that 
the  statements  and  declarations  made  in  the  application  for  the  policy 
and  on  the  faith  of  which  it  was  issued,  were  in  all  respects  true,  and 
without  the  suppression  of  any  fact  relating  to  the  health  or  circum- 
stances of  the  assured  affecting  the  interests  of  the  defendants,  and 
upon  the  further  condition,  that  in  case  of  the  violation  of  the  afore- 
said condition,  among  others  the  policy  should  become  null  and  void. 

That  the  said  Kennedy  did  violate  the  yfr^/ condition  in  this,  that 
the  statements  and  declarations  made  by  him  in  his  application  for 
the  said  policy,  were  not  in  all  respects  true,  but  were  false  in  the 
following  respects,  to  wit: 

1st.  That  in  the  application  for  the  policy,  and  on  the  faith  of 
which  the  same  was  issued,  in  answer  to  the  question  therein  asked 
of  him  as  to  whether  he  was  married  or  single,  he  stated  that  he  was 
single,  whereas,  in  fact,  he  was  married,  having  a  wife  then  living,  as 
he  well  knew. 

2nd.  That  in  the  application  for  the  policy,  and  on  the  faith  of 

1,  See  supra,  note  2,  p.  331.  brought  to  the  supreme  court  the  judg- 

2.  A  demurrer   to  this   answer  was     ment  was  affirmed. 

overruled   and   judgment  entered   for        3.  The  matter  enclosed  by  []  will  not 
defendant.     Writ  of  error  having  been     be  found  in  the  reported  case. 
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which  it  was  issued,  in  reply  to  the  question  therein  asked  of  him, 
"  Has  any  application  been  made  to  any  other  company;  if  so,  when  ?  " 
he  answered  "No;"  whereas,  in  fact,  he  had,  prior  thereto,  to  wit, 
in  April,  iS70,  applied  for  insurance  upon  his  life,  to  the  Mutual  Life 
Insurance  Company  of  New  York,  and  had  been  insured  therein  in  the 
sum  of  $10,000,  as  at  the  time  of  making  the  said  answer,  he  well 
knew. 

\Oliver Ellsworth,  Attorney  for  Defendant.]^ 

bb.  For  Marine  Policy. 

Form  No.  11498.^ 
(Conn.  Prac.  Act.  p.  214,  No.  396.) 

{Commencement  as  in  Form  No.  lllfid.) 

The  defendant  was  induced  to  issue  the  policy  alleged  in  the  com- 
plaint, by  the  misrepresentation,  made  by  the  plaintiff  to  the  defend- 
ant, of  a  fact  then  material  for  the  defendant  to  know,  and  to  the 
risk  of  said  policy;  that  is  to  say,  by  the  misrepresentation  that  said 
vessel  was  loaded  with  hides,  whereas  a  large  portion  of  her  cargo 
consisted  of  guano  (or  that  said  vessel  had  sailed  from  Neju  York  on 
May  1st,  1879,  whereas  she' had  not  sailed  thence  on  that  day,  but  on  March 
1st,  1879),  as  the  plaintiff  well  new. 

{Signature  as  in  Form  No.  llJf99.) 

{k)  Fraudulent  Account  of  Loss.^ 

Form  No.  11499.^ 

(Conn.  Prac.  Act,  p.  213,  No.  392.) 

John  Doe  )  Superior  Court, 

against  \  New  Haven  County, 

The  Commercial  Insurance  Company.  )  January  Term,  iZ98. 

Answer. 

1.  After  the  alleged  loss,  and  before  this  action,  the  plaintiff  made 
and  delivered  to  the  defendants  a  false  and  fraudulent  account  of 
the  alleged  loss  and  damage,  as  and  for  such  account  as  is  mentioned 
in  said  policy,  in  which  said  account  he  stated  that  insured  goods  of 
the  plaintiff,  to  the  value  of  $1,000,  had  been  destroyed  by  said  fire, 
and  that  his  damage  by  said  fire  was  to  said  amount,  with  a  fraudulent 
intent  to  induce  the  defendants  to  pay  him  said  amount. 

2.  Said  insured  goods  of  the  plaintiff  had  not  been  destroyed  by 
said  fire  to  an  amount  exceeding  in  value  $150,  and  his  damage  was 
not  over  $150,  as  the  plaintiff  then  well  knew. 

Commercial  Insurance  Company, 

By  Oliver  Ellsivorth,  Attorney. 

1.  The  matter  enclosed  by  [  ]  will  statement  of  loss  must  charge  that  such 
not  be  found  in  the  reported  case.  statement  was  wilfully  false  or  untrue, 

2.  See  supra,  note  2,  p.  331.  and  state  facts  constituting  the  fraud, 

3.  False  Statements  in  Proof  of  Loss.  —  and  that  a  forfeiture  has  been  incurred 
An  answer  alleging  as  a  ground  of  de-  thereby.  Greiss  v.  State  Invest.,  etc., 
fense  that  the  plaintiff  furnished  a  false  Co.,  98  Cal.  241.     And  that  such  false 
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(/)  Loss  Submitted  to  Arbitrators  and  No  Award  Made. 

Form  No.  11500.' 
(Precedent  in  Wolff  v.  Liverpool,  etc.,  Ins.  Co,,  50  N.  J.  L.  453.)' 

\{Title  of  court  and  cause  as  in  Form  No.  1009^'^ 

And  for  a  further  plea  in  this  behalf  the  said  defendant,  by  leave 
of  the  court  here  for  this  purpose  had  and  obtained,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  says,  that  the 
said  plaintiff  ought  not  to  have  and  maintain  her  aforesaid  action 
thereof  against  it  because  it  says  that  the  several  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned  were,  and  each 
and  every  of  them  was,  made  by  the  said  defendant  in  a  certain 
policy  of  insurance,  a  copy  of  which  is  hereto  annexed,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear;  and  because 
by  said  policy  of  insurance  the  said  defendant  agreed  to  insure 
against  loss  or  damage  by  fire  (subject  to  the  conditions  and  stipu- 
lations which  constitute  the  basis  of  insurance)  the  property  of  the 
said  Julius  Wolff  thereinafter  described,  to  the  amount  thereinafter 
mentioned,  not  exceeding  upon  any  one  article  the  sum  specified  on 
such  article,  viz.,  %3000^  and  that,  among  others  of  the  said  condi- 
tions and  stipulations  therein  contained,  it  was  provided  as  follows, 
that  is  to  say:  "When  property  is  damaged  the  assured  shall  forth- 
with cause  it  to  be  put  in  order,  assorting  and  arranging  the  various 
articles  according  to  their  kinds,  separating  the  damaged  from  the 
undamaged,  and  shall  cause  an  inventory  to  be  made  and  furnished 
to  the  company  of  the  whole,  naming  the  quantity,  quality  and  cost 
of  each  article.  The  amount  of  sound  value  and  of  loss  or  damage 
shall  be  determined  by  agreement  between  the  company  and  the 
assured;  but  if  at  any  time  differences  shall  arise  as  to  the  amount  of 
any  loss  or  damage,  or  as  to  any  question,  matter  or  thing  concern- 
ing or  arising  out  of  this  insurance,  every  such  difference  shall,  at 
the  written  request  of  either  party,  be  submitted,  at  equal  expense 
of  the  parties,  to  competent  and  impartial  persons,  one  to  be  chosen 
by  each  party,  and  the  two  so  chosen  shall  select  an  umpire  to  act 
with  them  in  case  of  their  disagreement;  and  the  award,  in  writing, 
of  any  two  of  them  shall  be  binding  and  conclusive  as  to  the  amount 
of  such  loss  or  damage,  or  as  to  any  question,  matter  or  thing  so 
submitted,  but  shall  not  decide  the  liability  of  this  company,  and 
until  such  proofs,  declarations  and  certificates  are  produced,  and 
examinations  and  appraisals  permitted,  the  loss  shall  not  be  payable. 
It  is  furthermore  hereby  expressly  provided  and  mutually  agreed 
that  no  suit  or  action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery  until  after  an  award  shall  have  been  obtained,  fixing 
the  amount  of  such  claim  in  the  manner  above  provided;"  and  the 

statement  was  made  to  the  insurance  2.  A  demurrer  to  this  plea  was  over- 
company  or  its  agent  in  a  transaction  ruled  and  judgment  ordered  for  de- 
in  relation  to  the  loss  must  be  shown,  fendant. 

Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind.  3.  The  matter  to  be  supplied  in  [  ] 

315.  will    not    be    found    in    the    reported 

1.  See  supra,  note  2,  p.  321.  case. 
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defendant,  in  fact  says  that  a  difference  arose  between  said  Julius 
Wolff  and  the  said  plaintiff  and  this  defendant  as  to  the  amount  of 
the  loss  and  damage  occasioned  by  the  fire  mentioned  in  said  declara- 
tion, and  before  the  commencement  of  this  suit,  to  wit,  on  or  about 
the  twenty-third  day  of  February,  in  the  year  eighteen  hundred  and 
eighty-seven,  this  defendant,  pursuant  to  the  terms  and  conditions  of 
said  policy,  did,  in  due  time  and  form,  in  and  by  its  written  request 
to  said  Julius  Wolff  and  to  the  said  plaintiff  (reference  being  there- 
unto had  will  appear),  duly  demand  and  require  that  such  difference 
be  submitted  to  competent  and  impartial  persons  for  their  award 
and  determination;  and  did  choose  and  nominate  one  such  compe- 
tent and  impartial  person  to  act  in  the  said  matter,  and  did  and  per- 
formed all  that  was  required  and  could  be  done  by  and  in  behalf  of 
the  defendant  to  procure  and  perfect  such  submission,  award  and 
determination;  and  the  said  plaintiff  did  also  nominate  and  appoint 
one  such  person,  and  that  at  the  time  of  the  commencement  of  this 
suit  the  award  was  not  ready  to  be  delivered  and  no  award  had  been 
obtained,  but  the  said  arbitration  was  then  pending  and  undetermined, 
whereof  the  said  plaintiff  had  notice,  and  this  the  said  defendant  is 
ready  to  verify,  wherefore  it  prays  judgment  if  the  plaintiff  ought  to 
have  and  maintain  her  aforesaid  action  thereof  against  it,  etc. 
[(^Signature  of  attorney  as  in  Form  No.  7009. yy- 

(jn)  Payment  of  Loss. 

Form  No.  1 1  5  o  i .' 

(Precedent  in  Pfaflf  v.  Prudential  Ins.  Co.,  141  Pa.  St.  562.)' 
[(Commencing  as  in  Form  No.  lUfOJIf,  and  continuing  down  to  *.)]^ 
On  April  7,  a.  d.  i8^^  the  defendant  issued  to  Emma  Hering  a 
policy  of  insurance  upon  her  life.  No.  723,066  for  %117.75  old  rate, 
and  new  rate  ^121.  A  true  copy  of  the  said  policy  is  hereto  attached, 
marked  exhibit  A,  and  made  part  hereof.  It  is  provided,  by  the 
terms  of  the  said  policy  as  follows:  "  Provided,  always,  that  the  pro- 
duction by  or  on  behalf  of  this  company,  its  successors  or  assigns,  of 
a  receipt  of  the  description  hereinafter  mentioned  for  the  sum  of 
money  insured  hereby,  or  of  other  sufficient  proof  of  payment  by 
said  company  of  said  sum  of  money  to  any  or  either  of  the  persons 
hereinafter  mentioned  and  described  and  hereby  authorized  and 
empowered  to  sign  said  receipt  for  and  receive  the  said  sum  of 
money,  said  receipt,  being  signed  by  any  person  being  either  an 
executor  or  an  administrator,  husband  or  wife,  or  relative  by  blood 
or  connection  by  marriage  of  the  person  designated  in  the  first 
column  of  the  schedule  embodied  herein,  shall  be  final  and  conclu- 
sive evidence,  tp  all  intents  and  purposes,  that  such  sum  has  been 
duly  paid  unto  and  received  by  the  person  or  persons  lawfully 
entitled  to  receive  the  same,  and  that  all  claims  and  demands  what- 
soever upon  or  against  this  company  in  respect  to  this  policy  have 
been  fully  satisfied." 

1.  The  matter  to  be  supplied  within        2.  See  supra,  note  2,  p.  321. 
[  ]  will  not  be  found  in  the  reported        3.  It  was  held  that  this  aflSdavit  wai 
case.  sufficient  to  prevent  judgment. 
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In  pursuance  of  the  authority  and  discretion  given  and  reserved  as 
aforesaid  to  the  defendant  company,  to  pay  the  sum  insured  to  either 
of  the  persons  in  said  policy  mentioned  as  entitled  to  receive  the 
same,  the  defendant  company  did  on  October  IJf.,  i890,  pay  the  ,said 
sum  of  $121  to  Caroline  Ilering,  the  mother  of  Emma  Hering.  A 
copy  of  the  said  receipt  of  the  said  Caroline  Hering  is  hereto  attached 
and  marked  exhibit  B. 

On  October  Jf^  jS86,  the  defendant  company  issued  upon  the  life  of 
Emma  Hering  a  policy  of  insurance,  No.  1,1(80,870  for  the  sum  of 
$116.  A  copy  of  the  said  policy  is  hereto  attached,  marked  exhibit 
C,  and  made  part  hereof.  In  and  by  the  terms  of  said  policy  it  is 
provided  "^.  The  company  may  pay  the  sum  of  money  insured 
hereby,  to  any  relative  by  blood,  or  connection  by  marriage,  of  the 
insured,  or  to  any  other  person  appearing  to  said  company  to  be 
equitably  entitled  to  the  same,  by  reason  of  having  incurred  expense 
in  any  way  on  behalf  of  the  insured  for  his  or  her  burial,  or  for  any 
other  purpose;  and  the  production  by  this  company  of  a  receipt 
signed  by  any  or  either  of  said  persons,  or  of  other  sufficient  proof  of 
such  payment  to  any  or  either  of  them,  shall  be  conclusive  evidence 
that  such  sum  has  been  paid  to  the  person  or  persons  entitled  thereto, 
and  that  all  claims  under  this  policy  have  been  fully  satisfied." 

By  virtue  of  the  authority  and  discretion  given  and  reserved  to 
the  defendant  company,  as  aforesaid,  they  did  on  October  llf,  i890, 
pay  to  Caroline  Hering,  the  mother  of  Emma  Heri?tg,  the  sum  of  $116, 
and  hold  her  receipt  therefor.  A  copy  of  said  receipt  is  hereto 
attached,  marked  exhibit  £,  and  made  part  hereof.  The  said  Caro- 
line Hering,  the  mother  of  Emma  Hering  to  whom  the  said  payments 
were  made,  did,  during  her  lifetime,  pay  to  the  defendant  the  pre- 
miums due  upon  the  said  insurance,  and  after  the  death  of  the  said 
Emma  Hering,  did  pay  the  funeral  expenses  and  other  charges  inci- 
dent to  her  burial. 

[(^Signature  and  Jurat  as  in  Form  No.  1029.^)^ 

(«)   That  Plaintiff  Prevented  Property  from  Being  Saved. 

Form  No.  1 1  5  o  2  .* 

{Title  of  court  and  cause  as  in  Form  No.  7000.^ 

And  the  said  defendant,  by  its  attorney,  Oliver  EHsworth,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  says,  that  it  did 
not  undertake  and  promise,  in  the  manner  and  form  as  the  said 
plaintiff  has  above  thereof  complained  against  it,  and  of  this  it  puts 
itself  upon  the  country. 

And  for  a  further  plea  in  this  behalf,  defendant  says,  that  the 
plaintiff  ought  not  to  have  his  aforesaid  action  against  defendant 
because  defendant  says  that  by  said  insurance  policy  it  is  provided 

i.  The  matter  to  be  supplied  within  while      nonfeasance    by    the    insured 

[]  will  not  be  found  in  the  reported  case,  would    be    culpable    negligence,    pre- 

2.  The  second   plea  set  out  in   this  venting  others  from  putting  out  a  fire 

form  is  substantially  the  third  plea  in  is  actual  malfeasance  and  will  prevent 

Phoenix  Ins.  Co.  v.  Mills,  77  111.  App.  a  recovery  by  the  wrong-doer. 
546.     In    that   case   it   was    held   that        See  also  supra,  note  2,  p.  321. 
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among  other  things  that  "  this  company  shall  not  be  liable  for  loss 
caused  by  the  neglect  of  the  insured  to  use  all  reasonable  means  to 
save  and  preserve  the  property  insured  at  and  after  the  fire,  or  where 
the  property  is  endangered  by  fire  in  neighboring  premises."  And 
the  defendant  avers  that  the  fire  which  destroyed  the  property  for 
which  this  suit  is  brought,  originated  in  the  room  or  house  in  which 
plaintiff's  goods  were  located  and  was  discovered  about  eleven  o'clock 
at  night  \  that  the  storehouse  in  which  the  fire  was  discovered  was 
locked,  so  parties  could  not  enter;  that  plaintiff  was  immediately 
notified  of  the  fire  and  came  upon  the  premises,  and  absolutely 
refused  and  forbade  any  person  to  enter  the  building.  And  defend- 
ant avers  that  at  the  time  plaintiff  came  to  the  building  a  number  of 
men  had  gathered  at  the  place,  some  with  buckets  of  water,  but 
defendant  avers  that  plaintiff  at  that  time  refused  to  unlock  the 
door  of  the  building  and  forbade  any  person  to  enter  said  building, 
stating  that  his  goods  were  insured  and  he  wanted  pay  for  them,  all 
of  which  defendant  is  neady  to  verify,  wherefore  defendant  prays 
judgment  if  the  plaintiff  ought  to  have  his  aforesaid  action  against 
it,  etc. 

Oliver  Ellsworth^  Attorney  for  Defendant. 

(<?)   That  Plaintiff  Refused  to  Grant  Subrogation. 

Form  No.  11503." 

(Precedent  in  Niagara  F.  Ins.  Co.  v.  Fidelity,  etc.,  Co.,  123  Pa.  St.  518.)' 

^Commencing  as  in  Form  No.  llJidJ^..,  and  continuing  down  to  *  .)]' 
That  the  fire  which  occasioned  the  loss  sued  for  was  the  result  of 
an  explosion  of  natural  gas  in  the  building  known  as  the  Patterson 
Block,  being  that  covered  by  the  policy  in  this  case,  and  said  explo- 
sion was  caused  by  the  criminal  negligence  of  the  Peoples  Natural  Gas 
Company  in  attempting  to  make  connection  with  its  mains  in  Patter- 
son alley,  adjacent  to  said  building,  without  using  ordinary  and 
reasonable  precautions  and  shutting  off  the  gas,  which  escaped  in 
large  quantities  into  the  building  covered  by  the  policy  sued  on  in 
this  case,  and  there  became  ignited. 

Said  company  did  not  either  dispute  the  liability  originally,  nor  the 
amount  of  the  adjusted  loss,  but  being  advised  and  believing  that  its 
liability  was  simply  to  indemnify  plaintiff  against  the  damage  done, 
in  the  nature  of  a  surety,  it  had  the  right  to  be  subrogated  to  plain- 
tiff's rights  as  against  the  Peoples  Natural  Gas  Company,  and  all  other 
wrong-doers  that  caused  the  loss  in  this  case,  and  therefore  de- 
manded of  the  plaintiff  such  subrogation  and  the  right  to  use  its 
name  in  an  action  against  the  same,  and  offered  prior  to  suit  brought 
and  the  settlement  hereafter  complained  of,  to  pay  plaintiff  the  full 
amount  of  said  loss  on  being  so  subrogated  as  against  said  wrong- 
doers in  order  that  it  might  pursue  its  lawful  remedy  against  the 

1.  See  supra,  note  2,  p.  321.  proved,  constituted  a  good  defense  to 

2.  It    was    held    that    this   affidavit     the  action. 

averred     facts,    which,  if    sufficiently        S.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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same,  but  plaintiff  declined  to  permit  or  grant  such  subrogation  until 
after  it  had  made  the  settlement  hereinafter  mentioned. 

Affiants  charge  and  expect  to  prove  on  the  trial  of  this  case  that 
plaintiff  not  only  refused  to  allow  defendant  to  use  its  name  as  against 
said  wrong-doers,  and  refused  to  grant  said  subrogation,  but  prior 
to  the  bringing  of  this  suit  actually  settled,  compromised  and  adjusted 
in  full,  all  and  any  claim  it  may  have  had  against  sa\d  Peoples  Naturat 
Gas  Company,  the  party  whose  wrongful  and  negligent  acts  caused 
the  fire  entailing  the  loss  sued  for  in  this  case,  all  without  the  con- 
sent of  the  defendant  and  in  spite  of  its  previous  demand  for  subro- 
gation, a  copy  of  which  settlement  is  hereto  attached,  as  exhibit  A, 
and  made  part  of  this  affidavit.  [(^Signature  and  Jurat  as  in  Form  No. 
1029.)]^ 

(/)   T/iai  Policy  lias  Determined^ 

Form  No.  i  i  5  o  4  .* 

(Precedent  in  Holman  v.  Continental  L.  Ins.  Co.,  54  Conn.  199.)* 

[{Commencement  as  in  Form  No.  11499.) 

1.  (^TAis paragraph  admitted  the  issuing  of  the  policy,  its  terms  and 
demand  and  refusal  to  pay  as  alleged  in  the  complaint. y^^ 

2.  On  the  first  day  of  April,  i87^  the  plaintiff  had  paid  to  the 
defendant  in  cash  a  portion  of  two  annual  premiums,  and  had  given 
to  the  defendant  premium  notes  for  the  remaining  portion  of  said 
premiums,  which  notes  were  then  and  are  now  outstanding  and  unpaid. 

3.  Thereafter  the  plaintiff  made  default  in  the  payment  of  pre- 
miums, and  transmitted  said  policy  to  the  defendant,  and  with  his 
wife,  Rebecca  J.  Holmes,  applied  to  the  defendant  to  adjust  the  in- 
surance under  said   policy,  according  to  the  stipulations  thereof,  by 

1,  The  matter  to  be  supplied  within  provided  in  said  contract,  and  which 
[  ]  will  not  be  found  in  the  reported  said  assessment  or  mortuary  call  was 
case.  by  the  terms  of  said  contract  payable 

2.  Precedent.  —  In  Seebass  i/.  Mutual  to  said  defendant  within  thirty  days 
Reserve  Fund  L.  Assoc,  82  Fed.  Rep.  from  the  date  of  said  notice,  yet  the 
792,  the  third  plea  of  defendant  was  as  said  Oscar  Seehass  did  not  within  the 
follows:  "  And  for  a  further  plea  to  the  said  period  of  thirty  days  pay  to  the  said 
said  declaration  the  defendant,  by  like  defendant  the  amount  of  said  assess- 
leave  of  the  court  first  had  and  ob-  ment  or  mortuary  call,  or  any  part 
tained,"  etc  ,  "says  that  the  plaintiffs  thereof,  although  the  said  defendant 
ought  not  to  have  or  maintain  their  was  ready  and  willing  to  receive  the 
aforesaid  action  thereof  against  it,  be-  same  during  all  the  time  the  same  was 
cause  it  says  that  after  the  making  of  payable,  whereby  and  by  reason 
the  said  contract,  and  during  the  con-  whereof  the  said  contract  became  null 
tinuance  thereof,  and  during  the  life-  and  void;  and  this  the  defendant  is 
timeof  said  OjfarS^^<Jajj  in  said  declara-  ready  to  verify,"  etc.  A  demurrer  to 
tion  named,  to  wit,  on  the  ist  day  of  this  plea  was  overruled,  the  court  hold- 
August,  iS^j-,  at  the  city,  county,  and  ing  that  the  plea  alleged  in  the  language 
state  of  New  York,  a  certain  assessment  of  the  contract  noncompliance  by  the 
or  mortuary  call,  No.  <?/,  and  for  the  assured  with  one  of  its  conditions,  and 
sum  of  forty-five  dollars  and  thirty  that  no  more  than  this  was  required  by 
cents,  was  made  by  the  said  defendant  the  correct  rules  of  pleading. 

upon  the  said  Oscar  Seebass,  due  notice         S.  See  supra,  note  2,  p.  321. 
whereof,  dated  on  said  last-mentioned        4.  Demurrer  to  this  answer,  on  the 
date,  was  given  by  the  said  defendant     ground   that   the   facts   therein   stated 
to  the  said  Oscar  Seebass  in  the  manner     were  insufficient  in  law,  was  overruled.. 
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reducing  the  amount  thereof  to  ^00\  and  in  said  application  agreed 
to  pay  the  defendant,  annually,  in  advance,  the  interest  on  all  out- 
standing notes  given  in  part  payment  of  annual  premiums. 

4.  Thereupon  the  defendant  made  the  following  endorsement  upon 
said  policy  of  insurance :  "  This  policy  having  lapsed  after  two  annual 
payments,  is  hereby  recognized  as  binding  upon  the  company  for  two 
tenths  thereof,  or  %200^  subject  to  the  terms  and  conditions  expressed 
in  this  policy  and  in  the  quitclaim  to  this  company,  bearing  even 
date  with  this  entry;"  and  returned  said  policy  to  the  plaintiff,  who 
accepted  the  same. 

5.  Thereafter  the  plaintiff  paid  the  interest  on  said  outstanding 
premium  notes,  annually,  in  advance,  until  the  year  i876,  when  he 
ceased  to  pay  the  same,  and  has  not  since  paid  the  same. 

6.  Said  policy  provided  that  if  the  assured  should  not  pay  the 
interest  annually,  in  advance,  on  any  outstanding  premium  notes 
given  for  any  portion  of  the  annual  premiums  on  said  policy,  then 
said  policy  should  cease  and  determine,  and  said  company  should  not 
be  liable  for  the  payment  of  the  sum  insured  or  any  part  thereof. 

7.  By  reason  of  the  failure  and  neglect  of  the  plaintiff  to  pay  the 
interest  annually,  in  advance,  on  said  outstanding  premium  notes  in 
the  year  i876,  and  thereafter,  said  policy  of  insurance  has  ceased  and 
determined,  and  the  defendant  is  not  liable  for  the  payment  of  the 
sum  insured,  or  any  part  thereof. 

\(^Signature  as  in  Form  No.  11^99.yy- 

(^)   That  Policy  was  Never  Approx^ed  by  Company.^ 

Form  No.  11505.* 
(Precedent  in  Young  v.  Newark  F.  Ins.  Co.,  59  Conn.  43.)* 

H  Title  of  court  and  cause  as  in  Form  No.  11499.)]^ 

The  defendant  admits  all  the  allegations  contained  in  the  plaintiffs' 
complaint. 

On  the  ninth  day  of  March,  iS88,the  plaintiffs  applied  to  an  agent 
of  the  defendant,  at  Hartford,  Connecticut,  for  insurance  on  the  prop- 
erty described  in  said  policy,  and  said  agent  thereupon  executed  and 
delivered  the  said  policy  to  the  plaintiffs,  upon  the  condition  that  said 
policy  should  not  become  effective  and  in  force  until  it  was  approved 
by  the  proper  officers  of  said  company  at  the  home  office  thereof,  at 
Newark,  New  Jersey,  and  said  policy  was  received  on  said  condition; 
afterwards,  on  the  ISth  day  of  March,  1S88,  the  said  officers,  at  the 
home  office,  refused  to  approve  said  issue  of  said  policy,  and  the  said 
agent  of  the  defendant  so  notified  the  plaintiffs,  and  notified  them 
that  said  policy  was  null  and  void,  and  demanded  the  return  of  the 
same,  which  was  refused. 

[{Signature  as  in  Form  No.  11499.)Y 

1.  The  matter  to  be  supplied  within  sured  had  notice  of  the  necessity  of 
[  ]  will  not  be  found  in  the  reported  case,  approval  by  the  home  office,  is  insuffi- 

2.  Plea  setting  ap  that  the  contract  was  cient.     American  Employers   Liability 
not  approved    by   the  home  office,   but  Ins.  Co.  v.  Barr,  68  Fed.  Rep.  873. 
showing  an  apparent  authority  in  the  8.  See  supra,  note  2,  p.  321. 

agent  to  make  a  binding  contract,  and  4.  The  form  given  in  the  text  was  the 
containing   no  averment  that    the   in-     first  defense   to  the  complaint   in   the 

339  Volume  10. 


1 1 506.  INSURANCE.  11507. 

(r)   Transfer  of  Interest  of  the  Insured}- 

Form  No.  11506.' 

(Conn.  Prac.  Act,  p.  213,  No.  393.) 

{Commencement  as  in  Form  No.  11499.^ 

After  the  making  of  said  policy,  and  before  the  loss  alleged,  on  or 
about  May  1st,  i878,  the  entire  interest  of  the  plaintiff  in  said 
{enumerating  things  insured)  was  transferred  to  one  John  Stiles  by  an 
absolute  sale  and  delivery  of  said  property  (^naming  or  describing  it) 
to  him  by  the  plaintiff,  and  remained  in  soxdi  John  Stiles,  at  the  time 
of  said  loss. 

{^Signature  as  in  Form  No.  111/99.) 

{s)    Want  of  Insurable  Interest  by  Plaintiff.'^ 

Form  No.  11507.* 

(  Title  of  court  and  cause  as  in  Form  No.  7009.) 

And  the  said  The  Commercial  Fire  Insurance  Company,  by  Oliver 
Ellsworth,  their  attorney,  come  and  defend  the  wrong  and  injury 
when,  etc.,  and  say  that  they  did  not  undertake,  or  promise  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  them,  and  of  this  they  put  themselves  upon  the  country,  etc. 

And  for  a  further  plea  in  this  behalf  the  said  defendants,  by  leave 
of  the  court  here  for  this  purpose  first  had  and  obtained  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  say  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  them,  because  they  say  that  in  and  by  the  said  policy 
of  insurance  set  out  in  the  declaration  in  this  cause  and  on  which  the 
same  is  founded,  it  is  expressly  conditioned  and  agreed  that  if  the 
interest  of  the  assured  in  the  property  in  said  policy  mentioned, 
whether  as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee 
or  otherwise  be  not  truly  stated  in  the  policy,  then  and  in  every  such 
case  the  said  policy  should  be  void,  and  these  defendants  aver  that 
the  said  plaintiff  is  the  person  named  as  the  assured  in  said  policy, 
and  that  in  said  policy  the  interest  of  said  plaintiff  in  the  property 
therein  mentioned  was  not  truly  stated  in  that  the  said  plaintiff  had 
no  title,  interest  or  estate  in  the  said  property  therein  mentioned, 
either  at  the  time  of  the  making  and  execution  of  said  policy  or  the 
renewal  thereof,  by  reason  whereof  the  said  policy  of  insurance 
became  and  was  and  is  void  and  of  no  force,  to  wit,  on  the  day  and 
year  aforesaid,  at  Elizabeth  aforesaid,  and  this  they,  the  said  defend- 
ants, are  ready  to  verify.     Wherefore  they  pray  judgment  if  the  said 

action.  Issue  having  been  joined,  judg-  transferred  after  the    execution    of  the 

ment   was  rendered  for  the  plaintiff,  policy  must  aver  that  defendants  did 

Upon    appeal,  the   judgment  was    re-  not   consent    to   the    transfer.     Peoria 

versed  and   a  new  trial  granted.     The  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553. 
court  held  that  the  defense  set  up  could        2.  See  supra,  note  2,  p.  321. 
not  have  been  proved  under  a  general        3.  Want  of  insurable  interest  must  be 

or   special    denial    and   was   properly  set  up  specially  in  the  answer.     Forbes 

pleaded.  v.  American  Mut.  L.  Ins.  Co.,  15  Gray 

1.  Plea  that  interest  in  property  was  (Mass.)  249. 
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plaintiff  ought  to  have  or  maintain  his  aforesaid  action  against 
them,  etc. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statutes  in  such  cases  made  and  provided,  say 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say  that  in  and  by  the  said 
policy  of  insurance  in  the  declaration  set  forth  it  is  expressly  con- 
ditioned, provided  and  agreed  that  if  the  interest  of  the  assured  in 
the  property  in  said  policy  mentioned,  whether  as  owner,  trustee, 
consignee,  factor,  agent,  mortgagee,  lessee  or  otherwise  be  not  truly 
stated  in  the  policy,  then,  and  in  every  such  case,  the  said  policy 
should  be  void.  And  these  defendants  aver  that  the  said  plaintiff  is 
the  person  named  as  assured  in  said  policy,  and  that  in  said  policy  the 
interest  of  said  plaintiff  in  the  property  therein  mentioned  was  not 
truly  stated,  in  that  any  title  that  the  plaintiff  had  to  said  property 
at  the  time  of  the  making  and  executing  of  said  policy  and  of  the 
renewal  thereof  was  held  by  him  for  the  benefit  of  The  National  State 
Bank  of  Elizabeth,  the  actual  owners  of  said  property,  and  which  fact 
was  not  stated  in  said  policy;  by  reason  whereof  the  said  policy  of  in- 
surance became  and  was  and  is  void  and  of  no  force,  to  wit,  on  the  day 
and  year  aforesaid,  at  Elizabeth,  and  this  they,  the  said  defendants, 
are  ready  to  verify.  Wherefore  they  pray  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  against  them,  etc. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  cases  made  and  provided,  say  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  them,  because  they  say,  that  the  property  mentioned 
in  said  policy  of  insurance  in  the  declaration  set  forth  is  untruly 
stated  in  said  policy  to  be  that  of  the  said  plaintiff,  whereas  these 
defendants  aver  that  said  property  was  not  owned  by  said  plaintiff 
and  that  he  had  no  title,  interest  or  estate  therein  either  at  the  time  of 
the  making  and  executing  of  said  policy  of  insurance  or  at  any  time 
afterward;  by  reason  whereof  said  policy  was  and  is  void,  to  wit,  on 
the  day  and  year  aforesaid,  at  Elizabeth  aforesaid,  and  this  they  the 
said  defendants  are  ready  to  verify.  Wherefore  they  pray  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
against  them,  etc. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  say 
that  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  them,  because  they  say  that  in  and  by  the  said  policy 
of  insurance  in  the  declaration  set  forth  and  upon  which  it  is  founded 
it  was  expressly  agreed  that  the  same  was  and  is  an  express  condition 
thereof  that  if  the  interest  of  the  assured  in  the  property  thereby 
insured  be  any  other  than  the  entire,  unconditional  and  sole  owner- 
ship of  the  property  for  the  use  and  benefit  of  the  assured  it  must  be 
so  represented  to  the  company,  the  said  defendants,  and  so  expressed 
in  the  written  part  of  the  said  policy,  otherwise  the  policy  should  be 
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void,  and  the  defendants  aver  that  the  said  plaintiff  is  the  person 
assured  by  said  policy  and  that  his  interest  in  the  property  therein 
mentioned  was  not  at  the  time  of  issuing  said  policy  or  at  any  time 
since  the  entire  unconditional  and  sole  ownership  thereof,  for  the  use 
and  benefit  of  said  plaintiff,  but  that  at  the  said  times  said  plaintiff 
had  no  title,  interest  or  estate  in  or  to  said  property,  and  that  that 
fact  was  not  represented  to  said  defendants  as  required  by  said  policy, 
of  all  which  the  plaintiff  afterward,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Elizabeth  aforesaid,  had  notice;  by  reason  whereof  said 
policy  was  and  is  void,  to  wit,  at  Elizabeth  aforesaid,  and  this  they  the 
said  defendants  are  ready  to  verify.  Wherefore  they  pray  judgment 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  them. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  say 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  against  them,  because  they  say  that  the  interest  of  said 
plaintiff  in  the  property  insured  by  the  policy  of  insurance  in  the 
declaration  set  forth  was  not  the  entire,  unconditional  and  sole  owner- 
ship thereof,  but  that  said  plaintiff  had  no  ownership  therein  at  the 
time  said  policy  was  issued  or  at  any  time  afterward,  and  that  this 
fact  was  not  made  known  to  the  said  defendants  by  said  plaintiff  or 
any  one  for  him,  to  wit,  at  Elizabeth  aforesaid;  by  reason  whereof  said 
policy  was  and  is  void,  and  this  they  the  said  defendants  are  ready  to 
verify.  Wherefore  they  pray  judgment  if  the  said  plaintiff  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  them. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  say 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say  that  in  and  by  the  said 
policy  of  insurance  in  the  declaration  mentioned  and  upon  which  it  is 
founded  it  was  expressly  agreed  and  the  same  was  and  is  an  express 
condition  thereof,  that  if  the  interest  of  the  assured  in  the  property 
thereby  insured  be  any  other  than  the  entire,  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  assured  it 
must  be  so  represented  to  the  said  defendants  and  so  expressed  in 
the  written  part  of  said  policy,  otherwise  the  policy  should  be  void. 
And  the  defendants  aver  that  the  plaintiff  is  the  person  assured  by 
said  policy  and  that  at  the  time  of  the  making  and  executing  of  said 
policy  and  of  the  renewal  thereof  the  interest  of  said  plaintiff  in  the 
property  mentioned  in  said  policy  was  not  the  entire,  unconditional 
and  sole  ownership  thereof,  and  that  at  the  last  named  times  he  had 
no  interest,  title  or  estate  in  said  property,  and  that  this  fact  was  not 
expressed  in  the  said  policy,  of  all  which  the  plaintiff  afterward,  to 
wit,  on  the  day  and  year  aforesaid,  at  Elizabeth  aforesaid,  had  notice; 
by  reason  whereof  the  said  policy  was  and  is  void,  to  wit,  at  Elizabeth 
aforesaid,  and  this  they  the  said  defendants  are  ready  to  verify. 
Wherefore  they  pray  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  them. 
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And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  say- 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say  that  the  said  plaintiff 
had  no  interest,  title  or  estate  in  the  property  mentioned  in  the  policy 
of  insurance  in  the  said  declaration  set  forth  at  the  time  the  same 
was  destroyed  by  fire  as  in  said  declaration  mentioned;  by  reason 
whereof  the  said  policy  of  insurance  was  and  is  void,  to  wit,  at  Eliza- 
beth aforesaid,  and  this  they  the  said  defendants  are  ready  to  verify. 
Wherefore  they  pray  judgment  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  them. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  leave 
of  the  court  here  for  this  purpose  first  had  and  obtained  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  say  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  them,  because  they  say  that  it  was  expressly  agreed 
by  the  policy  of  insurance  in  the  declaration  mentioned,  and  it  was  an 
express  condition  thereof,  that  if  the  building  thereby  insured  should 
become  vacant  or  unoccupied  without  notice  to  and  consent  of  the  said 
defendant  in  writing  said  policy  should  be  void,  and  the  defendants 
aver  that  after  the  making  of  said  policy  of  insurance,  to  wit,  on  the 
third  day  of  February.,  i896,  at  Elizabeth  aforesaid,  the  said  premises  in 
said  policy  mentioned  became  vacant  and  unoccupied,  and  so  continued 
from  that  time  forth  up  to  and  including  the  day  on  which  the  same 
was  burned  as  set  forth  in  the  declaration,  without  the  consent  of  the 
said  defendants,  of  all  which  the  said  plaintiff  afterward,  to  wit,  on  the 
day  and  year  aforesaid,  at  Elizabeth  aforesaid,  had  notice.  By  reason 
whereof  said  policy  became  void  and  of  no  effect,  and  this  they  the  said 
defendants  are  ready  to  verify.  Wherefore  they  pray  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  against  them. 

And  for  a  further  plea  in  this  behalf  the  said  defendants  by  like 
leave  of  the  court  here  for  this  purpose  first  had  and  obtained  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  say 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say  that  after  the  making 
of  said  policy  of  insurance  and  during  its  continuance,  to  wit,  on  the 
third  didLy  of  February,  i896,  said  premises  insured  by  the  policy  of 
insurance  in  the  declaration  set  forth  became  vacant  and  unoccupied, 
and  so  continued  for  a  long  space  of  time,  to  wit,  for  the  space  of 
two  years  then  next  ensuing,  and  were  so  vacant  and  unoccupied  at 
the  time  of  the  fire  in  said  declaration  mentioned,  of  all  which  the  said 
plaintiff  afterward,  to  wit,  on  the  day  and  year  aforesaid,  at  Elizabeth 
aforesaid,  had  notice,  and  the  said  defendants  aver  that  notwithstand- 
ing such  vacancy  no  notice  thereof  was  given  to  these  defendants, 
either  by  said  plaintiff  or  any  one  for  him;  by  reason  whereof  said 
policy  became  and  was  and  is  void,  to  wit,  at  Elizabeth  aforesaid,  and 
this  the  said  defendants  are  ready  to  verify.  Wherefore  they  pray 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  against  them. 

(^Signature  of  attorney  as  in  Form  No.  7009.) 
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(3)  Replication  or  Reply.^ 

{a)  Denying  Misrepresentation  in  Application. 

Form  No.  1 1 5  o  8  .* 
(Precedent  in  Kansas  Farmers'  Ins.  Co.  v.  Saindon,  52  Kan.  488.)* 

\(  Title  of  court  and  cause  )  p     ,     -,4 
as  in  Form  No.  5917.)    [  ^^P^^'J 

Comes  now  the  plaintiff,  and  for  reply  to  the  several  paragraphs  of 
defendant's  answer  herein,  denies  each  and  every  allegation  therein 
contained. 

And,  for  a  further  and  more  complete  reply  herein  to  defendant's 
answer,  says  that  he  never  executed  or  delivered  the  pretended  appli- 
cation for  insurance  set  forth  in  defendant's  answer  and  marked 
"  Exhibit  y4;"  that  he  never  either  directly  or  indirectly  made  any 
representations  to  defendant  that  his  real  estate  mentioned  was  or 
was  not  mortgaged  or  incumbered,  neither  did  he  ever  authorize  the 
same  to  be  made  to  defendant,  or  to  anyone  acting  for  and  in  behalf 
of  said  defendant;  that  £.  D.  Pelletier.,  the  solicitor  for  said  insur- 
ance company,  defendant,  desiring  to  insure  the  house  and  furniture 
of  the  plaintiff,  represented  to  the  plaintiff  that  he  was  the  agent  of 
the  insurance  company,  defendant,  and  that  all  the  company  desired 
was  the  size  of  the   house   and  when  built;  that  E.  D.  Pelletier,  for 

1.  Requisites  of  Eeplication  or  Eeply —  ot  loss  nave  been  furnished  according^ 

Generally.  —  For  the  formal  parts  of  a  to  the  provisions  of  the  policy  requir- 

replication    or    reply    in    a    particular  ing  such  proofs,  as  a  condition  prece- 

jurisdiction    see    the    titles     Replica-  dent   to   the    right  to  sue    thereon,    a 

TiONS,   Replies.  replication    alleging   "that    proofs    of 

Denying  Self-destraction  to  have  been  loss  were  furnished  on  blank  forms 
Intentional,  —  Where  the  plea  sets  up  a  furnished  to  plaintiffs  by  defendant  for 
condition  in  the  policy  exempting  de-  that  purpose,"  without  alleging  that 
fendant  from  liability  if  insured  should  the  proofs  so  furnished  were  in  accord- 
die  by  self-destruction  and  avers  that  ance  with  the  requirements  of  the 
the  insured  violated  said  condition,  a  policy,  is  bad.  Hanover  F.  Ins.  Co.  v. 
replication  "that  at  the  time  when  the  Lewis,  28  Fla.  209. 
alleged  act  of  self-destruction  was  com-  2.  See  supra,  note  i,  this  page, 
mitted  the  said  Robert  Suppiger  was  of  3.  It  was  held  in  this  case  that  where 
unsound  mind,  wholly  and  entirely  un-  the  agent  of  the  compan)'  makes  and 
conscious  of  the  physical  and  moral  fills  in  the  false  answers  without  the 
consequence  of  the  act,  and  was  the  knowledge  or  consent  of  the  plaintiff 
subject  of  an  insane  impulse  which  he  the  company  cannot  avoid  the  payment 
had  no  power  to  resist,"  is  bad,  in  not  of  the  loss  on  account  thereof.  And 
denying  that  the  act  was  intentional,  see  also,  to  the  same  effect,  German 
Suppiger  z/.  CovenantMut.  Ben.  Assoc,  Ins.  Co.  v.  Gray,  43  Kan.  497;  Sullivan 
20  111,  App.  595.  V.   Phenix   Ins.   Co.,   34  Kan.  170.     It 

Batification   by   company  of  nnauthor-  was  further  held  that  the  reply  set  forth 

ized  acts  of  agent,  when   that  is  relied  specifically  all  of  the  facts  claimed  by 

upon  for  recovery,  need  not  be  alleged  the  plaintiff  concerning  the  application 

in   a  reply.     Hanover  F.    Ins.    Co.   v.  and  the  answers  to  the  questions  therein 

Schrader,  (Tex.  Civ.  App.   1895)  32  S.  stated. 

W,  Rep.  344.  4,  The   matter   supplied   and    to    be 

Belatingto  Proofs  of  Loss,  —  Where  the  supplied  in  [  ]  will  not  be  found  in  the 

plea  alleges  that  no  preliminary  proofs  reported  case. 
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said  defendant,  took  a  blank  piece  of  paper  and  took  down  the  size 
of  the  house  and  when  built,  turned  to  the  plaintiff  and  said  "That 
is  all.  When  you  come  in  again  your  policy  will  be  ready;  "  that 
the  plaintiff  soon  thereafter  called,  paid  the  full  premium  thereon,  to 
wit,  %3'7.50,  and,  being  unable  to  read  or  write,  took  the  policy  home; 
that  he  never  signed  any  application  of  any  kind  or  description  to 
said  defendant,  neither  did  he  ever  authorize  anyone  in  his  behalf  to 
sign  such  application;  that  his  application  for  the  insurance  was 
oral,  and  was  not  reduced  to  writing  by  the  defendant;  that  in  obtain- 
ing the  insurance  policy,  he  did  not  conceal  or  attempt  to  conceal 
any  debt  or  lien  against  him;  that  E.  D.  Pelletier,  who  was  acting  for 
and  on  behalf  of  the  insurance  company,  defendant,  and  from  whose 
hand  he  received  the  policy,  had  personal  knowledge  of  the  financial 
condition  of  the  plaintiff  at  the  time  of  the  issuing  and  delivering  of 
the  insurance  policy,  and  for  a  long  time  prior  thereto. 
[(^Signature  and  verification  as  in  Form  No.  59i7.)]^ 

Form  No.  i  i  5  o  9 .' 

( Title  of  court  and  cause  )    .         ^  ^  t>     1 
^  as  in  Form  No.  5915. >,    [  Amended  Reply. 

The  plaintiff  for  an  amended  reply  to  the  second  paragraph  of 
defendant's  answer  alleges,  that  the  contract  sued  on  was  made  and 
executed  between  defendant  and  plaintiff's  son,  William  E.  Gray,  at 
the  city  of  Covington,m  the  state  oi Kentucky,  that  one  George  Jobe 
was  the  defendant's  agent  and  acted  on  its  behalf  in  making  such 
contract,  and  prepared  the  application  of  said  William  E.  Gray  for 
said  certificate  of  membership;  that  said  William  E.  Gray  fully 
explained  to  said  agent  before  the  contract  was  made  and  before  his 
application  for  said  certificate  of  membership  was  prepared,  that  at 
the  time  the  application  was  made  and  said  certificate  issued,  he  was 
under  the  age  of  eighteen  years,  and  correctly  informed  said  agent 
what  his  true  age  was,  which  plaintiff  says  was,  to  wit,  seventeen  years 
and  ten  months;  that  said  agent  then  informed  the  said  William E. 
Gray  that  the  fact  that  he  was  under  the  age  of  eighteen  years  by  so 
short  a  time  as  two  months  would  make  no  difference,  and  that  under 
the  circumstances,  when  so  explained  to  said  agent,  it  would  be 
proper  for  him  to  sign  the  application,  which  the  said  agent  prepared, 
showing  his  age  to  be  eighteen  years;  that  thereupon  the  said  William 
E.  Gray  signed  said  application  accordingly,  and  paid  said  agent  for 
the  defendant  the  sum  of  eleven  dollars  and  t^venty  cents,  as  admission 
fee,  and  for  two  advance  assessments  which  the  defendant  still  retains; 
that  defendant  was  not  at  all  deceived  thereby,  but  through  its  agent 
had  full  knowledge  of  the  true  state  of  facts  in  regard  to  the  age  of 
the  said  William  E.  Gray  before  the  issuing  of  the  said  certificate  of 
membership  sued  on  herein. 

Wherefore  plaintiff  asks  judgment  as  sued  for  in  her  complaint 

{Signature  and  verification  as  in  Form  No.  5915.) 

1.  The    matter  to  be  supplied  in  [  ]     Grayt/.  National  Ben.  Assoc,  iir  Ind. 
•will  not  be  found  in  the  reported  case.     531.     It  was  held  that  the  facts  stated 
8.  This  is  substantially  the  reply  in     were  sufficient  and  were  well  pleaded. 
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(J?)   That  Defendant  Waived  Conditions.'^ 

Form  No.  1 1  5  i  o. 

(Precedent  in  Virginia  F.  &  M.  Ins.  Co.  v.  Aiken,  82  Va.  425.)' 

[In  the  circuit  court  of  Frederick  county,  November  term,  iZ89, 
Jesse  B.  Aiken 
against 
Virginia  Fire  and  Marine  Insurance  Company.'^ 

And  the  plaintiff  says  that  by  reason  of  anything  in  the  plea  No.  ^ 
alleged,  he  ought  not  to  be  barred  from  having  and  maintaining  his 
aforesaid  action  against  the  said  defendant,  because  he  says  that 
after  the  said  policy  of  insurance  was  issued,  and  before  the  period 
of  six  months  from  the  date  of  loss  and  damage  by  fire  had  expired, 
viz:  On  the  11th  day  of  February,  i8(?5,  the  said  defendant,  by  its 
own  indorsement  in  writing  upon  said  policy,  waived  the  clause  or 
provision  of  said  policy  in  said  plea  referred  to  and  set  forth,  and 
suspended  the  operation  thereof  as  follows,  viz:  {setting  out  verbatim 
copy  of  indorsement').^ 

And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment  [and 
his  damages,  by  him  sustained  by  occasion  of  the  non-performance 
of  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  be  adjudged  to  him,  etc. 

Jeremiah  Mason.,  p.  q.]^ 

Form  No.  1 1  5  i  i  .* 
(Precedent  in  Hartford  L.  Annuity  Ins.  Co.  v.  Unsell,  144  U.  S.  440.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5939. ) 

Plaintiff  for  reply  to  answer  of  defendant  says:]^ 

She  admits  that  her  husband,  Elias  J.  Unsell.,  died  January  31,  1886, 
and  not  December  31,  i885,  as  through  clerical  error  was  averred  in 
the  petition.  Further  replying,  she  denies  that  the  said  Elias  J. 
Unsell  failed  to  pay  the  monthly  dues  for  the  month  oi  January, 
1S86,  as  averred  in  the  answer,  but  avers  the  same  were  paid.  And 
for  further  reply  this  plaintiff  says  that  for  several  months  before  his 

1.  Waiver  of  the  conditions  of  a  policy  4.  Indorsement  in  writing,  upon  the 
must  be  set  up  in  the  replication  to  a  policy  referred  to  in  the  text,  was  as 
plea  averring  breach  of  the  conditions,     follows: 

but  the  plea  need  not  negative  waiver.  "  Winchester,  Va. ,  Feb.  ii,  i8^. 

Brown   v.  Commercial   F.   Ins.  Co.,  86        The  provision  in  this  policy  limiting 

Ala.  189;    Mueller   v.  Putnam    F.  Ins.  the    time   within    which   suit   may   be 

Co.,  45  Mo.  84.  brought  against  this  company  under  it 

2.  It  was  held  in  this  case  that  the  is  hereby  waived  for  thirty  days  from 
condition    in     the    policy    limiting    the  this  date. 

time  for  bringing  suit  was   suspended  Virginia  Fire  df  Marine  Insurance 

by  the  indorsement  on  the  policy  and  Compatty, 

that  suit  was  brought  within  the  stipu-  By  W.  L.  Cowardin,  Pres't." 

lated  time.  8.  See  supra,  note  i,  this  page. 

3.  The  matter  enclosed  by  and  to  be  6.  In  this  case  issue  was  joined  upon 
supplied  in  [  ]  will  not  be  found  in  the  the  pleadings.  Judgment  rendered  for 
reported  case.  plaintiff  was  affirmed. 
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death  the  said  Elias  J.  Unsell  was  in  such  agony  and  pain  of  body  as 
to  seriously  affect  his  mind  and  render  him  unfit  for  attention  to  any 
business;  that  in  consequence  thereof,  said  Unsell  \o?,t  his  memory 
and  the  knowledge  of  all  his  business  affairs,  but  was  fully  conscious 
that  he  was  about  to  die.  That  in  December,  i885,  and  while  he  was 
so  under  disability  and  possessed  of  a  consciousness  of  his  approach- 
ing death,  he  informed  plaintiff  and  his  friends  that  he  had  paid  up 
all  that  was  due  by  him  to  the  defendant;  that  plaintiff  supposed  and 
yet  believes  such  to  be  the  fact;  that  during  the  whole  of  the  month 
of  December,  iS85,  said  Ellas  J'.  Unsell  was  at  home  confined  to  his 
bed;  that  he  never  received  any  notice,  or  had  any  knowledge  that 
anything  was  due  on  any  of  said  certificates,  nor  had  this  plaintiff,  or 
any  of  his  friends,  such  knowledge  until  on  or  a.hout  yanuary  26, 
i2>86,  when  a  notice  was  received  through  the  mail  from  defendant 
that  dues  irom  January  1,  iS86,  were  in  arrears.  That  she  at  once, 
for  ssiid  Ellas  y.  Unsell,  forwarded  to  defendant  the  sum  of  $5,  to  pay 
dues  for  the  months  oi  January  and' Eebruary,  iS86,  which  sum  was 
duly  received  by  defendant  and  was  kept  by  it  and  not  returned 
until  after  defendant  had  learned  of  the  death  of  said  Elias  J.  Unsell. 

And  for  further  reply,  plaintiff  says  that  defendant  is  and  ought  of 
right  to  be  estopped  from  now  setting  up  the  alleged  failure  to  pay 
said  dues  in  advance  as  any  defense,  for  she  avers  that  during  the 
whole  time  said  Unsell  has  been  the  owner  of  certificates,  in  the 
defendant  company,  said  defendant  has  without  objection  received 
from  him  the  monthly  dues  long  after  the  date  on  which  by  the  terms 
of  the  contract  they  were  payable,  and  had  thereby  led  said  Unsell  to 
believe  that  the  payment  in  advance  was  not  essential  and  had 
waived  the  payment  thereof  in  advance. 

[(^Signature  of  attorney  as  in  Form  No.  5939^^ 

b.  On  Contract  to  Insure.* 

1.  The  matter  to  oe  supplied  in  [  ]  Policy  agreed  upon  need  not  be  set  out ; 
will  not  be  found  in  the  reported  case,  and   plaintiff  need  not  allege   the  per- 

2.  Bequisites  of  Bill,  Complaint  or  Dec-  formance  of  what  would  under  the 
laration. —  For  the  formal  parts  of  a  bill  policy  be  conditions  precedent,  as  by 
in  equity,  a  complaint  or  a  declaration  refusal  to  issue  the  policy  compliance 
in  a  particular  jurisdiction  see  the  with  such  conditions  has  been  waived, 
titles  Bills  in  Equity,  vol.  3,  p.  417;  Gold  v.  Sun  Ins.  Co.,  73  Cal.  216;  New 
Complaints,  vol.  4,  p.  1019;  Declara-  England  F.  &  M.  Ins.  Co.  v.  Robinson, 
TIONS,  vol.  6,  p.  244.  25  Ind.  536;  Nebraska,  etc.,  Ins.  Co.  v. 

Action  may  be  brought  upon  agreement  Seivers,  27  Neb.  541;  Schwahn  v.  Michi- 

to  insure  and  the  plaintiff  is  not  obliged  gan  F.  &  M.  Ins.  Co.,  89  Wis.  84. 

to  resort  to  an   action  to  compel    the  All  perils  insured  against  need  not  be 

delivery  of  a  policy.    Rockwell  z/.  Hart-  enumerated   when    it  is   shown   by   the 

ford    F.    Ins.    Co.,  4  Abb.   Pr.  (N.  Y.  complaint  that  the  loss  is  plainly  at- 

Super.  Ct.)  179.  tributed  to  only  one  of  these  perils  and 

Binding  contract,  a  breach,  and  resulting  that  peril  is  sufficiently  set  forth.  Mo- 
damages  must  be  alleged  in  the  com-  bile  Marine  Dock,  etc.,  Ins.  Co.  v. 
plaint.  New  England  F.  &  M.  Ins.  McMillan,  31  Ala.  711. 
Co.  V.  Robinson,  25  Ind.  536.  So,  Contract  to  Benew  Policy.  —  A  com- 
where  the  complaint  shows  that  the  plaint  alleging  an  agreement  on  the 
policy  was  required  to  issue  to  com-  part  of  the  defendant  upon  a  certain 
plete  the  contract,  an  action  cannot  be  date  to  renew  a  policy  of  insurance 
maintained.  Farmers',  etc.,  Ins.  Co.  v.  upon  certain  specified  property  and 
Graham,  50  Neb.  818.  stating   the   date   and   amount  of   the 
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(1)  For  Damages  for  Loss. 
{a)  By  Assured. 

Form  No.  11512. 

(Precedent  in  Mobile  Marine  Dock,  etc.,  Ins.  Co., z/.  McMillan,  31  Ala.  712.)' 

\(^Title  of  court  and  cause  as  in  Forms  Nos.  5907,  5947. ^Y' 
The  plaintiffs  claim  of  the  defendant,  a  corporation  doing  business 
in  Mobile,  the  sum  of  $6,700,  the  agreed  value  of  134  bales  of  cotton, 
a  portion  of  198  bales,  which  said  defendant,  on  the  26th  January, 
i85^,  agreed  to  insure  against  loss  by  fire,  among  other  perils,  from 
Mobile  to  Neiu  Orleans,  at  the  agreed  value  of  $0,900,  and  for  the  con- 
sideration of  three-sixteenths  of  one  per  cent.,  which  was  paid  by 
plaintiffs  to  defendant;  which  134  bales  of  cotton  were  wholly  lost 
and  destroyed  by  fire  before  they  reached  New  Orleans  and  on  their 
transit  irovn.  Mobile  \.o  New  Orleans;  of  which  defendant  has  had 
notice. 

The  plaintiffs  claim,  also,  the  further  sum  of  $6,700,  the  value  of 
134  bales  of  cotton,  which  the  defendant,  on  the  26th January,  iZ54, 
agreed  and  undertook,  for  the  consideration  of  three-sixteenths  of  one 
per  cent.,  which  the  plaintiffs  paid  to  the  defendant,  to  insure  against 
loss  and  injury  by  fire,  among  other  perils,  from  Mobile  to  Nezv 
Orleans.  The  plaintiffs  allege,  that  the  defendant,  on  said  26th 
January,  \^5 4,  ^^"^^^^  and  undertook  to  insure  against  fire,  among 
other  perils,  198  bales  of  cotton,  at  the  agreed  value  Qi$p^900\  that 
said  cotton  was  shipped  on  board  the  steamboat  ^<?/^«,  a  good  and 
sufficient  boat,  to  be  transported  irovn.  Mobile  to  the  terminus  of  the 
Carrollton  and  Jefferson  railroad  at  Lake  Pont  char  train,  and  thence  by 
said  railroad  to  New  Orleans,  —  such  being  the  usual  and  ordinary 
mode  and  route  of  shipment  and  transportation  from  Mobile  to  the 
city  oi  New  Orleans;  XhiiX.  the  steamer  Jlelen  safely  arrived  at  the 
wharf  a.t  Lake  Pontchartrain,  and  had  thrown  off  upon  the  wharf  134 
bales  of  cotton,  so  agreed  and  undertaken  to  be  insured,  when  the 
steamer  Georgia,  arriving  at  said  wharf,  took  fire,  which  fire  con- 
sumed said  134  bales  of  cotton  so  thrown  off  on  the  wharf;  so  that 
the  said  plaintiffs  in  fact  say,  that  said  134  bales  of  cotton,  so  agreed 
and  undertaken  by  the  defendants,  to  be  insured,  of  the  value  of 
$6,700  as  aforesaid,  was  destroyed  by  fire  before  it  reached  iV^ri/ 
Orleans,  and  while  on  transit  in  the  usual  and  customary  route  for 

original  policy  on  the  property  which  would   defeat   the    plaintiff's    right   to 

was  by  it  insured,  its  value,  and   that  recover.     Gold  v.  Sun  Ins.  Co.,  73  Cal. 

the   contract  was  for  a  renewal  of  that  216. 

policy,   upon  the  same   property,   and  1.  A  demurrer  to  the  first,  second  and 

for  a  like  amount,  and  that  the  contract  fourth    counts   of   this    complaint  was 

was  based  upon  valuable  consideration,  overruled    by    the    trial    court.       The 

and  averring  a  breach  of  the  contract  action  of  the  trial  court  was  sustained 

and    damage  to  the  plaintiff,   is  sufE-  upon  appeal, 

cient,  and  it  will  not  be  presumed  that  See  also  supra,  note  2,  p.  347. 

there  were  any  terms  or  conditions  in  2.  The  matter  to  be  supplied  in  [  ] 

the  original  policy,  a  breach  of  which  will  not  be  found  in  the  reported  case. 

348  Volume  10. 


11512.  INSURANCE.  11513. 

the  conveyance  of  goods  from  Mobile  to  New  Orleans,  to  wit,  on  the 
28th  January,  iS54;  of  which  the  defendant  has  had  notice. 

The  plaintiffs  also  claim  of  the  defendant  $6,700,  the  value  of  134. 
bales  of  cotton,  which  said  defendant,  on  the  26tA  January,  i854, 
insured  against  fire,  among  other  perils,  from  Mobile  to  New  Orleans; 
which  said  ISJ^.  [bales  of  cotton]  were  sent  forward  in  the  usual  and 
customary  mode  of  shipment  and  conveyance  from  Mobile  to  New 
Orleans;  which  said  cotton  was  wholly  consumed  by  fire  before  it 
rtsichtdi  New  Orleans;  of  which  said  defendant  has  had  notice. 

The  plaintiffs  claim  of  the  defendant,  also,  the  further  sum  of 
%6,700,  the  value  of  134  bales  of  cotton,  a  portion  of  iP5  bales,  which 
said  defendant,  for  the  consideration  of  three-sixteenths  of  one  per 
cent.,  paid  by  plaintiffs  to  defendant,  agreed,  on  the  26th  January, 
i854,  that  it  would  insure  against  fire,  among  other  perils,  at  the 
agreed  value  of  $9,900,  from  Mobile  to  New  Orleans;  which  said  cotton 
being  sent  forward  in  the  usual  mode  of  conveyance  and  transporta- 
tion from  Mobile  to  New  Orleans,  the  said  134  bales,  a  portion  thereof, 
were  consumed  by  fire  upon  their  transit  from  Mobile  to  New  Orleans, 
and  before  they  reached  New  Orleans;  and  said  defendant,  being 
requested,  refused,  and  still  refuses,  to  issue  said  policy  of  insurance 
in  accordance  with  said  agreement;  whereby  said  defendant,  under 
and  by  virtue  of  said  agreement,  is  liable  to  pay  plaintiffs  said  sum 
of  $6,700. 

[(^Signature  of  attorney  as  in  Form  No.  5907.  ^p^ 

Form  No.  11513. 

(Precedent  in  Stickley  v.  Mobile  Ins.  Co.,  37  S.  Car.  57.)' 

[(71fV/<?  of  court  and  cause  as  in  Form  No.  5932.) 
The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court, 

I.  That  the  defendants,  during  the  times  hereinafter  stated,  were 
and  now  are  a  corporation  duly  created  by  and  under  the  laws  of  the 
state  of  Alabama,  and  doing  business  in  the  state  of  South  Carolina^ 
as  a  fire  insurance  company. 

II.  That  the  plaintiff  during  the  times  hereinafter  stated,  was  and 
now  is,  the  owner  in  fee  simple  of  the  following  described  premises, 
to  wit,  {^Here  describe  the premises\~^ 

III.  That  on  and  before  the  14th  day  of  June,  i%88,  the  plaintiff 
applied  to  Chas.  J.  Colcock,jr.,  the  duly  authorized  agent  of  the 
defendant  at  Port  Royal,  in  the  county  and  state  aforesaid,  for  insur- 
ance against  loss  or  damage  by  fire  upon  his  dwelling  house,  in  the 
city  of  Port  Royal  aforesaid,   and  his  furniture  contained  in  said 

1.  The  matter  to  be  supplied  in  [  ]  assured  on  the  promise  of  a  policy,  the 
will  not  be  found  in  the  reported  case,  assured   having  no  knowledge  of  any 

2.  In  this  case  it  was  held  that  where,  restriction  upon  the  agent's  authority 
by  the  charter  of  an    insurance  com-  so  to  do. 

pany,  parol  contracts  of  insurance  are        And  see  supra,  note  2,  p.  347. 
not  prohibited,  the  company  is  liable        3.  The  matter   supplied    and   to   be 
on  such  a  contract  where  the  agent  of     supplied  within  [  ]  will  not  be  found  in 
'  the  company  received  the  money  of  the     the  reported  case. 

349  Volume  10. 


11513.  INSURANCE.  11513. 

dwelling  house.  And  the  defendants,  by  their  said  agent,  on  said 
IJith  day  oi  J'une,  1888,  agreed  to  become  an  insurer  to  said  yo/m 
Stickley  on  his  said  dwelling  house  and  furniture  iox  one  year  from  the 
said  day,  for  one  thousand doWaxs,  of  which  sum  six  hundred  doWaxs  was 
to  insure  his  dwelling  house,  and  the  remaining /(?«r  ^««^r^^  dollars 
was  to  insure  his  furniture  in  said  dwelling  house,  at  a  premium  of 
one  and  one-half  {1  1-2  ^)  per  centum,  amountmg  to  $15.00;  and  that 
the  said  defendants  would  execute  and  deliver  to  the  said  yohn  Stickley 
a  policy  of  insurance  in  the  usual  form  of  policies  issued  by  them,  the 
said  defendants,  for  the  sum  of  one  thousand  doWars,  for  the  term  of 
one  year  from  said  14-th  day  of  June,  1 888. 

IV.  That  the  said  John  Stickley  then  and  there  paid  to  the  defend- 
ants said  premium,  to  wit:  fifteen  dollars. 

V.  That  it  was  then  and  there  agreed  between  the  said  John  Stickley 
and  the  said  defendants  that  the  said  insurance  should  be  binding  on 
the  part  of  the  defendants  for  the  term  of  one  year  from  the  time  of 
the  receipt  of  the  said  premium,  yz*;;^^  IJ^h,  1S88,  for  the  sum  of 
$1,000  —  of  which  sum  $600  was  on  the  dwelling  house  and  $400  on 
the  furniture  in  said  house  —  all  the  property  of  the  said  John  Stickley; 
and  the  said  defendants  then  and  there,  in  consideration  of  the 
premiums,  promised  and  agreed  to  and  with  the  said  John  Stickley  to 
execute  and  deliver  to  him,  in  a  reasonable  and  convenient  time,  a 
policy,  in  the  usual  form  of  their  policies,  insuring  the  said  house  for 
six  hundred  dollars  and  the  furniture  therein  Iox  four  hundred  dollars, 
against  loss  and  damage  by  fire,  the  insurance  to  commence  at  the 
time  of  the  receipt  of  the  said  premium  and  continue  for  said  term  of 
one  year. 

VI.  That  the  defendants,  by  a  policy  of  insurance  issued  in  their 
usual  form,  do  promise  and  agree  to  make  good  unto  the  said  assured, 
or  to  the  executors,  administrators,  and  assigns,  all  such  immediate 
loss  or  damage,  not  exceeding  in  amount  the  sum  or  sums  insured,  as 
should  happen  by  fire  to  the  property  insured,  within  the  time  for 
which  the  insurance  was  made  —  the  loss  or  damage  to  be  estimated 
according  to  the  actual  cash  value  of  the  property  at  the  time  of  the 
loss,  and  to  be  paid  in  sixty  days  after  due  notice,  and  proofs  thereof 
should  have  been  made  by  the  assured  and  received  at  their  office, 
and  the  loss  should  have  been  ascertained  and  proved  in  accordance 
with  the  terms  and  conditions  annexed  to  the  policy.  And  by  one  of 
the  conditions  usually  annexed  to  such  policy  it  is  provided  that  all 
persons  insured  by  the  defendants,  and  sustaining  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof  to  the  company,  and  as  soon 
after  as  possible,  render  a  particular  account  of  such  loss,  signed  and 
sworn  to  by  them,  stating  whether  any  and  what  other  insurance  has 
been  made  on  the  same  property,  also  the  actual  cash  value  of  the 
property  and  their  interest  therein,  and  among  other  things,  in  what 
general  manner  insured  house  was  occupied,  when  and  how  fire 
originated,  and  should  produce  a  certificate,  under  the  hand  and  seal 
of  a  magistrate  or  notary  public  nearest  the  place  of  the  fire  (not 
concerned  in  the  loss  as  creditor  or  otherwise,  nor  related  to  the 
assured),  stating  that  he  has  examined  the  circumstances  attending 
the  loss,  knows  the  character  and   circumstances  of  the  assured,  and 
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verily  believes  that  the  assured  has  without  fraud  sustained  loss  on 
the  property  insured,  to  the  amount  such  magistrate  or  notary  public 
should  certify. 

VII.  That  after  the  insurance  so  made,  and  after  the  said  promise 
to  execute  and  deliver  a  policy  in  conformity  thereto,  and  within  the 
said  term  of  one  year,  for  which  the  said  John  Stickley  was  so  insured, 
to  wit:  on  the  2Jiih  day  ol May,  i889,  the  said  dwelling  house  was 
totally  destroyed  by  fire,  and  the  furniture  therein  was  damaged  and, 
in  part,  destroyed  by  said  fire;  and  the  said  John  Stickley  thereby 
sustained  loss  and  damage  to  a  large  amount,  to  wit:  to  the  amount 
of  over  one  thousand  doWax'is  on  his  said  dwelling  house,  and  more  than 
four  hundred  dollars  on  his  furniture  in  said  house,  which  was  worth 
more  than  six  hundred  dollars. 

VIII.  That  plaintiff  did  not  have  any  other  insurance  on  said 
property. 

IX.  That  the  ssad  John  6'//V>^/^^  fulfilled  all  the  conditions  of  said 
agreement  and  insurance  on  his  part,  and  more  than  sixty  days  before 
the  commencement  of  this  action,  to  wit:  on  the  28th  day  of  May, 
i889,  gave  due  notice  and  proof  of  the  loss,  as  aforesaid,  to  the 
defendants,  and  duly  demanded  payment  of  the  sum  of  one  thousand 
dollars. 

X.  That  the  defendants  refused  to  pay  the  same  or  any  part  thereof, 
and  no  part  thereof  has  been  paid. 

[Wherefore  plaintiff  demands  {continuing  and  concluding  as  in  Form 
No.  5932).Y 

(b  )  By  Assignee  of  Assurea. 
Form  No.  1 1  s  i  4 .» 

(Conn.  Prac.  Act,  p.  gg,  No.  153.) 

(Commencement  as  in  Form  No.  5912.') 

1.  On  July  1st,  i878,  the  defendant  was  and  still  is  a  corporation, 
duly  incorporated  under  the  laws  of  this  state  with  power  to  insure 
risks  by  fire. 

2.  On  and  before  yi?^/v -?^/,  iS78,  the  Winsted Manufacturing  Company, 
a  corporation  established  at  Winsted,  applied  to  John  Stiles,  the  agent 
of  the  defendant,  duly  authorized  to  make  the  contract  hereinafter 
mentioned,  for  insurance  against  loss  or  damage  by  fire,  upon  a  cer- 
tain stock  of  merchandise,  the  property  of  said  Winsted  Manufac- 
turing Company,  consisting  of  scythes  contained  in  a  building  occupied 
by  it  for  storing,  blacking,  bluing,  and  packing  scythes,  in  Winsted. 
And  the  defendant,  by  its  said  agent,  on  said  day  agreed  to  become 
an  insurer  to  said  company  on  said  stock  for  three  months  from  said 
day,  for  ^,000,  for  a  premium  of  %50,  and  to  execute  and  deliver  to 
said  Winsted  Manufacturing  Company  a  policy  of  insurance  in  the 
usual  form  of  policies  issued  by  the  defendant,  for  $5,W0,  for  said 
term. 

1.  The   matter  supplied   and   to  be        2,  See  supra,  note  2,  p.  347. 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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3.  The  Winsted  Manufacturing  Company  then  and  there  paid  to  the 
<Jefendant  said  premium  of  %50. 

4.  It  was  then  and  there  agreed  between  said  company  and  the 
defendant,  that  said  insurance  should  be  binding  on  the  defendant 
for  three  months  from  the  time  of  the  receipt  of  said  premium,  for 
the  amount  of  $5,000,  and  the  defendant  then  and  there,  in  con- 
sideration of  the  premises,  promised  said  company  to  execute  and 
deliver  to  it,  in  a  reasonable  time,  a  policy  in  the  usual  form  of  its 
policies,  insuring  said  stock  to  said  amount,  against  loss  and  damage 
by  fire,  for  said  term. 

5.  The  defendant,  by  the  policies  of  insurance  issued  in  its  usual 
form  (among  other  things),  promises  and  agrees  (^Here  set  out  legal 
effect  of  the  contemplated  policy;  e.  g.  "  to  make  good  unto  the  insured 
all  such  immediate  loss  or  damage,  not  exceeding  in  amount  the  sum 
insured,  as  shall  happen  by  fire  to  the  property  insured,  within  the 
time  for  which  the  insurance  is  made,  the  loss  or  damage  to  be  esti- 
mated according  to  the  actual  cash  value  of  the  property  at  the  time 
the  loss  shall  happen;  the  loss  to  be  paid  within  sixty  days  after 
notice  and  proof  thereof  made  by  the  insured,  and  received  at  the 
defendant's  office,  in  conformity  to  the  conditions  annexed  to  the 
policy  "). 

6.  After  the  insurance  so  made,  and  after  said  promise  to  execute 
and  deliver  a  policy  in  conformity  thereto,  and  within  said  term  for 
which  the  Winsted  Manufacturing  Company  was  so  insured,  to  wit,  on 
August  20th,  1 875,  said  stock  of  merchandise  in  said  building,  men- 
tioned in  said  agreement,  was  damaged  and  in  part  destroyed  (or 
was  totally  destroyed^  by  fire,  and  said  company  thereby  sustained 
loss  and  damage  to  a  large  amount,  to  wit,  $20,000,  and  to  more 
than  $5,000  over  and  above  all  insurance  thereon. 

7.  Said  company  duly  fulfilled  all  the  conditions  of  said  agree- 
ment and  insurance  on  its  part,  and  more  than  sixty  days  {or  otherwise, 
as  required  by  the  policy)  before  the  commencement  of  this  action,  to 
wit,  on  August  2^th,  i2>78,  gave  to  the  defendant  due  notice  and 
proof  of  the  loss  as  aforesaid,  and  duly  demanded  payment  of  said 
$5,000. 

8.  The  same  has  not  been  paid. 

9.  On  October  1st,  iS78,  the  Winsted  Manufacturing  Company,  for  a 
valuable  consideration,  duly  assigned  to  this  plaintiff  said  agreement 
and  insurance,  and  its  claim  against  the  defendant  thereon,  of  which 
the  defendant  had  due  notice;  and  the  plaintiff  is  now  the  actual  and 
bona  fide  owner  of  the  same. 

The  plaintiff  claims  $6,000  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.') 

(2)  For  Specific  Performance.^ 

Form  No.  1 1 5  i  5 . 

(Precedent  in  Union  Mut.  Ins.  Co.  v.  Commercial  Mut.  Marine  Ins.  Co., 
2  Curt.  (U.  S.)  525.)« 

1.  Consult  also  the  title  Specific  2.  It  was  held  in  this  case  that  a 
Performance.  court  of  equity   will  enforce  a  parol 
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{{Address  as  in  Form  No.  428^.)]^ 

The  Union  Mutual  Insurance  Company,  a  corporation  duly  estab- 
lished by  the  laws  of  the  State  of  New  York.,  doing  business  at  the 
city  of  New  York,  in  the  State  of  New  York,  bring  this  their  bill 
of  complaint  against  The  Commercial  Mutual  Insurance  Company,  a 
corporation  duly  established  by  the  laws  of  the  Commonwealth 
of  Massachusetts,  doing  business  at  the  city  of  Boston,  in  said 
Commonwealth. 

And  thereupon  your  orators  complain  and  say,  that  in  and  by  their 
charter  and  by  the  laws  of  the  State  of  New  York,  they  were,  on  the 
second  day  of  November,  eighteen  hundred  and  fifty-three,  and  ever 
since  have  been,  authorized  and  empowered  to  make  insurance, 
among  other  things,  against  loss  by  the  perils  of  the  seas  and  against 
loss  by  fire;  that  your  orators  on  the  said  second  day  of  November, 
underwrote  and  caused  one  D.  McKay  to  be  insured  for  whom  it 
might  concern,  payable  in  the  event  of  loss  to  the  said  McKay,  on 
one  eighth  of  the  good  ship  Great  Republic,  the  said  ship  having  been 
valued  at  one  hundred  and  seventy-five  thousand  dollars,  the  sum  of 
twenty-two  thousand  dollars,  for  the  term  of  one  year  at  and  from  the 
second  day  of  November,  eighteen  hundred  and  fifty-three,  at  noon, 
until  the  second  ddL.y  of  November,  eighteen  hundred  dind  fifty-four,  at 
noon,  against  loss  from  sundry  designated  risks,  and  especially  from 
loss  from  the  perils  of  the  seas  and  from  loss  by  fire,  as  will  more 
fully  appear  from  a  copy  hereto  annexed  and  made  a  part  of  this  bill, 
of  the  policy  issued  by  your  orators  to  the  said  D.  McKay. 

Your  orators  further  say,  that  thereafter  the  aforesaid  insurance 
so  made  by  your  orators  upon  the  Great  Republic,  and  on  the  night 
of  the  twenty-sixth  of  December,  eighteen  hundred  and  fifty- three, 
the  said  ship  was  totally  destroyed  and  lost  by  fire,  one  of  the  perils 
insured  against;  that  your  orators  thereupon  became  liable  to  pay, 
and  thereafter  such  loss  did  pay  to  the  said  D.  McKay  the  full  sum 
of  twenty-t7uo  thousand  dollars,  the  amount  so  as  aforesaid  by  your 
orators  underwritten. 

Your  orators  further  say,  that  after  they  had  insured  the  said 
McKay,  as  aforesaid,  and  before  the  loss  aforesaid  of  the  said  ship,  and 
before  the  commencement  of  the  fire  by  which  its  destruction  was 
produced,  your  orators  requested  and  authorized  Charles  W.  Storey, 
of  Boston  aforesaid,  insurance  broker,  to  cause  and  procure  your 
orators  to  be  reinsured  in  the  sum  of  ten  thousand  dollars  upon  the 
said  Great  Republic,  for  the  term  of  six  months,  against  all  and  singular 
the  risks  by  your  orators  theretofore  assumed,  and  especially  against 
loss  from  the  perils  of  the  seas  and  from  fire. 

Your  orators  further  say,  that  the  said  Charles  W.  Storey,  as  the 
agent  of  your  orators,  in  that  behalf  duly  authorized  and  in  their 
name  and  behalf,  on  Saturday,  the  twenty-fourth  day  of  December, 

contract  to  make  a  policy  of  insurance,  in  Commercial  Mut.  Marine  Ins.  Co.  v. 

in  the  absence  of  any  statute  requiring  Union   Mut.  Ins.  Co.,  19  How.  (U.  S.) 

such  contract  to  be  in  writing,  and  a  318. 

decree  was  accordingly  entered  in  favor        And  see  supra,  note  2,  p.  347. 
of   plaintiff    and    upon   appeal   to   the         1.  The   matter  to  be   supplied  in  [  ] 

supreme  court  the  decree  was  affirmed  will  not  be  found  in  the  reported  case. 
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eighteen  hundred  and  fifty-three,  made  application  to  the  said  defend- 
ants for  the  reinsurance  by  them  of  your  orators  upon  the  said  Great 
Republic,  in  and  for  the  sum  of  ten  thousand  dollars,  for  the  term  of 
six  months  from  the  twenty-fourth  day  of  December  aforesaid,  against 
such  risks  as  your  orators  had  assumed,  and  especially  against  loss 
from  the  perils  of  the  seas  and  against  loss  from  fire;  that  the  said 
application  so  made  by  the  said  Story  was  made  at  the  office  and 
usual  place  of  business  of  the  said  Cot7imercial  Mutual  Marine  Insur- 
ance Company  in  Boston;  that  it  was  so  made  in  the  first  instance  to 
the  secretary  of  the  defendants,  and  immediately  thereafter,  and  on 
the  day  last  aforesaid,  to  George  H.  Folger,  the  President  of  the 
defendants,  who  was  duly  authorized  to  receive  and  act  thereupon 
for  the  defendants. 

Your  orators  further  say,  that  upon  the  making  of  the  said  appli- 
cation the  said  George  H.  Folger,  after  consulting  and  advising  with 
some  person  then  present,  whose  name  is  to  your  orators  unknown, 
replied  to  the  said  Storey,  that  the  defendants  would  reinsure  your 
orators,  in  the  sum  of  ten  thousand  6.o\\dLrs  upon  the  said  Great  Republic^ 
and  would  assume  the  risks  proposed  for  the  term  of  one  year,  at  and 
for  a  premium  of  six  per  cent,  upon  the  sum  to  be  underwritten;  that 
they  would  insure  against  the  said  risks  for  the  terra  of  six  months 
at  and  for  a  premium  of  three  and  one  half  of  one  per  cent,  upon  the 
sum  to  be  insured. 

Your  orators  further  say,  that  the  said  Storey,  immediately  there- 
after the  said  application,  communicated  to  your  orators  the  terms 
upon  which  the  said  defendants  would  reinsure  your  orators  upon  the 
said  Great  Republic. 

Your  orators  further  say,  that  on  the  said  twenty-fourth  oi  December., 
your  orators  upon  being  advised  by  the  said  Storey  as  aforesaid, 
directed,  authorized,  and  requested  the  said  Storey,  in  the  name  and 
behalf  of  your  orators,  to  accept  the  terms  aforesaid,  for  six  months, 
and  to  procure  for  your  orators  a  reinsurance,  in  accordance  there- 
with, from  2Jt.th  December  aforesaid. 

Your  orators  further  say,  that  the  said  Storey  as  agent,  and  in  behalf 
of  your  orators,  on  Monday,  the  twefity-sixth  day  of  the  said  December, 
at  or  about  elei>en  o'clock  before  noon,  at  the  place  of  business  of  the 
said  defendants  in  Boston,  and  before  any  loss  or  damage  had  occurred 
to  the  said  Great  Republic,  notified  the  said  Folger  that  your  orators 
had  accepted  the  proposition  of  the  defendants  to  reinsure  your  ora- 
tors for  the  term  of  six  months  from  the  twenty-fourth  of  December 
aforesaid,  at  noon. 

Your  orators  further  say,  that  on  the  said  twenty-sixth  of  December, 
and  before  any  loss  or  damage  had  occurred  to  said  ship,  the  above 
named  Storey,  in  behalf  of  your  orators,  embodied  in  a  paper  partly 
printed  and  partly  written,  the  terms  of  the  contract  of  reinsurance, 
so  as  aforesaid,  on  the  said  twenty-fourth  oi  December,  in  answer  to  the 
aforesaid  application,  proposed  to  your  orators  by  the  said  defend- 
ants, and  so  as  aforesaid  accepted  on  the  morning  of  the  twenty-sixth 
of  December. 

Your  orators  further  say,  that  the  said  paper  was  examined,  approved, 
and    retained  by  the  said  Folger,  he  in  this  behalf    acting  for  the 
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defendants,  and  by  him  was,  in  the  name  of  the  defendants,  assented 
to,  and  thereupon  a  contract  of  reinsurance  by  and  between  the  defend- 
ants and  your  orators  was  complete  and  concluded,  upon  the  terms 
in  said  paper  contained,  by  force  whereof  the  defendants  became  and 
were  liable  and  agreed  to  and  with  your  orators  to  pay  to  them  the 
sum  of  ten  thousand  dollars,  in  the  event  that  the  said  ship  Great 
Republic  should  be  lost  or  damaged  within  six  months  from  and  after 
noon  of  the  said  tiventy-fourth  of  December,  by  the  perils  of  the  seas  or 
by  fire. 

Your  orators  further  say,  that  the  said  Folger,  in  behalf  of  the 
defendants,  and  in  their  name  and  behalf,  agreed  with  the  said 
Storey,  he  acting  for  your  orators,  that  a  policy  should  be  prepared 
and  executed  by  the  said  defendants  to  your  orators,  at  the  early 
convenience  of  the  defendants,  and  delivered  to  your  orators,  con- 
taining, with  other  usual  and  accustomary  clauses,  the  terms  of  the 
contract  of  reinsurance,  so  as  aforesaid  concluded  by  and  between 
your  orators  and  the  defendants,  and  so  as  aforesaid  embodied  and 
set  forth  in  the  paper  aforesaid. 

Your  orators  further  say,  that  the  said  Storey,  on  the  twenty-sixth 
of  December  aforesaid,  was  authorized,  ready  and  willing,  in  behalf 
of  your  orators,  to  pay  to  the  defendants,  or  secure  to  their  satisfac- 
tion, at  their  election,  the  premium  so  as  aforesaid  agreed  upon  for 
the  said  reinsurance,  but  the  same  was  not  then  paid,  because  the 
defendants  were  accustomed  not  to  receive  the  premiums  by  them 
required  in  their  contracts  of  insurance  until  the  preparation  and 
delivery  of  the  policies  by  them  agreed  to  be  issued. 

Your  orators  further  say,  that  the  said  Storey,  on  the  said  twenty- 
sixth  of  December,  immediately  upon  the  conclusion  of  the  aforesaid 
contract  of  reinsurance,  advised  your  orators  of  its  completion. 

Your  orators  further  say,  that  the  said  Storey,  on  Tuesday,  the 
twenty- se^ie nth  of  December  aforesaid,  notified  the  defendants  that 
the  said  ship  had  been  destroyed  by  fire  and  was  totally  lost,  and  at 
the  same  time  asked  Edmund B.  Whitney,  secretary,  at  the  time,  of  the 
defendants,  in  the  presence  and  hearing  of  the  said  Folger,  at  the 
office  of  the  said  defendants,  if  the  policy  had  been  prepared  for  your 
orators,  to  which  the  said  Whitney  in  the  hearing  of  the  said  Folger^ 
said  no,  assigning  no  reason  for  the  delay,  or  intimating  any  refusal 
to  execute  such  policy. 

Your  orators  further  say,  that  the  said  Storey,  on  Wednesday,  the 
twenty-eighth  of  December,  called  a  second  time  at  the  office  of  the 
defendants  and  asked  for  the  said  policy,  to  which  the  said  Folger 
replied,  he  was  in  doubt  whether  the  contract  was  complete  and 
obligatory,  as  it  was  made  on  a  day  regarded  as  Christmas  day,  but 
he,  the  said  Folger,  had  not  made  up  his  mind  about  it  and  did  not 
want  to  talk  on  the  subject  then. 

Your  orators  further  say,  that  one  F.  S.  Lathrop^  on  the  thirtieth  of 
January,  eighteen  hundred  SiV\d  fifty-four,  in  behalf  of  your  orators, 
made  a  draft  upon  the  defendants  for  the  sum  of  nine  thousand  six- 
hundred  and  fifty  dollars,  the  amount  of  said  reinsurance,  less  the 
premium,  payable  at  sight,  to  fohn  S.  Tappan,  your  orators'  Vice- 
President,  which  draft  was  thereafter,  and  on  xXvt,  first  of  February, 
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eighteen  hundred  and  fifty-four,  presented  to  the  defendants,  which 
they  refused  to  pay  or  accept. 

Your  orators  further  say,  that  the  said  Storey,  in  behalf  and  in  the 
name  of  your  orators,  in  that  behalf  duly  authorized,  on  the  twenty- 
sixth  of  April,  eighteen  hundred  and  fifty-four,  at  the  office  of  the 
defendants,  made  demand  upon  the  aforesaid  Folger,  for  the  execu- 
tion and  delivery  of  the  policy  so  as  aforesaid  by  the  said  defendants 
theretofore  agreed  to  be  by  them  executed  and  to  your  orators  to  be 
delivered,  and  at  the  same  time  tendered  to  the  said  defendants  the 
sum  of  three  hundred  and  sixty  dollars  as  and  for  premium,  interest, 
and  cost  of  policy,  with  which  request  the  said  Folger,  in  the  name  of 
the  said  defendants  and  in  their  behalf  refused  to  comply. 

Your  orators  further  say,  they  have  applied  to  the  defendants  for 
a  copy  of  the  aforesaid  paper  so  left  with  them  on  the  twenty-sixth  of 
December,  which  they  refuse  to  furnish. 

And  your  orators  well  hoped  that  the  defendants  would  have  com- 
plied with  the  reasonable  requests  of  your  orators. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can, 
show  why  your  orators  should  not  have  the  relief  hereby  prayed,  and 
may,  and  according  to  the  best  and  utmost  of  their  knowledge,  remem- 
brance, information,  and  belief,  full,  true,  direct,  and  perfect  answer 
make  to  such  of  the  several  interrogatories  hereinafter  numbered  and 
set  forth  as  by  the  note  hereunder  written  they  are  required  to  answer, 
that  is  to  say: — 

1.  Whether  upon  your  information  and  belief,  your  orators,  before 
the  said  twenty-fourth  of  December,  caused  D.  McKay  to  be  insured 
upon  the  ship  Great  Republic,  upon  the  terms  stated  in  a  paper 
hereto  annexed,  purporting  to  be  a  copy  of  a  policy  made  by  the 
complainants  ? 

2.  Whether,  upon  your  information  and  belief,  the  said  ship  was 
destroyed  and  totally  lost  by  fire  during  the  night  of  December 
twenty-sixth,  eighteen  hundred  ZLXxd.  fifty-three  1 

3.  Whether,  upon  your  information  and  belief,  the  complainants 
have  paid  as  and  for  a  loss  upon  the  said  ship  the  entire  sum  by  them 
underwritten  upon  said  ship  ? 

4.  Whether  Charles  IV.  Storey,  on  the  aforesaid  twenty-fourth  of 
December,  applied  at  your  place  of  business  to  you,  in  behalf  of  the 
complainants,  to  reinsure  them  in  the  sum  of  ten  thousand  dollars 
upon  the  Great  Republic  ? 

5.  Whether  your  President,  George  H.  Folger,  on  the  said  twenty- 
fourth  of  December,  stated  to  the  said  Storey  the  terms  upon  which 
you  would  reinsure  the  complainants  the  sum  of  ten  thousand  dollars 
on  the  said  ship  ? 

6.  Whether,  on  Monday,  the  said  twenty-sixth  of  December,  during 
the /<?r^noon,  the  said  Storey,  at  your  place  of  business,  said  to  your 
President,  that  the  complainants  had  accepted  the  terms  proposed  by 
your  President  on  said  twenty-fourth  of  December,  for  a  reinsurance 
by  you  for  the  complainants  in  the  sum  of  ten  thousand  dollars  upon 
the  ship  Great  Republic  ? 

7.  Whether  the  said  Storey,  on  the  said  twenty-sixth  of  December, 
left  with  your   President,  at  your   office,  a  paper   or   memorandum 
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containing  the  terms  of  a  reinsurance  by  you  for  the  complainants 
in  the  sum  of  ten  thousand  dollars,  upon  the  said  Great  Republic  ? 

8.  Whether  the  said  paper  was  interlined  in  any  respect  or  word 
by  your  President,  in  the  presence  and  with  the  consent  of  the  said 
Charles  W.  Storey  ? 

9.  Whether  your  President,  on  the  said  twenty-sixth  day  of  Decem- 
ber., assented  to  the  terms  and  provisions  in  said  paper  contained  ? 

10.  Whether,  upon  your  information  and  belief,  the  said  Storey,  on 
the  said  twenty-sixth  of  December.,  advised  the  complainants  that  he 
had  procured  a  reinsurance  for  them  upon  the  aforesaid  ship,  at  your 
office,  upon  the  terms  which  had  been  proposed  by  you  on  the  twenty- 
fourth  of  December  ? 

11.  Whether,  on  the  twenty- seventh  oi  December,  eighteen  hundred 
2i^di  fifty-three,  the  fact  that  the  aforesaid  Great  Republic  had  been 
destroyed  by  fire,  was  the  subject  of  conversation  at  your  place  of 
business  between  your  President  and  the  said  Storey  ? 

12.  Whether,  on  said  twenty-seventh  of  December,  the  said  Storey 
inquired  of  your  secretary  or  clerk  if  a  policy  had  been  prepared  for 
the  complainants? 

13.  Whether  any  reply  was  made  to  said  inquiry;  if  so,  what  reply 
was  made  and  by  whom  ? 

14.  Whether  the  said  Storey  was  at  that  time  informed  that  the 
defendants  would  not  execute  or  deliver  a  policy  to  the  use  and  for 
the  complainants? 

15.  Whether  it  is  your  usual  or  frequent  practice,  when  you  make 
a  contract  of  insurance  and  after  such  contract  has  been  entered 
into,  to  require  some  time  for  the  preparation  and  execution  of  the 
policy,  before  it  is  ready  for  delivery  ? 

16.  Whether  it  is  usual  or  frequent,  at  your  office,  to  delay  the 
payment  of  the  premium  until  the  policy  is  prepared  and  ready  for 
delivery  ? 

17.  Whether  the  complainants,  by  the  said  Storey,  at  any  time  ten- 
dered any  sum  of  money  as  and  for  a  premium  upon  a  reinsurance 
by  you,  for  the  complainants  upon  the  above-named  ship,  and  there- 
upon demanded  a* policy;  if  so,  how  much  was  tendered,  and  when 
was  it  made  ? 

And  your  orators  pray  that  the  defendants  may  discover  and 
produce  the  original  paper  or  memorandum,  so  as  aforesaid  made 
by  the  said  Storey,  and  dated  twenty-fourth  of  December,  eighteen 
hundred  and  fifty-three,  which  was  so  as  aforesaid  left  with  their 
President  at  their  place  of  business,  on  the  aforesaid  tvjenty-sixth  of 
December  ? 

And  that  the  said  agreement  of  the  defendants  to  execute  and 
deliver  to  your  orators  a  policy  of  reinsurance,  according  to  the 
terms  of  the  aforesaid  paper,  and  in  accordance  with  the  defendant's 
contract  of  insurance  as  aforesaid,  may  be  specifically  performed,  your 
orators  hereby  offering  to  perform  their  undertakings  in  the  premises. 

And  that  the  said  defendants  may  be  deemed  to  pay  to  your 
orators  the  sum  of  ten  thousand  dollars,  the  sum  so  as  aforesaid  by 
them  reinsured  to  your  orators,  with  interest  thereon.  And  that 
your  orators  shall  have  such  other  and  further  relief  as  the  case  may 
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require  and  as  shall  seem  meet  to  the  Court,  and  as  shall  be  agreeable 
to  equity  and  good  conscience. 

And  your  orators  pray  this  Honorable  Court  to  issue  a  writ  of 
subpoena  in  due  form  of  law,  according  to  the  rules  of  this  Court,  to 
be  directed  to  the  Conunerical  Mutual  Marine  I?isurance  Company, —  a 
corporation,  by  the  law  of  Massachusetts,  at  Boston,  commanding  them 
on  a  certain  day  and  under  a  certain  penalty  to  be  and  appear  before 
this  honorable  Court,  and  to  stand  to,  abide  and  perform  such  order 
and  decree  therein  as  to  this  Court  shall  seem  meet,  and  as  shall  be 
agreeable  to  equity  and  good  conscience. 

The  Union  Mutual  Insurance  Company,  of  New  York,  ' 
By  C.  B.  Goodrich,  their  Attorney 

C.  B.  Goodrich,  Counsel. 

e.  To  Have  Copy  of  Lost  Policy  Supplied.' 

Form  No.  11516.' 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of 
Lancaster  County: 

The  petition  oi  John  Doe  respectfully  represents: 

That  on  the  third  dzy  oi  May,  i89S,  the  British-American  Insurance 
Company,  a  corporation  duly  incorporated  under  the  laws  of  the  com- 
monwealth of  Pennsylvania,  issued  to  Richard  Roe  of  Lancaster,  in  the 
said  county  of  Lancaster,  a  policy  of  insurance,  by  which  said  policy 
said  insurance  company  agreed  to  indemnify  the  said  Richard 
Roe  against  all  loss  and  damage  by  fire,  except  as  in  said  policy 
provided,  to  an  amount  not  exceeding  one  thousand  do\la.rs  on  certain 
property  described  as  follows:  (^Here  describe  the  property^;  that 
afterward,  to  wit,  on  the  first  day  of  October,  iS98,  your  petitioner 
became  the  owner  of  the  property  by  said  policy  insured,  and  on  said 
date  the  said  Richard  Roe  transferred  to  your  petitioner  said  policy 
of  insurance,  said   transfer  being  duly  approved  by  said  company; 

1.  See  also  the  title  Lost  Papers  and  corporate  or  politic,  to  appear  and  show 
Instruments.  cause   why  such    copy    as    aforesaid 

2.  Pennsytvania.  —  On  the  applica-  should  not  be  supplied,  the  court  shall 
tion  of  any  person  to  the  court  of  com-  issue  a  mandate  to  such  body  to  furnish 
mon  pleas  of  the  county  in  which  the  such  copy  within  ten  days  after  the 
property  has  been  insured,  setting  service  of  the  same,  and  on  the  neglect 
forth  the  loss  or  destruction  of  the  or  refusal  to  furnish  a  copy  as  afore- 
policy  of  insurance  on  oath  or  affirma-  said,  the  court,  on  due  proof  of  the 
tion,  together  with  a  description  of  the  service  of  such  mandate,  and  the  neg- 
property,  the  amount  for  which  it  was  lect  or  refusal  of  such  body  to  furnish 
insured,  the  person  to  whom  granted,  such  copy,  shall  direct  a  judgment  to 
if  practicable,  together  with  the  trans-  be  entered  by  the  prothonotary  in  favor 
fers  thereof,  the  court  shall  grant  a  rule  of  the  person  or  persons  making  the 
on  the  body  corporate  or  politic  which  application  against  such  body  for  the 
granted  such  policy  of  insurance,  com-  sum  for  which  said  policy  of  insurance 
manding  such  bod}'  to  appear  before  was  granted,  which  said  judgment 
said  court  on  a  day  certain,  not  less  shall  stand  for  the  security  of  the  plain- 
than  twenty  days  from  the  service  of  tiff  or  plaintiffs  for  such  time  as  the 
said  rule,  to  show  cause  why  a  copy  of  policy  of  insurance  itself  would  have 
said  policy  of  insurance  should  not  be  done,  and  for  the  like  purposes, 
supplied,  and  on  the  default  of  said  body  Bright.  Pur.   Dig.  (1894),  p.  1048,  §  75. 
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wherefore  your  petitioner  is  by  virtue  of  said  transfer  entitled  to  the 
benefit  of  said  policy. 

Your  petitioner  further  represents  that  said  policy  is  lost  or 
destroyed. 

And  your  petitioner  further  represents  that  on  the  first  day  of 
January^  i899,  a  demand  was  made  by  him  for  a  copy  of  said  policy, 
of  the  president  of  the  aforesaid  insurance  company,  and  that  a 
tender  to  said  president  of  one  dollar  was  by  him  at  that  time  made 
for  the  expenses  of  making  such  copy. 

Wherefore  your  petitioner  prays  that  this  honorable  court  may 
grant  a  rule  on  the  said  British- American  Insurance  Company,  com- 
manding said  company  to  appear  before  this  court  on  a  day  certain 
and  to  show  cause  why  a  copy  of  said  policy  of  insurance,  together 
with  the  transfers  thereof  appearing  of  record  on  the  books  of  said 
company,  should  not  be  supplied,  and  that  the  court  may  make  such 
further  order  in  the  premises  as  is  directed  by  the  acts  of  assembly 
in  that  case  made  and  provided. 

John  Doe. 

(^Affidavit  attached.y- 

d.  To  Have  Policy  Declared  Valid.* 
Form  No.  11517.3 
(^Title  of  court  and  cause  as  in  Form  No.  5926.) 

1.  Affidavit.  —  No  rule  shall  be  enter-  Insurance  Company,  at  its  office  in  the 
tained  by  the  court  as  authorized   by  city  of  Philadelphia,  in  said   common- 
the  above  section  unless  the  person  or  wealth  of  Pennsylvania,  and  that  a  ten- 
persons  entitled  to  the  benefit  of  the  der  of  one  dollar  was  at  that  time  made 
policy,    his    agent   or    attorney,    shall  by  him  to  said  president  for  the  expense 
make  an  oath  or  affirmation   that  the  of  making  such  copy, 
policy  of  insurance  has    been    lost  or  John  Doe. 
destroyed   and    that  a  demand    for   a  Sworn  and  subscribed  before  me  this 
copy  of   such    policy    was    previously  tenth  day  of  April,  i8gg, 
made  of  the  president,  secretary,  treas-  Abraham  Kent, 
urer  or  authorized  agent  of  the  corpo-  Justice  of  the  Peace." 
ration    which  granted  it.     The  tender  2.  Beqoisites   of  Bill  or    Complaint. — 
should  be  of  not  less  than  one  dollar  For  the  formal  parts  of  a  bill  in  equity 
for  the  expenses  of  making  such  copy,  or  a  complaint  in  a  particular  jurisdic- 
Bright.  Pur.   Dig.  Pa.  (1894),  p.  1048,  tion  see  the  titles  Bills  in  Equity,  vol. 
§  76.  3,  p.  417;  Complaints,  vol.  4.  p.  1019. 

The    form   of    affidavit    may   be   as  3.  This  form  is  substantially  the  com- 

follows:  plaint  in  Cohen  v.  New  York  Mut.    L. 

"Commonwealth of /*^»«j;y/z/a«ja,  )  Ins.  Co.,  50  N.  Y.  610.     In  that  case  it 

Lancaster  County.                            \      '  was  held  that  the  war  did  not  dissolve 

Before  me,  the  subscriber,  one  of  the  but  suspended  the  contract,  and  was  a 

justices  of  the  peace  in   and  for  said  legal  excuse  for  the  nonpayment  of  the 

county,  personally  appeared yi?^«  Z>c?^,  premiums   during    its    existence;    that 

who  having  been  duly  sworn,  accord-  the  tender  revived  the  policy;  and  that 

ing  to  law,  deposes  and  says  that  the  although   no  loss  had  occurred,  yet  an 

policy  of   insurance   described   in    the  actual  controversy  existed  between  the 

foregoing    petition    has   been    lost   or  parties,  and  the  case  was  one  proper  for 

destroyed;  that  on  theyfrj/day  oijanu-  the  exercise  of  the  equity  powers  of  the 

ary,  1899,  a  demand  for  a  copy  of  said  court,  and  the  judgment  of  the  lower 

policy  was  made  by  him  on  the  presi-  court  in  dismissing  the  complaint  was 

<ient  of  the  Siioresaid  British-American  reversed. 
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The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  at  the  times  hereinafter  mentioned  the  defendant  was 
and  now  is  a  domestic  corporation,  organized  and  existing  under  the 
laws  of  the  state  of  New  York,  and  that  at  said  times  hereinafter 
mentioned  was,  and  now  is,  engaged  in  the  business  of  life  insurance; 
that  on  the  second  day  of  April,  i8Jf^9,  in  consideration  of  one  hundred 
and  fifty  dollars,  paid  it  by  plaintiff,  and  the  annual  premiums  of  that 
amount  to  be  paid  thereafter,  before  twelve  o'clock  noon  of  the  second 
day  of  April  of  every  year  while  said  policy  of  insurance  should  con- 
tinue in  force,  defendant  executed  and  issued  to  plaintiff  a  policy  of 
insurance  upon  the  life  of  plaintiff's  husband,  John  Doe,  in  the  amount 
oi  five  thousand  (\o\\?iXS>;  for  the  term  of  his  natural  life  by  its  policy 
bearing  date  the  second  day  of  April,  i8^9,  and  being  number  2850, 
a  copy  of  which  is  hereto  annexed  and  made  a  part  hereof,  marked 
'*  Exhibit  y4,"  whereby  defendant  promised  and  agreed  to  pay  to 
plaintiff,  at  defendant's  oifice,  in  the  city  of  New  York,  within  sixty 
days  after  due  notice  and  proof  of  the  death  of  said  John  Doe,  the 
said  sum  of  five  thousand  dollars,  first  deducting  the  balance  of  the 
year's  premium,  if  any,  therefrom.  That  said  policy  contained  the  con- 
dition that  if  the  said  John  Doe  should  enter  into  any  military  or 
naval  service  whatever,  except  the  militia  not  in  actual  service,  or 
should  die  by  his  own  hands,  or  in  consequence  of  a  duel,  or  by  the 
hands  of  justice,  or  any  known  violation  of  the  laws  of  any  of  the 
states  or  of  the  United  States  or  of  any  foreign  country,  then  said 
contract  or  policy  should  be  void;  that  if  plaintiff  should  not  pay  the 
said  annual  premiums  on  or  before  the  said  dates  mentioned  in  said 
policy,  then  defendant  should  not  be  liable  for  the  sum  assured  or 
any  part  thereof,  and  that  said  policy  should  cease  and  determine 
and  that  all  payments  made  thereon  by  plaintiff  should  be  forfeited 
to  defendant.  That  plaintiff  paid  the  annual  premium  as  required 
by  the  conditions  of  said  policy  up  to  and  including  the  payment  due 
the  second  (\a.y  of  April,  i861;  that  plaintiff  was  ready  and  willing  to 
pay  the  premiums  due  in  April,  i862,  iS63  and  1864.,  but  that  she  was 
then  a  resident  of  the  state  of  Georgia,  and  as  in  consequence  of  the 
civil  war  then  pending  between  the  southern  states  and  the  govern- 
ment of  the  United  States,  all  intercourse  between  the  citizens  of  the 
two  sections  was  interrupted  and  forbidden  by  the  laws  of  the  United 
States,  she  was  prevented  from  making  such  payments;  that  as  soon 
as  communication  was  re-established  between  the  two  sections  of  the 
United  States,  on  the  tenth  day  of  December,  \86Jf.,  plaintiff  tendered 
to  defendant  the  premiums  that  had  accrued  during  the  period  afore- 
said, but  defendant  refused  to  receive  the  same  and  declared  the  said 
policy  canceled  and  forfeited. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said 
defendant  that  she  may  be  permitted  to  make  the  said  payments,  due 
as  aforesaid,  and  tendered  and  refused  as  aforesaid,  and  that  her 
policy  be  declared  valid,  or  that  defendant  be  compelled  to  pay  back 
to  her  all  sums  paid  upon  said  policy  with  interest  and  all  dividends 
declared  under  said  policy,  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  meet. 

(^Signature  and  verification  as  in  Forin  No.  5926. ) 
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e.  To  Reform  Policy.' 


1.  Requisites  of  Bill  or  Complaint. — 

For  the  formal  parts  of  a  bill  in  equity 
or  a  complaint  in  a  particular  jurisdic- 
tion see  the  titles  Bills  in  Equity,  vol. 
3,  p.  417;  Complaints,  vol.  4,  p.  1019. 
To  reform  a  contract  of  insurance,  the 
complaint  must  show  the  existence  of 
a  mutual  mistake  whereby  the  agree- 
ment really  states  less  or  more  than 
was  intended  by  the  parties,  or  of 
some  fraud  or  imposition  whereby  an 
unconscionable  advantage  is  or  may  be 
had  by  one  or  the  other.  Avery  v. 
Equitable   L.    Assur.    Soc,    117  N.   Y. 

451. 

A  bill  to  reform  a  policy  must  show 
that  the  contract  as  written  was  not 
what  the  parties  intended  it  should  be, 
and  it  must  point  out  the  mistake  and 
show  that  it  was  mutual;  that  it  was  a 
mistake  of  fact  and  not  of  law.  Phenix 
Ins.  Co.  V.  Rogers,  11  Ind.  App.  72. 

The  reformation  of  a  policy  must  be 
asked  for  in  the  complaint  and  not  in 
the  reply.  Cox  v.  ^tna  Ins.  Co.,  29 
Ind.  586. 

For  forms  relating  to  proceedings  to 
reform  contracts,  generally,  see  the  title 
Reformation. 

Precedents.  —  The  allegations  of  the 
bill  as  set  out  in  Oliver  v.  Mutual  Com- 
mercial Marine  Ins.  Co.,  2  Curt.  (U.  S). 
277,  were  as  follows: 

"And  thereupon,  your  orator  com- 
plains and  says.  That,  on  the  seventh 
day  of  November^  eighteen  hundred  and 
fifty-one,  he  was  the  sole  owner  of  a 
ship  or  vessel  of  the  value  of  twenty 
thousand  dollars,  called  the  Liscard, 
then  lying  at  Quebec,  in  the  province  of 
Lower  Canada,  and  bound  on  a  voyage 
from  said  Quebec  to  a  port  of  discharge 
in  said  United  Kingdom,  on  board 
which  said  ship  there  had  been,  and 
was  then  laden,  a  cargo  of  merchan- 
dise, the  property  of  various  persons 
other  than  your  orator,  and  which  said 
merchandise  your  orator  had  agreed 
should  be  conveyed  in  said  ship  from 
said  Quebec,  to  said  port  of  discharge, 
for  a  certain  amount  of  hire  or  freight 
to  be  paid  him  by  said  parties  respec- 
tively therefor,  amounting  in  the  whole 
to  the  sum  of  nine  thousand  dollars. 
And  your  orator  being  desirous  to 
procure  said  vessel  and  said  freight  to 
be  insured  for  said  voyage,  at  and 
from  said  Quebec  to  said  port  of  dis- 
charge, namely,  the  said  ship  for  the 
sum  of  ten  thousand  dollars,  valued  at 


twenty  thousand AoWslX^,  and  said  freight 
for  the  sum  of  five  thousand  dollars, 
valued  at  nine  thousand  dollars,  against 
the  perils  of  the  seas  and  other  risks 
usually  contained  in  marine  policies 
of  insurance  on  property  of  such  de- 
scription, did,  in  writing  by  letter, 
bearing  date  November  seveitth,  eighteen 
hundred  and  fifty-one,  request  his 
agent,  one  James  E.  Oliver,  of  said 
Quebec,  to  procure  the  same  to  be  in- 
sured on  account  of  your  orator,  and 
to  have  the  policies  of  insurance 
thereon  in  the  name  of  your  orator,  a 
copy  of  which  letter,  marked  {A),  your 
orator  hereto  annexes  and  prays  that 
the  same  may  be  taken  as  part  of  this, 
his  bill  of  complaint. 

And  your  orator  further  showeth 
unto  your   Honors,   that  Sdiid  James  E. 

Oliver  afterwards,  on  the day  of 

the  same  November,  in  compliance  with 
the  request  of  your  orator,  did,  through 
one  Henry  McKay  of  Afontreal,  broker, 
request  one  A.  McLimont,  of  the  city 
and  State  of  New  York,  insurance 
broker,  to  procure  said  insurance  upon 
said  ship  and  said  freight  to  be  made 
and  effected  at  some  proper  and  solv- 
ent insurance  company  in  said  New 
York,  or  in  Boston  in  said  State  of 
Massachusetts,  and  did  cause  to  be 
transmitted  to  said  A.  McLimont,  in- 
surance broker  as  aforesaid,  a  copy  of 
your  orator's  said  letter,  bearing  date 
the  said  seventh  day  of  November;  and 
thereupon  the  said  McLimont  being 
unable  to  procure  said  insurance  to  be 
made  and  effected  for  a  reasonable 
premium  in  said  New  York,  did,  in 
writing,  authorize  and  request  one 
David  R.  McKay,  of  said  Boston,  com- 
mission merchant,  to  cause  said  in- 
surance to  be  made  and  effected  by 
some  proper  insurance  company  in  said 
Boston,  which  said  written  request  and 
anthority  so  given  by  said  McLimont 
to  said  McKay,  was  and  is  contained 
in  two  certain  letters  written  by  the 
said  McLimont  to  the  said  McKay,  one 
of  which  letters  bears  date  the  twenty- 
eighth  day  of  this  same  November,  and 
the  other  of  said  letters  bears  date  the 
twenty-ninth  day  of  the  same  November; 
and  your  orator  hereto  annexes  copies 
of  both  said  letters  marked  {B  and  C), 
and  prays  that  the  same  may  be  taken 
as  part  of  this,  his  bill  of  complaint. 

And  your  orator  further  shows,  that 
in  said  letter'of  said  J/fZ/w^«/,  bearing 
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date  the  twenty-eighth  day  of  said  No- 
vember, by  accident  and  mistake,  the 
said  McKay  was  directed  to  cause  said 
ship  to  be  insured  for  the  sum  of  eight 
thousand  dollars,  to  be  valued  at  the 
sum  of  sixteen  thousand  dollars,  and 
said  freight  to  be  insured  for  the  sum 
of  four  thousand  dollars,  and  to  be 
valued  at  the  sum  oi  seven  thousand  two 
hundred  dollars;  and  in  and  by  said 
letter  of  said  McLimont  to  said  McKay, 
bearing  date  the  said  twenty-ninth  day 
of  November,  said  mistake  was  in  part 
corrected,  and  said  McKay  was  directed 
to  insure  said  ship  for  the  sum  of  ten 
thousand  dollars  and  to  insure  said 
freight  for  the  sum  of  five  thousand  dol- 
lars; but  by  accident  and  mistake  the 
sum  for  which  said  ship  and  said 
freight  were  to  be  valued  thereon  was 
wholly  omitted. 

And  your  orator  further  shows  unto 
your  Honors,  that  the  said  McKay, 
after  receiving  said  letters  on  the 
twenty-ninth  day  of  said  November,  did 
apply  to  the  said  Commercial  Mutual 
Marine  Insurance  Company  to  make  in- 
surance upon  said  ship  and  freight  for 
your  orator  according  to  the  order  and 
request  of  said  McLimont,  and  did  then 
and  there  exhibit  both  said  letters  of 
said  McLimont  to  said  Insurance  Com- 
pany, with  the  intent  to  inform  said  In- 
surance Company  as  well  of  the  relation 
of  said  McLimont  as  agent  of  the  own- 
ers of  said  ship,  as  to  enable  them  to 
determine  the  character  of  the  risk  to 
be  insured;  and  said  Insurance  Com- 
pany did  thereafterwards  read  and 
examine  said  letters,  and  on  the  same 
day  agree  with  said  McKay,  acting  as 
the  agent  of  your  orator,  to  insure  the 
said  ship  on  the  voyage  aforesaid,  at 
and  from  said  Quebec,  for  the  sum  of 
ten  thousand  d.o\\^xs,,  to  be  valued  at  the 
sum  of  twenty  thousand  dollars,  and  to 
insure  the  said  freight  of  said  ship  on 
said  voyage  for  the  sum  oi  five  thousand 
dollars,  to  be  valued  at  the  sum  of 
seven  thousand  t7vo  hundred  dollars,  and 
to  receive  as  a  premium  therefor,  the 
sum  of  eight  hundred  and  twenty-five 
dollars. 

And  your  orator  further  shows  unto 
your  Honors,  that,  thereafterwards,  on 
the  first  day  of  December  of  the  same 
year,  the  said  Insurance  Company, 
with  the  intent  and  design  to  carry 
into  effect  said  agreement,  did  cause  to 
be  made  a  writing  or  policy  of  insur- 
ance, signed  by  the  president  and  secre- 
tary, bearing  date  the  said  _/?rj-;  day  of 


December,  a  copy  of  which  is  hereto 
annexed,  marked  (Z)),  which  your  ora- 
tor prays  may  be  taken  as  part  of  this 
his  bill  of  complaint,  and  did  deliver 
said  policy  tp  said  McKay,  the  agent  of 
your  orator,  as  aforesaid,  and  did  re- 
ceive from  said  McKay,  the  agent  of 
your  orator,  said  premium  of  eight  hun- 
dred and  twenty- five  dollars,  which  sum 
was  thereafterwards  by  your  orator  re- 
paid to  said  McKay. 

And  your  orator  further  shows  unto 
your  Honors,  that,  although  when  said 
Insurance  Company  had  so  agreed  to 
insure  said  ship  and  freight  for  the 
amounts  aforesaid,  it  was  well  known 
to  said  Insurance  Company  that  said 
A.  McLimont  was  merely  the  agent  of 
the  owner  of  said  ship  and  of  the  per- 
son entitled  to,  and  solely  interested  in 
said  freight;  and  that  he,  said  Mc- 
Limont, had  no  insurable  or  other  in- 
terest whatever  in  either  said  ship  or 
said  freight,  and  that  said  McLimont 
was,  by  profession  and  pursuit,  a  mere 
insurance  broker,  and  that  he  was 
acting  as  the  agent  of  the  person  who 
owned  said  ship  and  who  was  solely 
interested  in  said  freight,  and  yet  by 
accident  and  mistake  said  insurance 
on  said  ship  and  said  freight  was,  by 
the  terms  of  said  policy,  declared  to  be 
on  account  of  said  A.  McLimont,  and 
without  adding  thereto  the  word  agent 
or  any  other  term  indicating  that  he, 
the  said  McLimont,  was  insured  as 
said  agent  of  the  party  owning  said 
ship  and  interested  in  said  freight,  and 
without  the  usual  clause  commonly 
inserted  in  such  policies,  that  said  in- 
surance was  effected  for  whom  it  might 
concern. 

And  your  orator  further  shows  unto 
your  Honors,  that  said  Insurance  Com- 
pany knew,  and  was  distinctly  in- 
formed by  said  McKay  by  said  letter 
of  said  McLifnont  to  said  McKay,  bear- 
ing date  the  said  twenty-eighth  day  of 
November,  and  submitted  to  and  read 
by  them  as  aforesaid,  that  said  Mc- 
Limont was  the  mere  agent  of,  and 
broker  for  the  owner  of  said  ship,  and 
had  no  interest  whatever  in  said  ship 
or  freight,  except  so  far  as  he  would 
be  entitled  to  the  usual  commission  of 
a  broker  for  procuring  said  insurance; 
and  that  said  Insurance  Company  did 
agree,  consent  and  understand  at  the 
time  said  agreement  to  insure  said 
ship  and  freight  was  made  with  said 
McKay,  and  before  said  policy  so  made 
to  carry  said  agreement  into  effect  was 
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written  and  signed,  that  said  insurance 
was  to  be  made  for  the  benefit  and  on  the 
account  of  the  owner  of  said  ship;  and 
that  said  McLitnont  was  not  the  owner 
of  said  ship  nor  interested  therein  or 
in  said  freight,  and  that  by  mere  in- 
advertence, accident,  and  mistake  in 
writing  said  policy  of  insurance,  it  was 
omitted  to  be  inserted  in  said  policy 
that  said  insurance  was  made  on  ac- 
count of  said  McLimoni  as  agent  and 
for  whom  it  might  concern. 

And  your  orator  further  shows  unto 
your  Honors,  that  said  policy  was  re- 
ceived by  said  McKay  and  transmitted 
to  the  said  James  E.  Oliver,  the  agent 
of  your  orator,  and  by  him  kept  and 
retained  in  ignorance,  that  by  the  terms 
and  legal  effect  thereof  no  other  inter- 
est was  insured  thereby  save  that  of  the 
said  McLitnont,  and  in  the  full  under- 
standing as  well  by  said  McLimottt, 
said  McKny,  and  said  Olive?-,  that  the 
interest  of  your  orator  in  said  ship  and 
freight  to  the  extent  of  the  sums  named 
in  said  policy,  was  thereby  insured 
and  protected,  in  accordance  with  your 
orator's  directions  contained  in  his  said 
letter  to  said  James  E.  Oliver,  bearing 
date  the  said  seventh  day  of  November. 

And  your  orator  further  shows  unto 
your  Honors,  that  said  ship  Liscard, 
laden  with  goods  to  be  carried  on 
freight  as  aforesaid,  sailed  on  the  voy- 
age described  in  said  policy  of  insur- 
ance, on  or  about  the  nineteenth  day  of 
said  November,  and  was  in  all  respects 
at  the  inception  of  the  risk  described 
in  said  policy,  tight,  staunch,  strong  and 
seaworthy;  and  thereafterwards,  while 
pursuing  the  voyage  described  in  said 
policy,  was,  by  the  perils  of  the  sea, 
on  or  about  the  third  day  of  December, 
wholly  broken,  destroyed,  sunk,  and 
lost,  and  the  whole  of  the  cargo,  so 
laden  on  board  said  ship,  was  by  the 
same  perils  and  at  the  same  time,  de- 
stroyed, sunk,  and  lost,  by  means  of 
which  the  said  freight  so  insured,  as 
well  as  said  ship,  became  and  were 
wholly  lost  to  your  orator. 

And  your  orator  submits  to  your 
Honors,  that,  by  reason  of  the  prem- 
ises, he  is  justly  and  equitably  entitled 
to  have  said  mistake  so  made  in  draw- 
ing said  policy  of  insurance  corrected, 
and  said  policy  reformed  by  inserting 
therein  that  said  insurance  was  made 
on  account  of  A.  McLimont  as  agent, 
or  for  whom  it  may  concern;  and  that 
the  sums  so  insured  by  said  company 
on  said  ship  and  said  freight,  be  paid 
to  him  accordingly., 


And  your  orator  further  shows  unto 
your  Honors,  that  previously  to  this 
suit  being  commenced,  on  the  tenth 
day  of  February  last  past,  and  since, 
he  applied  to,  and  requested,  and 
caused  application  to  be  made  to  said 
Insurance  Company  to  act  toward 
your  orator  in  such  a  way  as  is  equi- 
table and  just,  and  to  reform  said 
policy  as  aforesaid,  and  to  adjust  and 
pay  to  him  the  sums  so  insured  by 
them  on  said  ship  and  said  freight, 
and  so  lost  to  your  orator  as  aforesaid 
by  reason  of  the  perils  insured  against 
in  said  policy,  and  exhibited  to  said 
Insurance  Company  the  usual  and 
proper  proofs  of  said  agency  of  said 
McLimont  and  of  said  loss  and  of  his 
sole  ownership  of  said  ship  and  sole  in- 
terest in  said  freight  at  the  time  of 
said  agreement  so  made  with  the  agent 
of  your  orator  by  said  Insurance  Com- 
pany to  insure  the  same  as  aforesaid, 
and  your  orator  well  hoped  that  said 
Insurance  Company  would  have  yielded 
to  his  said  applications  and  paid  to 
him  the  sums  so  insured  by  them  and 
lost  by  him  as  aforesaid." 

It  was  held  that  the  policy  did  not 
correctly  express  the  concluded  agree- 
ment which  had  previously  been  made, 
and  that  the  complainant  was  entitled 
to  a  decree  to  reform  it. 

In  Palmer  v.  Hartford  F.  Ins.  Co., 
54  Conn.  488,  the  complaint  alleged,  in 
substance,  that  prior  to  the  15th  day  of 
May,  1884,  the  plaintiffs  had  insured 
certain  goods  in  the  office  of  the  de- 
fendant, a  fire  insurance  company  in 
the  city  of  Hartford,  to  the  amount  of 
$5,000,  for  one  year,  for  a  premium  of 
$50,  and  that  the  policy  was  to  expire  on 
the  15th  day  of  May  above  mentioned; 
that  the  defendant  proposed  to  the 
plaintiffs  to  renew  the  insurance  on  the 
same  terms  and  conditions  stated  in 
the  expiring  policy,  and  issue  a  policy 
therefor  for  one  year  for  the  same 
premium,  which  proposition  was  ac- 
cepted by  the  plaintiffs  and  the  premi- 
um paid;  that  the  new  policy  differed 
from  the  old  one  in  containing  the  fol- 
lowing clause,  which  was  not  in  the 
other:  —  "  Co-insurance  Clause.  If  the 
value  of  the  property  at  the  time  of  any 
fire  shall  be  greater  than  the  amount  of 
the  insurance  thereon,  the  insurer  shall 
be  considered  as  co-insurer  for  such 
excess,  and  all  losses  shall  be  adjusted 
accordingly;"  that  the  plaintiffs,  rely- 
ing on  a  faithful  performance  of  the 
agreement  on  the  part  of  the  defend- 
ant to  reinsure  the  property,  and  sup» 
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Form  No.  1 1 5  i  8 .' 

(Conn.  Prac.  Act,  p.  98,  No.  152.) 

{Commencement  as  in  Form  No.  5912^ 

1.  The  plaintiff  was  the  owner  of  a  woolen  factory,  and  certain 
gooas  therein,  at  Hartford,  at  the  time  of  the  insurance  and  fire, 
hereinafter  mentioned. 

2.  On  July  1st,  1 87^,  in  consideration  of  %200  to  it  paid,  the  defend- 
ant executed  to  the  plaintiff  a  policy  of  insurance  on  said  property, 
a  copy  of  which  is  hereto  annexed,  marked  Exhibit  A,  in  which  the 
insurance  on  said  factory  is  stated  to  be  for  the  amount  of  '^,000, 
and  that  on  said  goods  to  be  for  the  amount  of  ^10,000. 

3.  The  insurance  agreed  upon  by  both  the  plaintiff  and  the  defend- 
ant, on  said  day,  prior  to  the  execution  of  said  policy,  was  $10,000 
on  the  factory,  and  ^,000  on  the  goods,  and  these  amounts  were 
transposed  in  the  policy,  by  the  mistake  of  the  clerk  who  filled  it  up. 

4.  On  March  15th,  iS79,  said  factory  was  totally  destroyed  by  fire, 
but  said  goods  were  saved  without  loss. 

5.  The  plaintiff  did  not  read  said  policy  or  know  of  said  mistake 
therein,  until  after  said  fire. 

6.  The  factory  was  worth  over  $10,000  when  destroyed. 

7.  On  April  10th,  i879,  he  furnished  the  defendant  with  proof  of 
his  said  loss  and  interest,  and  otherwise  duly  performed  all  the  con- 
ditions of  the  policy  on  his  part. 

8.  The  defendant  has  not  paid  said  loss. 
The  plaintiff  claims, 

1.  A  reformation  of  said  policy  by  the  correction  of  said  mistake. 

2.  $12,000  damages,  by  way  of  equitable  relief. 
{Continuing  and  concluding  as  in  Form  No.  5912.^ 

Form  No.  11519.' 

posing  the  new  policy  to  be  of  the  same  to  the  amount  of  $5,000,  by  reason  of 

tenor  as  the  one  that  the  plaintiffs  then  which  the  defendant  was  liable  to  pay 

held,  omitted  to  examine  or  read  the  only  half  the  loss,  namely,  $2,6og;  and 

same,  and  did  not  know  of  the  change  that  the  defendant  refused  to  correct 

till  after  the  fire;  that  the  new  clause  the  policy,  or  issue  one  in  conformity 

entirely  changed  the  character  of  the  to    the   agreement,   and    insisted   that 

insurance,  and  that  the  plaintiffs  would  the   coinsurance  clause  should   stand, 

not    have  paid  the    premium,   nor  re-  and  that  it  was  not  bound  to  pay  more 

ceived  the  new  policy,  had  they  known  than  it  would  be  under  the  policy  as  it 

that  the  new  clause  was  inserted  there-  stands;  praying  for  a  correction  of  the 

in;  and  had  the  defendant  refused  to  policy  in    accordance  with    the   agree- 

perform    its   agreement    the   plaintiffs  ment,  and  for  a  recovery  of  the  money 

would  have   secured    other   insurance  which  they  would  be  entitled  to  recover 

elsewhere  of  the  same  character  as  that  under  the  amended  policy, 

which    they   had   by   the   first    policy.  It  was  held  that  the  plaintiffs  were  en- 

which  they  could  have  easily  done  for  titled  to  the  relief  prayed  for,  and  that 

the  same  price;  that  the  goods  on   the  they  could  not  be  charged  with  laches  in 

17th  day  of  August,  1884,  were  partly  not  examining  the  policy  and  applying 

destroyed  and  greatly  damaged  by  fire ;  sooner  for  its  correction,  since  they  were 

that  at   the  time  of  the  insurance  and  justified  in    believing   that   the  policy 

of  the  fire  they  were  of   the  value  of  would  be  in  all  respects  similar  to  the 

$37,354!    that  the  plaintiffs'  loss    was  previous  one. 

$5,218;  that  there  was  other  insurance  1.  See  supra,  note  i,  p.  361. 
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(Conn.  Prac.  Act,  p.  147,  No.  253.) 

{Commenciment  as  in  Form  No.  5912.) 

1.  The  defendant  is  a  corporation,  incorporated  under  the  laws  of 
the  State  of  New  York,  with  power  to  make  contracts  of  insurance 
against  fire,  and  has  appointed  /oAn  Doe  of  Hartford  its  attorney,  on 
whom  service  of  process  against  it  within  this  State  can  be  lawfully 
made. 

2.  Or\May  1st,  iS78,  the  plaintiff  agreed  with  the  defendant  for  an 
insurance,  by  the  defendant,  of  his  house  and  barn,  on  his  lot  situated 
on  the  corner  of  Xing  and  Prince  streets,  in  Stamford,  against  fire  for 
one  year,  to  the  amount  of  %3,000,  of  which  ^,000  was  to  be  placed 
on  the  house,  and  %1,000  on  the  barn. 

3.  A  policy  was  issued  ig  consequence  of  said  agreement,  of  which 
Exhibit  A,  hereto  annexed,  is  a  copy,  and  the  plaintiff  paid  the 
defendant  ^15  therefor. 

4.  By  either  mistake  or  fraud,  on  the  part  of  the  defendant,  the 
barn  was  not  mentioned  in  said  policy,  but  the  house  is  therein 
expressed  to  be  insured  for  %3,000. 

5.  On  July  15th,  iS78,  said  barn  burned  down,  and  was  wholly  con- 
sumed, without  the  fault  of  the  plaintiff. 

6.  The  plaintiff  had  kept,  up  to  the  time  of  said  fire,  all  the  con- 
ditions in  said  policy  on  his  part,  to  be  performed. 

7.  The  plaititiff  on  /u/y  20th,  i878,  made  due  proof  of  the  total  loss 
of  said  barn,  and  transmitted  the  same  to  the  defendant,  in  all  respects 
in  conformity  to  the  provisions  of  the  policy. 

8.  The  defendant,  on  receipt  thereof,  notified  the  plaintiff  that 
it  did  not  recognize  any  liability  to  him,  because  the  barn  was  not 
named  in  the  policy. 

9.  The  plaintiff  received  said  policy  just  as  he  was  starting  on  a 
voyage  to  Cul>a,  and  did  not  read  it  until  after  his  return,  which  was 
after  the  fire,  and  up  to  that  time  had  supposed  that  the  policy  was 
drawn  pursuant  to  said  agreement,  to  cover  both  barn  and  house. 

10.  Said  barn  was  worth  $2,000,  at  the  time  of  said  fire,  and  the 
loss  thereon  was  total. 

11.  The  plaintiff  on  August  1st.  jS78,  requested  the  defendant  to 
correct  said  policy,  by  making  it  conform  to  said  agreement,  but  the 
defendant  refused  to  correct  it,  in  any  way. 

The  plaintiff  claims, 

(i.)  A  reformation  of  said  policy. 

(2.)  %1,200  damages,  by  way  of  equitable  relief. 

(Continuing  and  concluding  as  in  Form  No.  5912.) 

Form  No.  1 1520.' 

To  the  Chancery  Court  of  the  County  of  Warren. 
John  Doe.,  Richard  Roe  and  Francis  Fern,  citizens  of  the  city  of  St. 

1.  The  form  given  in  the  text  is  in     form  the  policy  and  to  decree  its  pay- 
substance  the  bill  in   Phoenix   F.   Ins.     ment  to  those  for  whom  it  should  have 
Co.   V.   Hoffheimer,  46  Miss.   645.     In     been  made, 
that  case  it  was  held  that  on  the  bill         See  supra,  note  I,  p.  361. 
exhibited  the  court  had  power  to  re- 

365  Volume  10. 


11520.  INSURANCE.  11520. 

Louis,  in  the  state  of  Missouri,  and  partners  in  business  under 
the  name,  firm  and  st)''le  of  Doe,  Roe  (>  Co.,  complainants, 

against 
The  Phoenix  Insurance  Company,  a  corporation  established  and  exist- 
ing under  the  laws  of  the  state  of  Connecticut^  and  doing  business 
in  said  county  of  Warren,  defendants. 
The  complainants  show  to  the  court  that  on  the _/frj/ day  oi  August, 
iS95,  complainants  engaged  in  mercantile  business  in  the  city  of 
Vicksburg,  in  the  county  of  Warren,  in  the  state  of  Mississippi,  for  the 
sale  of  liquors,  tobacco,  groceries  and  other  wares  and  merchandise, 
and  put  said  business  in  charge  of  and  under  the  control  and  man- 
agement of  one  William  West,  as  agent,  at  a  fixed  salary  for  services 
in  conducting  said  business;  that  in  the  qionths  of  August  and  Sep- 
tember  in  said  year,  complainants  supplied  said  West,  as  agent,  with  a 
stock  of  goods  of  the  value  of  two  thousand  dollars,  which  stock  of 
goods  was  insured  from  time  to  time  during  the  latter  part  of  the 
year  i895  and  during  the  year  1 8-9(5;  that  on  the  twenty-fifth  day  of 
September,  iS95,  the  said  William  West,  as  agent  as  aforesaid,  applied 
to  one  Samuel  Short,  of  said  Vicksburg,  for  insurance  against  loss  and 
damage  by  fire,  on  the  stock  of  goods  so  kept  by  him  for  sale,  to  the 
2Si\o\x\\t  oi  fifteen  hundred  dLoW^xs;  that  at  the  time  said  application 
for  said  insurance  was  made,  the  said  Short  was  the  legally  consti- 
tuted agent  of  t\ityE,tna  Insurance  Company,  a  corporation  established 
and  existing  under  the  laws  of  the  state  of  Connecticut,  and  doing 
business  in  said  city  of  Vicksburg  through  their  said  agent;  that  at  the 
time  said  application  was  made,  the  said  West  informed  the  said 
Short,  agent  as  aforesaid,  that  he,  the  said  West,  held  such  mer- 
chandise to  be  cowered  by  the  insurance  applied  for  as  aforesaid,  and 
was  selling  the  same  as  agent  for  the  complainants,  his  principals 
and  the  owners  thereof;  that  %a.id  ALtna  Insurance  Company,  through 
said  Short,  their  agent,  on  the  said  twenty-fifth  day  of  September, 
issued  to  said  West,  as  agent,  a  policy  of  insurance,  assuming  -a  risk 
oi  fifteen  hundred  dollars,  against  fire  on  said  merchandise  for  the 
period  of  three  months  from  said  date,  the  said  West,  as  agent,  paying 
therefor  the  premium.  That  at  the  time  the  aforesaid  insurance  was 
effected,  said  Short  was  also  the  agent  of  the  defendants,  the  Phoenix 
Insurance  Company;  that  on  the  nineteenth  day  of  February,  i896,  the 
policy  of  insurance  aforesaid  having  expired,  the  said  IVest  applied  to 
the  said  Short,  as  agent  of  the  said  Phoinix  Insurance  Cofnpany,  for 
another  policy  of  insurance  against  fire,  risk  to  the  same  amount,  on 
the  said  goods  and  merchandise,  to  the  said  West,  as  agent,  who  paid 
said  Short  therefor  the  premium.  That  at  the  time  of  the  issuance 
of  the  first  policy  in  September,  iS95,  the  said  Short,  as  agent  of 
the  said  ^tna  Insurance  Company,  had  notice  and  full  knowledge 
that  the  said  goods  and  merchandise  covered  by  said  policy 
were  the  property  of  the  complainants,  that  West  was  the  agent  of 
the  complainants  and  that  the  policy  was  for  their  benefit,  and  that 
said  policy  was  in  fact  issued  to  the  said  West  as  agent  of  complain- 
ants and  with  the  intent  and  for  the  purpose  of  protecting  the 
interests  of  his  principals  in  said  goods;  that  on  the  nineteenth  day 
oi  February,  \Z96,  the  %^\^  Short,  agent  of  the  defendants,  the  said 
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Fhcenix  Insurance  Company,  being  instructed  by  the  said  West,  as  agent, 
to  make  out  the  poHcy  then  applied  for  in  said  company  like  the  first 
one  made  out  by  said  Short  for  said  West,  as  agent,  in  the  ^tna 
Insurance  Compafiy  before  mentioned,  knowing  that  it  should  be  filled 
up  so  as  to  make  the  same  valid  and  effectual,  to  cover  the  interests 
of  the  complainants  in  the  said  merchandise,  did  on  said  nineteenth 
day  of  February,  issue  a  policy,  as  agent  of  defendants,  whereby  the 
defendants  assumed  a  risk  oi  fifteen  hundred  dollars  on  the  said  goods 
and  merchandise  for  a  period  of  three  months  from  said  date  last 
aforesaid,  and  received  from  said  West  the  premium  for  the  same. 
That  by  accident  or  mistake,  the  defendants,  by  their  agent,  said 
Short,  omitted  and  neglected  to  insert  in  said  policy  that  William 
West,  agent,  was  insured;  that  on  the  nineteenth  day  oiMay,  i896, 
the  said  policy  of  insurance  was  renewed  by  defendants  for  a  period 
of  nine  months  from  said  nineteenth  day  of  May;  that  at  the  time  the 
renewal  of  said  policy  was  made  it  was  confidently  relied  upon  and 
believed  by  said  West  that  said  policy,  which  was  continued  by  said 
renewal,  covered  and  protected  the  interests  of  complainants  in  said 
merchandise.  That  on  the  twenty-third  day  of  December,  iS96, 
said  merchandise,  so  insured,  was  totally  destroyed  by  fire,  without 
fault  on  the  part  of  the  complainants  or  of  the  said  West;  that  on 
the  twenty-fourth  day  oi  December,  i896,  notice  and  proof  of  such  loss 
was  furnished  the  said  defendants. 

Wherefore  complainants  pray  that  said  policy  of  insurance  and  the 
renewal  thereof  may  be  corrected  and  reformed  by  inserting  therein 
that  said  insurance  was  made  by  William  West,  agent,  or  by  William 
West,  for  whom  it  may  concern,  or  by  William  West  for  account  of 
complainants,  or  by  inserting  such  other  words  as  will  cover  and 
protect  the  interest  of  said  complainants  in  said  goods  and  mer- 
chandise, and  that  said  complainants  may  have  the  benefit  of  said 
policy  of  insurance  so  corrected  and  reformed,  and  that  the  amount 
so  insured  by  said  complainants  on  said  merchandise  be  paid  to 
them,  and  for  such  other  and  further  relief  as  may  be  consistent  with 
the  facts  of  the  case  and  as  to  the  court  may  seem  meet. 

(^Signature  and  verification  as  in  Form  No.  ^275. ) 

f.  To  Restrain  Company  from  Further  Prosecution  of  Business.' 

(1)  Petition. 

Form  No.  1 1521.' 

1,  For  forms  connected  with  injunc-  with  the  rules,  restrictions  or  conditions 
tion  proceedings,  generally,  see  the  provided  by  law,  or  has  exceeded  or  is 
title  Injunctions,  vol.  9,  p.  822.  exceeding  its  corporate  powers,  he  shall 

2.  Illinois. —  If  the  auditor  of  the  state,  apply  by  petition  to  a  judge  of  any 
upon  examination  of  any  insurance  circuit  court  of  the  state  to  issue  an 
company,  incorporated  in  this  state,  is  injunction  restraining  such  company, 
of  the  opinion  that  it  is  insolvent,  or  that  in  whole  or  in  part,  from  further  pro- 
its  condition  is  such  as  to  render  its  ceeding  with  its  business  until  a  full 
further  continuance  in  business  haz-  hearing  can  be  had,  or  otherwise  as  the 
ardous  to  the  insured  therein  or  to  the  judge  may  direct.  Starr  &  C.  Anno, 
public,  or  that  it  has  failed  to  comply  Stat.  (1896),  c.  73,  par.  268. 
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(Precedent  in  Chicago  L.  Ins.  Co.  z..  Auditor,  lOO  111.  478.) 

[(7/V/<r  of  court  and  address  as  in  Form  No.  4^70.)Y 
Your  petitioner,  T.  B.  Needles,  Auditor  of  Public  Accounts  for  the 
state  of  Illinois.,  respectfully  represents  as  such  Auditor,  and  in  his 
official  capacity,  that  he  has  lately,  as  Auditor  as  aforesaid,  caused 
an  examination  to  be  made,  in  pursuance  of  an  act  of  the  General 
Assembly  of  said  State,  entitled  "An  Act  in  regard  to  the  dissolution 
of  insurance  companies,"  approved  February  17,  1874,  and  in  force  July 
r,  1874,  of  the  Chicago  Life  Insurance  Company.,  of  Chicago.,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  and  subject  to  the 
laws  of  said  State  of  Illinois,  and  having  its  principal  place  of  busi- 
ness in  the  city  of  Chicago;  and  that  the  result  of  the  said  examina- 
tion, and  the  general  condition  and  amount  of  the  assets  and  liabilities 
of  said  company,  appear  in  a  schedule  hereto  annexed,  and  marked 
"  Exhibit  A"  and  which  your  petitioner  craves  may  be  taken  and 
considered  as  a  part  hereof.  And  your  petitioner  shows  that,  from 
such  examination,  he  is  of  the  opinion  that  the  condition  of  said 
company  is  such  as  to  render  its  further  continuance  in  business  haz- 
ardous to  the  insured  therein,  and  that  your  petitioner  has  so  certified 
to  the  Attorney  General. 

Therefore  your  petitioner  prays  that  the  said  company  may  be 
summoned  to  answer  your  petitioner  respecting  the  matter  herein  set 
forth;  and  that  they  may  be  enjoined  and  restrained  from  further 
proceeding  with  their  said  business;  and  that  a  receiver  may  be 
appointed  to  take  charge  of  the  real  estate  and  effects  of  said  com- 
pany, in  pursuance  of  the  act  aforesaid,  and  with  the  powers  therein 
prescribed  and  usually  vested  in  a  receiver.  And  that  in  the  mean- 
time, and  until  the  cause  may  be  heard,  the  said  company  may  be 
temporarily  enjoined  as  above  prayed,  and  that  a  receiver  be  named 

For  similar  statutes  in  other  jurisdic-  New  Hampshire.  —  Pub.  Stat,  (1891), 

tions  governing  proceedings  to  enjoin  c.  168,  §§  14,  15. 

or  dissolve  insurance  companies  see  as  New  Jersey.  — Gen.   Stat.  (1895),    p. 

follows:  1751,  §48;  p.  1752,  §  50;  p.  1754,  ^  64. 

Alabama.  —  Civ.  Code  (1896),  §§  2580,  New  Mexico.  —  Comp.    Laws    (1897), 

25S1.  §  2122  et  seq. 

Arkansas.  — Sand.  &  H.  Dig.  (1894),  New  York.  —Birds.  Rev.  Stat.  (1896), 

§  4115,  subs.  8.  p.   1616,  §  43;  p.  1622,  §   56;  p.    1626, 

California.  —  Pol.  Code  (1897),  §  600.  §  76. 

Colorado  — Mills'  Anno.  Stat.  (1891),  Oklahoma.  —  Stat.  (1893),  ^  3047. 

.  §  2240.  Pennsylvdnia.  —  Bright.     Pur.     Dig. 

Connecticut.  —  Gen.    Stat.    (1888),   §§  (1894),  p.  1045,  §  51. 

2822,  2823,  2836,  2869.  2871,  2872.  Rhode  Island.  —  Gen.  Laws  (1896),  c. 

Georgia.  —  2  Code  (1895),  §  2048.  181,  §§  4  et  seq.;  31  et  seq. 

Massachusetts. —  Stat.  (1894),  c.  522,  Tennessee.  —  Code    (1896),    §§    3285, 

§§  7.  8.  3286. 

Michigan.  —  Comp.  Laws  (1897),  §§  67a-^.  —  Rev.  Stat.  (1898),  §  415. 

7201,  7249.  Vermont.  —  Stat.  (1894),  §  4208  et  seq. 

Minnesota. — Laws  (1895),  c.   175,  §§  IVashin^ton.  —  Ballinger's     Anno. 

7,  8.  Codes  &  Sat.  (1897),  §  2813. 

Missouri. — Rev.  Stat.  (1889),  §  5936  Wyoming. —  Rev.  Stat.  (1887),  §  630. 

et  seq.;  Laws  (1897),  p.  136,  §  13;  Laws  1.  The    matter    to    be     supplied    in 

(1895),  p.  238,  §6.  []   will  not  be  found  in  the  reported 

Nebraska.— Q,oitip.  Stat.  (1897),  ^  3437.  case. 
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and  empowered,  and  that  your  petitioner  may  have  such  other  and 
further  relief  as  may  be  meet.  And  the  petitioner  prays  that  the 
usual  writs  of  summons  and  injunction  may  be  issued  as  aforesaid. 
And  your  petitioner  will  ever  pray,  etc. 

\{Signature  and  verification  as  in  Form  No.  4^70.)Y 

(2)  Order.2 
(a)  For  Temporary  Injunction. 

Form  No.  i  1522.' 

(Precedent  in  Chicago  L.  Ins.  Co.  v.  Auditor,  100  111.  479.) 

[In  the  Circuit  Court  of  Cook  County. 

July  Term,  a.  d.  i877 
T.  B.  Needles,  Auditor  of  Public  Accounts  '\ 
for  the  State  of  Illinois, 
against 
Chicago  Life  Insurance  Company. 

And  now  comes  said  complainant,  by  E.  B.  Sherman,  his  solicitor, 
and  moves  the  court  to  appoint  a  receiver  of  said  company,  pursuant 
to  the  statute  in  such  case  made  and  provided,  and  said  defendant, 
having  been  duly  served  with  notice,  also  comes  by  C.  C.  Bonney,  its 
solicitor,  appearing  for  the  purpose  of  this  motion,  and  not  waiving 
any  of  the  rights  of  said  defendant,  but  insisting  upon  the  same;  and 
the  court  having  heard  counsel  on  said  motion,  it  is  thereupon 
ordered  that  George  M.  Bogue,  of  Chicago,  in  county  of  Cook,  be,  and 
he  is  hereby,  etc.,  appointed  receiver  of  all  and  singular  the  real 
estate,  personalty,  choses  in  action,  bonds,  bills,  notes,  securities, 
evidences  of  indebtedness,  books,  records,  moneys,  checks,  drafts,  and 
property  and  assets  of  every  nature,  real  and  personal,  of  and  belong- 
ing to  said  defendant,  or  in  any  manner  held  in  trust  for  or  subject 
to  the  control  of  said  defendant,  as  the  same  are  on  this  Kth  day  of 
July,  with  power  to  take  possession  of  the  same  forthwith,  and  to 
institute  any  and  all  necessary  proceedings  or  actions  to  recover  the 
same,  either  at  law  or  in  equity. 

And  it  is  further  ordered,  that  the  president  and  secretary  of  said 

1.  The  matter  to  be  supplied  in  whether  an  injunction  shall  be  issued. 
\  ]  will  not  be  found  in  the  reported  He  may  in  all  such  cases  make  such 
case.  orders  and  decrees  from  time  to  time  as 

2.  For  the  formal  parts  of  an  order  the  exigencies  and  equities  of  the  case 
in  a  particular  jurisdiction  see  the  title  may  require,  and  in  any  case,  after  a  full 
Orders.  hearing  of  all  the  parties,  may  dissolve, 

3.  Illinois.  —  Upon  the  filing  of  a  peti-  modify  or  perpetuate  such  injunction 
tion,  it  shall  be  discretionary  with  the  and  make  all  such  orders  and  decrees  as 
judge  either  to  issue  an  injunction  may  be  needful  to  suspend,  restrain  or 
forthwith  or  to  grant  an  order  for  the  prohibit  the  further  business  of  the  corn- 
company,  on  such  notice  as  he  may  pany.  Starr  &  C.  Anno.  Stat.  (1896),  c. 
prescribe,  to   show  cause  why  an    in-  73.  par.  268. 

junction  should  not  issue,  or  to  cause  a  See  also  list  of  statutes  cited  supra, 
hearing  to  be  had  on  complaint  and  an-     note  2.  p.  367. 

swer  or  otherwise,  as  in  ordinary  pro-        4.  The  matter  enclosed   by  [  ]  will 
ceedings  in  equity,  before  determining     not  be  found  in  the  reported  case. 
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Chicago  Life  Insurance  Company  do,  on  request,  without  delay,  execute 
and  deliver  to  said  receiver  all  necessary  deeds,  conveyances  and 
assurances  of  title  proper  and  requisite  to  carry  out  the  foregoing 
orde^,  and  to  vest  in  said  receiver  full  title  to  all  and  singular  the 
properties,  assets  and  choses  in  action  of  said  defendant,  and  that 
said  receiver  do  have  and  exercise  all  and  singular  the  rights  and 
powers  conferred  upon  such  receiver  by  the  statutes  of  this  State  in 
that  behalf. 

And  it  is  further  ordered,  that  said  receiver  give  bond  in  the  sum 
of  $200,000  with  good  and  sufficient  sureties  to  be  approved  by  the 
court,  conditioned  for  the  faithful  performance  of  his  duties  as  such 
receiver,  and  that  on  the  approval  of  such  bond  he  be  forthwith 
empowered  with  all  the  rights  and  powers  of  such  receiver  as  afore- 
said, and  with  the  usual  powers  of  a  receiver  in  equity,  with  liberty 
to  apply  to  the  court  from  time  to  time  for  such  further  directions 
and  orders  as  may  be  necessary  to  the  discharge  of  his  trust. 

It  is  further  ordered,  that  said  defendant,  the  Chicago  Life  Insur- 
ance Company,  its  officers,  agents,  attorneys  and  servants,  be  and  they 
are  hereby  enjoined  and  restrained,  until  the  further  order  of  the 
court,  from  further  proceeding  with  their  said  business,  and  from 
making  any  transfer  or  disposition  of  their  property  other  than  to- 
said  receiver  as  aforesaid,  and  from  receiving  or  paying  out  any 
moneys,  and  that  neither  said  receiver  nor  said  defendant,  its  officers, 
agents,  servants  or  attorneys,  shall  exact  or  take  from  its  policy- 
holders any  sum  or  sums  of  money  to  accrue  from  premiums  on 
policies  beyond  what  may  be  justly  due  or  payable  on  or  as  of  the 
1th  day  oi  July,  a.  d.  i877. 

(^)  For  Permanent  Injunction. 

Form  No.  1 1  5  2  3 .' 

(Precedent  in  Chicago  L.  Ins.  Co.  v.  Auditor,  100  111.  481,) 

\(^Title  of  court  and  cause  as  in  Form  No.  11522. y\^ 
And  now,  on  this  2d  day  oi  July,  188I,  being  one  of  the  days  of  the 
June  term  of  the  said  court,  this  cause  came  on  to  be  heard  upon  the 
motion  of  the  solicitor  of  said  Auditor  for  a  perpetual  injunction 
against  the  said  defendant;  and  the  court,  having  considered  the 
petition  of  the  said  Auditor,  and  the  exhibits  therewith  filed  and 
made  a  part  thereof,  and  the  answer  of  the  said  defendant  thereto, 
all  of  which  were  filed  on  the  7th  day  of  yuiy,  i877,  the  order 
entered  thereupon  restraining  the  said  defendant  from  the  further 
prosecution  of  its  business  until  the  further  order  of  the  court,  and 
appointing  George  M.  Bogue  receiver  of  the  said  company,  which  was 
entered  on  the  said  Tth  day  oi  July,  i8[77] ;  and  having  considered  the 
evidence  introduced  in  behalf  of  the  said  complainant,  and  also  on 
behalf  of  the  said  defendant;  and  having  heard  argument  of  counsel 
for  the  respective  parties,  and  after  a  full   hearing  of  the  parties 

1.  See  supra,  note  3,  p.  369.  [  ]  will  not  be  found   in  the  reported 

2.  The  matter  to  be  supplied  within     case. 

370  Volume  10. 


11523.  INSURANCE.  11524. 

interested, —  that  is  to  say,  the  said  Auditor,  the  complainant,  and  the 
said  Chicago  Life  Insurance  Company,  the  defendant,  —  and  having 
considered  the  motion  of  the  said  defendant  for  a  decree  in  its  favor, 
filed  in  said  cause  at  the  conclusion  of  the  said  hearing,  wherein  the 
said  defendant  soecified  the  grounds  upon  which  its  said  motion  was 
based;  and  being  fully  advised  in  the  premises,  the  court  doth  over- 
rule and  deny  the  said  motion  of  said  defendant  for  a  decree  in  its 
favor,  and  doth  find  that  the  only  question  now  before  the  court  upon 
this  hearing  is,  whether  the  said  defendant  shall  be  perpetually 
enjoined  from  the  further  prosecution  of  its  business.  And  the 
court  doth  further  order,  adjudge  and  decree,  that  the  said  defend- 
ant be  and  hereby  is  perpetually  enjoined,  restrained  and  prohibited 
from  the  further  prosecution  of  its  business.  And  the  court  doth 
further  order  and  adjudge,  that  the  cost  of  this  proceeding  be  paid 
by  the  defendant  out  of  any  property  of  the  defendant  available  for 
that  purpose. 

And  now,  the  said  defendant  having  been  perpetually  enjoined  from 
the  further  prosecution  of  its  business,  it  is,  thereupon,  on  motion  of 
the  solicitor  of  the  said  Auditor,  now  made  in  open  court,  further 
ordered,  adjudged  and  decreed,  that  the  order  of  the  court  heretofore 
made  in  the  said  cause,  appointing  the  said  George  M.  Bogue  receiver 
of  the  said  defendant,  be  and  the  same  is  hereby  ratified  and  confirmed. 

2.  Against  Insured's  Executor  to  Recover  Proceeds  of 

Policy. 

Form  No.  i  1524. 

(Precedent  in  Fenn  v.  Lewis,  81  Mo.  261.)' 

\{Title  of  court  and  cause  as  in  Form  No.  5921.^]^ 

Now  come  plaintiffs  and  state  that  plaintiff,  Mary  Ellen  Fenn^^2t.% 
in  the  lifetime  of  Ingram  Fenn.,  his  lawful  wife,  having  been  married 
to  'azXA  Ingrain  Fenn  in  the  year  to  wit,  i855,  and  remained  the  true 
and  lawful  wife  of  the  said  Ingram  Fenn  up  to  the  date  of  his  death 
in  the  year  a.  d.  i87<?,  and  is  now  the  widow  of  the  said  Ingram 
i'V^/?,  said  i^^««  having,  on,  to  wit,  \.\v&  15th  ddiy  oi  September,  i878, 
departed  this  life.  That  plaintiff,  fesse  Sophia  Fenn,  is  the  child  of  said 
Ingram  Fenn,  born  of  said  Ingram  Fenn  and  plaintiff,  Mary  Ellen  Fenn, 
in  lawful  wedlock  in,  to  wit:  the  year  a.  d.  i8J7.  That  said  Ingram 
Fenn  resided  at  and  before  his  death  in  the  city  of  St.  Louis,  in  the 
State  of  Missouri,  and  was  at  the  time  of  his  death,  and  had  been 
long  prior  thereto,  a  member  of  an  organization  known  as  the  Knights 
of  Honor,  and  particularly  of  that  branch  of  said  organization  known 
as  Oak  Lodge,  numbered,  one  hundred  {lOO),   having  as  its  place   of 

1,  This  petition  was  demurred  to  on  10  Mo.  App.  478).     The  action  of  the 

the   ground  that  it  did   not  set   forth  court  of  appeals  was  affirmed  by  the 

facts  sufficient  to  constitute  a  cause  of  supreme   court  in  Fenn   v.    Lewis,   81 

action.     The  action  of  the  circuit  court  Mo.  259. 

in  sustaining  the  demurrer  was  reversed        2.  The  matter  to  be  supplied  within  [] 

by  the  court  of  appeals  (Fenn  v.  Lewis,  will  not  be  found  in  the  reported  case. 
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residence  the  city  of  St.  Louis,  aforesaid.  That  said  Knights  of 
Honor,  and  that  branch  thereof  known  as  Oak  Lodge,  number  one 
hundred,  is  an  association  having  for  its  objects,  among  other  things, 
as  declared  in  its  char[ac]ter  and  constitution :  "  To  promote  benevo- 
lence and  charity  by  establishing  a  widows  and  orphans'  benefit  fund, 
from  which,  on  satisfactory  evidence  of  the  death  of  a  member  of  the 
corporation  who  has  complied  with  its  lawful  requirements,  a  sum 
not  exceeding  five  thousand  (^,000)  dollars,  shall  be  paid  to  his 
family,  or  as  he  may  direct;  to  provide  for  creating  a  fund  for  the 
relief  of  sick  and  distressed  members,  and  to  ameliorate  the  condi- 
tion of  humanity  in  every  manner."  That  said  Ingram  Fenn  was,  at 
the  date  of  his  death,  a  full  rate  member  of  said  Oak  Lodge  One 
Hundred,  in  good  standing,  and  had  complied,  in  his  lifetime,  with  all 
lawful  requirements  of  said  corporation,  whether  by  its  charter,  con- 
stitution, or  otherwise.  That  according  to  the  constitution  of  said 
Oak  Lodge,  numbered  one  huiidred  (J^OO),  it  was  provided  that  the 
sum  of  three  thousand  (^,000)  dollars  should  be  paid  on  the  death  of 
every  full  rate  member  thereof.  That  it  is  provided,  among  other 
things,  in  the  constitution  of  said  Oak  Lodge  numbered  one  huridred, 
that  "any  brother  may  cause  to  be  entered  upon  the  reporter's 
record  book,  a  direction  to  whom  his  benefits  shall  be  paid,  and  he 
shall  pay  for  such  entry  a  fee  of  not  less  than  twenty-five  cents;  he 
may  at  any  time  cause  said  entry  to  be  changed  upon  paying  a  like 
fee;  or  he  may  have  a  benefit  certificate  issued  to  him  upon  paying 
the  fee  prescribed  by  the  Supreme  Lodge;  all  such  entries  shall  be 
made  by  the  personal  direction  of  the  brother.  In  case  no  direction 
is  made  by  a  brother,  either  by  will,  entry  or  benefit  certificate,  the 
same  to  be  paid  to  the  person  or  persons  entitled  thereto." 

That  said  Iiigrain  Fenn  did  not  cause  to  be  entered  in  said 
reporter's  record  book  a  direction  to  whom  his  benefits  should  be 
paid,  and  did  not  have  a  benefit  certificate  issued  to  him,  or  at  all  by 
said  Oak  Lodge.  That  there  was  given  by  said  Ingratn  Fenn  no  direc- 
tions, either  by  will  or  by  such  entry,  or  by  a  benefit  certificate,  as  to 
whom  his  benefits  should  be  paid.  That  these  plaintiffs  constitute 
the  entire  and  only  family  left  surviving  him  by  said  Ingram  Fenn, 
and  as  such  became,  and  are,  entitled  to  the  benefits  payable  by  said 
Oak  Lodge  upon  the  death  of  said  Ingram  Fenn  —  which  benefits 
amount  to  the  sum  of  three  thousand  (^,000)  dollars,  under  and  by 
virtue  of  the  charter  and  constitution  thereof,  as  hereinbefore  set 
forth;  there  being  no  other  or  further  provision  touching  said  matter 
in  either  said  charter  or  constitution,  and  no  other  or  further  con- 
tract than  arises  from  the  facts  and  provisions  hereinbefore  set  forth. 

That  on  the  2Jt.th  day  of  October,  a.  d.  i87^,  said  Oak  Lodge  num- 
bered one  hundred  (J.0O),  caused  to  be  drawn  by  the  Supreme  Dicta- 
tor, and  by  the  Supreme  Reporter  of  said  Supreme  Lodge  Knights  of 
Honor,  on  the  Supreme  Treasurer  thereof,  its  certain  draft  or  order 
for  the  payment  out  of  the  widows  and  orphans'  benefit  fund,  of  said 
organization,  to  the  order  of  the  trustees  of  Oak  Lodge  numbered  one 
hundred.  Knights  of  Honor,  to  pay  to  the  legal  heirs  of  Ingram  Fenn, 
deceased,  three  thousand  {$3,000)  dollars,  on  the  death  of  said  Ingram 
Fenn,  a  member  of  said  Oak  Lodge  numbered  one  hundred,  of  St.  LouiSy 

373  Volume  lo. 


1 1 524.  INSURANCE.  1 1 525. 

Missouri,  as  per  the  directions  of  said  deceased  brother  —  said  order, 
by  the  words  "  deceased  brother  "  meaning  said  Ingram  Fenn.  That 
these  plaintiffs  constitute  the  sole  surviving  legal  heirs  of  said  Ingram 
Fenn,  and  they  were  the  sole  surviving  legal  heirs  at  the  date  of  his 
death. 

That  said  trustees  of  said  Oak  Lodge  numbered  one  hundred  endovsti\ 
and  delivered  said  draft  or  order  to  the  defendant  Martrom  D.  Lewis\ 
that  said  Martrom  D.  Lewis  converted  said  draft  or  order  to  his  own 
use,  and  collected  thereon  and  therefor  the  sum  of  three  thousand 
(^,000')  dollars,  upon  presenting  said  draft  or  order  to  the  said 
Supreme  Treasurer  aforesaid;  that  said  sum  of  three  thousand 
(^,000)  dollars,  so  collected  by  defendant,  he  has  and  retains  in  his 
possession,  and  has  converted  the  same  to  his  own  use,  though  the 
same  has  been  demanded  of  him  by  these  plaintiffs.  Plaintiffs 
further  say  that  said  Lewis  is  administrator  of  the  estate  of  said 
Ingram  Fenn,  and  took  possession  of  said  draft  or  order  and  the 
proceeds  thereof,  and  claims  to  hold  the  same  in  his  capacity  of  such 
administrator.  Wherefore,  plaintiffs  state,  that  said  Lewis  is  indebted 
to  them  in  said  sum  of  three  thousand  {%S,00O)  dollars,  for  which  sum, 
with  interest  and  their  costs,  plaintiffs  pray  judgment. 

\(^Sig7iature  of  attorney  as  in  Form  No.  5921.^]^ 

3.  Against  Company's  Agent  to  Recover  Penalty.^ 

Form  No.  11525.* 

(^Venue  and  title  of  court  as  in  Form  No.  6939.') 

The  people  of  the  state  of  Illinois,  plaintiffs,  by  Andrew  Jackson, 

1.  The  matter  to  be  supplied  witl^in  complied  with  the  requirements  of  the 
[  ]  will  not  be  found  in  the  reported     insurance  laws  of  this  state. 

case.  This  information  was  sufficient,  the 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat,  court  holding  that  in  actions  to  recover 
(1896),  c.  73,  pars.  33,  36,  66.  a  penalty  under  N.  J.  Gen.  Stat.  (1895), 

New  Jersey.  — Laws  (1899),    p.    174;  p.  1762,  §   103,  providing   that  it  shall 

Gen.   Stat.  (1895),  p.  1762,  §  iot,  {amend-  be  unlawful  for  any  company,  corpora- 

ing  Pamphlet  Laws  (1877),  p.  102).  tion  or  association  incorporated  or  or- 

Frecedent.  —  In  Fay  v.  Brewster,  45  ganized  under  the  laws  of  this  state  or 
N.  J.  L.  432,  the  information  charged  of  any  other  state  or  nation,  itself  or  by 
that  defendant,  on  the  fifteenth  day  of  its  agent  or  for  any  such  agent  to  solicit 
February,  1881,  at  Rahway,  in  this  or  negotiate  any  contract  of  insurance 
state,  did  solicit  one  David  B.  Dunham  of  any  kind  unless  such  company,  cor- 
to  effect  a  contract  of  insurance  upon  poration  or  association  shall  be  author- 
his  life  with  the  Hartford  Lite  &  An-  ized  to  transact  business  in  this  state, 
nuity  Insurance  Company,  a  foreign  it  is  not  necessary  to  allege  that  the 
corporation,  organized  under  the  laws  defendant  is  a  foreign  corporation,  and 
of  the  state  of  Connecticut,  and  did  then  that  an  averment  that  it  has  not  com- 
and  there  negotiate  a  contract  of  insur-  plied  with  the  provisions  of  the  insur- 
ance with  the  said  Dunham,  then  a  ance  laws  is  sufficient, 
citizen  of  this  state,  in  said  insurance  3.  Illinois.  —  Starr  &  C.  Anno.  Stat, 
company,  and  in  pursuance  of  said  (1896),  c.  73,  par.  33,  providing  for  the 
negotiation  did  then  and  there  cause  appointment  of  an  attorney  for  foreign 
to  be  delivered  to  him  a  contract  of  in-  insurance  companies  doing  business  in 
surance  in  said  company;  that  at  the  the  state,  upon  whom  process  can  be 
time  of  such  solicitation  and  delivery  served;  c.  73,  par.  66,  requiring  a  cer- 
the  said   insurance   company  had  not  tificate  of  authority  from  the  auditor 
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state's  attorney  within  and  for  said  county  of  Cook,^  complain  of 
Richard  Roe,  defendant,  of  a  plea  that  the  said  defendant  on  the  eighth 
day  of  June,  iS98,  at,  to  wit,  in  said  county  of  Cook,  in  said  state  of 
Illinois,  acted  as  agent  of  and  transacted  business  for  the  Russian- 
American  Fire  Insurance  Company  of  New  Hampshire,  a  corporation 
incorporated  under  the  laws  of  the  state  of  New  Hampshire  and 
organized  pursuant  to  an  act  of  the  legislature  of  said  state  of  New 
Hampshire,  entitled  "  An  Act  to  incorporate  the  Russian-American 
Fire  Insurance  Company  of  New  Hampshire,"  approved  March  lo, 
1891,  and  being  chapter  122  of  the  Laws  of  New  Hampshire  of 
1891,  and  the  acts  amending  the  same,  and  existing  therein,  and 
not  being  a  company  organized  or  incorporated  under  the  laws  of 
the  state  of  Illinois,  in  taking  risks  and  transacting  business  of  fire 
insurance  in  the  state  of  Illinois,  to  wit,  in  said  county  of  Cook-,  and 
as  said  agent  as  aforesaid  at,  to  wit,  the  county  aforesaid,  did  pro- 
cure, issue  and  deliver  to  one  John  Doe,  of  Chicago,  in  said  county  of 
Cook,  a  policy  of  insurance,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,  whereby  said  insurance  company  did  insure  the 
said  John  Doe  for  the  period  of  one  year  from  the  said  eighth  day  of 
June,  \W8,  at  twelve  o' clock  noon  of  said  day,  against  loss  and  damage 
by  fire,  to  certain  premises,  in  said  policy  specified,  and  described  as 
follows,  to  wit,  {describing  the  premises  as  in  the  policy),  and  did  then 
and  there,  as  such  agent,  do  and  perform  other  acts  in  and  about  the 
taking  of  the  said  insurance,  which  said  acts  and  each  of  them  were 
done  and  performed  by  said  defendant  as  agent,  as  aforesaid,  he  not 
having  procured  from  the  auditor  of  public  accounts  of  the  state  of 
Illinois  a  certificate  of  authority  stating  that  the  said  Russian- 
American  Fire  Insurance  Company  of  New  Hampshire  had  complied 
with  the  requirements  of  the  acts  of  the  general  assembly  of  the 
state  of  Illinois,  entitled  "An  Act  to  incorporate  and  to  govern  fire, 
marine,  and  inland  navigation  insurance  companies  doing  business 
in  the  state  of  Illinois,"  approved  March  11,  1869,  and  the  amend- 
ments thereto,  which  applied  to  said  company  when  doing  a  fire 
insurance  business  in  the  state  of  Illifiois,  and  also  stating  the  name 
of  the  attorney  appointed  by  said  insurance  company  to  act  for  it  in 
said  state,  and  that  such  acts  and  each  of  them  so  done  and  per- 
formed by  said  defendant  were  and  are  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided.  And  the  plaintiffs  aver 
that  the  said  Russian- American  Fire  Insurance  Company  of  New  Hamp- 
shire had  not,  at  the  time  of  the  issuing  and  delivery  of  said  policy, 
and  of  the  performing  of  the  several  acts  aforesaid,  theretofore,  nor 
has  it  since,  complied  with  the  statute  of  the  state  of  Illinois  in  such 

of  public  accounts,  stating  that  the  com-  was  held  insufficient  in  that  it  failed  to 

pany  has  complied  with   the  require-  allege  that  the  insurance  company  for 

ments  of  law  and  giving  the  name  of  which  the  defendant  acted  as  agent  was 

the  attorney  appointed  to  act  for  the  a  foreign  insurance  company, 

company,    and    providing    a    penalty  1.  Suits  for  Penalties.  —  Every  penalty 

for     violation     of     the     law     relating  shall  be  sued  for  and   recovered  in  the 

thereto.  name  of  the  people,  by  the  state's  at- 

The  form  given  in  the  text  is  based  torney,  in  the  county  in  which  the  com- 

upon  the  facts  in  People  v.  Fesler,  145  pany  or  the  agent  or  agents   violating 

111.  150,     In  that  case  the  declaration  the  provisions  of  this  act  shall  be  situ- 
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cases  made  and  provided,  in  respect  to  the  taking  of  risks  and  the 
transaction  of  fire  insurance  business  in  the  state  of  Illinois,  by 
insurance  companies  incorporated  by  or  organized  under  the  laws  of 
any  state  of  the  United  States,  other  than  the  state  of  Illinois  or  by 
any  foreign  government,  nor  had  said  company  then  and  there  any 
lawful  right  to  transact  the  business  of  fire  insurance  in  the  state  of 
Illinois. 

Wherefore,  and  by  force  of  the  statute,  an  action  has  accrued  to 
the  plaintiffs  to  demand  of  and  have  from  the  said  defendant  the  sum 
oi  five  hundred dioWzxs,  part  and  parcel  of  the  said  sum  above  demanded. 
Yet  the  defendant,  though  requested,  has  not  paid  the  said  sum  of 
money  above  mentioned,  nor  any  part  thereof,  but  fails  and  refuses 
so  to  do,  to  the  damage  of  the  plaintiffs  six  hundred  dollars. 

Wherefore  the  plaintiffs  bring  this  suit,  etc. 

{^Signature  of  attorney  as  in  Form  No.  6939.^ 

4.  By  Insurance  Companies, 
a.  For  Interpleader.' 

Form  No.  11526.* 

To  the  Court  0/  Common  Pleas  of  Northampton  County,  sitting  in 
Equity: 

The  Germania  Life  Insurance  Company,  a  corporation  duly  incor- 
porated under  the  laws  of  the  state  of  New  York,  brings  this  its  bill' 
against  Andrew  J.  Brown,  and  Ellen  Sabina  Staats,  Wilson  A.  Sandt, 
Owen  F.  Sandt,  Lizzie  Sandt,  Emily  Miller,  Fannie  Sandt  and  Daniel 
Sandt,  all  of  said  Northampton  county,  and  thereupon  your  orator 
complains  and  says: 

First.  That  during  the  times  hereinafter  mentioned  your  orator 
was,  and  now  is,  a  corporation  duly  incorporated  under  the  laws  of 
the  state  of  New  York  and  doing  business  in  said  Northampton 
county,  ZQ>vi\xi\ovi\it2\\hoi  Pennsylvania,  as  a  life  insurance*company. 

Second.  That  on  the  thirtieth  day  of  September,  iS95,  your  orator 
issued  a  policy  of  insurance  on  the  life  of  Daniel  P.  Sandt,  for  the 
sum  of  two  thousand  dollars,  payable,  in  case  of  his  death,  to  his  wife 
Diana  Sandt,  and  in  case  of  her  death  before  the  death  of  the 
assured,  then  said  policy  to  be  payable  to  the  children  of  the  said 
Diana  Saftdt. 

Third.  That  on  the  twenty-first  day  of  December,  iS95,  the  said 
Daniel  P.  Sandt  and  Diana  Sandt  assigned  said  policy  to  defendant, 
Andrew  J.  Brown. 

Fourth.  That  on  the  nineteenth  day  of  February,  iS96,  the  said 
Diana  Sandt  died,  leaving  to  survive  her  the  persons  named  in  this 
bill,  as  defendants,  other  than  the  defendant  Andrew  J.  Brown. 

ated,  but  such  penalties  may  be  sued  generally,  see  the  title  Interpleader, 

for  and   recovered   in  the   name  of  the  post. 

people  by  the  attorney  general.     Starr  2.  This  form  is  based  upon  the  bill 

&  C.  Anno.  Stat.  111.  (1896),  c.  73,  par.  filed   in    Brown's  Appeal,    125  Pa.   St. 

36.  303,  on  which  bill  an  order  for  an  inter- 

1.  For  forms  relating  to  interpleader,  pleader  was  granted. 
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Fifth.  That  on  the  twenty-third  day  of  April,  iS98,  the  said  Daniel 
T.  Sandt  died. 

Sixth.  That  on  the  said /7£/^;z/7-//«></ day  of  yi/r//,  1 855,  according 
to  the  terms  of  said  poHcy,  there  was  due  thereon  the  sum  of  two 
thousand  dollars,  with  a  dividend  amounting  to  one  hundred  thirty-six 
dollars. 

Seventh.  That  your  orator  has  received  notice  from  defendants, 
above  named,  other  than  the  defendant  Andrew  J.  Brown,  not  to  pay 
the  said  amounts  due  as  aforesaid  to  the  said  Andrew  J.  Brown. 

Eighth.  That  the  said  defendants  above  named  have  threatened 
to  bring  suits  at  law  against  your  orator  for  the  recovery  of  the 
money  due  on  said  policy. 

Ninth.  Your  orator  further  showing  that  it  cannot  with  safety 
pay  the  aforesaid  sum  of  money  to  either  the  defendant  Andrew  J. 
Brown  or  to  the  other  defendants  above  named,  prays  your  honor- 
able court; 

1.  That  the  said  defendants  be  decreed  to  interplead  together  and 
that  it  may  be  ascertained  in  such  manner  as  the  court  shall  direct  to 
which  of  them  the  said  money  so  held  by  your  oratqr  belongs  and 
ought  to  be  paid. 

2.  That  your  orator  may  be  at  liberty  to  pay  the  said  sums  of 
money  into  court  for  the  benefit  of  such  person  or  persons  as  shall 
appear  to  be  entitled  thereto. 

3.  That  the  defendants  be  restrained  from  commencing  or  prose- 
cuting any  proceedings  at  law  whatever  against  your  orator. 

4.  That  this  honorable  court  extend  to  your  orator  general  relief. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 
(^Affidavit  of  noncollusion.y- 


Form  No.  11527." 

State  of  Indiana,  )  Madison  Circuit  Court, 

Madison  County,  f      '     March  Term,  i%95. 
The  Connecticut  Mutual  Life  Insurance " 
Company,  plaintiff, 
against 
Richard  Roe,  administrator  of  the  estate 
of  William  West,  deceased,  and  Julia 
Doe,  defendants. 

1.  Affidavit.  —  Where  the  bill  is  filed  above  styled  action;  that  to  the  best  of 
by  a  private  individual,  the  affidavit  of  his  knowledge  and  belief  the  plaintiff's 
noncoUusion  must  be  positive;  when  bill  in  the  above  cause  is  not  filed  in 
filed  by  an  officer  of  a  corporation,  it  collusion  with  or  at  the  instance  of  the 
may  be  on  information  and  belief;  in  above  defendants,  or  either  of  them, 
the  latter  case  the  affidavit,  omitting  the  but  merely  of  its  own  accord,  for  relief 
formal  parts,  may  be  as  follows:  "  Be-  in  this  honorable  court,  upon  the  causes 
fore  me,  the  subscriber,  one  of  the  therein  stated  and  set  forth,  and  that  it 
justices  of  the  peace  in  and  for  the  said  has  not  in  any  manner  been  indemnified 
county,  personally  appeared yi?A«  Doe,  by  defendants  or  any  of  them." 
who,  having  been  duly  sworn  accord-  2.  The  form  given  in  the  text  is  sub- 
ing  to  law,  deposes  and  says,  that  he  stantially  the  complaint  for  an  inter- 
is  the  treasurer  of  the  Germania  Life  pleader  filed  in  Pence  v.  Makepeace,  65 
Insurance    Company,    plaintiff,    in    the  Ind.  345. 
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The  Connecticut  Mutual  Life  Insurance  Company,  plaintiff,  complains 
of  Richard  Roe,  administrator  of  the  estate  of  William  West,  deceased, 
and  Julia  Doe,  defendants,  and  says  that  during  the  times  hereinafter 
mentioned  the  plaintiff  was  and  now  is  a  corporation  duly  created  by 
and  under  the  laws  of  the  state  of  Connecticut  and  doing  business  in 
said  Madison  county,  state  of  Indiana,  as  a  life  insurance  company. 
That  on  the  tenth  day  of  June,  i875,  upon  the  application  of  one 
John  Doe,  and  upon  the  payment  by  him,  on  said  tefith  day  oi  June 
and  thereafter  till  the  time  of  his  death,  of  certain  annual  premiums, 
plaintiff  executed  upon  the  life  of  the  said  John  Doe,  and  delivered 
to  him,  for  the  benefit  of  the  defendant,  Julia  Doe,  to  whom  said 
policy  was  made  payable,  a  certain  policy  of  insurance,  whereby,  in 
consideration  of  the  payment  of  said  premiums  in  said  application 
and  policy  stated,  the  plaintiff  undertook,  on  the  death  of  the  said 
John  Doe,  to  pay  to  the  said  Julia  Doe  the  sum  of  five  thousand  dol- 
lars, which  said  policy,  being  No.  38,193,  is  now  in  the  hands  of  the 
defendant,  Richard  Roe,  who  claims  ownership  in  the  same  as  herein- 
after stated ;  that  afterward  and  during  the  lifetime  of  the  said  John 
Doe,  the  said  Julia  Doe,  for  a  valuable  consideration,  and  with  the 
consent  of  her  said  husband,  as  is  claimed  by  the  said  Richard  Roe, 
sold  and  assigned  the  said  policy  to  one  William  West,  then  in  life, 
who  held  the  same,  claiming  title  thereto  to  the  time  of  his  death  on 
the  twentieth  day  of  April,  \?>9Jf.;  that  on  said  twentieth  day  of  April, 
\Z9Jf,  the  said  William  West  died,  intestate;  that  afterward,  to  wit, 
on  the  twenty-fifth  day  of  April,  i854,  the  said  defendant,  Richard 
Roe,  was  duly  appointed  and  qualified  as  administrator  of  the  estate 
of  the  said  William  West,  deceased,  as  by  the  records  now  remaining 
in  this  court  will  appear,  and  as  such  administrator  claims  of  plaintiff 
the  payment  to  him  of  the  amount  due  upon  the  aforesaid  policy ;  that 
on  the  twenty-eighth  day  of  May,  i89^  the  said  John  Doe  died,  whereby, 
upon  the  expiration  of  sixty  days  thereafter,  to  wit,  on  the  twenty- 
seventh  day  oi  July,  i89^,  and  upon  due  proof  of  said  death  having 
been  made  to  the  plaintiff,  at  its  office  in  Hartford,  in  the  state  of 
Connecticut,  the  said  sum  oi  five  thousand  dollars  became  due  and  pay- 
able by  plaintiff  to  whomsoever  might  by  law  be  entitled  thereto; 
that  on  said  twenty-seventh  day  oi  July,  iSP^  the  said  plaintiff  was 
ready  and  willing  to  pay  the  aforesaid  sum  oi  five  thousand  doWars  due 
as  aforesaid;  that  the  sa\d  Julia  Doe  disavows  the  making  of  the 
aforesaid  assignment  and  claims  the  payment  to  her  of  the  aforesaid 
sum  and  has  forbidden  the  plaintiff  the  payment  of  the  said  sum  to 
any  other  person.  That  each  of  the  said  defendants  make  and  assert 
their  claims  to  said  money  in  apparent  good  faith  and  without  any 
collusion  or  understanding  whatever  with  the  plaintiff. 

Wherefore  as  the  plaintiff  is  not  advised  as  to  who  has  the  better 
right  to  the  aforesaid  money,  and  in  order  that  the  plaintiff  may 
avoid  any  controversy  in  the  premises,  and  that  this  honorable  court 
may  award  said  money  to  the  party  entitled  thereto,  plaintiff  brings 
said  sum  oi  five  thousand  doUars  into  court,  and  prays  that  the  court 
may  make  an  order  for  the  deposit  of  the  same  until  the  rights  of  the 
said  parties  are  determined,  and  that  the  said  defendants  may  be 
required  to  interplead  and  settle  their  rights  in  the  premises;  that  the 
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plaintiff  may  be  discharged  with  its  costs  from  further  liability  to 
either  of  the  above  named  defendants  in  the  premises,  and  that  on 
rendering  final  judgment  in  the  premises  the  court  will  order  the  pro- 
duction and  surrender  of  said  policy,  and  for  other  proper  relief. 
{Signature  and  verification  as  in  Form  No.  5915.^ 

b.  To  Have  Policy  Canceled.' 

Form  No.  i  1528.* 

In  the  Superior  Court. 
Suffolk,  ss. 

Between 
Commercial  Mutual  Insurance  Company,  a^ 

corporation  established  under  the  laws  of 

New  York,  plaintiff, 
and 
John  Doe  of  Boston.,  in  the  county  of 
Suffolk,  defendant. 

Bill  of  Complaint. 

On  the  fifteenth  day  of  February,  i898,  defendant  was,  or  pretended 
to  be,  the  owner  of  a  merchant  ship  called  the  Young  Mechanic;  that 
on  sdixA  fifteenth  day  of  February  defendant  effected  two  policies  of 
insurance  with  the  plaintiff,  one  of  said  policies  being  upon  said  ship 
for  the  sum  oi  five  thousand  dollars,  and  the  other  upon  her  freight 
for  the  sum  of  twenty-five  hundred  dollars,  for  a  voyage  from  Boston  to 
Hong  Kong;  that  at  the  time  said  insurance  was  effected  it  was  rep- 
resented by  said  defendant  that  said  ship  was  tight,  staunch  and  in 
all  respects  seaworthy;  that  said  defendant  represented  that  it  was 
his  intention  to  have  said  ship  make  said  voyage  with  reasonable  dis- 
patch; that  said  defendant  represented  that  the  value  of  said  ship 
was  sixty-five  thousand  dollars  and  that  her  cargo  was  to  be  chiefly  ice; 
that  said  ship  sailed  from  Boston  on  the.  fifth  day  of  March,  i898,  on 
her  pretended  voyage;  that  before  her  departure  defendant  had 
obtained  further  insurance  upon  her,  amounting  to  sixty-seven  thou- 
sand five  hundred  dollars;  that  on  the  tenth  day  of  April,  i898,  while 
off  the  coast  of  South  America,  said  ship  was  destroyed  by  fire;  that 
at  the  time  of  obtaining  insurance  from  the  plaintiff  said  ship  was 
not  tight,  staunch  and  seaworthy  and  competent  for  the  voyage,  and 
the  representations  made  by  defendant  in  respect  thereto  were  false 
and  known  to  be  so  by  the  defendant;  that  it  was  never  intended  by 

1.  See  also  the  title  Rescission  and  for  a  commission  was  unnecessarily  in- 
Cancellation.  serted  in  the  bill,  but  that  it  did  not  in 

2.  The  form  given  in  the  text  is  based  any  degree  affect  the  general  scope  of 
upon  the  bill  in  Commercial  Mut.  Ins.  the  bill  or  impair  its  force  or  efficiency. 
Co.  V.  McLoon,  14  Allen  (Mass.)  351.  It  was  further  held  that  the  bill,  by 
The  bill  in  that  case  contained  an  addi-  formal  and  sufficient  averment,  alleged 
tional  prayer  that  a  commission  might  that  defendant  obtained  the  policies  by 
issue  to  take  testimony.  The  bill  was  fraud,  which  gave  him  an  apparent 
demurred  to  on  the  ground  that  it  was  cause  of  action  from  which  the  plain- 
a  bill  to  perpetuate  testimony  and  that  tiffs  were  in  danger,  and  that  a  bill  to 
the  prayer  for  relief  rendered  it  multi-  have  the  policies  surrendered  and  can- 
farious.     It  was  held   that  the  prayer  celed  might  be  maintained. 
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defendant  that  said  ship  should  perform  the  voyage;  that  said  false 
representations  were  made  for  the  purpose  of  inducing  the  plaintiff 
to  issue  said  policies;  that  at  the  time  said  policies  were  issued 
defendant  intended  that  said  ship  should  not  perform  the  said  voyage, 
but  that  she  should  be  destroyed  and  the  insurance  money  obtained 
thereby;  that  in  pursuance  of  this  purpose  the  defendant  conspired 
with  the  master  of  the  ship  to  prevent  her  from  performing  her 
voyage  by  destroying  her;  that  the  master  accordingly,  in  pursuance 
of  such  plan,  caused  her  to  be  fired  and  totally  destroyed  on  said 
tenth  day  of  April;  that  said  policies  were  obtained  from  the  plain- 
tiff with  the  fraudulent  purpose  and  intent  of  defrauding  the  plain- 
tiff; that  defendant  still  holds  said  policies  and  refuses  to  surrender 
them  to  be  canceled,  and  pretends  to  have  a  claim  thereon  for  a 
total  loss ;  that  the  evidence  of  the  facts  above  set  forth  is  now  in  the 
possession  of  the  plaintiff,  but  the  defendant  neglects  to  bring  an 
action  for  his  alleged  claims,  and  the  witnesses  cognizant  of  the  facts 
above  set  forth  are  seafaring  men  who  have  no  fixed  place  of  abode 
so  that  they  can  be  relied  upon  to  appear  as  witnesses  to  the  facts 
aforesaid  at  some  remote  and  uncertain  time  in  the  future. 

The  plaintiff  prays, 

That  the  defendant  be  ordered  to  surrender  said  policies  to  the 
plaintiff  to  be  canceled. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 

5.  By  Mortgagee  for  Appointment  of  an  Indifferent  Person 
to  Make  Proof  of  Loss. 

Form  No.  i  i  529  .' 

To  the  Honorable  John  Marshall,  Judge  of  the  Superior  Court  in 
and  for  the  County  of  New  Haven:  ^ 
John  Doe,  of  Ne7v  Haven,  in  the  said  county,  complains  and  says:  ^ 

1.  That  Richard  Roe  was  the  owner,  subject  to  mortgage  as  here- 
inafter stated,  of  a  lot  of  land  with  a  dwelling-house  thereon,  known 
as  No.  100  State  street,  in  said  city  of  New  Haven,  at  the  time  of  the 
insurance  and  of  the  fire  hereinafter  mentioned. 

2.  That  on  \.\v&  first  day  oi  July,  i898,  the  said  Richard  Roe  owed 
complainant  one  thousand  dollars,  as  evidenced  by  said  Roes  note  for 
one  thousand  dollars,  dated  on  said  date  and  payable  to  complainant 
or  order,  one  year  after  date  with  interest  from  date. 

3.  That  on  said ^rx/ day  oi  July,  i898,  by  his  deed  of  that  date, 
said  Roe,  to  secure  said  note,  mortgaged  to  complainant  the  premises 
above  mentioned,  which  deed  is  conditioned  for  the  payment  of  said 
note  according  to  its  tenor,  and  is  recorded  in  New  Haven  Land 
Records,  volume  200,  page  100. 

1.  Connecticut.  —  Gen.  Stat.  (1888),  3.  Facts  to  be  Stated.  —  The  petition 
§  2839  et  seq.  must  set  forth  loss  by  fire  and  a  failure, 

2.  To  Whom  Presented.  —  A  petition  for  three  months,  on  the  part  of  the 
may  be  presented  to  any  judge  of  the  person  who  obtained  the  insurance,  or 
superior  court,  in  court  or  in  cham-  in  whose  name  it  was  obtained,  to  file 
bers.  Conn.  Gen.  Stat.  (1888),  §  proper  and  sufl5cient  proofs  of  loss. 
2839.  Conn.  Gen.  Stat.  (1S88),  §  2839. 
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4.  That  said  note  is  still  owned  by  complainant  and  is  due  and 
wholly  unpaid. 

5.  That  on  saidyfr^/  day  oi  July,iZ98,  in  consideration  oi  one  hun- 
dred and  forty  dollars  to  it  paid,  the  German-American  Insurance 
Company,  a  corporation  duly  incorporated  under  the  laws  of  the  state 
of  Connecticut,  with  power  to  insure  risks  of  fire,  executed  to  said 
Richard  Roe  a  policy  of  insurance  on  said  dwelling-house,  a  copy  of 
which  is  hereto  annexed,  marked  Exhibit  A,  by  which  said  policy  it 
was  provided  that  in  case  of  loss  said  insurance  should  be  payable 
to  complainant  as  mortgagee,  as  his  interest  might  appear. 

6.  That  on  Xh^  first  day  of  March,  i899,  said  house  was  totally 
destroyed  by  fire. 

7.  That  the  said  Richard  Roe  has  wholly  failed  and  refused,  and 
although  three  months  have  elapsed  since  the  date  of  said  fire,  doth 
still  refuse  and  neglect  to  file  with  the  said  insurance  company  proper 
and  sufficient  proofs  of  loss  under  the  aforesaid  policy. 

Wherefore  the  complainant  prays  this  honorable  court  that  a  dis- 
interested person  be  appointed  to  make  such  proofs  of  loss,  and  for 
other  relief,  as  provided  by  section  2839  of  the  General  Statutes  of 
Connecticut  of  1888.^ 

Dated  at  New  Haven,  th.e  fifth  day  oi  June,  iS99. 

John  Doe. 

II.  Criminal  prosecutions.^ 
1.  Ag-ainst  Ag-ents. 

a.  Soliciting  Insurance  Without  a  License. 

Form  No.  11530.^ 

{Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  did 
unlawfully  act  as  agent  in  procuring  a  certain  application  in  transact- 
ing the  business  of  insurance,  without  having  first  obtained  from  the 
insurance  commissioner  of  Delaware,  a  certificate  of  authority  for  so 
doing;  against  the  form  of  an  act  of  the  general  assembly  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. 

1.  Prayer  must  be  for   the   appoint-  proofs  of  loss   upon  a  hearing  on  the 

ment  of  a  disinterested  person  to  make  petition.     Conn.    Gen.    Stat.    (1888),    § 

proofs,   and   for    other    relief.     Conn.  2841. 
Gen.  Stat.  (1888),  §  2839.  2.  For  the  formal  parts  of  an  indict- 

Smnmons  maybe  issued  by  any  justice  ment   or   information   in    a   particular 

of  the  peace,  or  clerk  or  commissioner  jurisdiction  see  the  titles  Indictments, 

of  the  superior  court,  returnable  before  vol.  9,  p.  615,  Informations,  vol.  9,  p. 

the  judge  not  less  than  six  days  after  768. 

service  thereof,  directed  to  the    mort-         3.  Delaware.  —  Rev.   Stat.   (1893),    p. 

gagor  and  to  the  insurance  company,  62,  c.  2'^,  §   i  ^/  seq.,  providing  for  the 

requiring  them  each  to  appear  before  obtaining  of  a  proper  license   to  carry 

such  judge  at  such  time  and  place  as  on  insurance  business,  and  prescribing 

shall  be  designated,  to  show  cause  why  a  penalty  for  failure  to  comply  with  the 

the  prayer  of  the  petition  should  not  law. 

be  granted.     Conn.  Gen.  Stat.  (1888),  §         Similar  statutes  exist  in  the  following 

2840.  states: 

Committee  maybe  appointed  to  prepare         Alabama.  — Civ.  Code  (1896),  §  2603. 
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And  the  jurors  aforesaid,  on  their  oath  and  affirmation  respectively 
aforesaid,  do  further  present,  that  the  said  John  Doe,  late  of  East 
Dover  hundred,  in  the  county  aforesaid,  on  the  third  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
with  force  and  arms  at  East  Dover  hundred,  in  the  county  aforesaid, 
did  unlawfully  aid  in  transacting  the  business  of  insurance,  without 
having  first  obtained  from  the  insurance  commissioner  of  Delaware 
a  certificate  of  authority  for  so  doing;  against  the  form  of  an  act  of 
the  general  assembly  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

And  the  jurors  aforesaid,  on  their  oath  and  affirmation  respectively 
aforesaid,  do  further  present,  that  the  said  John  Doe,  late  of  East 
Dover  hundred,  in  the  county  aforesaid,  on  the  third  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
with  force  and  arms  at  East  Dover  hundred,  in  the  county  aforesaid, 
did  unlawfully  aid  in  procuring  a  certain  application  of  insurance 
from  one  Richard  Roe  without  having  first  obtained  from  the  insur- 
ance commissioner  of  Delaware  a  certificate  of  authority  for  so  doing; 
against  the  form  {continuing  atid  concluding  as  in  Form  No.  10686'). 


Arizona. —  Rev.   Stat.  (1887),  §§  257, 
263. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  4 1 34-4 1 39. 

California.  —  Pen.  Code  (1897),  §  439. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2216. 

Connecticut.  — Gen.    Stat.    (1888),    §§ 
2930,  2931;    Laws  (1889),  c.  134,  §§  2,  3. 

District  of  Columbia.  —  Comp.    Stat. 
(1894),  c.  40,  §  46. 

Florida. —  Rev.   Stat,    {il  )2),   §    336, 
par.  5. 

Georgia.  —  3  Code  (1895),  ^  599. 

Idaho.  —  Rev.  Stat.  (1887),  t^  2759a. 

Iowa.  —  Code  (1897),  §  1725. 

Kansas.  —  Gen.    Stat.    (1897),    c.    74, 
§  123. 

Kentucky.  —  Stat.  (1894),  §  633. 

Louisiana. —  Rev.  Laws  (1897),  §  1878, 
subs.  2,  4. 

Maine.  —  Rev.   Stat.  (Supp.  1895),  p. 
308,  §  73. 

Maryland.  —  Pub.  Gen.  Laws  (1S88), 
art.  23,  §  127. 

Massachusetts.  —  Stat.  (1894),   c.    522, 
§98. 

Minnesota.  —  Laws  (1895),  c.  175,  §§ 
89,  90,  112. 

Mississippi 
2322. 

Missouri.  - 


—  Anno.   Code   (1892),  ^ 


Rev.  Stat.  (1889),  §  5916. 

Montana. — Laws  (1897),  p.  78,  §§  7,  8. 

Nebraska. — Comp.  Stat.  (1897),  §§ 
1683,  3478. 

Nevada.  —Gen.  Stat.  (1885),  §  989. 

New  Hampshire. —  Pub.  Stat.  (1891), 
C.  168,  §§7,  9.  ";  c.  171,  §7- 


New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1745.  §§  8,  9;  p.  1767,  §  124;  P-  1770.  § 
135. 

New  Mexico.  —  Comp.  Laws  (1897), 
§i§  2118,  4143,  4149. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1692,  §  320. 

North  Carolina.  —  Code  (1883),  §  3078, 
as  amended  Laws  (1893),  c.  274. 

North  Dakota.  —  Rev.    Codes   (1895), 

§  3124- 

Mid?. —  Bates'  Anno.  Stat.  (1897),  ^ 
3614. 

Oklahoma. — Stat.  (1893),  §  3046. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3581. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1041.  §§  30-33;   P-  1056,  §  128. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
29,  §  10;  c.  182,  §  18. 

South  Carolina.  —  Crim.   Stat.  (1893), 

§491- 

South  Dakota.  —  Laws  (1890),  c.    51, 

Tennessee.  —  Code  (1896),  §§  3315, 
3337.  3352. 

Texas.  —  Pen.  Code  (1895),  art.  417; 
Rev.  Stat.  (1895),  art.  3061. 

Utah.  —  Rev.  Stat.  (1898),  §  412. 

Vermont. —  Stat.  (1894),  §§4193,  4196. 

Virginia.  —  Code  (Supp.  1898),  § 
1286a,  subs.  6. 

Washington. — Laws  (1899),  p.  330,  §5. 

West  Virginia.  —  Code  (1891),  c.  34, 
g  2,  subs.  II. 

Wisconsin.  — SiaX.  (1898),  §§  4575<^. 
4575^/. 

Wyoming.  — K^v.  Stat.  (1887),  §  626. 
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b.  Offering  Inducement  to  Insured  Not  Stipulated  in  Policy.' 
Form  No.  11531.* 

{Commencement  as  in  Form  No.  10697.) 

ThaX  John  Doe,  otherwise  ca\\e6.  John  Doe,  late  oi  Portland,  in  the 
county  of  Cumberland,  laborer,  at  said  Portland,  in  said  county  of 
Cumberland,  on  the  fifteenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-nine,  being  then  and  there  an 
agent  of  the  Mutual  Life  Insurance  Company  of  New  York,  a  life 
insurance  company  then  and  there  legally  admitted  to  do  business 
in  this  state  and  then  and  there  doing  business  iij  this  state,  and  said 
John  Doe,  otherwise  called  John  Doe,  being  then  and  there  lawfully 
licensed  to  do  business  in  this  state  as  agent  of  said  Mutual  Life 
Insurance  Company  of  New  York,  did  unlawfully  offer  to  pay  and 
allow  to  one  Frank  B.  Roe,  as  an  inducement  for  the  taking  by  said 
Frank  B.  Roe  of  a  policy  of  insurance  for  the  sum  of  ten  thousand 
dollars  upon  the  life  of  said  Frank  B.  Roe,  in  said  Mutual  Life  Insur- 
ance CoTTipany  of  New  York,  a  rebate  of   premium    payable   on   said 


1.  Maine.  —  No  life  insurance  com- 
pany doing  business  in  this  state  shall 
make  or  permit  any  distinction  or  dis- 
crimination in  favor  of  individuals  be- 
tween insurants  of  the  same  class  and 
expectation  of  life  in  the  amount  or 
payment  of  premiums  or  rate  charged 
for  policies  of  life  or  endowment  in- 
surance, or  in  the  dividends  or  benefits 
payable  thereon,  or  in  any  other  of  the 
terms  and  conditions  of  the  contract 
which  it  makes,  nor  shall  any  such  com- 
pany, or  any  agent,  sub-agent,  broker 
or  other  person  make  any  contract  of  in- 
surance, or  agreement  as  to  such  con- 
tract, other  than  as  plainly  expressed 
in  the  policy  issued  thereon,  nor  shall 
any  such  company,  or  agent,  sub-agent, 
broker  or  any  other  person  pay  or  al- 
low, or  offer  to  pay  or  allow,  as  an 
inducement  to  insurance,  any  rebate 
of  premium  payable  on  the  policy, 
or  any  special  favor  or  advantage  in 
the  dividends  or  other  benefit  to  ac- 
crue thereon,  or  any  valuable  con- 
sideration or  inducement  whatever  not 
specified  in  the  policy  contract  of  in- 
surance. Rev.  Stat.  (Supp.  1895),  p. 
315  (5).  §  !•  Any  person  or  corporation 
violating  any  provision  of  the  above 
section  shall  be  fined  not  more  than 
two  hundred  dollars.  Me.  Rev.  Stat. 
(Supp.  1895),  p.  316  (5),  §  2. 

For  similar  statutes  in  other  juris- 
dictions see  as  follows: 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§  2232. 

Connecticut. — Laws  (1889),  c.  134,  §  i. 

Delaware.  —  Rev.  Stat.  {1893),  p.  973, 


c.  132;  Laws,  vol.  19,  c.  273,  2,% amended 
Laws,  vol.  20,  c.  525. 

Io7va.  —  Code  (1897),  §§  1782,  1783. 

Massachusetts. — Stat.  (1894),  c.  522, 
§68. 

Michigan.  —  Comp.  Laws  (1897),  § 
7219. 

Minnesota.  —  Laws  (1895),  c.  175,  § 
66. 

A^ew  Hampshire.  —  Pub.  Stat.  (l8gi)» 
c.  171,  §  8. 

New  fersey.  —  Gen.  Stat.  (1895),  p. 
1783,  §§  200,  201. 

Ne7v  York.—  Birds.  Rev.  Stat.  (1896), 
p.  1691,  §  319. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
3631-4.  3631-6. 

Pennsylvania.  —  Laws  (1895),  p.  430, 
No.  308. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
183,  §  I  ^/  seq. 

Tennessee.  —  Code  (1896),  §§  3312, 
3313. 

Vermont,  —  Stat.  (1894),  §  4218. 
Wisconsin.  —  Stat.  (1898),  §  1955^. 

In  Illinois  and  Kentucky,  recovery  is 
had  by  civil  action  in  the  name  of  the 
state.  Starr  &  C.  Anno.  Stat.  111.  (1896), 
c.  73,  par.  203;  Ky.  Stat.  (1894),  §  5656. 
Consult  the  title  Penalties,  etc. 

2.  This  form  is  based  upon  the  in- 
dictment in  State  v.  Schwarzschild,  83 
Me.  261.  In  that  case  the  indictment 
was  held  insuflScient  in  failing  to  aver 
that  the  rebate  allowed  the  insured  was 
not  stipulated  in  the  policy.  The  alle- 
gations, for  want  of  which  the  indict- 
ment was  held  defective,  have  beea 
inserted  in  the  form  given  in  the  text. 
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policy,  to  wit:  fifty  per  cent,  of  the  amount  of  the  first  annual  pre- 
mium payable  on  said  policy,  said  rebate  then  and  there  amounting 
to  the  sum  of  two  hundred  and  forty-one  dollars  and  fifty  cents,  which 
said  rebate  was  not  stipulated  in  said  policy  contract  of  insurance, 
against  the  peace  of  said  state,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  John  Doe,  otherwise  called  John  Doe, 
afterward,  to  wit :  on  the  fifteenth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-nine,  at  Portland  afore- 
said, in  the  county  of  Cumberland  aforesaid,  being  then  and  there  an 
agent  of  the  Mutual  Life  Insurance  Cotnpany  of  New  York,  a  life 
insurance  company  then  and  there  legally  admitted  to  do  business 
in  this  state,  and  then  and  there  doing  business  in  this  state,  and  said 
John  Doe,  otherwise  C2i\\t6.  John  Doe,  being  then  and  there  lawfully 
licensed  to  do  business  in  this  state,  as  agent  of"  said  Mutual  Life 
Insurance  Company  of  New  York,  did  unlawfully  pay  and  allow  to  one 
Frank  B.  Roe,  as  an  inducement  for  the  taking  by  said  Frank  B.  Roe 
of  a  policy  of  insurance  for  the  sum  of  ten  thousand  dollars,  upon  the 
life  of  said  Frank  B.  Roe,  in  said  Mutual  Life  Insurance  Company  of 
Ne7u  York,  a  rebate  of  premium  payable  on  said  policy,  to  wit:  fifty 
per  cent,  of  the  amount  of  the  first  annual  premium  on  said  policy, 
said  rebate  then  and  there  amounting  to  the  sum  of  two  hundred 
forty-one  dollars  and^f/Ty  cents,  which  said  rebate  was  not  stipulated 
in  said  policy  contract  of  insurance;  against  the  {continuing  and  con- 
cluding as  in  Form  No.  lOddT). 

e.  Failing  to  Return  Gross  Amount  of  Premiums  Collected. 

Form  No.  11532.' 

{Commencement  as  in  Form  No.  10685.')  on  the  twentieth  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine,  at  the  city  of  New  Haven,  in  said  county  and 
state,  John  Doe,  being  then  and  there  an  agent  of  the  Imperial  Insur- 
ance Company,  a  corporation  duly  incorporated  and  existing  under  the 
laws  of  the  state  of  New  York  and  authorized  to  insure  risks  of  fire, 
and  admitted  to  transact  and  engage  in  the  business  of  fire  insurance 
in  said  state  of  Connecticut,  did  then  and  there,  having  theretofore 
unlawfully  refused  and  neglected  to  return  to  the  insurance  commis- 
sioner of  said  state  of  Connecticut,  a  statement  under  oath,  of  the 

1.  Every  agent  of  every  fire,  marine  the  twentieth  day   of   January,  under 

or  casualty  insurance  company  or  asso-  oath  of  its  president  or  secretary,   the 

ciation,  incorporated  or  organized  by  or  gross  amount    of  premiums  collected 

under  the  laws  of  any  other  state  and  and  received  by  it  for  the  year  previous 

admitted  to  transact   business  in  this  on  business  done   in   this  state.     Any 

state,  shall  return  annually,  on  or  be-  agent  who  shall  neglect  or   refuse  to 

fore  the  twentieth  day  of  January,  under  comply  with  the  above   law   shall   be 

oath   to   the  insurance   commissioner,  fined  not  more  than  one  hundred  dollars, 

the   gross   amount  of    premiums   col-  Connecticut. —  Laws  (1893),  c.  202,  §  6; 

lected  by  him  for  the  year  previous,  and  Laws  (1897),  c.  128. 

every   such    company    or    association  New  Mexico. — Comp.  Laws  (1897),  § 

shall  also  return  annually,  on  or  before  2117. 
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gross  amount  of  premiums  collected  by  him,  the  said  John  Doe,  as 
agent  for  said  company,  for  the  year  ending  on  said  twentieth  day  of 
January,  one  thousand  eight  hundred  and  ?nnety-tiine,  on  said  twentieth 
day  oi  January,  one  thousand  eight  hundred  and  ninety-niru,  unlaw- 
fully fail,  neglect  and  refuse  to  return  to  said  insurance  commissioner 
of  said  state  of  Connecticut,  a  statement  under  oath  of  the  gross 
amount  of  premiums  collected  by  him,  the  said  John  Doe,  as  agent 
for  said  insurance  company,  for  the  year  ending  on  said  twentieth  day 
oi  January,  one  thousand  eight  hundred  and  ninety-nine,  contrary 
{continuing  and  concluding  as  in  Form  No.  10685'). 

d.  Failure  to  Retain  Money  Collected  Until  Adjustment  of  Loss. 

Form  No.  i  1533.' 

(Commencement  as  in  Form  No.  10692)  on  the  fifth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
at  the  city  of  Mount  Vernon,  in  said  county  and  state,  one  John 
Doe,  being  then  and  there  an  agent  of  the  Imperial  Insurance 
Company,  a  foreign  corporation,  incorporated  under  the  laws  of 
the  state  of  New  York,  duly  authorized  and  engaged  in  the  business 
of  fire  insurance  in  said  county  of  Posey,  and  having  on  the  tenth  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  as  said  agent,  issued  a  policy  of  insurance  in  said  insur- 
ance company,  on  the  dwelling-house  of  one  Richard  Roe,  known  as 
No.  100  Myrtle  street,  in  said  city  of  Moimt  Vernon,  in  the  sum  of 
two  thoii sand  ^oWdiX's,,  2igzxw%t  loss  by  fire,  which  said  dwelling-house 
was,  on  XSxt  first  day  of  June,  iS99,  totally  destroyed  by  fire,  did  then 
and  there  unlawfully  fail,  neglect  and  refuse  to  retain  in  his  posses- 
sion the  sum  of  one  thousaiid  dollars,  belonging  to  said  company  and 
which  he,  the  said  John  Doe,  then  and  there,  as  said  agent,  at  the  time 
said  fire  occurred,  had  in  his  possession  and  control,  and  did  unlaw- 
fully, after  being  then  and  there  notified  of  said  loss,  and  before  suit 
had  been  brought  for  said  loss  by  the  said  Richard  Roe,  and  within 
ninety  days  after  written  notice  had  been  given  by  him,  the  said  John 
Doe,  to  the  said  Richard  Roe  that  said  loss  would  not  be  paid,  pay 
said  sum  of  one  thousand  dollars  to  said  insurance  company,  contrary 
{continuing  and  concluding  as  in  Form  No.  10692). 

1.  Indiana.  —  Whenever  any  loss  bring  suit  within  ninety  days  after  the 
shall  occur  on  any  property  insured  by  agent  shall  have  given  written  notice 
any  foreign  insurance  company  author-  to  such  party  that  the  loss  will  not  be 
ized  to  take  risks  in  this  state,  it  shall  paid,  the  agent  shall  thereafter  pay 
be  the  duty  of  the  agent  by  whom  the  over  to  persons  entitled  the  moneys  of 
insurance  was  made  to  retain  in  his  said  company,  and  if  any  person  in- 
possession  all  moneys  belonging  to  sured  by  such  company  meeting  with 
such  company  which  may  then  be  or  a  loss  shall  notify  any  other  agent  of 
may  thereafter  come  into  his  possession,  such  company  thereof,  it  shall  be  the 
until  such  loss  be  adjusted  and  paid,  duty  of  such  agent  to  retain  all  moneys 
provided  that  if  suit  shall  be  com-  belonging  to  such  company  which  may 
menced  by  the  party  insured  against  then  be  or  may  thereafter  come  into 
such  company  the  agent  may  deposit  his  possession,  as  hereinbefore  re- 
in court  double  the  amount  mentioned  quired  by  the  agent  with  whom  such 
in  the  policy  to  abide  the  event  of  the  insurance  was  effected.  Horner's  Stat, 
suit,  or  if  the  party  insured  shall  not  (1896),  ^  3768. 
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e.  Securing  Insurance  on  Life  of  a  Minor  Under  Ten  Years  of  Age. 

Form  No.  11534.' 

(Comme?icing  as  in  Form  No.  1068Jf,  and  continuing  down  to  *) 
John  Doe.,  on  the  fifth  day  oi  June.,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine.,  at  the  said  county  of  Arapahoe, 
being  then  and  there  the  agent  of  the  Provident  Life  Insurance  Com- 
pany, a  corporation  incorporated  under  the  laws  of  the  state  of  Ne7i' 
York,  and  then  and  there  in  said  county  of  Arapahoe  being  engaged 
in  the  business  of  life  insurance,  did  then  and  there  knowingly,  unlaw- 
fully and  feloniously,  cause  to  be  issued  by  said  Provident  Life  Insur- 
ance Company,  a  policy  of  insurance  on  one  Richard  Roe,  then  and 
there  being  a  person  under  the  age  of  ten  years,  to  wit:  of  the  age  of 
seven  years,  said  policy  being  No.  125,1^0,  of  said  Provident  Life 
Insurance  Company,  and  being  in  words  and  figures  as  follows :  (^Here 
set  out  the  policy^,  against  (continuing  and  concluding  as  in  Portn  No. 
10684). 

T.  Securing  Insurance  on  Life  of  Tliird  Person  Without  His  Consent. 

Form  No.  1 1535.* 

(Commencement  as  in  Form  No.  10692)  on  the  fifth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
nine,  at  the  city  of  Mount  Vernon  in  the  said  county  and  state, 
one  John  Doe,  being  then  and  there  the  agent  of  the  National 
Life  Insurance  Company,  a  corporation  incorporated  under  the  laws  of 
Vermont,  and  then  and  there  in  said  county  of  Posey,  being  engaged 
in  the  business  of  life  insurance,  did  then  and  there,  knowingly, 
unlawfully  and  feloniously,  secure  from  said  National  Life  Insurance 
Company,  a  policy  of  insurance  on  one  Richard  Roe,  in  the  sum  of  two 
thousand  dollars,  payable  to  one  William  West,  said  policy  being  No. 
225,180  of  said  National  Life  Insurance  Company,  and  being  in  words 
and  figures  as  follows:  (Here  set  out  the  policy),  the  said  policy  being 
secured  without  the  knowledge  or  consent  of  the  said  Richard  Roe; 
contrary  (continuing  afid  concluding  as  in  Form  No.  10692). 

1.  Colorado.  —  It  shall  be  deemed  un-  be  deemed   guilty  of  a  misdemeanor, 

lawful  for  any   corporation,  company  and  upon  conviction  shall  be  liable  to 

or    person     to     establish    or    conduct  a  fine  of  not  less   than  twenty-five  or 

within  the  state  of  Colorado  the  busi-  more  than  fifty  dollars,  or  shall  be  im- 

ness  of  insuring  or  causing  to   be  in-  prisoned  in  the  county  jail   for  a  term 

sured  by  any  corporation,  company  or  of  not  less  than   three  months  or  more 

person  any  infant   or   infants   or   any  than  six  months,  or  shall  be  both  fined 

minor  who  shall  be  under  the  age  of  and  imprisoned  in  the  discretion  of  the 

ten  years,  and  then  not  until  after  such  court.     Laws  (1893),  c.  67,  §§  i,  2. 
medical  examination  has  been  made  as        2.    Any   agent,    physician    or  other 

is  required  in  cases  of  adults.  person,   who  shall  knowingly  secure  a 

Any  corporation,  company  or  person  policy  or  certificate  on  any  person  with- 
violating  any  of  the  provisions  of  this  out  his  knowledge  or  consent,  shall  be 
act,  or  any  person  found  soliciting  deemed  and  held  to  be  guilty  of  a  mis- 
business  for  any  such  company,  or  any  demeanor,  and  upon  conviction  thereof 
person  or  persons  who  have  issued  or  shall  be  fined  in  any  sum  not  less  than 
caused  to  be  issued  after  the  passage  one  hundred  nor  more  than  five  hun- 
of  this  act  policies  or  risks  on  per-  dred  dollars,  to  which  may  be  added 
sons  under  the  age  of  ten  years,  shall  imprisonment  in  the  state  prison  for 
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g.  Securing  Insurance  on  Infirm  Person  by  Fraud. 

Form  No.  i  1536.' 

{Commencement  as  in  Form  No.  10692)  on  the  fifth  day  of  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at 
the  city  of  Mount  Vernon,  in  said  county  and  state,  one  John 
Doe,  being  then  and  there  an  agent  of  the  National  Life  Insur- 
ance Company,  a  corporation  established  and  existing  under  the  laws 
of  Vermont,  and  then  and  there  in  said  county  of  Posey  engaged 
in  the  business  of  life  insurance,  did  knowingly,  unlawfully  and 
feloniously  secure  a  policy  of  insurance  from  said  National  Life 
Insurance  Company  on  one  Richard  Roe,  an  aged  and  infirm  person, 
for  the  sum  oi  two  thousand  dollars, -payable  to  one  William  West, 
said  policy  being  No.  225,180,  of  said  National  Life  Insurance  Com- 
pany, and  being  in  words  and  figures  as  follows,  to  wit:  {Here  set  out 
the  policy),  said  policy  being  so  secured  by  false  and  fraudulent  state- 
ments then  and  there  made  to  said  National  Life  Insurance  Company 
by  the  said  John  Doe,  as  to  the  age  and  condition  of  the  said  Richard 
Roe,  in  that  the  said  John  Doe  did  then  and  there  represent  to  the 
said  National  Life  Insurance  Company  that  the  said  Richard  Roe  was 
of  the  age  of  thirty-five  years  and  of  sound  bodily  health,  whereas, 
in  fact,  the  said  Richard  Roe  was  of  an  age  far  in  excess  of  thirty-five 
years,  to  wit,  of  the  age  of  sixty-five  years,  and  that  the  said  Richard 
Roe  was  then  and  there  infirm  and  diseased,  and  not  in  an  insurable 
condition  in  that  he  was  suffering  from  {Ilere  set  out  nature  of  the 
infirmity  of  the  insured),  all  of  which  he,  the  said  John  Doe,  then  and 
there  well  knew;  contrary  (continuing  and  concluding  as  in  Form 
No.  10692). 

2.  For  Presenting  Fraudulent  Claim  of  Loss.^ 

not  less  than  thirty  days  nor  more  than  143  N.  Y.  107,  an  indictment  was  held 

two  years.  sufficient  which  alleged  the  issuing  of 

Indiana.  —  Horner's    Stat.    (1896),   §  the  policy  to  the  defendant  by  the  in- 

3762^.  surance    company.     That    that   policy 

Georgia.  —  2  Code  (1895),  §  2063.  and  other  policies  issued  by  other  com- 

1.  Indiana. —  Any  agent,  physician  or  panics  representing  insurance  to  the 
other  person  who  shall  knowingly  secure  amount  of  thirty-five  thousand  dollars 
a  policy  or  certificate  of  insurance  on  any  were  in  full  force  and  effect  at  the  time  of 
person  by  means  of  misrepresentation  the  commission  of  the  crime;  that  a  fire 
or  false  or  fraudulent  statement,  or  be  occurred  in  the  defendant's  premises  on 
instrumental  in  securing  a  certificate  of  a  day  stated,  by  which  certain  loss  and 
insurance  on  an  aged  or  infirm  person,  damage  was  occasioned;  that  defendant, 
or  restore  insurance  on  a  person  not  in  "afterwards,  to  wit,  on  the  f/th  day 
an  insurable  condition,  shall  be  deemed  oi  fanuary,  in  the  year  of  our  Lord 
guilty  of  a  misdemeanor,  and  upon  one  thousand  eight  hundred  and  ninety- 
conviction  thereof  shall  be  fined  in  any  two,  at  the  city  and  county  aforesaid, 
sum  not  less  than  one  hundred  dollars  with  force  and  arms,  fraudulently  and 
nor  more  than  five  hundred  dollars,  to  knowingly  did  feloniously  present  and 
which  may  be  added  imprisonment  in  cause  to  be  presented  to  the  said  the  /«- 
the  state  prison  for  not  less  than  thirty  surance  Company  of  North  Americaacer- 
days  nor  more  than  two  years.  Horner's  tain  false  and  fraudulent  claim  for  the 
Stat.  (1896),  §  37621.  payment  of  a  loss  upon  the  said  contract 

Georgia.  —  3  Code  (1895),  §  598.  of  insurance  so  issued  as  aforesaid  by 

2.  Precedent. —  In   People  z/.  Spiegel,     the    said    the    Insurance    Company   of 
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Form  No.  11537.' 

{Commencement  as  in  Form  No.  10692')  fraudulently  and  knowingly, 
did  feloniously  present  and  cause  to  be  presented  to  Richard  Roe^ 
secretary  of  the  Western  I?isurance  Company,  a  corporation  established 
under  the  laws  of  the  state  of  Indiana,  a  certain  false  and  fraudu- 
lent claim  against  said  company,  for  the  payment  of  a  loss  upon  a 
contract  of  insurance,  issued  by  the  said  insurance  company  to  the 
said  John  Doe,  indemnifying  the  said  John  Doe  against  any  loss  or 
damage  by  fire  he,  the  said  John  Doe,  might  sustain  on  his  certain 
dwelling-house,  situate  in  said  city  of  Mount  Vertion,  in  which  claim 
the  said  John  Doe  set  forth  and  alleged  that  he,  the  said  John  Doe, 
had  sustained  loss  and  damage  by  fire  to  the  aforesaid  dwelling- 
house  so  insured  as  aforesaid,  to  the  extent  of  seven  thousand  dollars, 
and  that  the  said  Western  Insurance  Company  was  then  justly  indebted 
to  him,  the  said  John  Doe,  by  reason  of  the  said  loss,  damage  and  con- 
tract of  insurance,  in  the  sum  of  sez>en  thousand  dollars,  which  said 
claim  was  then  and  there  false  and  fraudulent  in  this,  to  wit,  that  a 
loss  had  not  been  sustained  by  the  %2dd  John  Doe  by  reason  of  the 
said  fire  and  the  destruction  and  damage  occasioned  thereby  to  the 
dwelling-house  aforesaid  and  so  insured  as  aforesaid,  to  the  extent  of 
seven  thousand  dollars,  but  that  in  fact  the  loss  and  damage  sustained 
by  the  said  John  Doe,  by  the  destruction  of  the  said  property  as  afore- 
said, did  not  exceed  the  sum  of  ttvo  thousand  dollars,  all  of  which  he, 
the  sdixd  John  Doe,  then  and  there  well  knew;  contrary  {continuing 
and  concluding  as  in  Form  No.  10692). 

North  America,   wherein   and  whereby  party  of  North  America   was  not  justly 

it  was  claimed,  set  forth  and  alleged  indebted  to  the  said  Morris  Spiegel  by 

by  the  said  Morris  Spiegel  that  a  loss  reason   of  the  said  loss,  damage  and 

had  been  sustained   by   him    the   said  contract  of   insurance    in    the  sum  of 

Morris   Spiegel  by   reason   of  the   said  seven  thousand  dollars;  all  of  which  he 

fire,  and  the  destruction  and   damage  the  said  Morris  Spiegel  then  and  there 

occasioned  thereby  to  the  goods,  chat-  well  knew." 

tels  and  merchandise  contained  in  the  1,  Indiana. — Whoever  presents  or 
said  building  at  the  time  of  the  said  causes  to  be  presented  any  false  and 
fire,  and  so  insured  as  aforesaid  to  the  fraudulent  claim,  or  any  proof  in  sup- 
extent  of  seventy  thousand  two  hundred  port  of  any  such  claim  upon  any  con- 
and  twenty-one  dollars  and  seventy-nine  tract  of  insurance,  for  the  payment  of 
cents,  and  that  the  said  the  Insurance  any  loss  by  fire  or  death,  or  who  shall 
Company  of  North  America  was  then  prepare,  make  or  subscribe  any  ac- 
justly  indebted  to  him  the  said  Morris  count,  certificate,  survey,  affidavit, 
Spiegel  by  reason  of  the  loss,  damage  proof  of  loss  or  other  book,  paper  or 
and  contract  of  insurance  in  the  sum  writing  with  intent  to  present  or  use 
of  seven  thousand  dollars,  which  said  the  same,  or  allow  it  to  be  presented 
claim  was  then  and  there  false  and  or  used,  in  support  of  any  such  claim, 
fraudulent  in  this,  to  wit,  that  a  loss  shall,  upon  conviction  thereof,  be  im- 
had  not  been  sustained  by  the  said  prisoned  in  the  state  prison  not  more 
Morris  Spiegel  by  reason  of  the  said  than  three  years  nor  less  than  one  year, 
fire  and  the  destruction  and  damage  or  by  a  fine  of  not  more  than  one  thou- 
occasioned  thereby  to  goods,  chattels  sand  dollars  or  both.  Horner's  Stat, 
and  merchandise,  contained  in  the  said  (i8q6),  §  2138. 

building  at  the   time  of  said   fire,  and  For  similar  statutes  in  other  jurisdic- 

so  insured  as  aforesaid  to  the  extent  tions  see  as  follows: 

of    seventy   thousand  tivo    hundred  and  Arizona.  —  Pen.  Code  (1887),  §  852. 

twenty-one     dollars      and      seventy-nine  California.  —  Pen.  Code  (1897),  §  549. 

cents,  and  the  said  the  Insurance  Com-  Montana,  —  Pen.  Code  (1895),  §  951. 
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3.  Fop  Obtaining-  Money  from  Insurer  by  Representing 
Insured  as  Dead. 

Form  No.  11538." 

{Commencement  as  in  Form  No.  10691)  did  unlawfully  and  feloniously 
obtain  from  the  National  Life  Insurance  Company,  a  corporation  incor- 
porated under  the  laws  of  Vermont.,  the  sum  of  two  thousand  dollars 
on  a  policy  of  life  insurance,  issued  on  the  life  of  one  Richard  Roe 
by  said  insurance  company  then  and  there  doing  business  in  this 
state,  by  then  and  there  falsely  and  fraudulently  representing  to  said 
insurance  company  that  the  said  Richard  Roe,  the  person  insured  as 
aforesaid,  was  dead,  whereas  in  fact  the  said  Richard  Roe  was  not 
then  dead,  which  fact  the  %di\dk  John  Doe  then  and  there  well  knew; 
contrary  (continuing  and  concluding  as  in  Form  No.  10691). 


4.  For  Destroying  Vessel  to  Defraud  Insurer. 

Form  No.  1 1  5  3  9 .' 

(2  Rev.  Swift's  Dig.  833.) 

(Commencement  as  in  Form  No.  10697)  in  the  county  of  Washing' 
ton,  was  the  owner  of  a  certain  brig,  called  the  Helen,  on  which  he 
had  obtained  a  policy  of  insurance  against  the  dangers  of  the  sea, 


New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1694.  §  329. 

Oklahoma.  — Stat.  (1893),  §  2425. 

Utah.  —  Rev.  Stat.  (1898),  §  4403. 

1.  Illinois.  —  If  any  person  shall  ob- 
tain, or  cause  to  be  obtained,  or  at- 
tempt to  obtain,  from  any  life  or  accident 
insurance  company,  any  sum  of  money 
on  any  policy  of  life  or  accident  insur- 
ance issued  by  any  company  doing 
business  in  this  state,  by  falsely  or 
fraudulently  representing  the  person 
insured  as  dead,  or  shall  cause  any 
person  to  be  insured  under  an  assumed 
name,  and  shall  falsely  represent  that 
the  fictitious  person  so  insured  is  dead, 
and  shall  thereby  obtain,  cause  to  be 
obtained,  or  attempt  to  obtain,  from  any 
such  company,  the  amount  of  such  in- 
surance, or  shall  falsely  obtain,  cause 
to  be  obtained,  or  attempt  to  obtain, 
from  such  life  or  accident  insurance 
company,  any  sum  of  money  on  any 
life  or  accident  policy  of  such  company, 
by  means  of  false  and  fraudulent  writ- 
ten representations  or  affidavits  falsely 
representing  that  the  person  whose  life 
was  insured  was  dead,  or  that  the  per- 
son insured  against  accident  was  in- 
jured, shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  there- 
of, when  the  sum  so  obtained,  attempted 
or  caused  to  be  obtained  shall  be  equal 


to  or  exceed  the  sum  of  twenty-five  dol- 
lars, shall  be  imprisoned  in  the  peni- 
tentiary not  exceeding  five  years;  if  the 
sum  so  obtained,  attempted  or  caused 
to  be  obtained  shall  be  less  than  twenty- 
five  dollars,  shall  be  fined  not  more 
than  one  hundred  dollars,  or  be  con- 
fined in  the  county  jail  not  exceeding 
six  months,  or  both,  in  the  discretion  of 
the  court.  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  235.  Similar  provi- 
sions may  be  found  in  the  following 
states: 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1589. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6806. 

2.  Maine. — Whoever  in  any  county 
wilfully  casts  away,  burns  sinks  or 
otherwise  destroys  a  vessel  with  intent 
to  injure  or  defraud  any  owner  thereof, 
the  owner  of  any  property  on  board,  or 
any  insurer  of  either,  shall  be  punished 
by  imprisonment  for  life  or  for  any 
term  of  years  not  less  than  five,  and  if 
he  lades,  equips  or  fits  out  any  vessel 
or  aids  in  so  doing,  intending  that  the 
same  shall  be  destroyed  in  the  manner 
and  with  the  intent  aforesaid,  he  shall 
be  punished  by  imprisonment  for  not 
more  than  twenty  years  or  by  fine  not 
exceeding  five  thousand  dollars.  Rev. 
Stat.  (1883),  c.  126,  §  13. 
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while  sailing  from  the  port  of  Bangor  to  the  port  oi  Liverpool,  which 
was  underwritten  by  the  Imperial  Insurance  Company  of  New  York  for 
ten  thousand  dollars.  That  at  said  Eastport,  in  said  county  and  state^ 
on  the  tenth  day  oi  April,  iS98,  while  said  vessel  was  on  said  voyage, 
the  said  yohn  Doe,  so  being  owner  of  said  vessel  as  aforesaid,  with 
force  and  arms,  wilfully  and  maliciously,  and  with  intent  to  defraud 
the  said  Imperial  Insurance  Company,  said  insurer,  did  scuttle  said 
vessel  and  cause  her  to  sink  and  be  destroyed;  against  {continuing  and 
concluding  as  in  Form  No.  10697). 

6.  For  Fraudulently  Insuring"  Merchandise  Shippea  or 
About  to  be  Shipped. 

Form  No.  i  1540.' 

{Commencement  as  in  Form  No.  1072T)  did  cause  insurance  to  be  made 
by  an  insurance  company  called  the  Imperial  Insurance  Co?npany,  a 
corporation  established  and  existing  under  the  laws  of  the  state  of 
New  York,  and  then  and  there  engaged  in  the  business  of  marine 
insurance  in  said  county  of  El  Paso,  in  the  sum  of  one  thousand  dol- 
lars, upon  certain  merchandise,  as  follows:  {Here  specify  the  merchan- 
dise covered  by  the  policy),  which  said  merchandise  he,  the  %2i\6.  John 
Z>^^,  then  and  there  falsely  and  fraudulently  represented  to  be  of  the 
value  of  cne  thousand  dollars  and  to  have  been  already  shipped  (or 
about  to  be  shipped)  at  said  city  of  El  Paso,  and  he,  the  said  John 
Doe,  with  intent  to  defraud  the  said  insurance  company,  instead  of  the 
merchandise  insured  as  aforesaid,  did  then  and  there,  at  said  city  of 
El  Paso,  ship  articles  of  merchandise  of  value  less  than  one-half  of 
the  represented  value  of  those  insured  {ox  of  a  different  kind  from 
those  insured)  as  aforesaid,  to  wit:  {Here  specify  the  articles  shipped), 
and  of  the  value  of  four  hundred  dollars;  against  {continuing  and  con- 
cluding as  in  Form  No.  10721). 

6.  Against  Directors  for  Failure  to  Make  Return  to 
State  Auditor. 

Form  No.  11541." 

{Commencement  as  tn  Form  No.  10692)  in  said  county  and  state, 
John  Doe,  Richard  Roe,    William    West  and    Samuel  Short,    being 

For  similar  statutes  in  other  jurisdic-  represented  to  be  already  shipped  or 

tions  see  as  follows:  about   to    be    shipped,    at    any   place 

Alabama.  —  Crim.    Code    (1896),    §  whether  within  this  state  or  out  of  it, 

4341.  and  shall,  with  intent  to  defraud  the 

Florida.  —  Rev.  Stat.  (1892),  §  2541.  insurer,  ship  articles  of  value  less  than 

Iowa. — Code  (1897),  §§  5054,  5055.  one-half  of   the    represented   value  of 

Vermont.  —  Stat.  (1894),  §  5012.  those   insured  or   of   a   different   kind 

West  Virginia. — Code  (1891),  c.  145,  from  those  insured,  he  shall   be  pun- 

§  24.  ished  by  fine  in  a  sum   not  exceeding 

And  see  U.   S.   Rev.    Stat.   (1878),  §  the  amount  for  which  said  merchandise 

5365.  or  commodity  may  be  insured.     Pen. 

1.   Texas.  —  If  any  person  shall  cause  Code  (1895),  art.  570. 
insurance  to  be  made  in  this  state  upon         2.  Indiana.  —  After  the  third  year  of 

any  merchandise  or  other  commodity  the  existence  of  any  company  organ- 

389  Volume  10. 


11541.  INSURANCE.  11541. 

then  and  there,  directors  of  the  Farmers  Live  Stock  Insurance  Com- 
pany^ a  corporation  duly  incorporated  and  existing  under  the  laws  of 
the  state  of  Indiana,  and  engaged  in  insuring  the  owners  of  live 
stock  against  loss  of  such  stock  by  death  from  any  cause  and  against 
theft  or  accident,  and  after  the  third  year  of  the  existence  of  said 
company,  did  then  and  there,  within  said  county  and  state  aforesaid, 
on  the.  first  Monday  oi  July  of  said  year,  unlawfully  fail  and  neglect  to 
make  and  file  with  the  auditor  of  state  of  said  state  of  Indiajia  a 
statement  under  oath,  signed  by  a  majority  of  the  directors  of  said 
company  and  attested  by  the  secretary  of  said  company,  setting  forth 
the  number  of  policies  issued  by  said  company,  the  number  of  losses 
adjusted  and  not  paid,  the  number  of  losses  unadjusted  and  the 
amount  thereof,  the  amount  of  paid  up  capital  stock,  the  amount  of 
subscribed  capital  stock,  amount  of  authorized  capital  stock,  and  a 
description  of  the  particular  kind,  character  and  amount  of  assets 
of  said  company;  contrary  {continuing  and  concluding  as  in  Form  No. 
10692). 

ized  in  this  state  for  the  purpose  of  in-  tal    stock,   the    amount    of  authorized 

suring  the  owners  of  live  stock  against  capital   stock,  and  a  description  of  the 

loss  of  such  stock  by  death  from  any  particular  kind,  character  and  amount 

cause  and  against  theft  or  accident,  the  of  assets   of  the  company,   and   shall, 

board  of  directors   shall,   on    the    first  when  required  by  the  auditor  of  state 

Monday  of  July  in  each  year,  make  and  so  to   do,   publish   the    same   in   some 

file,  with  the  auditor  of  state,  a  state-  newspaper  nearest  to  the  principal  office 

ment  under  oath,  signed  by  a  majority  of  the  company.    Horner's  Stat.  (1896), 

of   the    directors    and  attested  bj*   the  §  3774«. 

secretary,  setting  forth  the  number  of  Any  person  who  violates  any  of  the 

policies   issued,   the  number  of  losses  provisions  of  this  act  shall  be  fined  not 

adjusted  and  not  paid,  the  number  of  more  than  one  thousand  dollars  or  im- 

losses    unadjusted     and    the    amount  prisoned   not   more    than   six  months, 

thereof,  the  amount  of  paid-up  capital  or  both.     Horner's  Stat.   Ind.  (1896),  § 

stock,  the  amount  of  subscribed  capi-  3774^. 

390  Volume  10. 


INTEREST. 

See  the  title  USURY. 


INTERLOCUTORY   DECREES  AND 
ORDERS. 

See  the  titles  JUDGMENTS  AND  DECREES;  ORDERS. 


INTERPLEADER. 
I.  By  Suit,  391. 

1.  Bill  or  Complaint^  391. 

2.  Order  for  Injunction^  396. 

3.  Interlocutory  Decree,  396. 

a.  Generally,  396. 

b.  Directing  Reference  to  Master^  397. 

II.  BY  Order,  398. 

1.  Suggestion  of  Interpleader,  398. 

2.  Notice  of  Motion,  399. 

3.  Affidavit  of  Defendant,  399. 

a.  In  Action  for  Recovery  of  Money,  399. 

b.  In  Action  for  Recovery  of  Specific  Property,  400. 

4.  Scire  Facias  on  Interpleader,  401. 

5.  Order  of  Interpleader,  401. 

CROSS-REFERENCES. 

See  also  the  titles  A  TTACHMENT;  GARNISHMENT;  TRUS- 
TEE PROCESS;  FACTORIZING,  vol.  2,  p.  303;  EXE- 
CUTIONS AGAINST PROPERTY,\o\.  8,  p.  i;  INTER- 
VENTION; REPLEVIN;  and  the  GENERAL  INDEX  to 
this  work. 

I.  BY  Suit. 
1.  Bill  OP  Complaint.^ 

1.  Beqaisites  of  Bill,  etc. —  Generally,  ticular  jurisdicthon  consult  the  titles 
—  For  the  formal  parts  of  a  bill  in  Bills  in  Equity,  vol.  3,  p.  417;  CoM- 
equity,  complaint  or  petition  in  a  par-     plaints,  vol.  4,  p.  1019. 
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For  statutory  provisions  relating  to 
bills  of  interpleader  see  as  follows,  to 
wit: 

Connecticut.— Gqx\.  Stat.  (1888),  §2756. 

Georgia.— 1  Code  (1895),  §§  4896, 4897. 

Idaho.  — R&\.  Stat.  (1887),  §  41 10. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  16,  §  no. 

Minnesota.  —  Stat.  (1894),  §  4262. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  775,  §  2. 

Utah.  —  R&v.  Stat.  {1898),  ^  2924. 

Parties  Defendant.  —  It  must  appear 
from  the  bill  that  there  are  proper  per- 
sons in  esse  capable  of  interpleading. 
Story's  Eq.  PI.,  §  295.  And  an  allega- 
tion in  a  bill  of  interpleader  that  the 
complainant  is  "informed"  of  a  cer- 
tain claim  of  right  by  one  of  the 
defendants,  "  but  complainant  is  uncer- 
tain as  to  the  point,"  is  fatally  de- 
fective. State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  82. 

Claims  of  Defendants.  —  It  should 
appear  from  the  bill  or  complaint  that 
two  or  more  persons  claim  the  same 
debt  or  duty  from  the  complainant. 
Hayes  v.  Johnson,  4  Ala.  267;  Burton 
V.  Black,  32  Ga.  53;  Starling  v.  Brown, 
7  Bush  (Ky.)  164;  Orr  Water  Ditch  Co. 
V.  Larcombe,  14  Nev.  53;  Mt.  Holly, 
etc..  Turnpike  Co.  v.  Ferree,  17  N.  J. 
Eq.  117;  Shaw  v.  Cosier,  8  Paige  (N. 
Y.)  339;  Crane  v.  McDonald,  118  N.  Y. 
648;  Bassett  v.  Leslie,  123  N.  Y.  396; 
North  Pacific  Lumber  Co.  v.  Lang,  28 
Oregon  246;  Greene  v.  Mumford,  4  R. 
I.  313.  And  these  should  be  specifically 
set  forth  so  that  they  may  appear  to  be 
of  the  same  character.  Story's  Eq.  PI., 
§  293;  Conley  v.  Alabama  Gold  L.  Ins. 
Co.,  67  Ala.  472;  National  Bank  v. 
Augusta  Cotton,  etc.,  Co.,  99  Ga.  286; 
Cobb  V.  Rice,  130  Mass.  231;  Robards 
V.  Clayton,  49  Mo.  App.  608;  Varrian  v. 
Berrien,  42  N.  J.  Eq.  i;  McEwen  v. 
Troost.  I  Sneed  (Tenn.)  186.  But  it  is 
not  necessary  or  proper  for  the  com- 
plainant to  set  out  the  case  of  the 
claimants.  He  is  only  to  state  the 
claim  made  to  him.  Briant  v.  Reed, 
14  N.  J.  Eq.  271.  See  also  Westervelt 
V.  Ackerman,  3  N.  J.  Eq.  315. 

Plaintiff  must  Deny  all  Interest.  — 
The  plaintiff  should  negative  any  in- 
terest in  the  matter  in  controversy. 
Story's  Eq.  PI.,  §§  292,  297;  Adams  v. 
Dixon,  19  Ga.  513;  Burton  v.  Black, 
32  Ga.  53;  Orr  Water  Ditch  Co.  v.  Lar- 
combe, 14  Nev.  53;  Atkinson  v.  Manks, 
I  Cow.  (N.  Y.)  691;  Shaw  v.  Coster,  8 
Paige  (N.  Y.)  339;  Wakeman  v.  Dickey, 


19  Abb.  Pr.  (N.  Y.  C  PI.)  24;  Crane  v. 
McDonald,  118  N.  Y.  648;  Bassett  v. 
Leslie,  123  N.  Y.  396;  North  Pacific 
Lumber  Co.  v.  Lang,  28  Oregon  246; 
Greene  v.  Mumford,  4  R.  I.  313;  State 
Ins.  Co.  V.  Gennett,  2  Tenn.  Ch.  82; 
McEwen  v.  Troost,  i  Sneed  (Tenn.) 
186. 

PlaintifTs  Hazard,  —  It  must  appear 
that  complainant  cannot  determine  the 
right  to  a  thing  claimed  without  hazard 
to  himself.  Burton  v.  Black,  32  Ga.  53; 
Orr  Water  Ditch  Co.  v.  Larcombe,  14 
Nev.  53;  Atkinson  v.  Manks,  i  Cow. 
(N.  Y.)  691;  Mohawk,  etc.,  R.  Co.  v. 
Clute,  4  Paige  (N.  Y.)  384;  Shaw  v. 
Coster,  8  Paige  (N.  Y.)  339;  McHenry 
V.  Hazard,  45  Barb.  (N.  Y.)  657;  Crane 
V.  McDonald,  118  N.  Y.  648;  Bassett  v. 
Leslie,  123  N.  Y.  396;  North  Pacific 
Lumber  Co.  v.  Lang,  28  Oregon  246. 

The  bill  should  also  show  plaintiff's 
ability  and  willingness  to  discharge  the 
debt,  duty  or  obligation  when  he  may 
safely  do  so,  Conley  v.  Alabama  Gold 
L.  Ins.  Co.,  67  Ala.  472. 

Bringing  Thing  in  Dispute  into  Court. 
—  The  complainant  must  bring  the 
money  or  thing  in  dispute  into  court  or 
at  least  offer  to  do  so  by  his  bill. 
Cooper's  Eq.  PI.  50;  Story's  Eq.  PL, 
§  291;  Starling  v.  Brown,  7  Bush  (Ky.) 
164;  Ammendale  Normal  Institute  v. 
Anderson,  71  Md.  128;  Cobb  v.  Rice, 
130  Mass.  231;  Parker  v.  Barker,  42  N. 
H.  78;  Atkinson  v.  Manks,  i  Cow.  (N. 
Y.)  691;  Mohawk,  etc.,  R.  Co.  v.  Clute, 
4  Paige  (N.  Y.)  384;  Shaw  v.  Coster,  8 
Paige  (N.  Y.)  339  {affirming  Shaw  v. 
Chester,  2  Edw.  Ch.  (N.  Y.)  405);  Mc- 
Henry V.  Hazard,  45  Barb.  (N.  Y.)  657; 
Bassett  v.  Leslie,  123  N.  Y.  396.  And 
if  a  bill  of  interpleader  do  not  contain 
an  offer  to  bring  the  money  into  court, 
the  omission  is  a  ground  of  demurrer, 
M'Garrah  v.  Prather,  i  Blackf,  (Ind.) 
299;  Home  L.  Ins.  Co.  v.  Caulk,  86 
Md.  385.  Contra,  Nash  v.  Smith,  6 
Conn.  421;  Blue  z/.  Watson,  59  Miss. 
619. 

A  bill  of  interpleader  is  not  vitiated 
by  bringing  into  court  a  less  sum  of 
money  than  is  due,  if  it  contain  an 
order  to  pay  whatever  may  be  ascer- 
tained to  be  due.  Ketcham  v.  Brazil 
Block  Coal  Co.,  88  Ind.  515. 

Prayer.  —  The  bill  should  pray  that 
the  defendants  may  set  forth  their 
several  titles,  and  may  interplead  and 
settle  and  adjust  their  demands  be- 
tween themselves.  Story's  Eq.  PI., 
i;  297.     And  where  the  material  part  of 
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Form  No.  1 1  5  4  2 . 

(Conn.  Prac.  Act,  p.  105.  No.  163.)' 

{Commencement  as  in  Form  No.  6912.) 

1.  On  January  1st,  iS79,  Benjamin  Brotvn  deposited  with  the  plain- 
tiff one  United  States /(?«r  per  cent,  coupon  bond  No.  10,000,  payable 
to  bearer  on  January  1st,  ig07. 

2.  On  February  1st,  iS79,  the  defendant  JoAn  Jones  notified  the 
plaintiff  that  he  claimed  the  same,  under  an  assignment  thereof  to 
him  from  said  Broivn,  and  demanded  the  same  from  the  plaintiff. 

3.  On  the  same  day,  the  defendant  John  Johnson  also  notified  the 
plaintiff  that  he  claimed  the  same,  under  an  order  of  said  Brown 
transferring  the  same  to  him,  and  demanded  the  same  from  the 
plaintiff. 

4.  The  plaintiff  is  ignorant  of  the  respective  rights  of  the  defend- 
ants, 

5.  He  has  no  claim  upon  said  property,  and  is  ready  and  willing  to 
deliver  it  to  such  person  as  the  court  shall  direct. 

6.  On  May  1st,  iS79,  each  of  the  defendants  threatened  to  sue  the 
plaintiff  for  said  bond. 

The  plaintiff  claims, 

1.  That  the  defendants  be  restrained  by  injunction,  from  taking 
any  proceedings  against  the  plaintiff  in  relation  thereto. 

2,  That  they  be  required  to  interplead  together  concerning  their 
claims  to  said  property. 


the  prayer  was  as  follows,  to  wit,  "that 
the  said  defendants  may  adjust  and 
determine  between  themselves  to 
whom,"  etc.,  without  the  use  of  the 
word  "interplead,"  a  demurrer  to  the 
bill  was  allowed.  Eq.  Draftsman,  p. 
626,  note  21. 

Affidavit  Denying  Collusion.  —  To  a 
bill  of  interpleader  the  complainant 
must  annex  an  aflSdavit  that  there  is  no 
collusion  between  him  and  any  of  the 
parties.  Cooper's  Eq.Pl.  49;  Story's  Eq. 
PI.,  §  291;  Metcalf  V.  Hervey,  i  Ves. 
248;  Gibson  v.  Goldthwaite,  7  Ala.  281; 
Burton  v.  Black.  32  Ga.  53;  Tobin  v. 
Wilson,  3  J.  J.  Marsh.  (Ky.)  63;  Star- 
ling V.  Brown,  7  Bush(Ky.)  164;  Am- 
mendale  Normal  Institute  z/.  Anderson, 
71  Md.  128;  Cobb  V.  Rice,  130  Mass. 
231;  Farley  v.  Blobd,  30  N.  H.  354; 
Shaw  V.  Coster,  8  Paige  (N.  Y.)  339 
{affirming  Shaw  v.  Chester,  2  Edw.  Ch. 
(N.  Y.)  405);  Atkinson  v.  Manks,  i  Cow. 
(N.  Y.)  691.  And  the  want  of  such 
affidavit  renders  the  bill  demurrable. 
Davis  V.  Davis,  96  Ga.  136;  Home  L. 
Ins.  Co.  V.  Caulk,  86  Md.  385;  Blue  v. 
Watson,  59  Miss.  619;  Mt.  Holly,  etc.. 
Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq. 
117.  But  if  the  defendants  do  not  de- 
mur they  cannot  object  at  the   hearing 


or  on  error  that  the  bill  was  irregularly 
exhibited.  Gibson  v.  Goldthwaite,  7 
Ala.  281. 

Where  a  bill  of  interpleader  showed 
that  complainants  were  partners,  the 
affidavit  of  noncollusion  is  sufficient 
though  sworn  to  by  but  one  of  them. 
Bliss  V.  French,  (Mich.  1898)  76  N.  W. 
Rep.  73- 

Bill  in  Nattire  of  Bill  of  Interpleader. — 
In  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, the  complainant  not  only  seeks 
to  have  the  conflicting  claims  of  the 
defendants  against  himself  adjudi- 
cated, but  also  some  affirmative  relief. 
Heath  v.  Hurless,  73  111.  323;  Blue  v. 
Watson,  59  Miss.  619;  Orr  Water  Ditch 
Co.  V.  Larcombe,  14  Nev.  53.  But  the 
relief  stated  under  a  bill  of  this  sort 
must  be  equitable  relief.  Killian  v. 
Ebbinghaus,  no  U.  S.  568.  And  see 
New  England  Mut.  L.  Ins.  Co.  v. 
Odell,  50  Hun  (N.  Y.)  279. 

It  is  not  necessary  to  allege  in  the 
bill,  or  to  assert  by  affidavit,  that  com- 
plainant is  indifferent  between  the  con- 
testing parties  and  does  not  collude 
with  either.  Van  Winkle  v.  Owen,  54 
N.  J.  Eq.  253. 

1.  See,  generally,  supra,  note  r,  p. 
391- 
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3.  That  upon  delivering  the  same  to  such  person  as  the  court  may 
order,  the  plaintiff  be  discharged  from  all  liability  to  any  of  the 
defendants  in  relation  thereto. 

(Conclusion  as  in  Form  No.  6912.^ 

Form  No.  1 1543.' 

(Commencing  as  in  Form  No.  Ji210)  respectfully  shows  unto  your 
honor  that  your  orator  on  the  first  day  of  January.,  a.  d.  i899,  was 
tenant  in  possession  of  an  undivided  moiety  or  half  part  of  a  certain 
tract  of  land,  in  Carrollton,  in  said  county  of  Greene,  at  and  under 
the  yearly  rent  of  one  hundred  dollars  thereupon  payable  for  the  same, 
and  which  had  been  heretofore  granted,  together  with  the  other 
moiety  thereof,  to  him  by  indenture  of  lease,  bearing  date  the  first 
day  oi  January,  a.  d.  iS89,  by  Samuel  Short,  then  of  the  city  of  Car- 
rollton in  the  said  county  and  state,  and  who  has  long  since  departed 
this  life,  for  a  term  of  years,  which  has  long"  since  expired,  and  your 
orator  continued  in  possession  thereof  and  there  then  became  and 
was  due  from  your  orator  the  sum  of  three  hundred  dollars,  as  for 
three  years  rent  of  the  premises  at  and  under  the  rate  of  one  hundred 
dollars  per  annum,  out  of  which  your  orator  claims,  and  is  entitled 
to  an  allowance  oi  forty  dollars  for  taxes  and  other  outgoings  paid 
by  him  in  respect  to  the  said  moiety  of  the  premises  during  the  time 
aforesaid,  and  which  sum  of  forty  dollars  being  deducted  from  the 
sum  of  three  hundred  dollars,  leaves  a  clear  balance  of  the  said  sum 
of  two  hundred  arid  sixty  dollars  now  due  therefrom  and  to  be  paid  by 
your  orator  to  the  person  or  persons  entitled  to  receive  the  rents  and 
profits  of  the  moiety  of  the  said  premises,  and  that  your  orator  has 
always  been  ready  and  willing,  and  now  is  ready  and  willing  and  hereby 
offers  to  pay  the  said  sum  of  two  hundred  and  sixty  dollars  in  such  man- 
ner and  to  such  person  or  persons  as  your  honor  shall  direct;  but  now 
so  it  is  that  William  West  and  Leonard  A.  Ford  severally  set  up  claims 
to  the  said  undivided  moiety  of  the  premises  and  to  the  rents  and 
profits  thereof  and  each  of  them,  the  said  William  West  and  Leonard  A. 
Ford,  do  severally  and  distinctly  insist  on  some  right  or  title  to  the  rents 
or  arrears  of  rents  now  due  and  owing  from  your  orator,  for  and  in 
respect  to  the  said  undivided  moiety  of  the  premises,  or  some  part  or 
parts  thereof,  from  your  orator,  and  threaten  to  commence  and  bring 
several  actions  at  law  against  him  for  the  recovery  thereof,  and  other- 
wise to  vex  and  harass  him  concerning  the  same,  which  doings  of  the 
said  William  West  and  Leonard  A.  Fordart  contrary  to  equity  and  good 
conscience  and  tend  to  the  manifest  injury  of  your  orator.  In  tender 
consideration  whereof,  and  /orasmuch  as  your  orator  is  without 
remedy  in  the  premises,  except  in  a  court  of  equity,  and  to  the  end 
that  the  said  William  West  and  Leonard  A.  Ford,  who  are  made 
parties  defendant  to  this  bill,  may  be  required  to  make  full  and  direct 
answers  to  the  same,  and  that  the  defendants  may  severally  set  forth 
to  which  of  them  the  said  sum  of  two  hundred  and  sixty  dollars  does 
of  right  belong  and  is  payable,  and  how  in  particular  they  make  out 
their  claim  thereof,  and  that  the  said  defendants  may  interplead  and 

1.  See,  generally,  JM/rd',  note  i,  p.  391. 
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settle  and  adjust  their  said  demands  between  themselves,  your  orator 
being  willing  and  desirous  and  agreeing  that  the  said  sum  may  be 
paid  to  such  of  them  to  whom  the  same  shall,  in  the  judgment  of  the 
court,  appear  of  right  to  belong,  and  that  your  orator  may  be  at 
liberty  to  bring  and  pay  the  said  sum  of  two  hundred  and  sixty  dollars 
into  this  honorable  court,  which  your  orator  hereby  offers  to  do,  for 
the  benefit  of  such  of  the  defendants  as  shall  appear  to  be  entitled 
thereto,  and  subject  to  the  further  order  of  the  court,  and  that  the 
said  defendants  William  West  and  Leonard  A.  Ford  may  be  restrained 
by  the  injunction  of  this  court  from  proceeding  against  your  orator 
in  the  said  several  actions  at  law  against  him,  for  the  recovery  of  said 
rents  and  arrears  of  rents,  now  due  and  owing  from  your  orator,  and 
that  your  orator  may  have  such  other  and  further  relief  in  the  prem- 
ises as  equity  may  require  and  to  your  honor  shall  seem  meet. 

May  it  please  your  honor  to  grant  (^prayer  for  process  as  in  Form 
No.  ^270),  and  may  it  please  your  honor  to  grant  unto  your  orator 
the  people's  writ  of  injunction  to  be  directed  to  the  said  William 
West  and  Leonard  A.  Ford,  restraining  them  and  each  of  them  from 
proceeding  against  your  orator  in  the  said  actions  at  law  for  the  said 
rents  and  arrears  of  rents  now  due  and  owing 'from  your  orator  for 
and  in  respect  of  the  said  undivided  moiety  of  the  premises,  until 
the  further  order  of  said  court. 

And  your  orator  will  ever  pray,  etc. 

John  Doe. 

Jeremiah  Mason,  Solicitor  for  Orator. 

State  of  Illinois,  ) 
Greene  County,    j 

John  Doe,  of  the  city  of  Carrollton,  in  the  county  of  Greene,  being 
sworn  on  oath  says,  that  he  has  exhibited  his  bill  of  interpleader 
against  the  defendants,  William  West  and  Leonard  A.  Ford,  named  in 
the  foregoing  bill,  without  any  fraud  or  collusion  between  him  and 
said  defendants  or  either  of  them,  and  has  not  exhibited  his  said  bill 
at  the  request  of  said  defendants  or  either  of  them,  and  that  he  has 
exhibited  his  said  bill  with  no  other  intent  but  to  avoid  being  sued 
or  molested  by  said  defendants  who  are  proceeding  or  threatening 
to  proceed  at  law  for  the  recovery  of  the  moneys  in  said  bill 
mentioned. 

{Signature  and  jurat  as  in  Form  No.  4^70.^ 

Form  No.  1 1 5  4  4  .> 

Supreme  Court,  Suffolk  County, 
John  Doe,  plaintiff, 
against 
John  Jones  and  John  Johnson,  defendants,  j 

The  plaintiff  above  named  complains  of  the  defendants,  and  alleges: 
I.   That  before  the  making  of  the  claims  hereinafter  mentioned, 
one  Benjamin  Brown  deposited  with  the  plaintiff  {describe  the  property) 
for  safe  keeping. 

1.  This  form  is  taken  from  Report  N.  See,  generally,  supra,  note  i,  p. 
Y.  Code  Commissioners,  Form  No.  156.     391. 
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II.  That  the  defendant  John  Jones  claims  the  same  under  an 
alleged  assignment  thereof  to  him  from  the  said  Benjamin  Brown. 

III.  That  the  defendant  John  Johnson  also  claims  the  same  under 
an  order  of  the  said  Benjamin  Brown  transferring  the  same  to  him. 

IV.  That  the  plaintiff  is  ignorant  of  the  respective  rights  of  the 
defendants. 

V.  That  he  has  no  claim  upon  the  said  property,  and  is  ready  and 
willing  to  deliver  it  to  such  persons  as  the  court  shall  direct. 

VI.  That  this  action  is  not  brought  by  collusion  with  either  of  the 
defendants. 

Wherefore,  the  plaintiff  demands  judgment: 

I.  That  the  defendants  be  restrained,  by  injunction,  from  taking 
any  proceedings  against  the  plaintiff  in  relation  thereto. 

II.  That  they  be  required  to  interplead  together  concerning  their 
claims  to  the  said  property. 

III.  That  some  person  be  authorized  to  receive  the  said  property 
pending  such  litigation. 

IV.  That  upon  delivering  the  same  to  such  receiver  the  plaintiff 
be  discharged  from  all  liability  to  either  of  the  defendants  in  relation 
thereto. 

V.  And  that  the  plamtiff's  costs  be  paid  out  of  the  same. 
{Signature  and  verijication  as  in  Form  No.  5926.') 

2.  Order  for  Injunction. 

Form  No.  1 1 5  4  5 . 

In  Chancery  of  New  Jersey. 
Between 

John  Doe,  complainant,  "| 

and  i  Order  for  Injunction  on  Bill  of 

William  West  and  Leonard  A.  Ford,  j  Interpleader, 

defendants.  J 

On  reading  and  filing  the  bill  of  complaint  in  the  above  entitled 
cause,  together  with  the  affidavit  thereunto  annexed,  it  is,  on  motion 
oi  Jeremiah  Mason,  solicitor  {ox  John  Doe,  ordered,  that  upon  the 
said  John  Doe  depositing  in  this  court  the  sum  of  two  hundred  and 
sixty  dollars  in  said  bill  mentioned,  an  injunction  issue  pursuant  to 
the  prayer  of  said  bill. 

3.  Interlocutory  Decree. 

a.  Generally. 
Form  No.  1 1  5  4  6 . 

{Title  of  court  and  cause  as  in  Form  No.  115 JfB.) 

The  above  cause  coming  on  to  be  heard  at  the  present  y«;?^  term 
of  this  court,  in  the  presence  of  Jeremiah  Mason,  of  counsel  with 
complainant,  and  no  one  appearing  for  the  answering  defendants 
although  the  cause  was  regularly  set  down  for  hearing,  and  the  argu- 
ments of  counsel  for  complainant  having  been  heard,  and  upon  due 
consideration  thereof  it  appearing  to  the  court  that  the  complainant 
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held  the  fund  mentioned  in  his  bill  for  the  true  owner  without  having 
or  claiming  any  right  or  interest  therein,  and  that  the  said  fund  has 
been  deposited  in  this  court  to  be  delivered  to  whosoever  may  have 
the  right  thereto;  it  is  thereupon  on  this  sixth  day  oi  June,  a.  d. 
i859,  by  his  honor  Alexander  Mc Gill,  chancellor  of  the  state  of  New 
Jersey,  ordered,  adjudged  and  decreed,  and  the  said  chancellor  does 
by  virtue  of  the  power  and  authority  of  this  court  hereby  order, 
adjudge  and  decree  that  the  said  bill  of  interpleader  is  properly 
brought  by  the  complainant  in  this  cause,  and  that  he  is  entitled  to 
relief  of  this  court;  and  it  is  further  ordered,  adjudged  and  decreed 
that  said  complaint  be  dismissed  from  further  prosecution  in  this 
suit,  and  that  his  cause  be  taxed  and  paid  by  the  clerk  of  this  court 
out  of  the  fund  and  that  said  complainant  be  released,  acquitted  and 
discharged  from  all  claim  or  liability  to  either  of  the  defendants  in 
this  suit;  for,  upon,  or  by  reason  of  said  fund.  And  it  is  further 
ordered,  adjudged  and  decreed  that  the  said  defendants  do  inter- 
plead and  settle  and  adjust  their  several  claims,  demands  and 
matters  in  controversy  in  this  suit  as  between  themselves. 

b.  Directing  Reference  to  Master. 
Form  No.  1 1  5  4  7  . 

At  a  term  of  the  Circuit  Court  held  in  and  for  the  county  of  Greene 
in  the  state  of  Illinois  at  the  court-house  in  Carrollton  on  the  sixth  day 
oi  June,  a.  d.  \W9. 

Present,  the  Hon.  John  Marshall,  Judge. 
John  Doe  ) 

against  >•  In  Chancery. 

William  West  and  Leonard  A.  Ford.  ) 

This  day  the  above  cause  coming  on  to  be  heard  upon  the  bill  of 
interpleader  filed  herein  and  the  answer  of  the  defendants  thereto, 
and  the  court  having  heard  the  arguments  of  counsel  for  the 
respective  parties  and  upon  due  consideration  thereof,  it  is  ordered, 
adjudged  and  decreed  that  said  bill  of  interpleader  is  properly  filed, 
and  that  the  above  defendants  do  interplead,  settle  and  adjust  the 
matters  in  controversy  in  this  suit  between  themselves;  and  it  is 
further  ordered,  adjudged  and  decreed  that  it  be  referred  to  John 
Brown,  Esquire,  a  master  in  chancery  of  this  court,  to  inquire  and 
report  which  of  said  defendants  is  entitled  to  the  fund  in  contro- 
versy, which  said  fund  has  been  deposited  with  the  clerk  of  this 
court;  and  it  is  further  ordered,  adjudged  and  decreed  that  prior  to 
the  examination  of  witness  before  said  master,  either  of  said  defend- 
ants may  present  to  said  master,  under  oath,  a  written  statement  of 
the  facts  and  circumstances  on  which  his  claim  is  founded,  and  upon 
such  reference,  either  party  is  to  be  at  liberty  to  summon  witnesses 
and  to  proceed  before  said  master  and  in  such  manner  as  he  shall 
direct,  and  that  the  solicitor  of  each  party  have  notice  of  all  pro- 
ceedings before  said  master;  and  it  is  further  ordered,  adjudged  and 
decreed  that  said  complainant  be  dismissed  and  that  the  costs  of 
this  suit  up  to  the  time  of  making  this  decree  be  paid  out  of  the 
said  fund  in  court. 
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II.  BY  ORDER.i 

1.  Suggestion  of  Interpleader. 

Form  No.  i  1548.' 
jonn      oe     \  (;;ourt  of  Common  Pleas,  Schuylkill  County, 
against       \  March  Htxvo.,  k.  d.  iW9.     No.  13. 
Richard  Roe.  ) 

And  now  the  sixth  day  of  March,  iS99,  the  defendant  disclaims  all 
interest  in  the  subject-matter  of  the  above  action  and  offers  to  bring 
the  money  into  court,  or  pay  or  dispose  thereof  as  the  court  shall 
order,  not  denying  that  he  owes  the  amount  stated  in  the  copy  of 
book  entry  filed  herein  to  the  real  owner  of  the  goods  and  chattels 
there  mentioned,  but  gives  the  court  to  understand  and  be  informed 
that  the  same  is  claimed  by  Samuel  Short,  who  has  sued  (or  is  about  to 
iue')  for  the  same,  and  he  therefore  asks  leave  to  file  this  suggestion 
of  record  in  the  cause  according  to  the  act  of  assembly  in  such  case 
made  and  provided. 

Richard  Roe. 
Commonwealth  of  Pennsylvania,  \ 
County  of  Schuylkill.  [ 

Richard  Roe,  having  been  duly  sworn  according  to  law,  doth  depose 
and  say  that  the  facts  set  forth  in  the  above  suggestion  are  true  and 
correct. 

Richard  Roe. 
Sworn  and  subscribed  before  me  this  w'x/y^  day  oi  March,  a.  d.  iWd. 

John  Hancock,  Prothonotary. 

1.  For  statutory  provisions  relating  to  Nevada.  —  Gen.   Stat.  (1885),  §3620. 

interpleader  by  order  see  as  follows,  to  New  York.  —  Birds.  Rev.  Stat.  (1896), 

wit:  p.  218,  g  115;  p.  1699. 

Alabama. — Civ.  Code  (1896),  §^2633-  North  Carolina. — Clark's  Code  Civ. 

2635.  Proc.  (1891),  §  189. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  North  Dakota.  —  Ray.    Codes  (1895), 

§§  5637-5640.  §  5240. 

California.  —  Code  Civ.  Proc.  (1897),  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

§  386.  5016,  5017. 

Colorado.  —  Mills'  Anno.  Code  (1896),  Oklahoma.  —  Stat.  (1893),  §  3915. 

§  18.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

Delaware.  —  Rev.  Stat.  (1893),  p.  795,  §40. 

c.  106,  §§  34,  35.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Georgia. —  2  Code  (1895),  §  4898.  (1894),  p.  1064. 

Idaho.  —  Rev.  Stat.  (1887),  §  4109.  South   Carolina.  —  Code    Civ.     Proc. 

Indiana.  —  Horner's    Stat.    (1896),    §  (1893),  §  143. 

273.  South   Dakota.  —  Dak.    Comp.    Laws 

/<7wa.  —  Code  (1897),  §^  3487.  (1887),  §  4887. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  §  36.  Tennessee. — Code  (1896),  §p  4497-4500. 

Kentucky.— ^^x\y\\.\!s  Civ.  Code  (1895),  Virginia.  —  Code  (1887),  §  2998. 

§§  30,  31.  Washington.  —   Ballinger's     Anno. 

Massachusetts.  —  Stat.  (1886),  c.  281.  Codes  &  Stat.  (1897),  §  4842. 

Minnesota.  —  Stat.    (1894),     §§    2561,  West  Virginia.  —  Code  (1891),  c.  107. 

5273.  Wisconsin. — Stat.  (1898),  §  2610. 

Mississippi.— hnno.  Q.oA^  {\%q'2),%%  Wyoming. —Rev.    Stat,     (1887),    §§ 

714-716.  2405-2407. 

Montana. — Code    Civ.    Proc.  (1895),  2    Pennsylvania.  —  Bright.  Pur.  Dig. 

§  588.  (1894),  p.  1064,  §  I.     See  also  the  stat- 

Nebraska. — Comp.  Stat.  (1897),  §  5635.  utes  cited  supra,  note  i. 
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2.  Notice  of  Kotion. 

Form  No.  11549.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926). 

Take  notice  that  on  the  affidavit,  a  copy  of  which  is  herewith  served 
upon  you,  and  upon  the  complaint  herein,  the  undersigned  will 
move  this  court,  at  a  special  term  thereof  to  be  held  at  the  county 
court-house  in  the  village  of  Riverhead,  on  the  tenth  day  oi  May,  iS99y 
at  «/«^  o'clock  in  the/l^r^noon,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  to  substitute  James  Smith,  of  Northport,  in  place 
of  the  above  named  defendant  as  defendant  herein,  and  to  discharge 
the  above  named  defendant  from  liability  to  either  the  plaintiff  or  the 
?,dL\d  James  Smith^  concerning  the  agreement  mentioned  in  the  com- 
plaint, upon  the  above  named  defendant  paying  into  court  the  sum  of 
Jive  hundred  dollars,  the  amount  claimed  in  the  summons  herein. 
Jeremiah  Mason,  Attorney  for  Richard  Roe. 
Office  and  P.  O.  address,  ^9  Main  street,  Northport,  N.  Y. 

Dated  the  twenty- fifth  day  of  April,  1 2)99. 
To  Joseph  Story,  Esq., 

Attorney  for  John  Doe? 

3.  Affidavit  of  Defendant.* 
a.  In  Action  for  Recovery  of  Money. 

Form  No.  11550.' 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 
State  of  New  York,  ) 
Suffolk  County.         \  ^^• 

Richard  Roe,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  in  the  above  named  action.* 

1.  New  York. —  Code  Civ.  Proc. ,  §  For  statutes  %&&  supra,  note  I,  p.  398. 
820.  See  also  statutes  cited  supra,  note  Claims  of  Person  Substituted.  —  The 
I,  p.  398.  provision  of  the  code  for  interpleader 

2.  Action  for  Specific  Property. —  Where  by  order  is  a  substitute  for  the  old  action 
the  action  is  for  specific  property,  of  interpleader,  and  to  entitle  the  de- 
the  notice,  from  this  point,  may  read  fendant  to  an  order  of  interpleader  he 
as  follows,  to  wit:  "concerning  the  must,  in  his  affidavit,  set  out  sufficient 
property  mentioned  in  the  complaint,  facts  on  which  the  adverse  claim  is 
upon  the  defendants  transferring  the  based,  to  show  that  said  claim  renders 
same  to  such  person  as  the  court  may  his  possession  hazardous  to  the  extent 
direct."  of  creating  a  reasonable  doubt.    Mahro 

3.  Upon  Whom  Served.  —  This  notice  v.  Greenwich  Sav.  Bank,  16  Misc.  Rep. 
must  be  served  upon  the  adverse  party,  (N.  Y.  City  Ct.)  275;  Burritt  v.  Press 
and  also  upon  the  person  proposed  to  Pub.  Co.,  19  N.  Y.  App.  Div.  bog; 
be  substituted  for  the  defendant.  N.  Y.  Roberts  z/.  Vanhorne,  21  N.  Y.  App. 
Code  Civ.  Proc,  §820;  Roberts  z^.  Van-  Div.  369;  Sulzbacher  v.  National  Shoe, 
home.  21  N.  Y.  App.   Div.  369.                .  etc..    Bank,  52   N.    Y.    Super.  Ct.    269; 

4.  Requisites  of  Affidavit  —  Generally.  Pustet  v.  Flannelly,  60  How.  Pr.  (N.  Y. 
—  For  the  form  of  an  affidavit  in  a  par-  Super.  Ct.)  67;  Nassau  Bank  v.  Yandes, 
ticular  jurisdiction  consult  the  title  44  Hun  (N.  Y.)  55;  Schell  v.  Lowe,  75 
Affidavits,  vol.  i,  p.  548.  Hun  (N.  Y.)  43. 

399  Volume  10. 


11550.  INTERPLEADER.  11551. 

II.  That  the  above  entitled  action  has  been  commence^  and  is  now 
actually  pending  in  this  court  against  the  above  named  defendant  on 
a  contract,  and  that  defendant  has  not  yet  answered  therein,  and  that 
his  time  to  do  so  does  not  expire  until  the  tenth  day  of  June  next. 

III.  That  said  action  is  brought  to  recover  the  sum  of  two  hundred 
dollars  deposited  with  said  defendant  on  or  about  the  tenth  day  of 
April,  i895,  by  one  James  Smith,  and  that  the  plaintiff  claims  to  be 
entitled  to  the  said  money  so  deposited  under  an  assignment  thereof 
to  him  by  the  said  James  Smith. 

IV.  That  on  the  fifteenth  day  oi  July,  iS96,  one  Charles  Brown  gave 
said  defendant  notice  that  he  had  been  appointed  receiver  of  all  the 
property  of  the  said  James  Smith,  and  demanded  of  said  defendant 
that  he  pay  the  said  deposit  to  him;  which  demand  was  made  with- 
out any  collusion  with  this  defendant. 

And    this  deponent  further   says,  that  the  defendant  is  not   ac- ' 
quainted  with  the  respective  merits  of  said  claimants,  and  does  not 
know  to  which  of  said   parties  he  can   safely  pay  said  money;  but 
hereby  offers  to  pay  the  same  into  court,  that  the  several  claimants 
may  interplead  and  settle  their  claims  between  themselves. 

(^Signature  and  jurat  as  in  Form  No.  859.) 


b.  In  Action  fop  Recovery  of  Specific  Property. 

Form  No.  1 1551 .' 

{Commencing  as  in  Form  No.  11650,  and  continuing  down  to  *.) 

II.  That  the  complaint  herein  was  served  on  the  tenth  day  oi  July, 
J&96,  and  no  answer  has  yet  been  served  or  filed. 

III.  That  the  property  which  is  claimed  by  the  complaint  herein 
was  consigned  to  the  deponent  by  one  James  Smith,  of  New  York, 
subject  to  his  order. 

IV.  That  the  same  property  is  claimed  by  one  Charles  Brown,  of 
Syracuse,  under  a  written  order  of  said  James  Smith,  dated  the  tenth 
day  oi  June,  iS96,  and  directing  its  delivery  to  him  as  the  alleged 
purchaser  thereof;  while  the  plaintiff  herein  claims  under  a  general 
assignment  all  of  the  property  of  said  James  Smith,  to  him  executed 
by  the  said  James  Smith  on  the  said  day. 

V.  That  the  defendant  is  ignorant  of  the  respective  claimants' 
rights,  and  is  not  actually  in  collusion  with  either  of  them. 

VI.  That  the  defendant  is  ready  and  willing  to  deliver  said  prop- 
erty to  such  person  as  the  court  may  direct,  upon  being  discharged 
from  liability  to  either  of  said  claimants. 

{Signature  and  jurat  as  in  Form  No.  859.') 

And    must    show   that    the   alleged  Schell  v.    Lowe,    75    Hun   (N.   Y.)  43. 

claimant   has   made   demand   for    the  Payment  into  Court.  —  The  affidavit 

subject-matter  in  suit.      Mansfield    v.  must  show  that  the  defendant  paid,  or 

Shipp,  128  Ind.  55.  offered  to  pay,  the  amount  into  court. 

Denying   Collusion. — The  affidavit  Mansfield  z/.  Shipp,  128  Ind.  55. 

must  show  that  there  is  no  collusion  1.  New  York.  —  Code   Civ.    Proc,   § 

between  the  defendant  and  claimant.  820.     See  also  supra,  note  i,  p.  398. 
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4.  Scire  Facias  on  Interpleader. 

Form  No.  1 1552.' 

County  of  Sshuylkill,  ss. 
(seal)     The  Commonwealth  of  Pennsylvania  to  the  Sheriff  of  Schuyl- 
kill County: 

Whereas,  heretofore,  John  Doe  issued  a  writ  of  summons  out  of  our 
Court  of  Common  Pleas  of  Schuylkill  county  against  Richard  Roe  to 
March  term,  i89P,  No.  13,  which  was  duly  served;  and  whereas,  the 
said  Joh7i  Doe  in  said  suit  claims  to  recover  from  said  Richard  Roe 
the  sum  of  one  thousand do\la.rs  which  is  alleged  to  have  been  deposited 
with  said  Richard  Roe  by  soXd  Joh?i  Doe  on  they^rx/day  of  January, 
i899;  and  whereas,  the  said  Richard  Roe  has  filed  in  said  court  his 
suggestion  setting  forth  the  above  matters  and  that  one  Samuel  Short 
claims  the  said  money  as  belonging  to  him,  and  that  he,  the  said 
Richard  Roe,  has  no  interest  in  said  money.  Now,  therefore,  these 
are  to  command  you  that  you  make  known  to  the  said  Samuel  Short 
the  above  proceedmg  and  that  he  be  and  appear  in  our  said  court  on 
t\\Q.  fifth  day  of  February,  i899,  to  show  cause,  if  any  he  has,  why  the 
said  Samuel  Short  should  not  be  made  a  party  to  said  action  and  why 
he  should  not  interplead  therein  with  John  Doe,  and  why  Richard  Roe 
should  not  have  leave  to  pay  the  money  into  court,  and  that  said  suit 
be  thereon  stayed  as  to  said  Richard  Roe,  and  why  the  court  should 
not  render  such  judgment  thereon  as  shall  be  agreeable  to  the  rules 
and  practices  of  the  law  in  like  cases.  And  have  you  then  there  this 
writ. 

Witness  the  Hon.  John  Marshall,  the  president  of  our  said  court, 
this  fifteenth  day  of  March,  iS99. 

John  Hancock,  Prothonotary. 

5.  Order  of  Interpleader. 

Form  No.  11553.* 

At  a  special  term  of  the  Supreme  Court  held  in  and  for  the  county 
of  Suffolk  at  the  county  court-house  in  Riverhead  in  said  county,  on 
Xh^  sixth  day  oi  June,  iS99. 

Present,  the  Hon.  John  Marshall,  Justice: 

John  Doe,  plaintiff,        \ 

against  >- 

Richard  Roe,  defendant.  ) 

On  reading  and  filing  the  affidavit  oi  Richard  Roe,  dated  \}i\Q  first 
day  oi  May,  i859,  and  the  complaint  oi  John  Doe,  the  plaintiff  herein, 
and  proof  of  due  notice  of  service  of  notice  of  this  motion,  and  on 
motion  of  Jeremiah  Mason  for  said  Richard  Roe,  and  no  one  appearing 
in  opposition, 

Ordered,  that  on  payment  by  the  defendant  to  the  clerk  of  the 
county  oi  Suffolk,  oi  five  hundred,  the  amount  claimed   in   the  sum- 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.         2.  New  York. — Code   Civ.    Proc.,   § 
(1894),  p  1064,  §  I.     See  also  list  of  Stat-     820  (Birds.  Rev  Stat.  (1896),  p.  1699). 
utes  cited  supra,  note  i,  p.  398. 
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mons  herein,  principal  and  interest,  less  ten  dollars  costs  of  this 
motion,  within  y^zr  days  from  the  entry  of  this  order,  James  Smith  be 
substituted  as  defendant  in  this  action  in  place  of  Richard  Roe^  the 
defendant  above  named,  and  that  Richard  Roe  thereupon  be  dis- 
charged from  liability  to  either  the  plaintiff  above  named  or  said 
James  Smith.  And  it  is  further  ordered,  that  if  said  James  Smith 
does  not  appear  and  defend  this  action  within  twenty  days  after 
service  upon  him  of  a  copy  of  this  order,  together  with  a  copy  of  the 
complaint  herein,  the  plaintiff  may  apply  ex  parte  for  an  order  that 
the  money  so  deposited  be  paid  over  to  him. 

Enter:  /.  M.,  J.  5.  C. 


•  INTERPRETERS. 

For  Form  of  Interpreter's  Oath,  see  the  title  DEPOSITIONS,  vol.  6, 
P-  569- 


INTERROGATORIES. 

See  the  title  DEPOSITIONS,  vol.   6,  p.  487,  afid  the  GENERAL 
INDEX  to  this  work. 
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I.  Violations  of  Act  considered  by  the  Commission,  W 

1.  Complaint,  404. 

a.  Against  Single  Carrier,  405. 

b.  Against  Joint  or  Connecting  Carriers,  408. 

2.  Notice  to  Carrier  to  Answer,  409. 

3.  Notice  to  Complainant  of  Receipt  of  Complaint,  409. 

4.  Notice  by  Carrier  Under  Rule  V,  410. 
6.   Demurrer  to  Complaint,  410. 

6.  Demurrer  and  Plea  to  Complaint,  410. 

7.  Demurrer,  Plea  and  Answer  to  Complaint,  411. 

8.  Answer  to  Complaint,  411. 

9.  Motion  to  Dismiss  Complaint,  413. 

10.  Acknowledgment  of  Answer,  etc.,  413. 

11.  Atnendments,  414. 

12.  Motion  to  Strike  from  the  Files,  414, 

13.  Notice  of  Hearing,  a^xi^. 

14.  Subpoena,  416. 

a.  The  Application,  416. 

b.  The  Writ,  41 7. 

16.   Notice  to  Take  Depositions,  417, 

16.  Orders,  418. 

a.  /«  General,  418. 

/5.    Granting  Leave  to  Intervene,  419. 

1 7 .  Application  for  Re  he  a  ring,  420. 

II.  Proceedings  in  aid  of  the  Commission,  420. 

1.  Injunction,  420. 

2.  Order  Compelling  Witnesses  to  Testify,  424. 

III.  Indictments  for  Violations  of  act,  425. 

1.  For  Cofispiracy,  426. 

2.  For  Failure  to  Post  Notices  of  Fares,  etc.,  428. 

3.  For  False  Weighifig  to  Obtain  Lower  Rates,  429. 

4.  For  Fraud  in  Obtaining  Less  than  Schedule  Rates,  430. 
6.   For  Obtaining  Less  than  Regular  Rates,  434. 

6.  For  Taking  Less  than  Schedule  Rates,  435. 

CROSS-REFERENCES. 

See  the  GENERAL  INDEX  to  this  7vork. 

1,  For  the  provisions  of  the  act  regu-  at  L.  (1887),  §t^  6,  10,  14,  16,  17,  18,  21, 
lating  commerce  see  24  U.  S.  Stat,  at  22;  26  U.  S.  Stat,  at  L.  (1891),  c.  128, 
L.  (1887),  c.  104;  25  U.  S.  Stat,  at  L.  amending  24  U.  S.  Stat,  at  L.  (1887), 
(1889),  c.  382,  amending  24  U.  S.  Stat.     §  12. 
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I.  VIOLATIONS  OF  ACT  CONSIDERED  BY  THE  COMMISSION. 
1.  Complaint.^ 


1.  Petition,  —  Complaints  under  the 
Interstate  Commerce  act,  §  13,  must  be 
made  by  petition.  Rules  of  Pr.  before 
the  Com.,  No.  Ill;  24  U.  S.  Stat,  at  L. 
(1887),  c.  104,  §  3. 

Precedents.  —  Complaints  are  set  out 
in  full,  in  part  or  in  substance  in  the 
following  cases: 

American  Warehousemen's  Assoc,  v. 
Illinois  Cent.  R.  Co.,  7  Int.  Com.  Rep. 
556;  American  Min.,  etc.,  Co.  v.  Den- 
ver, etc.,  R.  Co.,  2  Int.  Com.  Rep.  623; 
Associated  Wholesale  Grocers  v.  Mis- 
souri Pac.  R.  Co.,  I  Int.  Com.  Rep. 
321;  Copper  Manufacturers  Assoc,  v. 
New  York  Cent.,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  286;  In  re  Atchison,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  58;  Ayres 
V.  Union  Pac.  R.  Co.,  i  Int.  Com. 
Rep.  397;  Bates  v.  Pennsylvania  R. 
Co.,  2  Int.  Com.  Rep.  732;  Beaver 
V.  Pittsburg,'  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  285;  Beaver  v.  Pittsburg, 
etc.,  R.  Co.,  3  Int.  Com.  Rep.  565; 
Behlmer  v.  Memphis,  etc.,  R.  Co.,  4 
Int.  Com.  Rep.  520;  Board  of  Trade  v. 
Alabama  Midland  R.  Co.,  6  Int.  Com. 
Rep.  i;  Chicago  Board  of  Trade  v. 
Chicago,  etc.,  R.  Co.,  2  Int.  Com.  Rep. 
86;  Chicago  Board  of  Trade  v.  Chicago, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  89;  Eau 
Claire  Board  of  Trade  v.  Chicago,  etc., 
R.  Co.,  3  Int.  Com.  Rep.  174;  Board  of 
Trade  of  Chicago  v.  Chicago,  etc.,  R. 
Co.,  3  Int.  Com.  Rep.  233;  Chicago 
Board  of  Trade  v.  Chicago,  etc.,  R. 
Co.,  2  Int.  Com.  Rep.  410;  Board  of 
Trade  v.  Cincinnati,  etc.,  R.  Co.,  3  Ini. 
Com.  Rep.  642;  Detroit  Board  of  Trade 
V.  Grand  Trunk  R.  Co.,  i  Int.  Com. 
Rep.  698;  New  York  Board  of  Trade, 
etc.,  V.  Pennsylvania  R.  Co.,  3  Int. 
Com.  Rep.  417;  New  York  Board  of 
Trade,  etc.,  v.  Pennsylvania  R.  Co.,  2 
Int.  Com.  Rep.  660;  Boston,  etc.,  R.  Co. 
V.  Boston,  etc.,  R.  Co.,  i  Int.  Com.  Rep. 
400;  Buchanan  v.  Northern  Pac.  R.  Co., 
3  Int.  Com.  Rep.  655;  Burton  Stock  Car 
Co.  V.  Chicago,  etc.,  R.  Co.,  i  Int. 
Com.  Rep.  329;  Business  Men's  Assoc. 
V.  Chicago,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  41;  Business  Men's  Assoc,  v. 
Chicago,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  591;  Cary  v.  Eureka  Springs  R. 
Co.,  7  Int.  Com.  Rep.  286;  Cat- 
tle Raisers'  Assoc,  v.  Ft.  Worth, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  513; 
Boston  Chamber  of  Commerce  v.  Lake 


Shore,  etc.,  R.  Co.,  i  Int.  Com.  Rep. 
391;  In  re  Chicago,  etc.,  R.  Co.,  i  Int. 
Com.  Rep.  63;  Commercial  Exch.  v. 
Atchison,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  606;  Coxe  v.  Lehigh  Valley  R. 
Co.,  2  Int.  Com.  Rep.  195;  Coxe  v. 
Lehigh  Valley  R.  Co.,  3  Int.  Com. 
Rep.  460;  Crews  v.  Richmond,  etc.,  R. 
Co.,  I  Int.  Com.  Rep.  490;  Delaware 
State  Grange  v.  New  York,  etc.,  R. 
Co.,  3  Int.  Com.  Rep.  554;  Duncan  v. 
Atchison,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  256;  Evans  v.  Oregon  R.,  etc., 
Co.,  I  Int.  Com.  Rep.  326;  In  re  E.k- 
press  Companies,  i  Int.  Com.  Rep. 
451;  Frankez/.  Louisville,  etc.,  R.  Co.,  3 
Int.  Com.  Rep.  313;  Freeman  v.  Atchi- 
son, etc.,  R.  Co.,  7  Int.  Com.  Rep.  202; 
New  Jersey  Fruit  Exch.  v.  Central  R. 
Co.,  2  Int.  Com.  Rep.  18;  Fruit,  etc.. 
Merchants  v.  New  York,  etc.,  R.  Co.,  3 
Int.  Com.  Rep.  109;  Griffith  v.  Dela- 
ware, etc..  Canal  Co.,  i  Int.  Com.  Rep. 
396;  Gustin  V.  Chicago,  etc.,  R.  Co.,  3 
Int.  Com.  Rep.  412;  Haddock  v.  Dela- 
ware, etc.,  R.  Co.,  3  Int.  Com.  Rep. 
123;  Haddock  z'.  Delaware,  etc.,  R.  Co., 
3  Int.  Com.  Rep.  302;  Haddock  v. 
Delaware,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  456;  Harwell  v.  Columbus,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  494:  Heard  z/. 
Georgia  R.  Co.,  1  Int.  Com.  Rep.  493; 
Heard  v.  Georgia  R.  Co.,  2  Int.  Com. 
Rep.  392;  Heck  v.  East  Tennessee,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  498;  Hill  v. 
Nashville,  etc.,  R.  Co.,  6  Int.  Com.  Rep. 
343;  Hitt  V.  Illinois  Cent.  R.  Co.,  3 
Int.  Com.  Rep.  453;  Holbrook  v.  St. 
Paul,  etc.,  R.  Co.,  i  Int.  Com.  Rep. 
323;  Hostetter  v.  Pennsylvania  Co., 
2  Int.  Com.  Rep.  151;  Howell  v.  New 
York,  etc.,  R.  Co.,  i  Int.  Com.  Rep. 
467;  Imperial  Coal  Co.  v.  Pittsburgh, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  18;  Inde- 
pendent Refiners  Assoc,  z/.  Western  New 
York,  etc.,  R.  Co.,  2  Int.  Com.  Rep.  294; 
Interstate  Commerce  R.  Assoc,  v.  Chi- 
cago, etc.,  R.  Co..  2  Int.  Com.  Rep.  579; 
Jackson  v.  St.  Louis,  etc.,  R.  Co.,  i 
Int.  Com.  Rep.  476;  Kauffman  Milling 
Co.,  V.  Missouri  Pac.  R.  Co.,  3  Int. 
Com.  Rep.  400;  Kentucky,  etc..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  2  Int. 
Com.  Rep.  102;  King  v.  New  York,  etc., 
R.  Co..  3  Int.  Com.  Rep.  272;  Larkin  v. 
Lake  Shore,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  659;  Leggett  v.  Baltimore,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  396;  Lehmann 
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a.  Against  Single  Carrier. 

Form  No.  i  1554. 
(2  Int.  Com.  Rep.  LIII.) 


V.  Southern  Pac.  Co.,  3  Int.  Com. 
Rep.  80;  Leonard  v.  Union  Pac.  R.  Co., 

1  Int.  Com.  Rep.  472;  Lincoln  Creamery 
V.  Union  Pac.  R.  Co.,  3  Int.  Com.  Rep. 
641;  Lippman  v.  Illinois  Cent.   R.   Co., 

2  Int.  Com.  Rep.  414;  Little  Rock,  etc., 
R.  Co.  V.  East  Tennessee,  etc.,  R.  Co., 
2  Int.  Com.  Rep.  130;  Livingston  v. 
New  York,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  631;  Loud  V.  South  Carolina  R. 
Co.,  4  Int.  Com.  Rep.  205;  Louisville 
Southern  R.  Co.  v.  Louisville,  etc.,  R. 
Co.,  2  Int.  Com.  Rep.  131;  Milk  Pro- 
ducers' Protective  Assoc,  v.  Delaware, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  92;  Mon- 
tell  V.  Baltimore,  etc.,  R.  Co.,  7  Int. 
Com.  Rep.  412;  Mt.  Vernon  Milling 
Co.  V.  Chicago,  etc.,  R.  Co.,  7  Int. 
Com.  Rep.  194;  Mace  v.  New  York 
etc.,  R.  Co.,  3  Int.  Com.  Rep.  413; 
McClaine  v.  Oregon  R.,  etc.,  Co.,  i  Int. 
Com.  Rep.  395;  Macloon  v.  Chicago, 
etc.,  R.  Co.,  3  Int.  Com.  Rep.  452; 
Macloon  v.  Chicago,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  711;  McMullan  v.  Rich- 
mond, etc.,  R.  Co.,  I  Int.  Com.  Rep. 
483;  Martin  v.  Southern  Pac.  Co.,  i 
Int.  Com.  Rep.  596;  Martin  v.  Chicago, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  32; 
Manufacturers,  etc..  Union  v.  Minne- 
apolis, etc.,  R.  Co.,  2  Int.  Com.  Rep. 
223;  Memphis  Freight  Bureau  v.  Kan- 
sas City,  etc.,  R.  Co.,  2  Int.  Com.  Rep. 
400;  Memphis  Freight  Bureau  v.  Mis- 
souri Pac.  R.  Co.,  2  Int.  Com.  Rep.  401; 
Memphis  Freight  Bureau  z/.Southern  R., 
etc.,  Assoc,  2  Int.  Com.  Rep.  402;  Mer- 
chants Union  v.  Northern  Pac.  R.  Co.,  2 
Int.  Com.  Rep.  452;  Michigan  Box  Co. 
V.  Flint,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
662;  Morrell  v.  Union  Pac.  R.  Co.,  3 
Int.  Com.  Rep.  641;  Murphy  v.  Wabash 
R.  Co.,  3  Int.  Com.  Rep.  649;  Newland 
V.  Northern  Pac.  R.  Co..  3  Int.  Com. 
Rep.  648;  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  174;  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  542;  Ohio  Coal  Exch.  v.  Wiscon- 
sin Cent.  R.  Co.,  i  Int.  Com.  Rep.  793; 
Proctor  V.  Cincinnati,  etc.,  R.  Co.,  3 
Int.  Com.  Rep.  131;  Toledo  Produce 
Exch.  v.  Lake  Shore,  etc.,  R.  Co.,  2 
Int.  Com.  Rep.  492;  Toledo  Produce 
Exch.  V.  Lake  Shore,  etc.,  R.  Co.,  2 
Int.  Com.  Rep.  569;  New  York  Produce 
Exch.  V.  New  York  Cent.,  etc.,  R.  Co., 


2  Int.  Com.  Rep.  13;  Pyle  v.  Southern 
R.,  etc.,  Assoc,  i  Int.  Com.  Rep.  486; 
Railroad  Commission  v.  Savannah, 
etc.,  R.  Co.,  3  Int.  Com.  Rep.  414; 
Railroad  Commission  v.  Savannah, 
etc,  R.  Co.,  3  Int.  Com.  Rep.  688; 
Raymond  v.  Chicago,  etc.,  R.  Co.,  i 
Int.  Com.  Rep.  474;  Rea  v.  Mobile, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  43; 
Rhode  Island  Egg,  etc.,  Co.  v.  Lake 
Shore,  etc.,  R.  Co.,  4  Int.  Com.  Rep. 
512;  Reed  v.  Oregon  R.,  etc.,  Co.,  i 
Int.  Com.  Rep.  328;  Rend  v.  Chicago, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  793;  Rice 
V.  Atchison,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  263;  Rice  v.  Louisville,  etc,  R. 
Co.,  I  Int.  Com.  Rep.,  376;  Rice  v. 
Atchison,  etc.,  R.  Co.,  2  Int.  Com.  Rep. 
573;  Rice  V.  Union  Pac  R.  Co.  2  Int. 
Com.  Rep.  638;  Rawson  v.  Newport 
News,  etc,  R.  Co.,  2  Int.  Com.  Rep.  311; 
Savery  v.  New  York  Cent.,  etc.,  R.  Co., 

1  Int.  Com.  Rep.  695;  Scofield  v.  Lake 
Shore,  etc.,  R.  Co.,  i  Int.  Com.  Rep. 
593;  Scofield  V.  Lake  Shore,  etc.,  R.  Co., 

2  Int.  Com.  Rep. 67;  Shamberg  v.  Dela- 
ware, etc.,  R.  Co.,  3  Int.  Com.  Rep. 
173;  Shamberg z'.  Delaware,  etc.,  R. Co., 

3  Int.  Com.  Rep.  502;  F.  Schumacher 
Milling  Co.  v.  Chicago,  etc,  R.  Co.,  3 
Int.  Com.  Rep.  653;  Smith  -0.  New  York 
Cent.,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
646;  Spartanburg  Board  of  Trade  v. 
Richmond,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  15;  Squire  v.  Michigan  Cent.  R. 
Co.,  2  Int.  Com.  Rep.  303;  Stone  v. 
Detroit,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
60;  Stone  V.  Detroit,  etc.,  R  Co.,  2  Int. 
Com.  Rep.  152;  Suffern  v.  Indiana,  etc., 
R.  Co.,  7  Int.  Com.  Rep.  255;  Tecumseh 
Celery  Co.  v.  Cincinnati,  etc.,  R.  Co., 
4 Int.  Com.  Rep.  318;  Thurber  v.  New 
York  Cent.,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  397;  Thurber  v  New  York  Cent., 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  742;  In 
reunion  Pac.  R.  Co.,  i  Int.  Com.  Rep. 
60;  Warner  v.  New  York  Cent.,  etc.,  R. 
Co.,  3  Int.  Com.  Rep.  74;  Western,  etc., 
R.  Co.  V.  East  Tennessee,  etc.,  R.  Co., 
1  Int.  Com. Rep.  488;  White  v.  Michigan 
Cent.  R.  Co.,  2  Int.  Com.  Rep.  551; 
Wichita  Union  Stock  Yards  Co.  v, 
Atchison,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
661;  Zion's  Co-operative  Mercantile 
Inst.  V.  Atchison,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  106. 

Indorsement.  —  Address  of  the  peti- 
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Interstate  Commerce  Commission. 
John  Doe 
against 
The  Rural  Railroad  Company?- 
The  petition  of  the  above  named  complainant  respectfully  shows: 

I.  That  (^Here  let  complainant  state  his  occupation  and  place  of  business^. 

II.  That  the  defendant  above  named  is  a  common  carrier  engaged 
in  the  transportation  of  passengers  and  property  by  railroad  between 
points  in  the  state  oiNew  York  a.nd  points  in  the  state  of  New  Jersey., 
and  as  such  common  carrier  is  subject  to  the  Act  to  Regulate 
Commerce. 

III.  That  {Here  state  concisely  the  matters  intended  to  be  complained  of  . 
Continue  numbering  each  succeeding  paragraph  as  in  Nos.  /,  II  andlll^."^ 

Wherefore  the  petitioner  prays  that  the  defendant  may  be  required 
to  answer  the  charges  herein,  and  that  after  due  hearing  and  investi- 
gation an  order  be  made  commanding  the  defendant  to  cease  and 
desist  from  said  violations  of  the  Act  to  Regulate  Commerce,  and 
for  such  other  and  further  order  as  the  Commission  may  deem 
necessary  in  the  premises.  (//"  reparation  for  any  wrong  or  injury  be 
desired.,  the  petitioner  should  state  the  nature  and  extent  of  the  reparation 
he  deems  proper. ) 

Dated  at  Albany.,  the  sixth  day  of  November,  i899. 

John  Doe? 

State  of  New  York, 
County  of  Albany. 

John  Doe,  being  duly  sworn,  says  that  he  is  the  complainant  in 
this  proceeding,  and  that  the  matters  set  forth  in  the  foregoing  peti- 
tion are  true,  as  he  verily  believes. 

John  Doe. 

tioner  and  the  name  and  address  of  his  several  carriers  or  lines.     Rules  of  Pr. 

attorney,   or  counsel,  if  any,  must  be  before  the  Com.,  No.  II. 

indorsed   upon  the  complaint.      Rules  2.  Cause  of  Complaint.  —  The  petition 

of  Pr.  before  the  Com.,  No.  III.  must  briefly  state  the  facts  which  are 

1.  Name  of  the  carrier  or  carriers  com-  claimed  to  constitute  a  violation  of  the 

plained  against  must   be   set  forth  in  Interstate    Commerce    act.      Rules  of 

full.     Rules  of  Pr.   before   the    Com.,  Pr.  before  the  Com.,  No.  Ill;  24  U.  S. 

No.  III.  Stat,  at  L.  (1887),  c.  104,  §  3. 

Where   a   complaint    concerns    only  3.  Precedents   of  Signatures  —  By  At- 

anything  done  or  omitted  to  be  done  torney.  —  In  New  York  Board  of  Trade, 

by   a  single  carrier,  no  other   need  be  etc.,   v.    Pennsylvania   R.    Co.,   2   Int. 

made  a  party;  but  if  it  relates  to  joint  Com.    Rep.    660,    the    complaint    was 

tariffs  or  matters  in  which  two  or  more  signed  as  follows: 

carriers,  doing  business  under  a  com-  ''  fohn  D.  Kernan, 

mon  control,  management  or  arrange-  Counsel  for  Complainant, 

ment,    for   a    continuous    carriage   or  10  IVa// Street,  New  York." 

shipment,   are  interested,  all  the  car-  In  In  re  Chicago,  etc.,  R.  Co.,  i  Int. 

riers  constituting   such   line   must   be  Com.    Rep.    63,    the    complaint    was 

made  parties.     Rules  of  Pr.  before  the  signed  as  follows: 

Com.,  No.  II.  *''  Britton  (Sr*  Gray, 

Several  carriers,  or  lines  of  carriers.  Solicitors  for  Petitioner, 

operated  separately,  may  be  embraced  E.  W.  Winter,  General  Manager, 

in  the  same  proceeding  when  the  sub-  Chicago,  St.  Paul,  Minneapolis 

ject-matter  of  the  complaint  involves  &>  Omc^ha Railway  Company." 

the  same  violation  of  the  law  by  the  By  Corporation.  —  In  Board  of  Trade 
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Subscribed  and  sworn  to  before  me  this  sixth  day  oi November,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. ^ 


V.  Cincinnati,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  642,  the  complaint  was  signed  as 
follows: 

"In  the  name  and  by  the  direction 
of  the  Board  of  Trade  of  Chattanooga, 
in  special  session  called  for  the  pur- 
pose.       Joseph  F.  Shipp,  President." 

In  Chicago  Board  of  Trade  v.  Chi- 
cago, etc.,  R.  Co.,  2  Int.  Com.  Rep. 
410,  the  complaint  was  signed  as 
follows : 

"  The  Board  of  Trade  of  the 
City  of  Chicago, 
by  W.  S.  Seaverus,  President." 
In  Chicago  Board  of  Trade  v.  Chi- 
cago, etc.,  R.  Co.,  2  Int.  Com.  Rep.  86, 
the  complaint  was  signed  as  follows: 

"  The  Board  of  Trade  of  the 
City  of  Chicago, 
by  C  L.  Hutchinson,  President. 
(seal)     Sidney  Smith,    Attorney  and 

of  Counsel  for  Petitioner. 
Attest:  Geo.  F.  Hone,  Sec'y." 
In  Boston  Chamber  of  Commerce  v. 
Lake  Shore,  etc.,   R.  Co.,  i   Int.  Com. 
Rep.  391,  the  complaint  was  signed  as 
follows: 

'''^  Boston    Chamber  of  Commerce, 
by  Edward  Kemble, 
S.  P.  Hibbard, 
A.  D.  S.  Bell, 

E.  R.  McPherson, 

D.  W.  Ranlet  (one  of  the 
directors  of  the  Boston 
Chamber  of  Commerce), 

F.  C.   Williams, 

Committee." 
In  Boston,  etc,  R.  Co.  v.  Boston,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  400,  the  com- 
plaint was  signed    as  follows: 

"  Boston      6^     Albany     Railroad 
Company, 
by  Arthur-  Mills,  General 
Traffic  Manager." 
In  Burton  Stock  Car  Co.  v.  Chicago, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  329,   the 
complaint  was  signed  as  follows: 

"  Burton  Stock  Car  Company, 

By  Chas.  E.  Barber, 
Solicitor  and  Stockholder. 

Benjamin  F.  Butler, 
of  Counsel. 
Dated  May  2,  1BS7." 
In  Imperial  Coal  Co.  v.  Pittsburgh, 
etc.,  R.  Co.,  2  Int.  Com.   Rep.   18,  the 
complaint  was  signed  as  follows: 
' '  Imperial  Coal  Company, 

By  U.  A.  Andrews,  Pres't. 
Andrews,  Hitchcock  &*  Company." 


In  Detroit  Board  of  Trade  v.  Grand 
Trunk   R.  Co.,  i  Int.  Com.   Rep.  698, 
the  complaint  was  signed  as  follows: 
"Signed  in  behalf  of  the  Merchants 
df  Manufacturers'  Exchange, 

D.  D.  Thorp,  Pres't. 
Signed    in    behalf   of    the    Detroit 
Board  of  Trade, 

Jas.  ^. /^/)/««,  President." 
By  Individual.  —  In  Evans  v.  Oregon 
R.,  etc.,  Co.,  I  Int.  Com.  Rep.  326,  the 
complaint  was  signed  as  follows: 

''''Milton  Evans,  Petitioner." 
By  Partnership.  —  In  Coxe  v.  Lehigh 
Valley  R.   Co.,  2   Int.  Com.   Rep.   195, 
the  complaint  was  signed  as  follows: 
''^Coxe  Brothers  &'  Co. 
Franklin  B.  Gowen,  Counsel 
for  Petitioner." 
In  Heck  v.  East  Tennessee,  etc.,  R. 
Co.,  I    Int.  Com.   Rep.   498,   the   com- 
plaint was  signed  as  follows: 

"Heck&'  Petree,  Coal  Creek,  Anderson 

County,   Tennessee. 
Webb  &=  Mc  Clung,  )   .^,  „ 

S.F  Phillips,     •"'[  Attorneys. 

In  McClaine  v.  Oregon  R.,  etc.,  Co., 
I  Int.  Com.  Rep.  395,  the  complaint 
was  signed  as  follows: 

"McLaine,   Wade  dr'  Co.,  by 
Alfred  Coolidge,  Member  of  Firm." 

In  Savery  v.  New  York  Cent.,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  695,  the  com- 
plaint was  signed  as  follows: 

''''James  C.  Savery  S^  Co.,  Petitioners. 

Blair  &"  Rudd.  Attorneys  for 
Petitioners, 
No.  102  Broadway,  New  York." 

1.  Verification — Generally. — The  peti- 
tion must  be  verified  by  the  petitioner 
or  by  some  officer  or  agent  of  the  cor- 
poration, society,  or  other  body  or  or- 
ganization making  the  complaint,  to  the 
effect  that  the  allegations  of  the  petition 
are  true,  to  the  knowledge  or  belief  of 
the  affiant.  Rules  of  Pr.  before  the 
Com.,  No.  III. 

Who  may  Administer  Oath.  —  Affi- 
davits to  a  petition  or  complaint  may 
be  taken  before  any  officer  of  the  United 
States  or  of  any  state  or  territory  au- 
thorized to  administer  oaths.  Rules  of 
Pr.  before  the  Com.,  No.  VII. 

Oaths  and  affirmations  may  be  ad- 
ministered by  any  member  of  the  com- 
mission. Interstate  Com.  Act,  §  17; 
25  U.  S.  Stat,  at  L.  (1889),  c.  382. 

Precedents.  —  In  Burton  Stock  Car  Co. 
v.  Chicago,  etc.,  R.Co.,  i  Int.  Com.  Rep. 
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b.  Against  Joint  or  Connecting  Carriers. 

Form  No.  i  ISSS-' 

(2  Int.  Com.  Rep.  LIII.) 
Interstate  Commerce  Commission. 
John  Doe 
against 
The  Rural  Railroad  Company,  The 
Royal  Railway  Company,  and  The 
Curve  Line  Canal  and  Traction 
Company.  j 

The  petition  of  the  above  named  complainant  respectfully  shows: 
I.  That  (^Here  let  complainant  state  his  occupation  and  place  of  busi-^ 
ness). 


329,    the    complaint    was    verified    as 
follows: 

"Sworn  to  and  subscribed  before  me 
by  Charles  E.  Barber,  this  4th  day  of 
May,  A.  D.  18^7. 

(seal)  Edward  J.  Steehvagen, 

Notary  Public,  D.  C." 

In    Boston,    etc.,    R.  Co.  v.  Boston, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  400,  the 
complaint  was  verified  as  follows: 
*'Covamox\-<K&2Ax.\iol Massachusetts,  ) 

Suffolk.  S  ^^' 

May  21,1^87. 

Sworn  to  before  me, 
C.  E.  Stevens,  Justice  of  the  Peace." 

In  re  Chicago,   etc.,   R.   Co.,   i   Int. 
Com.  Rep.  63,  the  petition  was  verified 
as  follows: 
"County  of  Ramsey,  ) 

State  of  Minnesota.  ) 

Personally  appeared  before  me,  a 
notary  public  duly  commissioned  and 
qualified  in  and  for  the  county  and 
state  aforesaid,  E.  W.  Winter,  with 
whom  I  am  personally  acquainted  and 
whom  I  know  to  be  the  General  Man- 
ager of  the  Chicago,  St.  Paul.  Minneapolis 
&=  Omaha  Railway  Co.,  the  above  named 
petitioner,  and  who  made  oath  in  due 
form  of  law  that  the  facts  stated  in  the 
foregoing  petition,  as  of  petitioner's  own 
knowledge,  are  true,  and  that  those 
stated  upon  information  and  belief  he 
believes  to  be  true. 

Sworn  to  and  subscribed  before  me 
this  i6th  day  of  April,  A.  D.  18^. 

(seal)  Geo.  A.  Hamilton, 

Notary  Public." 

In  Heck  v.  East  Tennessee,  etc.,  R. 
Co.,    I   Int.  Com.   Rep.    498,   the  com- 
plaint was  verified  as  follows: 
"  State  of  Tennessee,  ) 

Coxxnty  ol  Knox.      \ 

Personally  appeared  before  me,  H. 
H.  Taylor,  United  States  Circuit  Court 


Clerk  for  the  Eastern  District  of  Ten- 
nessee, John  D.  Heck,  who,  being  duly 
sworn,  deposed  and  said  that  the  state- 
ments made  in  the  foregoing  petition 
are  true  according  to  the  best  of  his 
knowledge,  information,  and  belief. 
John  D.  Heck. 

Subscribed  and  sworn  to  before  me 
this  soth  day  of  August,  i8<5y. 

(seal)  H.  H.   Taylor,  Clerk." 

In  Crews   v.  Richmond,  etc.,  R.  Co., 
I    Int.   Com.    Rep.  490,  the   complaint 
was  verified  as  follows: 
"  State  of  Virginia,  \ 

City  of  Danville,     f  ^^' 

I,  W.  J.  Daner,  Jr.,  a  notary  public 
in  and  for  the  city  of  Danville,  in  the 
state  of  Virginia,  do  hereby  certify 
that  B.  S.  Crews,  J.  E.  Schooljield,  D. 
A.  Over  bey  came  personally  before  me 
in  my  corporation  aforesaid  and  made 
oath  that  the  matters  and  things  in  the 
foregoing  petition  contained  are  true  to 
the  best  of  their  knowledge  and  belief. 

Given  under  my  hand  this  28th  day 
of  May,  i8<P7. 

IV.  J.  Daner,  Jr.,  N.  P." 

In  Evans  v.  Oregon   R.,  etc.,  Co.,   i 
Int.  Com.  Rep.*326,  the  complaint  was 
verified  as  follows: 
"  Territory  of  Washington,  ) 

County  of  Walla  Walla.    )  "  ' 

Milton  Evans,  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  peti- 
tioner named  in  the  foregoing  petition, 
and  that  he  has  read  the  said  petition 
and  knows  the  contents  thereof,  and 
that  the  same  is  true. 

Milton  Evans. 

Subscribed  and  sworn  to  before  me 
this  6th  day  ol  June,  iZSy. 

(seal)  Frank  Filber, 

Notary  Public." 

1.  See  Form  No.  11 554,  supra,  and 
notes  thereto. 
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II.  That  the  defendants  above  named  are  common  carriers,  and, 
under  a  common  control,  management  or  arrangement,  for  continu- 
ous carriage  or  shipment,  are  engaged  in  the  transportation  of  pas- 
sengers and  property  wholly  by  railroad  (or  partly  by  railroad  and 
partly  by  water,  as  the  case  may  be,)  between  the  city  of  Albany,  in  the 
state  oiNew  York,  and  the  city  of  Wilmington,  in  the  state  oi  Dela- 
ware, and  as  such  common  carriers  are  subject  to  the  Act  to  Regulate 
Commerce. 

III.  That  {continuing  and  concluding  as  in  Form  No.  11554). 

2.  Notice  to  Carrier  to  Answer.^ 

Form  No.  1 1  5  5  6 . 

(2  Int   Com.  Rep.  LIII.) 

The  Interstate  Commerce  Commission. 

Washington,  D.  C,  November  7,  iS99. 
To  The  Rural  Railroad  Company,  No.  102  Capitol  Street,  Albany,  New 
York: 
Enclosed  please  find  a  copy  of  a  petition  filed  against  your  com- 
pany, embracing  a  statement  of  charges  made  hy  John  Doe  under 
Section  13  of  the  Act  to  Regulate  Commerce,  approved  February  4, 
1887,  and  amended  March  2,  1889. 

You  are  hereby  called  upon  to  satisfy  the  complaint  or  to  answer 
the  same,  in  writing,  within  twenty  days  from  this  date. 
For  the  Commission : 

Solomon  Slocum,  Secretary. 

8.  Notice  to  Complainant  of  Receipt  of  Complaint. 

Form  No.  1 1  5  5  7 . 

(2  Int.  Com.  Rep.  LIII.) 

The  Interstate  Commerce  Commission. 

Washington,  D.  C,  November  7,  i899. 
To  /ohn  Doe, 

No.  10  Main  Street,  Albany,  New  York: 
Dear  Sir:  Your  petition  against  the  Rural  Railroad  Company,  under 
Section  13  of  the  Act  to  Regulate  Commerce,  approved  February  4, 
1887,  and  amended  March  2,  1889,  is  received  and  placed  on  file. 

A  statement  of  the  charges  made  has  been  forwarded  to  the  car- 
rier for  satisfaction  or  answer  within  twenty  days. 
For  the  Commission: 

Solomon  Slocum,  Secretary. 

1.  Notice  to  satisfy  complaint  or  answer  be  specified  by  the  commission.  24 
the  same  in  writing  within  the  time  U.  S.  Stat,  at  L.  (1887),  c.  104,  §  3. 
specified  must  be  served  upon  the  car-  Service  of  Papers.  —  Notices  and  other 
rier  by  mail  or  personally,  in  the  dis-  papers  must  be  served  upon  the  oppo- 
cretion  of  the  commission.  Rules  of  site  party,  personally  or  by  mail,  or 
Pr.  before  the  Com.,  No.  III.  upon  the  attorney  of  the  party.     Rules 

A  reasonable  time  within   which  to     of  Pr.  before  the  Com.,  No.  VI. 
satisfy  the  complaint  or  answer  must        See,  generally,  the  title  Service  op 

Writs  and  Papers. 
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4.  Notice  by  Carrier  Under  Rule  V.^ 

Form  No.  1 1558. 

(2  Int.  Com.  Rep.  LIV.) 

(  Title  of  proceeding  as  in  Form  No.  1155 Jf.?) 

Notice  is  hereby  given  under  Rule  V  of  the  Rules  of  Practice  in 
proceedings  before  the  Commission  that  a  hearing  is  desired  in  this 
proceeding  upon  the  facts  as  stated  in  the  complaint. 

The  Rural  Railroad  Company^ 

By  Thomas  Penny,  President. 

5.  Demurrer  to  Complaint. 

Form  No.  1 1  5  5  9  .^ 

(^Title  of  proceeding  as  in  Form  No.  11551/..) 

Defendant  respectfully  demurs  to  the  complaint  of  the  complain- 
ant, and  says: 

1.  That  the  complaint  states  no  cause  of  action  or  grievance 
against  the  demurrants. 

2.  That  Section  3,  of  the  Act  to  Regulate  Commerce,  upon  which 
section  the  complaint  is  founded,  has  no  application  to  such  facts  as 
are  set  forth  in  the  complaint.* 

The  Rural  Railroad  Company, 

By  Jeremiah  Mason,  its  General  Counsel. 

6.  Demurrer  and  Plea  to  Complaint. 

Form  No.  11560.^ 

{Commencing  as  in  Form  No.  11559,  and  continuing  down  to  *.) 
Without  prejudice  to  its  aforesaid  demurrer,  defendant  says,  by 
way  of  plea  to  the  jurisdiction  of  this  honorable  Commission,  that 
complainant  was  not,  as  he  avers,  the  holder  of  a  through  ticket  from 
Cincinnati,  Ohio,  to  Charleston,  South  Carolina,  at  the  time  of  the  occur- 
rences of  which  he  complains,  but  that  at  that  time  he  was  traveling 
on  a  local  ticket  from  Atlanta,  Georgia,  to  Augusta,  Georgia,  the  line 
of  travel  being  altogether  in  the  state  of  Georgia;  wherefore  defend- 
ant respectfully  submits  that  this  honorable  Commission  has  no  juris- 
diction to  hear  and  determine  said  complaint.* 

The  Rural  Railroad  Company, 
By  Jeremiah  Mason,  its  General  Counsel. 

1.  Notice  of  hearing  of  the  case  on  the  of     Pr.     before     the     Com.,     No.    V. 

complaint  may  be  served  on   the  com-  2.  This  form  is  based  upon  the  de- 

plainant    if     the    carrier     complained  murrers  in  Heard  v.  Georgia  R.  Co.,  i 

against  shall  deem  the   complaint  in-  Int.    Com.    Rep.   493,    and   Farrell   v. 

sufBcient   to   show   a   breach   of   legal  Louisville,    etc.,   R.  Co.,  4   Int.    Com. 

duty.     Rules  of   Pr.  before   the  Com.,  Rep.  105. 

No.  V.  3.  This  demurrer  and  plea  is  based 

A  copy  of  the  notice  of  hearing  must  on  the  facts  in  Heard  z/.  Georgia  R.  Co., 

be  filled  with  the  commission.     Rules  i  Int.  Com.  Rep.  493. 
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7.  Demurrer,  Plea  and  Answer  to  Complaint. 

Form  No.  11561.' 

{Commencing  as  in  Form  No.  11560,  and  continuing  to  *. ) 
Not  waiving  its  aforesaid  demurrer  and  plea,  the  above  named 
•defendant,  for  answer  to  the  complaint  in  this  proceeding,  respect- 
fully states: 

I.   That  {continuing  and  concluding  as  in  Form  No.  11562). 


8.  Answer  to  Complaint.^ 

Form  No.  i  i  5  6  2  . 

(2  Int.  Com.  Rep.  LIV.) 

(  Title  of  Proceeding  as  in  Form  No.  1155 Jf.. ) 

The  above  named  defendant,  for  answer  to  the  complaint  in  this 
proceeding,  respectfully  states  — 

I.  That  {Here  follow  the  usual  admissions,   denials   and  averments. 


1.  This  demurrer,  plea  and  answer 
is  based  upon  the  facts  in  Heard  v. 
Georgia  R.  Co.,  i  Int.  Com.   Rep.  493. 

2.  Carrier  most  answer  the  complaint 
within  twenty  days  from  the  dale  of 
the  notice  unless  the  commission  shall 
prescribe  a  shorter  time,  in  which  case 
the  answer  must  be  within  the  time 
prescribed.  Rules  of  Pr.  before  the 
Com..  No.  IV. 

Written  acknowledgment  of  satisfaction 
must  be  filed  with  the  commission  if 
the  carrier  complained  against  shall 
make  satisfaction  before  answering. 
Rules  of  Pr.  before  the  Com.,  No.  IV. 

Answer  must  contain  allegations  of 
satisfaction  when  such  has  been  made 
before  filing  the  answer;  and  if  satis- 
faction is  made  after  filing  and  serving 
an  answer,  the  supplemental  answer 
setting  forth  the  fact  or  satisfaction 
may  be  filed  and  served.  Rules  of 
Pr.  before  the  Com.,  No.  IV. 

Place  of  Filing  Answer.  — The  original 
answer  must  be  filed  with  the  commis- 
sion at  its  office  in  Washington,  D.  C. 
Rules  of  Pr.  before  the  Com.,  No.  IV. 

Copy  of  answer  most  be  served  upon  the 
complainant  by  the  party  answering, 
personally  or  by  mail,  and  the  secre- 
tary of  the  commission  must  be  forth- 
with notified  of  the  fact.  Rules  of 
Pr.  before  the  Com.,  No.  IV. 

Precedents.  —  Answers,  in  full,  in  part 
or  in  substance,  are  set  out  in  the  fol- 
lowing cases:  Armour  v.  Baltimore, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  464; 
Associated  Wholesale  Grocers  v.  Mis- 
souri Pac.  R.  Co.,  I  Int.  Com.  Rep.  321; 
Behlmer  v.  Memphis,  etc.,   R.  Co.,  6 


Int.  Com.  Rep.  257;  Board  of  R.,  etc., 
Com'rs  V.  Eureka  Springs  R.  Co.,  7  Int.' 
Com.  Rep.  69;  Chicago  Board  of  Trade 
V.  Chicago,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  127;  Chattanooga  Board  of  Trade 
V.  Cincinnati,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  121;  Chattanooga  Board  of  Trade 
V.  Cincinnati,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  642;  Board  of  Trade  v.  East  Ten- 
nessee, etc.,  R.  Co.,  3  Int.  Com.  Rep. 
106;  Chicago  Board  of  Trade  v.  Chi- 
cago, etc.,  R.  Co.,  2  Int.  Com.  Rep. 
505;  Board  of  Trade  v.  Chicago,  etc., 
R.  Co.,  3  Int.  Com.  Rep.  233;  New 
York  Board  of  Trade,  etc.  v.  Pennsyl- 
vania R.  Co.,  2  Int.  Com.  Rep.  755; 
/«  re  Boston,  etc.,  R.  Co.,  3  Int.  Com. 
Rep.  680;  Buchanan  v.  Northern  Pac. 
R.  Co.,  3  Int.  Com.  Rep.  655;  Boyer 
V.  Chesapeake,  etc.,  R.  Co.,  7  Int. 
Com.  Rep.  55;  Cary  v.  Eureka  Springs 
R.  Co.,  7  Int.  Com.  Rep.  286;  Cattle 
Raisers'  Assoc,  v.  Ft.  Worth,  etc.,  R. 
Co.,  7  Int.  Com.  Rep.  513;  Atlanta 
Chamber  of  Commerce  z/.  Southern  R., 
etc.,  Assoc,  2  Int.  Com.  Rep.  54;  In 
re  Chicago,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  137;  Commercial  Exch.  v.  Atchi- 
son, etc.,  R.  Co.,  3  Int.  Com.  Rep.  606; 
Coxe  V.  Lehigh  Valley  R.  Co.,  2  Int. 
Com.  Rep.  229;  Crews  v.  Richmond, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  490; 
Evans  v.  Oregon  R.,  etc.,  Co.,  i  Int. 
Com.  Rep.  326;  Freeman  v.  Atchison, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  202; 
Friend  v.  Southern  Pac.  Co.,  i  Int. 
Com.  Rep.  582;  Griffee  v.  Burlington, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  31:  Had- 
dock V.  Delaware,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  568;  Harwell  v.  Columbus, 
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Continue  numbering  each  consecutive  paragraph.y- 

Wherefore,  the  defendant  prays  that  the  complaint  in  this  proceed- 
ing be  dismissed. 

The  Rural  Railroad  Company, 
By  Thomas  Penny,  President."^ 
State  of  New  York, } 
County  of  Albany.     \ 

Thomas  Penny,  being  duly  sworn,  says  that  he  is  the  president  of 
the  Rural  Railroad  Company,  defendant  in  this  proceeding,  and  that 
the  foregoing  answer  is  true,  as  he  verily  believes. 

Thomas  Penny. 
Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of  Novem- 
ber, iS99. 

Abraham  Kent,  Justice  of  the  Peace.  ^ 


etc.,  R.  Co.,  I  Int.  Com.  Rep.  494;  Hitt 
V.  Illinois  Cent.  R.  Co.,  3  Int.  Com. 
Rep  453;  Holbrook  v.  St.  Paul,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  323;  Hostetter 
V.  Pennsylvania  Co.,  2  Int.  Com.  Rep. 
151;  Hostetter  7'.  Pennsylvania  Co.,  2 
Int.  Com.  Rep.  218;  Howell  v.  New 
York,  etc.,  R.  Co.,  i  Int.  Com.  Rep.  467; 
Hurlburt  v.  Lake  Shore,  etc.,  R.  Co.,  2 
Int.  Com.  Rep.  31;  Imperial  Coal  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  2  Int.  Com. 
Rep.  92;  Independent  Refiners  Assoc,  v. 
Pennsylvania  R.  Co.,  2  Int.  Com.  Rep. 
450;  Jackson  v.  St.  Louis,  etc.,  R.  Co.,  i 
Int.  Com.  Rep.  476;  Kauffman  Milling 
Co.  V.  Missouri  Pac.  R.  Co.,  3  Int.  Com. 
Rep.  119;  Kemble  v.  Lake  Shore,  etc., 
R.  Co.,  2  Int.  Com.  Rep.  813;  Larkin 
V.  Lake  Shore,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  659;  Leonard  v.  Union  Pac. 
R.  Co.,  I  Int.  Com.  Rep.  472;  Lincoln 
Creamery  v.  Union  Pac.  R.  Co.,  3  Int. 
Com.  Rep.  641;  Little  Rock,  etc.,  R. 
Co.  V.  East  Tennessee,  etc.,  R.  Co.,  2 
Int.  Com.  Rep.  191;  Louisville  Southern 
R.    Co.    V.     Louisville,    etc.,    R.    Co., 

2  Int.  Com.  Rep.  180;  Macloon  v. 
Chicago,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
452;  McMorran  v.  Chicago,  etc.,  R. 
Co.,  2  Int.  Com.  Rep.  19;  McMullan  v. 
Richmond,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  483;  Manufacturers,  etc.,  Union 
V.  Minneapolis,  etc.,  R.  Co.,  2  Int. 
Com.  Rep.  302;  Grand  Meadow  Alli- 
ance Shipping  Assoc,  v.  Chicago,  etc., 
R.  Co.,  3  Int.  Com.  Rep.  255;  Mem- 
phis Freight  Bureau  v.  Kansas  City, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  487; 
Michigan  Box  Co.  v.  Flint,  etc.,  R.  Co., 

3  Int.  Com.  Rep.  662;  Montell  v.  Balti- 
more, etc.,  R.  Co.,  7  Int.  Com.  Rep. 
412;  Mt.  Vernon  Milling  Co.  v.  Chicago, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  194; 
Murphy   v.    Wabash,    etc.,    R.    Co.,   3 


Int.  Com.  Rep,  649;  Newland  v. 
Northern  Pac.  R.  Co.,  3  Int.  Com. 
Rep.  648;  Northwestern  Iowa  Grain, 
etc.,  Assoc.  V.  Chicago,  etc.,  R.  Co.,  2 
Int.  Com.  Rep.  19;  New  York  Produce 
Exch.  V.  New  York  Cent.,  etc..  R.  Co., 
2  Int.  Com.  Rep.  28;  Rea  v.  Mobile, 
etc.,  R.  Co.,  7  Int.  Com.  Rep.  43;  Pyle 
V.  Southern  R.,  etc.,  Assoc,  i  Int.  Com. 
Rep.  486;  Raymond  v.  Chicago,  etc., 
R.  Co.,  I  Int.  Com.  Rep.  474;  Sham- 
berg  V.  Delaware,  etc.,  R.  Co.,  3 
Int.  Com.  Rep.  173;  Smith  v.  New  York 
Cent.,  etc.,  R.  Co.,  3  Int.  Com.  Rep. 
646;  Squire  v,  Michigan    Cent.   R.  Co., 

2  Int.  Com.  Rep.  4S5;  Stone  v.  Detroit, 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  185; 
Thurber  v.  New  York  Cent.,  etc.,  R. 
Co.,  2  Int.  Com.  Rep.  742;  Wichita 
Union  Stock  Yards  Co.  v.  Atchison, 
etc.,  R.  Co,  3  Int.  Com.  Rep.  661; 
Woodson    V.  Cincinnati,   etc.,   R.    Co., 

3  Int.  Com.  Rep.  411. 

1.  Substance  of  Answer.  —  Answer 
must  admit  or  deny  the  material  alle- 
gations of  fact  contained  in  the  com- 
plaint, and  may  set  forth  any  additional 
facts  claimed  to  be  material  to  the  issue. 
Rules  of  Pr.  before  the  Com.,  No.  IV. 

2.  Signature  to  answer  in  Armour  v. 
Baltimore,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  464,  was  as  follows: 

"  The  Baltimore  S^  Ohio  Railroaa 

Company, 
By  Samuel  Spencer,  Vice  President. 
John  K.  Cowen, 

Counsel  for  respondent,  Baltimore  (5r* 
Ohio  Central  Building,    Baltimore, 
Maryland." 
See  also  supra,  note  3,  p.  406. 

3.  Answer  must  be  verified  in  the  same 
manner  as  the  complaint.  Rules  of 
Pr.  before  the  Com.,  No.  IV.  See  also 
supra,  note  i,  p.  407. 
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9.  Motion  to  Dismiss  Complaint. 

Form  No.  1 1  5  6  3 . 
(Precedent  in  Holbrook  v.  St.  Paul,  etc.,  R.  Co.,  i  Int.  Com.  Rep.  323.) 

[Interstate  Commerce  Commission. 
W.  M.  Holbrook,  Nelson  L.  Derby,  Grant  Stager,  ^ 
H.  Strong,  John    Ganssle,    Saml.    R.  Smith, 
A.  L.  Bain,  and  S.  L.  Haight 
against 
The  St.  Paul,  Minneapolis  6^*  Manitoba  Railway 
Company  ^^"^ 

Comes  the  defendant,  the  said  St.  Paul,  Minneapolis  &*  Manitoba 
Railway  Company,  by  S.  S.Burdett,  its  attorney,  and  moves  the  Com- 
mission to  dismiss  the  cause  and  complaint  herein  for  insufficiency. 

1.  Because  there  is  no  matter  set  out  therein  cognizable  by  this 
Commission  under  the  Act  of  Congress  approved  February  4,  1887. 

2.  Because  the  said  petition  or  complaint  shows  on  its  face  that 
the  matters  and  things  therein  complained  of  happened  prior  to  the 
approval  of  the  Act  aforesaid  and  prior  to  its  taking  effect  as  a  law. 

3.  Because  said  complaint  contains  no  allegation  or  averment  that 
the  matters  therein  complained  of  continued  after  the  passage  of 
said  Act. 

4.  Because  the  allegation,  in  said  complaint,  of  a  belief  as  to  what 
may  happen  in  the  future  to  the  detriment  of  the  petitioners  is  not 
ground  for  interposition  in  that  behalf  by  the  honorable  Commission. 

S.  S.  Burdett,  Attorney  for  the  St.  Paul,  Minneapolis  &* 
Manitoba  Railway  Company. 

10.  Aclinowledgment  of  Answer,  etc. 

Form  No.  1 1 5  6  4 . 

(2  Int.  Com.  Rep.  LIV.) 
Interstate  Commerce  Commission. 

Precedent. — The   verification  in  Ar-  (seal)     I,  E.  Z.  Tower,  Clerk  of  the 

mour  V.  Baltimore,  etc.,  R.  Co.,  i  Int.  Circuit  Court   for  Garrett  County,  the 

Com.  Rep.  464,  was  as  follows:  same   being   a   court   of    law    and    of 

"  State  of  Maryland,  \  record,  do  hereby  certify  that  Emit  F. 

County  of  Garrett.  \  ^^'  Droege,  Esquire,  before  whom  theafore- 

Samuel  Spencer,  being  duly  sworn,  on  going  affidavit  was  made,  and  who  has 

oath  says  that  he  is  the  Vice  President  thereto   subscribed    his    name,   was  at 

of  the  Baltimore  dr"  Ohio  Railroad  Com-  the   time  of    so    doing  a  justice  of  the 

pany,    the   above   named    respondent;  peace  in  and  for  the  County  and  State 

that  he  has  read  the  foregoing  answer  aforesaid,     duly    appointed,    commis- 

and  knows  the   contents  thereof,  and  sioned  and    qualified,    and    authorized 

that  the  same  are  true.  by  law  to  administer   oaths  and  take 

Subscribed  and  sworn  to  before  me  acknowledgments. 

thisyf/M  day  oijuly,  A.  D.  i8<jy.  In  testimony  whereof  I  hereunto  set 

Emit  F.  Droege,  my  hand  and  affix  the  seal  of  the  said 

Justice    of    the    Peace   of   the  Circuit  Court  for  said  Garrett  County, 

State  of  Maryland, m  and  for  thisyf/M  day  oijuly,  A.  D.  1^87. 

Garrett  County.  E.  Z.   Tower,  Clerk." 

State  of  Maryland,  Garrett  County,  to  1.  The  words  enclosed  by  [  ]  are  not 

wit:  found  in  the  reported  case. 
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Washington,  D.  C,  November  25,  i899. 
To  Thomas  Penny,  Esq., 

President  of  the  Rural  Railroad  Company, 

No.  102  Capitol  Street,  Albany,  N.  Y. 
Dear  Sir: 

The  Commission  acknowledges  the  receipt  of  an  answer  made  by 
The  Rural  Railroad  Company  to  the  complaint  filed  against  said  com- 
pany by  John  Doe,  and  the  same  has  been  filed. 

For  the  Commission: 

Very  respectfully, 
V  Solomon  Slocum,  Secretary. 

11.  Amendments.^ 

MOTION    FOR    LEAVE    TO    AMEND 

Form  No.  1 1  5  6  5 . 

(Precedent  in  Little  Rock,  etc.,  R.  Co.  v.  East  Tennessee,  etc.,  R.  Co., 
2  Int.  Com.  Rep.  232.) 

[Interstate  Commerce  Commission. 

The  Little  Rock  and  Memphis  Railroad  Company  ^ 

against  J 

The  East  Tennessee,  Virginia  and  Georgia  Rail-  \ 

road  Company,  and  the  St.  Louis,  Iron  Mountain  \ 

and  Southern  Railway  Company.^  J 

Now  comes  John  S.  Blair,  attorney  for  the  St.  Louis,  Iron  Mountain 
&*  Southern  Railway  Company,  and  prays  the  court  for  leave  to  amend 
its  answer  in  this  behalf  heretofore  filed,  as  follows: 

Strike  out  the  following  in  said  answer:  (^quoting  the  words  to  be 
stricken  out). 

And  insert  in  lieu  thereof  the  words :  (^quoting  the  words  to  be  inserted). 
Respectfully  submitted. 

John  S.  Blair, 
For  the  St.  Louis,  Iron  Mountain  &'  Southern  R.  Co. 

12.  Motion  to  Strike  from  the  Files. 

.    Form  No.  1 1  5  6  6  .* 

{Commencing  as  in  Form  No.  11563,  and  continuing  down  to  *.) 
Comes  the  defendant  company  and  moves  the  honorable  Commis- 
sion to  disregard  and  strike   from  the  files  of  this  case  the  certain 
papers  and  documents  described  as  follows: 

1.  Amendments  may  be  allowed  by  the  For  form  of  amended  petition  see  Manu- 

commission    in    its    discretion    to   any  facturers,  etc.,  Union    v.  Minneapolis, 

petition,  answer  or  other  pleading, upon  etc.,  R.  Co.,  2  Int.  Com.  Rep.  228. 

application  by  the  party  or  parties  de-  2.  The  words  enclosed  by  [  ]  are  not 

siring  to  make  the  amendment.     Rules  found  in  the  reported  case, 

of  Pr.  before  the  Com.,  No.  VIII.  3.  This   motion  is  substantially  the 

For    forms    connected  with    amend-  one  filed  in  Holbrook  v.  St.  Paul,  etc.^ 

ment  proceedings,    generally,  see   the  R.  Co.,  i  Int.  Com.  Rep.  323. 
title  Amendments,  vol.  1,  p.  712. 
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(^Enumerating  the  papers  and  documents.^ 

And,  for  cause  of  motion,  the  defendant  says  that  said  papers  pur- 
port to  be  and  contain  evidence  in  support  of  the  petition  or  com- 
plaint in  this  case  filed. 

That  the  said  testimony  was  taken  without  notice  to  the  defendant 
and  without  opportunity  to  be  present  or  to  cross-examine  the  wit- 
nesses produced. 

That  the  testimony  therein  contained  is  irrelevant,  immaterial,  and 
insufficient,  in  this,  to  wit,  {stating  wherein  the  irrelevancy^  immateri- 
ality, and  insufficiency  consist^. 

{^Signature  of  attorney  as  in  Form  No.  11563.') 

13.  Notice  of  Hearing. 

Form  No,  1 1 5  6  7 . 

(2  Int.  Com.  Rep.  LIV.) 

Washington,  D.  C,  November  15,  iS99. 
To  /ohn  Doe,  Esq., 

No.  10  Main  street,  Albany,  New  York. 
Dear  Sir: 

The  case  of  John  Doe  against  The  Rural  Railroad  is  assigned  for 
hearing  on  Tuesday,  the  fifth  day  of  December,  iS99,  at  eleven  o'clock 
a:  m.,  at  the  office  of  the  Interstate  Commerce  Commission  in  the  Sun 
Building,  No.  1315  F  street,  N.  W.,  Washington,  D.  C.i 

For  The  Commission: 

Solomon  Slocum,  Secretary. 

1.  Time  and  Place  of  Hearing. — Upon  Alleged  Excessive  Freight  Rates,  etc., 

issue,  by  joint  service  of  answer,  the  3  Int.  Com.  Rep.  iii,  as  follows: 

commission   will  assign   the  time  and  "  Interstate  Commerce  Commission, 
place    for    hearing    the    same,    which  OflSce  of  the  Secretary, 

will  be    in  Washington,    unless    other-  Washington,  June  i6th.  1890. 

wise  ordered.     Rules  of  Pr.  before  the  To  The  Rural  Railroad  Company: 
Com.,  No.  XI.  A  copy  of  the  report  of  the  Interstate 

General  sessions   of   the   commission.  Commerce  Commission    upon  the   in- 

for  hearing  contested  cases,  will  be  held  vestigation  directed  to  be  made  Dy  the 

at  its  office,  in   the  Sun   Building,  No.  United  States  Senate  by  resolution,  set 

1315   F  Street,  N.  W.,  Washington,  D.  forth  in  said  report,  adopted  February 

C,  on  such  days  and  at  such  hours  as  19th,    1890,    is  herewith    furnished   to 

the   commission  designates.     Sessions  you. 

for  receiving,  considering,  and  acting  The  Commission  proposes  to  make  an 
upon  petitions,  communications,  etc.,  order  based  on  the  findings  and  con- 
other  than  contested  cases,  will  be  held  elusions  of  said  report,  and  you  will  be 
at  said  office  at  eleven  o'clock  a.  m.  on  given  an  opportunity  to  be  heard  and 
Monday  of  every  week,  when  a  com-  to  present  argument  or  reasons  based 
mission  is  at  Washington.  Rules  of  upon  the  testimony  taken  why  such 
Pr.  before  the  Com.,  No.  I.  order  should  not  be  made.  Such  testi- 
Special  sessions  of  the  commission  will  mony  is  on  file  with  the  Commission, 
be  held  at  places  other  than  Washing-  and  can  be  examined  by  you. 
ton,  under  such  regulations  as,  under  The  Commission  hereby  appoints  the 
the  necessity  of  the  case,  the  commis-  8th  day  of  July,  1890,  at  10  o'clock 
sion  may  make.  Rules  of  Pr.  before  a.  m.,  as  the  time,  and  its  office  in 
the  Com..  No.  I.  Washington,  D.  C,  as  the  place  of  bear- 
Notice  to  carrier  of  appointment  of  time  ing  aforesaid, 
and  place  of  hearing  is  found  in  Matter  of  Edw.  A.  Moseley,  Secretary." 
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14.  Subpcena.^ 

a.  The  Application.' 

Form  No.  1 1  5  6  8 . 
(Precedent  in  Rice  v.  Cincinnati,  etc.,  R.  Co.,  2  Int.  Com.  Rep.  584.)* 
To  the  Interstate  Commerce  Commission: 

The  complainant,  by  his  counsel,  Franklin  B.  Gowen,  respectfully 
requests  the  Commission  to  order  subpoenas  duces  tecum  in  the 
above  cases,  as  follows: 

To  John  D.  Rockefeller,  26  Broadway,  New  York; 
To  {giving  other  names  and  addresses);^  with  the  following  duces 
tecum: 

,  And  bring  with  you  any  book,  record  or  statement  showing  the 
names  and  amounts  of  capital  of  all  corporations,  firms,  and  associa- 
tions in  which  the  Standard  Oil  Trust  has  any  interest;* 
Also,  {enumerating  other  papers  and  documents  desired^. 
Note.  (Please  note  that  a  statement  containing  the  facts  asked 
for,  extracted  from  the  books  or  other  papers,  will  answer  all  pur- 
poses, without  the  production  of  all  original  papers  and  books.)f 

To  M.  A.  Robinson,  26  Broadway,  New  York;  {continuing  as  above 
from  ^  to  \). 

Very  respectfully, 

Franklin  B.  Gowen,  Attorney  for  Compl, 
No.  119  South  J^th  Street,  Philadelphia,  June  18,  iS89. 

In  the  same  case  will  be  found  the  and  present  argument  upon  the  subject 

following   notice  to  attorneys  general,  at  the  same  time. 

railroad  commissioners,  and  other  par-  In  view  of  the  large  public  interests 

ties  affected:  involved   it  is  very  desirable    that   all 

"  Interstate  Commerce  Commission.  parties  interested  in  the  subject  should 

Office  of  the  Secretary,  be  represented. 

Washington,  fune  20th,  i8go.  Ediu.  A.  Moseley,  Secretary." 

To  Daniel  Webster,  Esq.,  Attorney  Gen-  1.  Subpcenas,   requiring    attendance   of 

eralofthe  State  of  South  Carolina:  witnesses,  may  be  issued   by  any  mem- 

A  copy  of  the  report  of  the  Interstate  ber  of  the  commission.     Rules  of  Pr. 

Commerce  Commission  on  the  subject  before   the  Com.,    No.    XII;  26   U.  S. 

of  alleged   excessive   freight  rates   on  Stat,  at  L.  (1891),  c.  128. 

food    products    is    herewith   enclosed.  2.  Special  application  must  be  made  tc 

We  also   furnish  you  herewith  a  copy  the    commission   when   a   subpoena  is 

of  notice  given  in  to  the  railroad  com-  desired  for  the  production  of  documen- 

panies  interested  that  the  Commission  tary  evidence.     Rules  of  Pr.  before  the 

proposes  to  make  an   order  based  on  Com.,  No.  XII. 

the  findings   and  conclusions  of   said  3.   In   this   case   it  was  held  by  the 

report,  and  that  an  opportunity  will  be  commissioner  that  the  relief  sought  foi 

given  said  companies  to  examine  the  in  this  application   should  be  denied: 

testimony  on  file,  and  to  present  argu-  but  the  petitioner  was   not   precluded 

ment  or  reasons  based  on   such  testi-  from    renewing   his  application  as  he 

mony  why  such  order   should  not  be  might  be  advised.     The  object  of  the 

made.     The   day    appointed   for   such  testimony  asked  for  was  set  out  in  a 

hearing  and  argument  is yM/j/cPM,  1890,  separate  paper  accompanying  the  ap- 

at  the  office  of  the  Commission,  in  the  plication    for    the     subpoenas      duces 

City  of  Washington,  D.  C,  at  ro  a.  m.  tecum,  which  paper  is  set  out  in  full  in 

This  is  to  notify  you  of  such  proposed  the  case  as  reported. 

order  and  hearing  to  the  end  that  you  4.  Application  mtist  specify  the  doctimen- 

may  have  an  opportunity  to  be  heard  tary  evidence    desired.      Rules    of   Pr. 

before  the  Com.,  No.  XII. 
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b.  The  Writ. 
Form  No.  i  1569. 

(2  Int.  Com.  Rep.  LIV.) 

Interstate  Commerce  Commission, 
To  Banks  Belk, 

No.  52  William  street,  Borough  of  Manhattan^  New  York  City, 
New  York. 
You  are  hereby  required  to  appear  before  the  Interstate  Commerce 
commission,  in  the  matter  of  a  complaint  oi  John  Doe  against  The 
Rural  Railroad  Company,  as  a  witness   on  the  part   of  John  Doe,  on 
Tuesday,  the  fifth  day  of  December,  iS99,  at  eleven  o'clock,  A.  M.,  at 
the  office  of  the  Interstate  Commerce  commission,  in  the  Sun  Building,  No. 
IS  15  F  street,  N.  W.,  Washington,  D.  C,  [and  bring  with  you  then 
and  there  (^enumerating  the  documents  and  papers  desired^. 
Dated  this  twenty-sixth  day  of  November,  i899. 

Charles  Carroll,  Commissioner.^ 

(sEAL)2 

Notice.  — Witness  fees  for  attendance  under  this  subpoena  are  to 
be  paid  by  the  party  at  whose  instance  the  witness  is  summoned  and 
every  copy  of  this  summons  for  the  witness  must  contain  a  copy  of 
this  notice. 

15.  Notice  to  Take  Depositions.^ 

Form  No.  1 1  5  7  o . 
(2  Int.  Com.  Rep.  LIV.) 

Interstate  Commerce  Commission. 
John  Doe 
against 
The  Rural  Railroad  Co. 

You  are  hereby  notified  that  Banks.  Belk^  will  be  examined  before 
Abraham  Kent,  a  (giving  title  of  officer  or  magistrate')  at  the  office  of  the 
said  Abraham  Kent,  in  the  village  of  Northport,  town  of  Huntington, 
county  of  Suffolk,  state  of  New  York,  on  t\it,  first  day  of  December, 
i899,  at  ten  o'clock  in  the  y<?r^noon,^  as  a  witness  for  the  above 

1.  Sabpoenas  may  be  signed  by  any  the  conditions  upon  which  witnesses 
member  of  the  commission.  Interstate  may  be  examined  under  §§  863  and 
Com.  Act,  §  17;  25  U.  S.  Stat,  at  L.  864  of  the  Revised  Statutes  before  one 
-(1889),  c.  382.  of   the  officers  designated    be   waived, 

2.  Seal.  —  The  commission  shall  have  and  that  parties  consent  in  all  cases  to 
an  official    seal,  which  shall    be   judi-  take  testimony   in  that  manner  when 
cially  noticed.     Interstate  Com.  Act,  §  practicable.     2  Int.  Com.  Rep.  LIV. 
17;  25  U.  S.  Stat,  at  L.  (1889),  c.  382.  Beasonable   notice  must  be   given   in 

3.  Depositions  to  be  used  in  investi-  writing  by  the  party  or  his  attorney 
gations  pending  before  the  commission  proposing  to  take  depositions  to  the 
are  regulated  by  statute.  26  U.  S.  opposite  party  or  his  attorney  of  record. 
Stat,  at  L.  (1891),  c.  128.  26  U.  S.  Stat,  at  L.  (1891),  c.  128. 

When  a  cause  is  at  issue,  each  party  4,  The  names  of  the  witnesses  must  be 

may  proceed   to   take   depositions,  ac-  stated  in  the  notice  to  take  depositions, 

■cording  to   U.   S.   Rev.  Stat.  (1878),  §§  26  U.  S.  Stat  at  L.  (1891),  c.  128. 

£63,864.     Rules  of  Pr.  before  the  Com.,  5.  Time  and  place  of  taldng  the  depo- 

No.  XII.  sition    must   be   stated   in    the    notice. 

The   commission   recommends    that  26  U.  S.  Stat,  at  L.  (1891),  c.  128. 
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named  complainant  (or  defendatit^  as  the  case  may  be)  according  to 
the  act  of  congress  in  such  case  made  and  provided,  and  the  rules  of 
practice  of  the  Interstate  Commerce  Commission;  at  which  time  and 
place  you  are  notified  to  be  present  and  take  part  in  the  examination 
of  the  said  witness. 

Dated  this  twenty- sixth  day  of  November^  iS99. 

Jeremiah  Mason, 
Attorney  for  The  Rural  Railroad  Company  (or  John  Doe^?- 

To  John  Doe,  the  above  named  complainant  (or  To  The  Rural  Rail- 
road Company,  the  above  named  defendant,  or  To  Oliver  Ellsworth,  coun- 
sel/or the  above  named  complainant  or  defendant^. 

16.  Orders.2 
a.  In  General. 

Order. 

Form  No.  1 1 5  7 1 . 

At  a  general  session  of  the  Interstate  Commerce  Commission, 
held  at  its  office  in  Washington,  D.  C,  on  the  frst  da.y  oi  May,  a.  d. 
i899. 

Present:  Hon.  Martin  A.  Knapp,  chairman;  Hon.  Judson  C.  Clements-, 
Hon.  James  D.  Yeomans;   Hon.  Charles  A.  Prouty;   Hon.  William  J. 
Calhoun-,  Commissioners. 
John  Doe 
against 
The  Rural  Railroad  Company. 

Whereas,  it  appears  to  the  Commission  {reciting  the  facts')-. 

It  is  hereby  ordered  {reciting  order). 

Done  at  the  city  of  Washington  on  this,  the  first  day  of  May,  a.  d. 
\%99,  and  of  the  independence  of  the  United  States  the  12Sd  year. 

A  true  copy. 

(seal)  Solomon  Slocum,  Secretary. 

1.  Notice  may  be  signed  by  the  coun-  Sale  of  Tickets,  2  Int.  Com.  Rep.  494; 
sel  of  complainant  or  defendant,  as  Matter  of  Export  Rates,  2  Int.  Com. 
the  case  may  be.  2  Int.  Com.  Rep.  Rep.  450;  In  re  Export  Rates,  2  Int. 
LIV.  Com.  Rep.  496;  Matter  of  Free  Passes, 

2.  Precedents.  —  Forms  of  orders  are  etc.,  2  Int.  Com.  Rep.  494;  Kauffmann 
set  out  in  full,  in  part  or  in  substance  Milling  Co.  v.  Missouri  Pac.  R.  Co., 
in  the  following  cases:  In  re  Atlanta,  2  Int.  Com.  Rep.  799;  Loud  v.  South 
etc.,  R.  Co.,  2  Int.  Com.  Rep.  199;  Ad-  Carolina  R.  Co.,  2  Int.  Com.  Rep.  768; 
vances  and  Reductions  in  Joint  and  In  re  Louisville,  etc.,  R.  Co.,  3  Int. 
Individual  Rates,  etc.,  2  Int.  Com.  Rep.  Com.  Rep.  6og;  Murphy  v.  Wabash, 
814;  Bates  V.  Pennsylvania  R.  Co.,  2  R.  Co.,  3  Int.  Com.  Rep.  649;  Phelps 
Int.  Com.  Rep.  732;  New  York  Board  v.  Texas,  etc.,  R.  Co.,  4  Int.  Com.  Rep. 
of  Trade,  etc.,  v.  Pennsylvania  R.  Co.,  104;  Rice  v.  Cincinnati,  etc.,  R.  Co.,  2 
2  Int.  Com.  Rep.  734;  New  York  Board  Int.  Com.  Rep.  507;  Rice  v.  Atchison, 
of  Trade,  etc.,  v.  Pennsylvania  R.  Co.,  etc.,  R.  Co.,  2  Int.  Com.  Rep.  799;  Rice 
2  Int.  Com.  Rep.  800;  /w  r^  Boston,  etc.,  v.  Louisville,  etc.,  R.  Co.,  2  Int.  Com. 
R.Co.,  3  Int.  Com.  Rep.  612;  /wr^Chi-  Rep.  508;  Rice  v.  Union  Pac.  R.  Co..  2 
cago,  etc.,  R.  Co.,  2  Int.  Com.  Rep.  55;  Int.  Com.  Rep.  638;  Rice  v.  Union  Pac. 
Inre  Chicago,  etc.,  R.  Co.,  2  Int.  Com.  R.  Co.,  2  Int.  Com.  Rep.  814;  F.  Schu- 
Rep.  137;  Matter   of  Commissions  on  macher  Milling  Co.   v.   Chicago,  etc, 
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b.  Granting  Leave  to  Intervene.' 
Form  No.  i  1572. 

(Precedent  in  Eau  Claire  Board  of  Trade  v.  Chicago,  etc.,  R.  Co., 
3  Int.  Com.  Rep.  314.)* 

[(^Commencement  as  in  Eorm  No.  11571.^]^ 

It  appearing  to  the  Commission,  on  reading  the  petition  and  answer 
on  file  in  this  proceeding,  that  carriers  other  than  the  defendant  named 
in  said  petition  are  necessary  and  proper  parties  defendants  therein, 

It  is  ordered,  That  the  Chicago  or  Alton  Railroad  Company,  {naining 
the  other  carriers),  be,  and  they  severally  are,  hereby  made  parties 
defendant  to  this  proceeding. 

It  is  further  ordered:  That  copies  of  the  petition  and  answer  on 
file  in  this  proceeding,  and  of  this  order,  be  sent  to  each  of  said  new 
defendants,  with  notice  to  satisfy  the  complaint  herein,  or  answer 
the  charges  embraced  in  said  petition  and  answer  within  twenty  days 
from  the  date  thereof. 

And,  it  is  further  ordered:  That  a  copy  of  this  order  be  sent  to 
each  of  the  original  parties  to  this  proceeding. 

[Done  at  {continuing  and  concluding  as  in  Form  No.  11571).]^ 


R.  Co.,  3  Int.  Com.  Rep.  609;  Matter 
of  Tariffs,  etc.,  of  Kentucky  Cent.  R. 
Co.,  3  Int.  Com.  Rep.  416;  Matter  of 
Tariffs,  etc.,  of  the  Atlanta,  etc.,  R. 
Co.,  3  Int.  Com.  Rep.  608;  Matter  of 
Trackage,  etc.,  2  Int.  Com.  Rep.  495. 

1.  Parties.  —  Persons  or  carriers,  not 
parties,  may  apply  in  any  pending 
case  for  leave  to  intervene,  and  to  be 
heard  upon  the  questions  involved. 
Rules  of  Pr.  before  the  Com.,  No.  II. 

See  also,  generally,  the  title  Inter- 
vention, post,  p.  438. 

2.  In  this  case,  after  the  promulga- 
tion of  the  order  set  out  in  the  text,  a 
large  number  of  answers  were  filed 
raising  certain  issues  of  fact  upon 
which  it  appeared  that  certain  persons 
were  interested  in  the  controversy, 
and,  said  persons  having  asked  leave  to 
intervene, the  followingorder  was  made: 

"  It  is  now  ordered,  That  permission 
be  granted  and  that  the  Alusser  Lumber 
Company,  {naming  the  other  parties),  be 
permitted  to  appear  on  the  taking  of 
testimony  in  this  cause,  and  to  pro- 
duce and  examine  witnesses,  and  to 
cross-examine  the  witnesses,  that  are 
produced  on  behalf  of  the  complainant; 
that  notice  be  served  upon  them  of  the 
taking  of  any  testimony  by  deposition 
on  behalf  of  the  complainant;  that 
they  also  have  notice  of  the  hearing 
of  the  cause  and  be  allowed  at  the 
hearing  to  be  heard,  by  counsel  or 
otherwise,  or  to  file  argument  in  sup- 
port of  the  case  of  the  defense,  as  they 
may  be  advised." 


In  Murphy  v.  Wabash  R.  Co.,  3  Int. 
Com.  Rep.  649,  the  following  order 
was  made: 

"  It  appearing,  upon  an  inspection 
of  the  petition  in  this  proceeding,  that 
the  questions  raised  are  such  that 
carriers  not  named  as  defendants  have 
an  interest  therein,  that  is  to  say,  the 
Burlington,  Cedar  Rapids  &>  Northern 
Railway  Company,  {naming  the  other 
carriers). 

It  is  ordered.  That  each  of  said  car- 
riers be  furnished  with  a  copy  of  said 
petition  and  of  this  order,  and  that 
they  have  leave  to  intervene  as  parties 
by  filing  notice  of  desire  to  do  so  within 
twenty  days  from  this  date,  in  which 
case  they  will  receive  notice  of  hearing 
and  may  appear  and  be  heard  thereon 
if  they  so  desire. 

And,  it  is  further  ordered,  That  any 
other  common  carrier,  upon  whose  line 
shipments  of  freight  are  carried  under 
the  classification  of  freight  articles  de- 
nominated '  The  Western  Classifica- 
tion,' may  apply  for  a  copy  of  said 
petition  and  file  notice  of  intervention 
with  the  same  effect  as  if  specifically 
mentioned  herein;  and  that  a  copy  of 
said  petition  and  of  this  order  be  also 
sent  toy.  T.  Ripley,  Chairman  of  the 
Western  Classification  Committee. 

By  the  Commission. 

Edw.  A.  Moseley,  Secretary. 

Washington,  D.  C,  March  zy,  iSpi." 

3,  The  matter  to  be  supplied  in  [  ]  is 
not  found  in  the  reported  case. 
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17.  Application  for  Rehearing.! 

Form  No.  1 1  5  7  3  .'^ 
(  Title  of  proceeding  as  in  Form  No.  1155 jf.. ) 
To  the  Honorable  the  Interstate  Commerce  Commission: 

Upon  the  annexed  affidavit,  and  upon  all  the  pleadings  and  pro- 
ceedings herein,  and  upon  the  decision  of  the  Commission  rendered 
on  the  30th  day  of  November.,  iS98,  the  defendant,  the  said  The  Rural 
Railroad  Company,  by  its  attorney  and  general  counsel,  Jeremiah 
Mason,  moves  the  Commission  for  a  rehearing  in  this  case  for  the 
following  reasons: 

I.  {Stating  clearly  the  findings  of  fact  or  the  questions  of  law  claimed 
to  be  erroneous,  in  numbered  paragraphs.  )^ 

Jeremiah  Mason,  attorney  for 
The  Rural  Railroad  Company,  Defendant. 
{Verification.^^ 

II.  PROCEEDINGS  IN  AID  OF  THE  COMMISSION. 
1.  Injunction.^ 


1.  Rules  of  Pr.  before  the  Com.,  No. 
XIV. 

Precedents.  —  In  re  Produce  Exch.,  2 
Int.  Com.  Rep.  412;  Boston  Fruit,  etc., 
Exch.  V.  New  York,  etc.,  R.  Co.,  3  Int. 
Com.  Rep.  604,  will  be  found  the  sub- 
stance of  applications  for  a  rehearing. 

In    Haddock    v.    Delaware,    etc.,    R. 
Co.,  3  Int.  Com.  Rep.  410,  complainant 
made  the    following  motion   for  a  re- 
hearing: 
"To    the    Honorable    The    Interstate 

Commerce  Commission: 

Upon  the  annexed  affidavit,  and 
upon  all  the  pleadings  and  proceedings 
herein,  and  upon  the  decision  of  the 
Commission  rendered  on  the  joM  day 
of  November,  1890,  the  complainant 
herein  moves  the  Commission  for  a 
rehearing  upon  the  single  question, 
whether  the  present  small  sizes  of  coal, 
meaning  thereby  the  sizes  smaller  than 
pea  coal,  are  within  the  provisions  of 
the  several  contracts  between  the  par- 
ties hereto,  and  pleaded  by  the  defend- 
ant as  a  defense  to  this  action.  And, 
the  complainant  respectfully  suggests 
that  such  preliminary  question  might 
be  set  down  for  hearing  at  the  same 
time  and  place  as  the  trial  of  this 
cause.  Simon  Sterne, 

Charles  F.  Beach, 
H.  M.  Hoyt, 
G.  R.  Halsey, 
Attorneys  for  Complainant." 

Notice  of  time  and  place  of  the  applica- 
tion must  be  served  upon  the  opposite 
party  at  least  ten  days  before  the  time 


named    in    the   application.     Rules  of 
Pr.  before  the  Com.,  No.  XIV. 

Behearing  will  not  be  directed  which 
involves  great  expense  to  the  parties 
unless  the  commission  is  satisfied  that 
the  rehearing  may  result  in  a  change 
of  opinion  by  the  commission.  Riddle 
V.  Pittsburgh,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  773. 

2.  Petition  is  the  proper  method  of 
making  application  for  a  rehearing. 
Rules  of  Pr.  before  the  Com.,  No.  XIV. 

3.  Findings  of  fact  or  questions  of  law 
claimed  to  be  erroneous  must  be  stated 
clearly  in  the  petition.  Rules  of  Pr. 
before  the  Com.,  No.  XIV. 

Petition  to  reopen  and  for  a  rehearing 
should  state  some  evidence  overlooked 
or  some  error  in  findings  of  factor  con- 
clusions of  law.  Myers  v.  Pennsyl- 
vania Co.,  2  Int.  Com.  Rep.  544. 

The  nature  of  the  new  testimony  and 
its  purpose  should  be  stated  in  the  ap- 
plication to  open  a  case  for  further 
testimony.  Rice  v.  Western  New  York, 
etc.,  R.  Co.,  I  Int.  Com.  Rep.  795. 

4.  Verification.  —  The  petition  must 
be  verified  in  the  same  manner  as  an 
original  complaint.  Rules  of  Pr.  before 
the  Com.,  No.  XIV;  Rice  v.  Western 
New  York,  etc.,  R.  Co.,  i  Int.  Com. 
Rep.  795. 

5.  See,  generally,  the  title  Injunc- 
tions, vol.  9,  p.  822. 

Injunctions  to  restrain  transportation 
till  requirements  are  complied  with 
are  provided  for  by  25  U.  S.  Stat,  at 
L.  (1889),  c.  382. 
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COMPLAINT    FOR   INJUNCTION   TO  RESTRAIN  VIOLATION  OF  THE  ACT    TO 
REGULATE  COMMERCE. 

Form  No.  1 1 5  7  4 . 

(Precedent  in  Interstate  Commerce  Commission  v.  Atchison,  etc.,  R.  Co., 
3  Int.  Com.  Rep.  571.) 

To  the  Circuit  Court  of  the  United  States,  sitting  in  equity,  within  and 
for  the  District  of  California: 

Your  petitioner,  the  Interstate  Commerce  Commission,  which  was 
created  and  estabHshed  and  now  exists  under  and  by  virtue  of  an  Act 
of  the  Congress  of  the  United  States  entitled  "An  Act  to  Regulate 
Commerce,"  approved  P'ebruary  4,  1887,  as  amended  by  an  Act 
approved  March  2,  1889,  and  as  amended  by  an  Act  approved  Feb- 
ruary 10,  1891,  humbly  complaining,  showeth  to  your  honors  that 
the  Atchison,  Topeka  &•  Santa  Fe  Railroad  Company  is  a  corporation 
created,  chartered  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Kansas,  having  its  principal  office  at  the  city  of  Boston 
in  the  state  of  Massachusetts;  that  the  Atlantic  6^  Pacific  Railroad 
Company  is  a  corporation  created  {describing  it  as  above');  that  the 
California  Central  Railway  Company  is  a  corporation  created  {describ- 
ing it  as  above);  that  the  said  last  two  mentioned  corporations,  subse- 
quent to  the  filing  of  the  petition  of  the  San  Bernardino  Board  of 
Trade  as  hereinafter  set  forth,  were  consolidated  and  constituted 
into  a  new  corporation  organized,  created,  chartered  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  California  as  the 
Southern  California  Railroad  Company,  which  last  mentioned  corpora- 
tion claims  to  have  some  interest  in  the  subject  matter  of  this  suit, 
having  its  principal  office  at  Los  Angeles  aforesaid;  that  the  Chicago, 
Kansas  &=  Nebraska  Railway  Company  is  a  corporation  created  {describ- 
ing it  as  above);  that  the  Missouri  Pacific  Railway  Company  is  a  cor- 
poration created  {describing  it  as  above);  that  the  St.  Louis  &^  San 
Francisco  Railway  Company  is  a  corporation  created  {describing  it  as 
above);  and  the  said  railroad  companies,  except  the  said  Southern  Cali- 
fornia Railroad  Company,  were,  at  the  time  of  the  committing  of  the 
grievances  hereinafter  specially  mentioned,  and  all  said  railroad  cor- 
porations still  are,  common  carriers  engaged  in  the  transportation 
of  persons  and  property  by  their  railroads,  extending  through  sev- 
eral of  the  United  States,  under  a  common  control,  management  and 
arrangement  for  a  continuous  carriage,  and  particularly  were  they 
then  engaged  in  such  business  from  the  Missouri  River,  St.  Louis  in 
the  state  of  Missouri,  Chicago  in  the  state  of  Illinois,  L-tncinnati  in  the 
state  of  Ohio,  Detroit  in  the  state  of  Michigan,  and  New  York  in  the 
state  of  New  York,  to  Los  Angeles  in  the  state  of  California,  and 
passing  through  the  railroad  station  of  San  Bernardino,  and,  as  such 
carriers,  were  during  all  the  time  aforesaid  and  still  are,  subject  to 
all  the  various  provisions  of  the  said  Act  entitled  "An  Act  to  Regu- 
late Commerce,"  and  the  said  amendments  thereto. 

That  the  said  defendants  were  heretofore,  to  wit,  on  the  22 d  day 
of  May,  i889,  duly  impleaded  in  a  controversy  not  requiring  a  trial 
by  jury,  as  provided  by  the  Seventh  Amendment  to  the  Constitution 
of  the  United  States,  before  the  said  Interstate  Commerce  Commissiony 
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upon  a  petition  of  the  San  Bernardino  Board  of  Trade,  a  corporation 
created,  chartered  and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  California,  for  the  alleged  violation,  on  the  part  of  said 
defendants,  of  the  provisions  of  the  said  Act  entitled  "An  Act  to 
Regulate  Commerce,"  as  at  large  and  more  fully  appears  by  the  said 
petition  on  file  in  the  office  of  the  said  CommissionsLnd  a.  copy  whereof 
is  hereunto  annexed  and  made  a  part  of  this  petition,  the  same  being 
marked  "  Exhibit  A.'' 

That  afterwards,  to  wit,  on  the  7M  day  of  /une,  i889,  said  St. 
Louis  ^  San  Francisco  Railway  Company  filed  its  answer  to*  the  above 
mentioned  petition  of  the  said  San  Bernardino  Board  of  Trade,  as  at 
large  and  more  fully  appears  in  and  by  said  answer,  on  file  in  the 
office  of  the  said  Commission,  a  copy  whereof  is  hereunto  annexed  as 
part  of  this  petition,  the  same  beingf  marked  "  Exhibit  B." 

And,  on  the  12th  day  of  June,  i889,  the  Chicago,  Kansas  6^*  Nebraska 
Railway  Company  filed  its  answer  to  {continuing  as  above  after  *  to  f), 
marked  "Exhibit  C." 

And,  on  the  2Jf.th  day  oi  June,  iS89,  the  Atchison,  Topeka  &*  Santa 
Fe  Railroad  Company,  the  Atlantic  <5r*  Pacific  Railroad  Company,  the 
California  Central  Railway  Company,  and  the  California  Southern  Rail- 
road Company  filed  their  joint  answer  to  {continuing  as  above  after  * 
to  f),  marked   "  Exhibit  Z>." 

And,  on  the  25th  day  of  June,  iS89,  the  Missouri  Pacific  Railway 
Company  filed  its  answer  to  {continuing  as  above  from  *  to  f),  marked 
"Exhibit  E." 

And,  on  the  12th  day  of  June,  i889,  the  Burlington  &*  Missouri 
River  Railroad  Company  of  Nebraska  filed  its  demurrer  to  {continuing 
as  aboT.Je from  '*  to  \,  substituting  the  word  '■'■  demurrer"  for  the  word 
**  answer '^,  marked  "  Exhibit  F." 

Thaf  afterwards,  the  said  cause  being  at  issue  upon  the  pleadings 
aforesaid,  the  said  cause  duly  came  on  for  investigation  and  hearing 
before  the  said  Interstate  Comitierce  Commission^  duly  and  legally 
assembled  for  that  purpose,  at  the  city  of  Washington,  in  the  District 
of  Columbia,  on  the  ^/A  day  of  December,  iS89,  when  the  said  com- 
plainant, the  San  Bernardino  Board  of  Trade,  as  well  as  the  said 
defendants,  The  Atchison,  Topeka  <5^'  Santa  Fe  Railroad  Company,  the 
Atlantic  c^*  Pacific  Railroad  Company,  \.\i^  Burlington  &"  Missouri  River 
Railroad  Company,  the  California  Central  Railway  Compatiy,  the  Cali- 
fornia Southern  Railroad  Company,  the  Chicago,  Kansas  cr*  Nebraska 
Railway  Company,  the  Missouri  Pacific  Railway  Company,  the  ^/.  Louis 
(Sr*  San  Francisco  Railway  Company  and  the  Southern  California 
Railroad  Company,  duly  appeared  by  their  respective  officers  and 
attorneys  and  thereupon  the  said  cause  proceeded  to  hearing  and 
determination. 

That  at  the  said  hearing  it  was  made  to  appear  to  the  satisfaction 
of  the  said  Commission  that  the  said  defendants  had  violated  the 
provisions  of  the  said  Act  entitled  "An  Act  to  Regulate  Commerce," 
as  it  was  stated  to  have  been  violated  by  them  in  the  said  petition 
hereinbefore  referred  to  as  a  part  hereof,  and  thereupon  said  Com- 
mission duly  and  legally  determined  the  matters  and  things  in  con- 
troversy and  at  issue  between  the  said  parties,  and  made  a  report  in 
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writing  in  respect  thereto,  which  included  the  findings  of  fact  upon 
which  the  conclusions  of  said  Commission  were  based,  as  at  large  and 
more  fully  appears  in  and  by  the  report  of  the  determination  of  the  said 
Commission  in  regard  thereto  on  file  in  the  office  of  the  said  Commission^ 
a  copy  whereof  is  hereunto  annexed  and  made  a  part  of  this  petition, 
the  same  being  marked  "  Exhibit  G." 

That  thereafterwards  and  forthwith,  upon  the  determination  of 
the  said  cause  as  aforesaid,  the  said  Commission  duly  formulated  an 
order  and  notice  in  relation  to  the  matters  and  things  stated  and 
charged  in  the  said  petition  based  upon  the  findings  and  determina- 
tion of  the  said  Commission  with  respect  thereto,  agreeably  to  the 
requirements  of  the  statute  in  such  case  made  and  provided,  which 
said  order  now  remains  in  full  force  and  effect,  never  having  been 
vacated,  set  aside,  altered,  modified  or  changed  in  any  respect  what- 
ever, and  is  now  on  file  in  the  office  of  the  said  Commission^  a  copy 
whereof  is  hereunto  annexed  and  made  a  part  of  this  petition,  the 
same  being  marked  "Exhibit^." 

That  thereafterwards,  to  wit,  on  the  12th  day  of  August^  i890,  the 
said  Commission,  agreeably  to  the  provisions  of  the  Law  in  that  regard, 
duly  caused  a  properly  authenticated  copy  of  its  said  report  in  respect 
thereto  as  aforesaid,  together  with  the  order  and  notice  aforesaid,  to 
be  delivered  to  the  said  defendants. 

And  thereupon  the  petition  shows  that  it  has  not  been  made  to  appear 
to  the  said  Commission  that  the  said  defendants  have  ceased  and 
desisted  from  the  violations  of  law  set  forth  in  the  said  report  and 
order  of  the  said  Commission,  but  on  the  contrary  thereof  the  said 
defendants,  unmindful  of  their  duty  in  that  regard  and  of  the 
decision  and  determination  of  the  said  Commission,  as  stated  in  its 
report  as  aforesaid,  have  through  their  officers,  servants  and  attor- 
neys wholly  disregarded  and  set  at  naught  the  authority  and  order 
of  the  said  Commission  in  that  regard,  and  have  willfully  and  know- 
ingly violated  and  disobeyed  the  said  order,  and  have  from  the  time 
of  the  issuance  and  service  of  the  said  order  and  notice  as  herein- 
before set  forth  hitherto  wholly  neglected  and  refused,  and  still  do 
neglect  and  refuse,  to  comply  with  the  same,  in  this,  that  the  said 
defendants  did  not  discontinue  the  greater  charges  to  San  Bernardino 
than  to  Los  Angeles,  which  were  in  and  by  the  said  order  of  the  said 
Commission  declared  unlawful,  but  have  since  continued  to  charge, 
collect  and  receive  from  shippers  and  consignees  freight  rates  in 
excess  of  the  legal  rate  by  the  said  order  prescribed;  and  the  peti- 
tioner attaches  hereto  a  petition  addressed  to  it  by  the  Saji  Ber- 
nardino Board  of  Trade,  together  with  accompanying  affidavits 
setting  forth  the  particulars  in  which  the  defendants  have  failed  to 
comply  with  the  said  order  and  report  of  the  said  Commission,  the 
same  being  marked  "  Exhibit  /,"  which  is  attached  hereto  as  part 
hereof. 

Wherefore  the  petitioner  prays: 

I.  That  a  subpoena  or  other  suitable  process  may  issue  according 
to  the  course  of  equity,  requiring  the  said  Atchison,  Topeka  &•  Santa 
Fe  Railroad  Company,  the  said  (natning  the  other  corporations^  to 
appear  at  such  times  and  places  as  this  honorable  court  may  deter- 
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mine,  then  and  there  to  make  full,  complete  and  perfect  answers  to 
all  the  matters  and  things  hereinabove  stated  and  charged  as  fully 
and  particularly  as  if  the  said  companies  were  distinctly  and  specially 
interrogated  in  regard  thereto,  said  answers  to  be  verified  by  oath. 

2.  That  upon  the  filing  of  this  petition  an  order  may  be  passed  by 
this  honorable  court  directing  the  method  of  service  of  notice  of  the 
pendency  of  this  proceeding. 

3.  That  such  order  or  orders  may  be  passed  pending  the  cause  as 
will  secure  a  speedy  hearing  and  determination  of  the  matters  and 
things  stated  and  charged  in  the  foregoing  petition. 

4.  That  such  order  or  orders  may  be  passed  pending  the  cause  as 
may  be  necessary  for  the  prosecution  of  all  such  inquiries  as  the 
court  may  think  needful  to  enable  it  to  form  a  just  judgment  of  the 
matters  and  things  stated  and  charged  in  the  foregoing  petition. 

5.  That  an  order  may  be  entered  pending  the  cause  granting  the 
petitioner  a  writ  of  injunction  or  other  proper  process,  mandatory  or 
otherwise,  to  restrain  the  said  defendants,  their  officers,  servants 
and  attorneys,  from  further  continuing  in  their  violations  of  and  dis- 
obedience to  the  said  order  of  the  said  Commission,  and  that  upon 
final  hearing  such  injunction  may  be  made  perpetual. 

6.  That  a  decree  may  be  entered,  if  it  shall  seem  meet  to  this 
honorable  court,  requiring  the  said  defendants  to  pay  such  sum  of 
money,  not  exceeding  the  sum  of  five  hundred  dollars,  for  every  day 
after  a  day  to  be  named  in  said  decree  that  they  shall  fail  to  obey 
the  said  injunction  or  other  proper  process. 

7.  For  such  other  and  further  relief  in  the  premises  as  to  the  court 
may  seem  meet  and  the  equities  of  the  petitioner's  cause  may  require. 

The  Interstate  Commerce  Commission, 
(seal)  By  Edw.  A.  Moseley, 

The  Secretary  thereof,  thereunto  duly  authorized. 

2.  Order  Compelling'  Witnesses  to  Testify.^ 

Form  No.  11575. 

(Precedent  in  Haddock  v.  Delaware,  etc.,  R.  Co.,  3  Int.  Cora.  Rep.  723.) 

At  a  stated  term  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  held  at  the  Court  Rooms  in  the  New 
York  Post  office  Building  in  the  City  of  New  York  on  the  18th  day  of 
November,  iS91. 

Present:  Hon.  Addison  Brown,  Judge. 
In  the  Matter  of  the  Application  of  John  C.  Haddock  for  an'' 
order  compelling  certain  7vitnesses  to  testify  in  the  case 
of  John   C.  Haddock  v.  The  Delaware,  lackawanna  &> 
Western  Railroad  Company,  before  t/ie  Interstate   Com- 
merce Commission. 

1.  27  U.  S.   Stat,   at  L.   (1893),  c.  83,  subpoena  and  punish  such  witness  for 

provides   a   punishment  for  refusal  to  contempt.     26  U.  S.  Stat,  at  L.  (1891), 

testify.  c.  138. , 

Contempt. —  Circuit  courts  may  issue  Consult,    generally,    the    title    Con- 

orders   to   witnesses   refusing  to  obey  tempt,  vol.  5,  p.  226. 
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The  motion  made  by  John  C.  Haddock  to  compel  the  witnesses, 
Frederick  H.  Gibbens  and  W.  S.  Sloan,  to  testify  in  the  case  now  pend- 
ing before  the  Interstate  Commerce  Commission,  wherein  the  said 
John  C.  Haddock  is  complainant,  and  the  Delaware,  Lackawanna  cr* 
Western  Railroad  Company  is  defendant,  coming  on  to  be  heard  upon 
the  afl5davit  of  Simon  Sterne  sworn  to  October 27,  iS91,  and  the  order 
to  show  cause  granted  thereon ; 

Now,  on  reading  and  filing  said  affidavit  and  order  to  show  cause 
and  after  hearing  Charles  E.  Beach,  Jr.,  Esq.,  of  counsel  for  said 
John  C.  Haddock,  in  support  of  said  motion,  and  Martin  E.  Oltflsted, 
Esq.,  of  counsel  for  said  Frederick  H.  Gibbens  and  W.  S.  Sloan  and 
said  Delaware,  Lackawanna  dr*  Western  Railroad  Company,  in  opposition 
thereto,  and  due  deliberation  having  been  had,  it  is 

Ordered,  that  all  questions  as  to  the  cost  of  coal  mined  by  the 
Delaware,  Lackawanna  df  Western  Railroad  Company  or  as  to  its 
method  of  conducting  its  business  as  a  coal  producer,  and  as  a  car- 
rier, or  questions  as  to  the  company's  accounts  of  cost,  profits  or 
losses  in  either  department  of  its  business,  are  for  the  present  dis- 
allowed, as  being  evidence  of  an  inferior  order  and  not  in  the  first 
instance  competent  as  proof  concerning  what  is  a  reasonable  charge 
for  coal  transportation  westward  and  northward,  but  competent,  if 
at  all,  only  as  a  last  resort,  and  in  the  absence  of  all  means  of  proof 
by  ordinary  legal  evidence. 

It  is  further  ordered,  that  the  said  complainant  is  free  to  examine 
the  defendants'  officers  or  agent,  or  any  other  person,  on  the  subject 
of  the  west  and  north  bound  transportation  for  any  other  persons,  the 
rate  charged,  and  as  to  the  reasonableness  of  the  rate  charged  to 
the  complainant. 

Further  ordered,  that  the  objection  based  on  the  form  of  com- 
plainant's contract  is  overruled,  and  that  the  examination  in  said 
case  proceed  upon  the  above  principles. 

III.  INDICTMENTS  FOR  VIOLATIONS  OF  ACT.i 

1.  Punishment  for  Violation  of  the  Act.        For  Carrying  Passengers  at  Less   than 

— Any   common  carrier  who  alone  or  Lawful  Bates. — An  indictment  for  carry- 

with   another    corporation,    company,  ing  passengers  at  less  than  lawful  rates 

person  or   party,  shall  wilfully  do  or  is  set  out  in  U.  S.  v.  Egan,  3  Int.  Cora, 

cause  to  be  done,  or  shall  wilfully  suffer  Rep.  459. 

or  permit  to  be  done,  any  act,  matter  or        For  Charging  Less  than  Legal  Bates. — 

thing  in  this  act  prohibited  or  declared  Abstract  of  an  indictment  for  charging 

to  be   unlawful,  or   who  shall  aid   or  less  than  legal  rates  is  set  out  in  U.  S. 

abet  therein,  or  shall    wilfully  omit  or  v.  Fermenich,  3  Int.  Com.  Rep.  731. 
fail  to  do  any  act,  matter  or  thing  in         For  False    Billing.  —  The    charging 

this  act  required  to  be  done,  or  shall  part  of  an  indictment  for  false  billing 

cause  or  wilfully  suffer  or  permit  any  is  set  out  in  U.  S.  v.  McCormick,  3  Int. 

act,  matter  or  thing  so  directed  or  re-  Com.  Rep.  639. 

quired  by  this  act  to  be  done,  not  to  be        For  Obtaining  Less  than  Legal  Bates. — 

so  done,  or  shall  aid  or  abet  any  such  Abstract  of   indictment   for  procuring 

omission  or  failure,  or  shall  be  guilty  less  than  legal  rate  is  set  out  in  U.  S. 

of  any  infraction   of  this  act,  or  shall  v.  Swift,  3  Int.  Com.  Rep.  731. 
aid  or  abet  therein,  shall   be  deemed         For    Unjust   Discrimination    Between 

guilty  of   a   misdemeanor.     25    U.    S.  Shippers.  —  Abstracts   of   indictments 

Stat,  at  L.  (1889),  c.  328.  for    unjustly   discriminating    between 

425  Volume  10. 


11676.  INTERSTATE  COMMERCE  ACT.  11576. 

1.  For  Conspiracy.^ 

Form  No.  i  1576.* 
(Precedent  in  U.  S.  v.  Mott,  3  Int.  Com.  Rep.  583.) 

{Commencement  as  in  Form  No.  10129)  that  on  the  28ih  day  of  May, 
A.  D.  \Z89,  one  George  W.  Howell,  Herbert N.  Jewett  and  S.  R.  Howell 
were  partners  in  trade  and  business  and  were  members  of  a  company 
doing  business  under  the  firm  name  and  style  of  Howell,  Jewett  and 
Company;  that  said  parties  as  said  company  as  aforesaid  were  engaged 
as  wholesale  dealers  and  shippers  of  lumber  in  the  city  of  Atchison  in 
the  state  of  Kansas;  that  one  Ed.  Tibbetts  and  Edward  F.  Pierce 
were  then  and  there  engaged  by  said  parties  and  company  as  agents 
and  servants  of  and  for  said  parties  and  company  in  and  about  said 
business  and  the  shipments  of  said  lumber  aforesaid;  that  The  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company  and  The  Chicago,  Kan- 
sas and  Nebraska  Raihvay  Company,  at  the  time  aforesaid,  were 
corporations  and  common  carriers  engaged  in  the  transportation  of 
property  by  railroads  under  a  common  control,  .management  and 
arrangement  for  a  continuous  carriage  and  shipment  from  one  State 
of  the  United  States  to  another  State  of  the  United  States,  and  espe- 
cially from  the  town  of  Winthrop  or  East  Atchison,  in  the  state  of 
Missouri,  in  the  St.  Joseph  Division  of  the  Western  District  of  Mis- 
souri, to  the  towns  of  Deshler,  Portland,  Dubois  and  lewiston,  in  the 
state  of  Nebraska,  and  to  the  towns  of  Anita  and  Burlington  in  the 
state  of  Colorado;  that  said  common  carriers  were  then  and  there 
subject  to  the  provisions  of  an  Act  of  Congress  entitled  "  An  Act  to 
Regulate  Commerce,"  approved  February  4th,  1887;  that  on  the  day 
and  date  aforesaid  one  W.  D.  Mott,  in  the  St.  Joseph  Division  of  the 
Western  District  of  Missouri,  was  then  and  there  a  person  acting  for 
and  employed  by  said  common  carriers  in  weighing  and  reporting 
weights  of  all  freights  taken  and  received  for  transportation  by  said 
corporations  and  common  carriers  at  the  said  Winthrop  qv  East  Atchi- 
son, Missouri,  aforesaid. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do*  fur- 
ther present  that  the  said  George  W.  Hoivell,  S.  R.  Hoivell  and  Her- 
bert N.  Jewett,  the  said  company  of  Hoivell,  Jeivett  and  Compniny,  on 
the  28th  day  of  May,  a.  d.  i8^P,  aforesaid,  intending  and  designing  to 
ship  large  amounts  of  lumber,  goods,  wares  and  merchandise  from 
the  said  city  of  Winthrop  or  East  Atchison,  Missouri,  aforesaid,  to 
points  in  the  States  of  the  United  States  hereinafter  shown  over  the 
lines  of  the  railways  and  common  carriers  aforesaid;  the  said  ^^. 
Tibbetts  and  Edward  F.  Pierce,  then  and  there  acting  for  said  parties 
and  company  as  their  agents  and  servants  aforesaid,  and  doing  for 
said  parties  and  company  all  and  singular  the  matters  and  things 
hereinafter  charged  with  the  full  knowledge,  direction,  procurance 
and  consent  of  the  said  parties  and  company  aforesaid,  and  that  the 
said  W.  D.  Mott,  who  was  then  and  there  a  person  acting  for  and 
employed  by  said  common  carriers  in  weighing  and  reporting  weights 

shippers  are  set  out  in  U.  S.  v.  Fowkes,         1.  See,  generally,  the  title  CoNSPlRA- 

3    Int.   Com.    Rep.  730;  U.  S.   v.  Wye-     cv,  vol.  5,  p.  138. 

koff,  3  Int.  Com.  Rep.  731.  2.  See  supra,  note  i,  p.  425. 
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of  all  freights  taken  and  received  for  transportation  by  said  corpora- 
tions and  common  carriers  at  the  said  Winthrop  or  East  Atchison  as 
aforesaid,  and  intending  and  designing,  by  and  with  their  agents  and 
servants  aforesaid,  and  they  all  and  singular  with  one  another,  to 
defraud  and  commit  an  offense  against  the  United  States,  did,  on  the 
day  and  date  aforesaid,  amongst  themselves,  conspire,  combine,  and 
confederate  and  agree  together  falsely,  fraudulently  and  feloniously 
to  cheat  and  defraud  and  to  commit  an  offense  against  the  United 
States  by  then  and  at  the  said  St.  Joseph  Division  of  the  Western  Dis- 
trict of  Missouri  by  means  of  false  billing,  false  weighing  and  false 
reports  of  weights,  knowingly  and  willingly  assist,  obtain,  suffer  and 
permit  the  said  George  W.  Howell.,  S.  R.  Howell  and  Herbert  N.  Jewett, 
as  said  company  of  Howell,  Jewett  and  Company,  to  obtain  transporta- 
tion for  said  property,  lumber,  goods,  wares  and  merchandise  by  said 
corporations  and  common  carriers  at  less  than  the  regular  rates  then 
and  there  established  and  in  force  on  the  line  of  transportation  of 
said  common  carriers  aforesaid,  f 

And  the  grand  jurors  aforesaid,  upon   their  oaths  aforesaid,  do 
{continuing  as  above,  from  *  down  to  f ). 

■  And  the  said  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present  that  the  said  George  W.  Howell,  S.  R.  Howell  and 
Herbert  N.  Jewett,  said  company  of  Howell,  Jewett  and  Co?npany, 
afterwards,  to  wit,  on  the  day  and  dates  hereinafter  stated,  shipped, 
on  the  line  of  transportation  of  the  said  common  carriers  seven  car- 
loads of  lumber,  which  said  lumber  was  delivered  to  said  common 
carriers  at  the  St.  Joseph  Division  of  the  Western  District  of  Missouri, 
and  at  the  town  of  Winthrop  or  East  Atchison  aforesaid  for  transpor- 
tation by  said  common  carriers  by  continuous  carriage  and  shipment 
to  the  following  places,  to  wit,  Deshler,  Portland,  Lewiston,  Dubois,  in 
the  state  oi  Nebraska,  and  Burlington  and  Anita,  in  the  state  of  Colo- 
rado:, that  said  cars  of  lumber  were  then  and  there  delivered  to  said 
common  carriers  to  be  taken  as  aforesaid  to  the  places  aforesaid,  and 
the  said  W.  D.  Mott,  who  was  then  and  there  a  person  acting  for  the 
said  common  carriers  as  aforesaid  at  the  St.  Joseph  Division  of 
the  Western  District  of  Missouri,  did  then  and  there,  in  pursuance 
of  and  according  to  the  said  conspiracy,  combination,  confederacy 
and  agreement  had  as  aforesaid,  knowingly,  willfully,  unlawfully  and 
feloniously,  by  means  of  false  billing,  false  weighing  and  false  report 
of  weights,  suffer  and  permit  the  persons  aforesaid  to  obtain  trans- 
portation for  said  lumber  at  less  than  the  regular  rates  then  estab- 
lished and  in  force  on  the  line  of  transportation  of  the  said  common 
carriers  by  falsely  and  fraudulently,  feloniously  and  willfully  and 
knowingly  billing  and  reporting  said  lumber  to  weigh  1H,000  pounds, 
whereas  in  truth  and  in  fact,  as  he  the  said  W.  D.  Mott  then  and  there 
well  knew,  said  lumber  did  weigh  280,000  pounds,  whereby,  by  means 
of  said  false  report  of  weights  so  had  as  aforesaid  the  parties  afore- 
said were  enabled  to  obtain  a  rate  of  ^26.96  for  the  shipment  of 
said  lumber  when  the  true  and  regular  weight  of  transportation  for  said 
lumber  was  then  and  there  the  sum  of  %32Ji..02,  all  of  which  the  said 
parties  aforesaid  then  and  there  well  knew,  contrary  to  {continuing 
4ind-  concluding  as  in  Form  No.  10729). 
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2.  For  Failure  to  Post  Notices  of  Fares,  etc. 

Form  No.  11577,' 

(Precedent  in  U.  S.  v.  Cleveland,  etc.,  R.  Co.,  3  Int.  Com.  Rep.  294.)* 

(^Commencement  as  in  Form  No.  10729^  the  New  York,  Lake  Erie  and 
Western  Railroad  Company,  a  corporation  created,  chartered,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New 
York  and  doing  business  at  the  city  of  Cleveland  in  the  division  and 
district  aforesaid,  and  within  the  jurisdiction  of  this  court,  heretofore, 
to  wit,  at  Cleveland  aforesaid,  on  the  twenty-fourth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  and  for 
a  long  time  previous  thereto,  had  been  and  from  thence  hitherto  hath 
been  a  common  carrier  engaged  in  the  transportation  of  passengers 
by  railroad  under  a  common  control,  management  or  arrangement 
for  a  continuous  carriage  or  shipment,  from  the  city  of  Cleveland 
thence  southerly  and  easterly  through  the  State  of  Ohio  and  across 
the  territorial  limits  thereof  and  into  the  States  of  Pennsylva?iia  and 
New  York,  and  as  such  common  carrier  was  during  all  the  time  afore- 
said and  still  is  subject  to  all  and  singular  of  the  provisions  of  the 
Act  of  Congress  of  the  United  States,  entitled  "  An  Act  to  Regulate 
Commerce,"  approved  February  fourth,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  as  amended  by  the  Act  of 
Congress  approved  March  second,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty- nine,  and  during  all  the  time  last 
aforesaid,  to  wit,  at  Cleveland  aforesaid,  the  said  New  York,  Lake 
Erie  and  Western  Railroad  Company  had  and  maintained  in  the  city  of 
Cleveland  2iiorts,di\d,  between  the  ^^ Viaduct,"  so  called,  and  the  foot  of 
^^  Superior  Street,"  so  called,  in  said  city,  a  depot  and  station  where 
the  said  New  York,  Lake  Erie  and  Western  Railroad  Company  received 
passengers  for  transportation  from  said  city  of  Cleveland  to  divers 
cities  and  stations  in  the  said  States  of  Pennsylvania  and  New  York, 
and  the  said  New  York,  Lake  Erie  and  Western  Railroad  Company  had, 
a  long  time  previous  to  the  said  twenty-fourth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  established 
rates  and  fares  and  charges  for  the  transportation  of  passengers  from 
Cleveland di{ore.?,a.\6.  to  said  other  places  and  stations  in  the  States, of 
Pennsylvania  and  New  York  aforesaid,  and  thereupon  it  became  and 
was  the  duty  of  said  New  York,  Lake  Erie  and  Western  Railroad  Com- 
pany, so  subject  then  and  there  to  the  provisions  of  said  Act  to  Regu- 
late Commerce  as  amended  as  aforesaid,  to  print  and  keep  open  to 
public  inspection  during  all  the  time  aforesaid  a  schedule  showing  the 
rates  and  fares  and  charges  for  the  transportation  of  passengers  which 
said  New  York,  Lake  Erie  and  Western  Railway  Company  had  established 
and  which  were  in  force  during  all  the  time  aforesaid  upon  its  said 
route,  and  to  post  within  the  said  depot  and  station  so  maintained  by 
the  said  New  York,  Lake  Erie  and  Western  Railroad  Company  as  afore- 
said, in  two  public  and  conspicuous  places,  copies  of  the  said  schedule 

1.  See  supra,  note  i,  p.  425.  &  Southern  Railroad  Company,  is  set 

2.  Another  indictment    for  the    same     out  in  full  in  the  same  case, 
ofifense,  against  the  Cleveland,  Canton 
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plainly  printed,  to  wit,  at  Cleveland  a.iores,SL\d,  yet  the  said  New  York, 
Lake  Erie  and  Western  Railroad  Company,  unmindful  of  its  duty  in 
that  regard  and  in  violation  of  the  provisions  of  said  section  six  of 
the  Act  to  Regulate  Commerce  as  amended  as  aforesaid,  did  not 
during  all  the  time  aforesaid,  or  any  portion  thereof,  keep  open  to 
public  inspection  and  post  in  two  public  and  conspicuous  places  in 
said  station  said  schedule  showing  the  rates  and  fares  and  charges 
for  the  transportation  of  passengers,  which  had  theretofore  been 
established  and  which  were  during  all  the  time  aforesaid  in  force  upon 
its  route  from  said  city  of  Cleveland  to  said  places  and  stations  in  said 
States  of  Pennsylvania  and  New  York,  but,  on  the  contrary  thereof, 
wholly  failed  and  omitted  to  print  and  post  and  keep  posted  said 
schedule  as  required  by  said  section  of  said  Act  as  amended,  and  so 
to  do  hath  hitherto  wholly  neglected  and  omitted,  to  wit,  at  Cleveland 
aforesaid,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10729). 

3.  For  False  Weig'hing'  to  Obtain  Lower  Rates. 

Form  No.  11578.' 
(Precedent  in  U.  S.  v.  Edmondson,  3  Int.  Com.  Rep.  382.) 

(Commencement  as  in  Form  No.  10729)  that  heretofore,  to  wit,  on 
the  niftth  day  of  the  month  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety,  the  St.  Louis,  Keokuk  and  North- 
western Railway  Company  and  the  Chicago,  Burlington  and  Quincy 
Railroad  Company  were  corporations  and  common  carriers,  engaged 
in  the  transportation  of  property  wholly  by  railroad,  under  a 
common  control,  management  and  arrangement  for  a  continuous 
carriage  and  shipment  from  one  State  of  the  United  States  to 
another  State  of  the  United  States,  and  especially  from  the  city  of  Han- 
nibal in  the  State  of  Missouri  to  the  city  of  Ottumwa  in  the  State  of 
Iowa,  and  the  Empire  Lime  Company  was  then  also  a  corporation,  and 
one  Charles  H.  Edmondson,  late  of  said  division  of  said  district,  was 
then  and  there  an  officer  of  said  last-named  corporation,  to  wit,  the 
secretary  and  manager  thereof,  and  that  said  Charles  H.  Edmondson, 
as  such  officer  of  said  Empire  Lime  Company,  and  on  its  behalf,  at 
said  division  of  said  district,  and  at  said  city  of  Hannibal,  did  deliver 
certain  property,  to  wit,  thirty-nine  thousand  two  hundred  pounds  of 
lime,  to  said  St.  Louis,  Keokuk  and  Northwestern  Railway  Company, 
for  transportation  by  it  and  said  Chicago,  Burlington  and  Quincy  Rail- 
road Company,  under  the  common  control,  management  and  arrange- 
ment aforesaid,  by  a  continuous  carriage  and  shipment  from  said  city 
of  Hannibal  to  said  city  of  Ottumwa,  and  he,  the  said  Charles  H.  Ed- 
mondson, as  such  officer,  did  then  and  there  unlawfully,  knowingly, 
willfully  and  fraudulently,  by  false  billing  said  lime  to  said  St.  Louis, 
Keokuk  and  Northwestern  Railway  Company,  as  weighing  thirty-four 
thousand  two  hundred  pounds,  whereas,  in  truth  and  in  fact,  as  he,  the 
said  Charles  H.  Edmondson,  then  and  there  well  knew,  said  lime  then 
and  there  weighed  thirty-nine  thousand  two  hundred  pounds,  and  by 

1.  See  supra,  note  i,  p.  425. 
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false  weighing  of  said  lime  as  thirty-four  thousand  tivo  hundred  pounds, 
whereas,  in  truth  and  fact,  as  he,  the  said  Charles  H.  Edmondson,  then 
and  there  well  knew,  the  said  lime  then  and  there  weighed  thirty-nine 
thousand  two  hundred  pounds,  and  by  false  report  of  the  weight  of 
the  said  lime  to  the  said  St.  Louis,  Keokuk  and  Northwestern  Rail- 
way Company  as  thirty-four  thousand  two  hundred  pounds,  whereas,  in 
truth  and  in  fact,  as  he,  the  said  Charles  H.  Edmondson,  then  and 
there  well  knew,  the  weight  of  said  lime  was  then  and  there  thirty- 
nine  thousand  two  hundred  poxxnds,,  obtain  such  transportation  of  said 
lime  for  said  Empire  Lime  Company  by  said  railroad  companies,  and 
which  said  lime  was  then  and  there  so  transported  by  such  continuous 
carriage  and  shipment  by  the  railroad  companies  aforesaid,  for  said 
Empire  Lime  Company,  between  the  cities  aforesaid,  for  less  than 
twenty-seven  dollars  zmd  forty-four  cents,  the  regular  rates  then  and 
there  established  and  in  force  therefor  on  said  continuous  line  of 
transportation,  that  is  to  say,  for  the  sum  of  twenty-three  dollars  and 
ninety-four  cents,  the  same  then  and  there  being  three  dollars  and 
fifty  cents  less  than  such  regular  rates  for  the  transportation  of  said 
lime  between  the  cities  aforesaid,  whereby  he,  the  said  Charles  H. 
Edmondson,  was  then  and  there  unlawfully,  knowingly  and  willfully 
guilty  of  a  fraud,  contrary  to  {continuing  and  concluding  as  in  Formr 
No.  10729). 

4.  For  Fraud  in  Obtainingf  Less  than  Schedule  Rates. 

Form  No.  1 1579.' 
(U.  S.  V.  Long,  3  Int.  Com.  Rep.  380.) 

(^Commencement  as  in  Form  No.  10729),  that  on  the  20th  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-nine,  the  Pennsylvania  Railroad  Company  was  and  ever  since  has 
been  a  corporation  and  common  carrier  engaged  in  the  transportation 
of  passengers  and  property  by  continuous  carriage  from  Mammoth,  a 
point  on  the  line  of  the  South  West  Pennsylvania  Railroad  in  the  State 
of  Pennsylvania,  and  all  points  on  the  line  of  the  South  West  Pennsyl- 
vania Railroad,  in  the  said  State  of  Pennsylvania,  to  the  city  of  Pitts- 
burgh in  the  State  of  Pennsylvania  and  other  points  in  other  of  the 
United  States;  that  the  Pittsburgh,  Cincinnati  a?id  St.  Louis  Railway 
Company  is  and  was  at  the  time  aforesaid  and  ever  since  has  been  a 
corporation  and  common  carrier  engaged  in  the  transportation  of 
property  and  passengers  from  the  city  of  Pittsburgh  in  the  State  of 
Pennsylvania  to  the  city  of  Columbus  in  the  State  of  Ohio,  and  to  other 
points  in  the  United  States;  that  the  Chicago,  St.  Louis  and  Pittsburgh 
Railroad  Company  is  and  was  at  the  time  aforesaid  and  ever  since  has 
been  a  corporation  and  common  carrier  engaged  in  the  transportation 
of  passengers  and  property  from  the  city  of  Columbus  in  the  State  of 
Ohio  to  the  city  of  Chicago  in  the  State  of  Illinois;  that  the  Chicago 
and  Alton  Railroad  Company  was  at  the  time  aforesaid  and  still  is  a 
corporation  and  common  carrier  engaged  in  the  transportation  of 
passengers  and  property  from  the  city  of  Chicago  in  the  State  of 

1.  See  supra,  note  I,  p.  425. 
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Illinois  to  the  city  of  Joliet  and  other  points  in  other  of  the  United 
States;  that  at  the  time  aforesaid  each  and  all  of  said  railroads  and 
railways  and  lines  of  transportation  were  subject  to  the  provisions  of 
the  Act  of  Congress  entitled  "An  Act  to  Regulate  Commerce," 
approved  on  the  fourth  day  of  February  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-seven,  and  the  Amendments 
thereto  enacted  by  Congress  and  approved  on  the  second  day  of 
March  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-nine;  that  at  the  time  aforesaid  the  said  Pennsylvania  Railroad 
Company  had  entered  into  a  certain  contract,  agreement  or  arrange- 
ment with  the  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company 
and  with  the  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company,  all 
being  common  carriers,  for  the  continuous  carriage  by  rail  of  pas- 
sengers and  property  from  the  said  Mammoth  and  all  points  on  the 
line  of  the  said  South  West  Pennsylvania  Railroad  in  the  State  of 
Pennsylvania  to  the  city  of  Chicago  in  the  State  of  Illinois;  that  at  the 
time  aforesaid,  said  Pennsylvania  Railroad  Company  entered  into  an 
agreement  and  contract  or  arrangement  with  said  other  railroad  and 
railway  companies  and  common  carriers  last  named,  and  with  said 
corporation  and  common  carrier,  the  Chicago  and  Alton  Railroad 
Company,  for  the  continuous  carriage  by  rail  of  passengers  and  prop- 
erty from  the  said  Mammoth  and  all  points  on  the  line  of  the  South 
West  Pennsylvania  Railroad  in  the  State  of  Pennsylvania  to  the  city 
oi  Joliet '\n  the  State  of  Illinois;  that  at  the  said  time  aforesaid,  the 
said  Pennsylvania  Railroad  Company  and  the  said  Pittsburgh,  Cincin- 
nati and  St.  Louis  Railway  Company  and  the  said  Chicago,  St.  Louis 
and  Pittsburgh  Railroad  Company  &stdLh\\sh.ed  di  certain  joint  tariff  of 
rates  and  charges  for  the  continuous  carriage  of  coke  from  the  coke 
ovens  and  all  points  on  the  line  of  the  South  West  Pennsylvania  Rail- 
road d^nd.  the  said  Mammoth,  the  same  being  a  point  on  the  Hne  of 
the  said  South  West  Pennsylvania  Railroad  in  the  State  of  Pennsyl- 
vania, to  the  city  of  Chicago  in  the  State  of  Illinois  and  other  points 
of  the  United  States ;  that  at  the  time  aforesaid  the  said  Pennsylvania 
Railroad  Company  and  the  said  Pittsburgh,  Cincinnati  and  St.  Louis 
Railway  Company  and  the  said  Chicago,  St.  Louis  and  Pittsburgh  Rail- 
road Company  and  the  said  Chicago  and  Alton  Railroad  Company  had 
established  a  certain  joint  tariff  of  rates  and  charges  for  the  con- 
tinuous carriage  by  rail  of  coke  from  the  coke  ovens  and  all  points  on 
the  line  of  the  said  South  West  Pennsylvania  Railroad,  including  said 
Mammoth  in  the  State  of  Pennsylvania,  to  the  city  of  Joliet  by  way  of 
Chicago  in  the  State  of  Illinois.  That  the  said  joint  tarififs  of  rates 
and  charges  so  established  as  aforesaid  by  the  sdixd  Pennsylvania  Rail- 
road Company  and  said  other  railroad  and  railway  companies  for  the 
transportation  of  coke  from  the  points  aforesaid,  were  in  force  at  the 
time  aforesaid  and  a  copy  of  each  of  said  tariffs,  showing  the  rates  and 
charges  established  as  aforesaid,  had  been  duly  filed  by  said  railroad 
companies  with  the  Interstate  Commerce  Commission  created  by  the 
Act  of  Congress  aforesaid ;  that  the  rate  of  two  dollars  and  seventy-five 
cents  for  each  tori  of  coke  transported  or  to  be  transported  from  the 
said  coke  ovens,  and  all  points  on  the  line  of  the  said  South  West 
Pennsylvania  Railroad,  and  from  and  including  said  Mammoth,  in  the 
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State  oi  Pennsylvania,  to  the  said  city  of  Chicago  and  the  city  oi  Joliet 
in  the  State  of  Illinois  was  the  rate  established  by  said  joint  tariffs 
aforesaid,  and  was  the  rate  and  charge  agreed  upon  and  established 
jointly  by  the  said  Pennsylvania  Railroad  Company  and  said  other  rail- 
road and  railway  companies  and  common  carriers  with  which  the  said 
Pennsylvania  Railroad  Company  had  contracted,  agreed  or  arranged  for 
the  transportation  of  coke  between  the  points  aforesaid;  which  said 
rates  and  charges  between  said  points  aforesaid  were  the  legal  rates 
and  charges  which  the  said  common  carriers,  the  said  Pennsylvania 
Railroad  Company  and  said  other  railroad  and  railway  companies, 
could  then  charge,  demand,  collect  or  receive  from  any  person  or 
persons  for  the  transportation  of  coke  over  the  said  lines  of  trans- 
portation and  railroads  and  railways  from  the  said  ovens  and  all  points 
aforesaid  on  the  said  South  West  Pennsylvania  Railroad a.{oresa.id  to  the 
city  of  Chicago  and  to  said  city  oi  Joliet  respectively;  that  of  the  said 
rate  of  two  dollars  and  seventy-five  cents  per  ton  of  two  thousand  pounds, 
provided  in  said  joint  tariff  or  tariffs  aforesaid,  established  by  said 
common  carriers  aforesaid  to  be  charged  and  paid  for  the  transporta- 
tion of  coke  from  the  coke  ovens  aforesaid  and  all  points  on  the  line 
of  the  South  West  Pennsylvania  Railroad,  including  the  said  Mammoth 
in  the  State  of  Pennsylvania,  to  the  city  of  Joliet  in  the  State  of  Illinois, 
it  was  then  agreed,  contracted  and  arranged,  between  the  said  com- 
mon carriers  and  railroad  and  railway  companies  aforesaid  which 
established  said  tariff  or  tariffs,  that  the  sum  oi  forty  cents  per  ton 
for  each  ton  of  two  thousand  pounds  of  coke  transported  for  the  con- 
signee hereinafter  mentioned  should  be  collected  by  and  paid  to  the 
said  Chicago  and  Alton  Railroad  Company  by  the  said  consignees  of 
said  coke,  and  the  sum  of  two  dollars  and  thirty-five  cents  for  each 
ton  of  two  thousand  pounds  of  coke  transported  for  said  consignee 
should  be  collected  by  and  paid  directly  to  the  said  Chicago,  St.  Louis 
and  Pittsburgh  Railroad  Company  for  its  use  and  for  the  use  and  benefit 
of  the  said  Pennsylvania  Railroad  Company  and  the  said  Pittsburgh, 
Cincinnati  and  St .  Louis  Railway  Company  by  the  said  consignee,  the 
Illinois  Steel  Company;  that  the  Illinois  Steel  Company,  a  corporation 
organized  and  existing  by  virtue  of  the  laws  of  the  State  of  Illinois, 
was  at  the  time  aforesaid  and  ever  since  has  been  engaged  in  the 
manufacture  of  steel  and  in  operating  mills  and  works  in  the  city  of 
Chicago  in  the  division  and  district  aforesaid,  in  the  State  of  Illinois, 
and  in  the  city  of  Joliet  in  the  state  of  Illinois,  being  a  point  on  the 
line  of  railroad  of  the  said  Chicago  and  Alton  Railroad  Company;  that 
one  James  H.  Long  was  at  the  time  aforesaid  and  ever  since  has  been 
in  the  division  and  district  aforesaid  an  officer  and  agent  of  the  said 
corporation  the  Illinois  Steel  Company;  that  Xh^sdiid  Pennsylvania  Rail- 
road Company,  the  said  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Com- 
pany and  the  said  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company 
transported  by  continuous  passage  over  their  lines  aforesaid  a  large 
quantity  of  coke,  to  -wit,  forty  thousand  tons,  from  the  said  Mammoth  in 
the  State  of  Pennsylvania  to  the  said  city  of  Chicago  in  the  State  of 
Illinois  for  the  said  Illinois  Steel  Company;  which  said  coke  was  con- 
signed to  the  said  Illinois  Steel  Company  as  consignee  at  the  city  of 
Joliet  in  the  State  of  Illinois;  and  which  said  coke  was  by  the  com- 
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panics  aforesaid  transported  to  the  said  city  of  Chicago  as  afore- 
said on  the  day  aforesaid  and  delivered  to  the  said  Chicago  and  Alton 
Railroad  Company  to  be  by  it  delivered  to  the  Illinois  Steel  Company, 
the  consignee  as  aforesaid,  at  the  said  city  of  Joliet;  that  the  said 
James  H.  long  at  the  time  aforesaid  and  in  the  division  and  district 
aforesaid  and  then  and  there  knowingly,  willfully  and  unlawfully  and 
with  the  intent  to  obtain  transportation  for  said  coke  for  said  Illinois 
Steel  Company  from  sddd.  Mammoth  in  the  State  oi  Pennsylvania  to  said 
city  of  Chicago  at  less  than  the  regular  rates  then  established  and  in 
force  on  the  lines  of  transportation  of  said  Pennsylvania  Railroad  Com- 
pany, said  Pittsburgh,  Cincinnati  and  St.  Louis  Railroad  Company  and 
said  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company,  then  and  there 
knowingly,  willfully  and  unlawfully  caused  the  said  Chicago  and  Alton 
Railroad  Company  to  deliver  at  the  city  of  Chicago  aforesaid  the  said 
large  amount  of  coke,  tovixX.,  forty  thousand  tons,  from  the  designation 
z.\.  Joliet  to  which  it  was  consigned  to  the  Union  Works  of  SdJxd  Illinois 
Steel  Company  at  the  said  city  of  Chicago,  and  then  and  there  know- 
ingly, willfully  and  unlawfully  neglected  and  failed  to  give  notice  to 
s^id  mentioned' companies  or  either  of  them  of  such  diversion  except 
said  Chicago  and  Alton  Railroad  Company;  and  then  and  there  know- 
ingly, willfully  and  unlawfully  concealed  the  fact  of  such  diversion 
from  each  and  all  of  said  mentioned  common  carriers  except  said 
Chicago  and  Alton  Railroad  Company,  and  the  ssad  Illinois  Steel  Com- 
pany, with  the  knowledge  of  the  said  James  H.  Long,  did  pay  to  the 
said  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company  directly  the 
said  sum  of  two  dollars  and  thirty-five  cents  for  each  ton  of  two  thou- 
sand pounds  of  coke  transported  as  aforesaid  for  the  said  Illinois 
Steel  Company  to  the  city  of  Chicago,  and  which  had  been  diverted  as 
aforesaid  from  the  said  city  of  Joliet  to  the  said  city  of  Chicago  in  the 
State  of  Illinois,  as  though  the  same  had  in  fact  been  transported  to 
and  delivered  at  the  city  oi  Joliet  in  said  State  of  Illinois;  and  by  the 
device  and  means  aforesaid  the  said  James  H.  Long,  being  then  and 
there  an  officer  and  agent  as  aforesaid,  and  then  and  there  acting  as 
such  officer  and  agent  as  aforesaid,  did  then  and  there  knowingly, 
willfully  and  unlawfully  and  in  the  district  and  division  aforesaid 
obtain  for  the  said  corporation,  the  Illinois  Steel  Company,  transporta- 
tion for  the  said  large  amount  of  coke,  to  vixt,  forty  thousand  tons,  from 
said  Mammoth  in  said  State  of  Pennsylvania  to  said  city  of  Chicago  by 
continuous  passage  over  the  lines  of  railroads  and  railways  operated 
by  the  said  Pennsylvania  Railroad  Company,  said  Pittsburgh,  Cincinndti 
and  St.  Louis  Railway  Company  and  said  Chicago,  St.  Louis  and  Pitts- 
burgh Railroad  Company  at  the  rate  and  price  of,  to  wit,  two  dollars 
and  thirty-five  cents  per  ton  of  two  thousand  pounds,  which  said  rate 
and  price  of,  to  wit,  two  dollars  and  thirty-five  cents  per  ton  of  two 
thousand  pounds,  was  less  than  the  regular  rate  then  established 
and  in  force  for  the  transportation  of  coke  from  said  Mammoth  to 
said  city  of  Chicago,  on  the  aforesaid  lines  of  transportation  of  the  said 
last  ment  oned  common  carriers,  without  the  consent  or  connivance 
of  the  said  last  mentioned  common  carriers,  their  agent  or  agents,  or 
the  agent  or  agents  of  either  of  them;  wherefore  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  James  H. 
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Long  on  the  day  and  year  first  aforesaid,  in  the  division  and  district 
aforesaid,  in  manner  and  form  and  by  the  devices  and  means  afore- 
said, was  guilty  of  fraud,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10729). 

5.  For  Obtaining^  Less  than  Regular  Rates. 

Form  No.  11580.' 

(Precedent  in  U.  S.  v.  Robertson,  3  Int.  Com.  Rep.  636,)' 

{Commencement  as  in  Form  No.  10729)  that  on  the  31st  day  of  June, 
iB90,  the  Cincinnati,  Hamilton  of  Dayton  Railroad  Company,  at  Cin- 
cinnati, Ohio,  was  a  corporation  and  common  carrier  subject  to  the 
provisions  of  an  Act  of  Congress  entitled  "An  Act  to  Regulate  Com- 
merce," approved  Feb.  4th,  1887,  and  amended  by  an  Act  of  Con- 
gress approved  March  2,  1889,  and  that  the  said  Railroad  Company 
had  then  and  there  established  and  kept  open  to  public  inspection 
certain  printed  schedules,  showing  the  rates  and  charges  established 
and  then  in  force  along  and  over  its  line  of  transportation  for  the 
carriage  of  passengers  and  property,  and  that  a  copy  of  said  sched- 
ule had  been  filed  with  the  Interstate  Commerce  Commission  as 
required  by  said  Acts  of  Congress,  and  that  at  the  time  aforesaid 
said  Railroad  Company  had  entered  into  a  certain  compact,  agree- 
ment and  arrangement  with  certain  other  railroad  companies,  and 
other  common  carriers,  whose  names  are  to  these  grand  jurors 
unknown  (said  other  railroads  being  common  carriers,  subject  to  the 
provisions  of  said  Act  of  Congress)  for  the  continuous  carriage  of 
property  from  Memphis^  Tennessee,  via  Cincinnati,  Ohio,  to  Fall  River y 
Massachusetts,  and  other  points  in  other  states,  and  that  said  railroad 
companies  and  common  carriers  had  established  a  joint  tariff  of  rates 
and  charges  for  the  transportation  of  property  by  continuous  route 
along  and  over  their  several  lines,  and  that  a  copy  thereof,  together 
with  a  copy  of  said  compact,  agreement  and  arrangement  had  been 
filed  with  the  Interstate  Commerce  Commission  as  required  by  said 
Acts  of  Congress,  and  that  said  schedule  of  rates  and  charges  was 
then  in  force  over  said  line  of  transportation,  and  that  said  sched- 
ule established  the  rates  of  charges  at,  to  wit:  55 1-2  cents  for  each 
one  hundred  pounds  of  cotton  transported  from  said  Memphis  to 
said  Fall  River  over  said  line. 

And  the  grand  jurors  aforesaid  present  and  charge  that  on  the 
day  and  year  aforesaid,  and  in  the  Circuit  and  District  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  J.  C.  Rogers  was  the  agent  of 
said  railroad  companies  at,  to  wit:  Memphis,  Tennessee,  and  was  then 
and  there  acting  for  said  railroad  companies,  and  that  one  W.  R. 
Robertson,  yeoman,  did  deliver  to  the  said  J.  C.  Rogers,  agent  as  afore- 
said, and  acting  as  aforesaid,  58  bales  of  cotton  to  be  transported  by 
and  over  said  lines,  and  that  the  said  W.  R.  Robertson,  as  consignor 
of  said  58  bales  of  cotton,  did  then  and  there  knowingly  and  will- 
fully by  some  means  to  these  grand  jurors  unknown  induce  the  said 

1.  See  supra,  note  i,  p.  425.  is  set  out  in   U.   S.   v.  Kehlor,   3  Int. 

2.  Another  indictment  for  this  offense     Com.  Rep.  637. 
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J.  C.  Rogers^  agent  as  aforesaid,  and  acting  as  aforesaid,  to  discrimi- 
nate unjustly  in  his  favor  as  against  other  consignors  of  cotton  at 
said  Memphis,  in  the  transportation  of  said  58  bales  of  cotton  from 
said  Memphis  to  said  Fall  River,  by  transporting  the  same  at  less 
than  the  regular  rate  established  by  said  schedule  then  in  force  over 
said  lines  at,  to  wit:  Jt5  cents  for  each  one  hundred  pounds  of  cotton, 
contrary  to  {^titinuing  and  concluding  as  in  Form  No.  10129). 

6.  For  Taking  Less  than  Schedule  Rates. 

Form  No.  1 1  5  8  i .' 

(Precedent  in  U.  S.  v.  Muller,  3  Int.  Com.  Rep.  376.)* 

{Commencement  as  in  Form  No.  10729)  that  on  the  twenty-fifth  day  of 
June  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety 
the  Chicago,  Burlington  &'  Quincy  Railroad  Company  was  and  ever  since 
has  been  a  corporation  and  common  carrier  engaged  in  the  trans- 
portation of  passengers  and  property  by  continuous  carriage  and 
shipment  from  various  points  in  other  of  the  United  States  to  the 
city  of  Chicago  in  the  State  of  Illinois  and  to  other  points;  that  the 
Burlington  and  Missouri  River  Railroad  Company  in  Nebraska  is  and 
ever  since  has  been  a  corporation  and  common  carrier  engaged  in 
the  transportation  of  passengers  and  property  by  continuous  car- 
riage and  shipment  from  points  in  the  State  of  Nebraska  to  other 
points  in  other  of  the  United  States;  that  the  Kansas  City,  St.  Joseph 
and  Council  Bluffs  Railroad  Company  is  a  corporation  and  common 
carrier  engaged  in  the  transportation  of  passengers  and  property  by 
continuous  carriage  and  shipment  from  points  in  the  State  of  Missouri 
to  points  in  other  of  the  United  States;  that  the  Hannibal  and  St.  Joseph 
Railroad  Company  is  and  was  and  ever  since  the  date  aforesaid  has  been 
a  corporation  and  common  carrier  engaged  in  the  transportation  of 
passengers  and  property  by  continuous  shipment  and  carriage  from 
points  in  the  State  oi  Missouri  to  other  points  of  the  United  States; 
that  the  St.  Louis,  Keokuk  and  Northwestern  Railroad  Compatiy  is  a  cor- 
poration and  common  carrier  and  since  the  date  aforesaid  has  been  a 
corporation  and  common  carrier  engaged  in  the  transportation  of 
passengers  and  property  by  continuous  carriage  and  shipment  from 
points  in  the  State  of  Iowa  to  points  in  other  of  the  United  States ;  that 
at  the  time  aforesaid  each  and  all  of  said  railroads  and  railways 
and  lines  of  transportation  were  subject  to  the  provisions  of  an  Act  of 
Congress  entitled  "An  Act  to  Regulate  Commerce, "  approved  on 
the  fourth  day  of  February  and  in  effect  the  fifth  day  of  April  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-seven,  and 
the  Amendments  thereto  enacted  by  Congress,  approved  and  in 
effect  on  the  second  day  of  March  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-nine;  that  at  the  time  aforesaid  the 
said  Chicago,  Burlington  and  Quincy  Railroad  Company  had   entered 

1.  See  supra,  note  i,  p.  425.  Int.  Com.  Rep.  377;    U.  S.  v.  Johnson, 

2.  Other  indictments  for  the  same   of-     3  Int.  Com.  Rep.  378. 
fense  are  set  out  in   U.  S.   v.  Egan,  3 
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into  a  certain  contract,  agreement  or  arrangement  with  each  and  all 
of  said  other  railroad  and  railway  companies  and  common  carriers  for 
the  continuous  carriage  by  rail  of  passengers  and  property  from 
various  points  on  the  lines  of  each  of  said  common  carriers,  railway 
and  railroad  companies,  including  the  town  of  Adams  in  the  State  of 
Nebraska,  to  the  said  city  of  Chicago  in  the  State  of  Illinois  \  that  at  the 
time  aforesaid  the  said  Chicago,  Burlitigton  and  Quincy  Railroad  Com- 
pany, in  conjunction  with  said  other  railroad  and  railway  companies 
and  common  carriers  aforesaid,  established  a  certain  joint  tariff  of 
rates  and  charges  for  the  continuous  carriage  of  corn  from  said  various 
points  on  the  lines  of  the  Burlington  and  Missouri  River  Railroad  Com- 
pany in  Nebraska  and  from  said  town  of  Adafns  in  said  State  of  Nebraska 
to  the  city  of  Chicago  in  the  State  of  Illitiois  and  other  points  of  the 
United  States;  that  the  said  joint  tariff  of  rates  and  charges  so 
established  as  aforesaid  by  the  said  Chicago,  Burlington  and  Quincy 
Railroad  Company  and  said  other  railroad  and  railway  companies  and 
common  carriers  for  the  transportation  of  corn  from  the  points  afore- 
said to  the  city  of  Chicago  aforesaid  were  in  force  at  the  time  afore- 
said, and  a  copy  of  each  of  said  tariffs  showing  the  rates  and  charges 
established  as  aforesaid  had  been  duly  filed  by  said  common  carriers 
and  railroad  companies  with  the  Interstate  Commerce  Commission 
created  by  the  Act  of  Congress  aforesaid;  that  the  rate  of  twenty 
cents  for  each  hundred  pounds  of  corn  transported  or  to  be  trans- 
ported from  the  said  town  of  Adams  in  the  State  of  Nebraska  was  the 
rate  established  by  said  joint  tariff  as  aforesaid  and  was  the  rate  and 
charge  agreed  upon  and  established  jointly  between  said  common 
carriers  and  railroad  and  railway  companies  described  above;  which 
said  rate  and  charge  between  the  said  points  aforesaid  was  the  legal 
rate  and  charge  which  said  common  carriers,  railroad  and  railway 
companies  aforesaid,  or  any  director,  officer  or  agent  thereof,  or 
person  acting  for  or  employed  by  them,  or  either  of  them,  could 
legally  charge,  demand,  collect  and  receive  from  any  person  or  per- 
sons for  the  transportation  of  corn  over  said  lines  of  transportation  and 
railroads  and  railways  from  said  town  of  Adams  in  the  said  State  of 
Nebraska  to  the  said  city  of  Chicago  in  the  State  of  Illinois. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  at  the  time  and  place  aforesaid  one  Thomas 
Miller  was  an  officer  and  agent  of  and  a  person  acting  for  and  em- 
ployed by  said  common  carrier,  the  Chicago,  Burlington  and  Quincy 
Railroad  Company;  and  that  the  said  Thornas  Miller,  then  and  there 
acting  as  an  officer  and  agent  of  and  as  a  person  acting  for  and  em- 
ployed by  said  common  carrier  aforesaid,  did  at  the  time  and  place 
aforesaid  willingly,  unlawfully  and  willfully  cause  to  be  transported 
by  continuous  carriage  and  shipment  over  the  lines  of  said  common 
carrier,  and  the  lines  operated  and  controlled  by  it  aforesaid,  large 
quantities  of  grain,  to  wit,  five  hundred  thousand  pounds  of  corn,  from 
said  town  of  Adams  aforesaid  in  the  State  of  Nebraska  to  the  city  of 
Chicago  in  the  State  of  Illinois  for  Thomas  A.  Wright  and  Charles  T. 
Haughey,  copartners  under  the  firm  name  of  Wright  6^  Haughey;  and 
the  said  Thomas  Miller,  then  and  there  being  as  aforesaid  the  agent 
and  officer  of  and  acting  for  said  common  carrier,  then  and  there 
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willfully,  knowingly  and  unlawfully  charged  and  demanded,  collected 
and  received  of  'and  from  said  Thomas  A.  Wright  and  Charles  T. 
Jlaughey,  copartners  under  the  firm  name  and  style  of  Wright  6^ 
Haughey,  a  less  price  and  compensation  than  twenty  cents  per  hun- 
dred pounds,  to  wit,  the  price  and  compensation  of  fifteen  cents  per 
hundred  pounds,  for  the  transportation  of  said  corn  transported  as 
aforesaid  by  said  common  carrier  for  said  firm  from  said  town  of 
Adams  in  the  State  of  Nebraska  to  the  said  city  of  Chicago  in  the  State 
of  Illinois;  which  said  compensation  of  fifteen  cents  per  hundred 
pounds,  the  charge  then  and  there  demanded,  collected  and  received 
as  aforesaid  by  the  said  Thomas  Miller  z.s>  aforesaid,  was  less  than  the 
compensation  specified  as  aforesaid  in  the  said  schedule  of  rates, 
fares  and  charges  established  by  the  said  Chicago,  Burlington  and 
Quincy  Railroad  Company  in  conjunction  with  said  other  railroad  and 
railway  companies  and  common  carriers  aforesaid,  and  in  force  at  the 
time  in  this  count  first  aforesaid  upon  the  lines  of  said  railroad  com- 
panies and  common  carriers  aforesaid  and  upon  the  lines  of  railroad 
operated  and  controlled  by  said  Chicago,  Burlington  and  Quincy  Rail- 
road Company  aforesaid ;  contrary  to  (continuing  and  concluding  as  in 
Form  No.  10729). 
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By  H.  G.  Connor,  Jr. 

I.  APPLICATION  TO  INTERVENE,  438. 

1.  Affidavit,  439. 

2.  Complaint  or  Petition,  439. 

a.  In  General,  439. 

b.  In  Attachment,  445, 
II.  NOTICE  OF  MOTION,  447- 

III.  Order,  447 

CROSS-REFERENCES. 

For  Forms  connected  luith  Intervention  in  Attachment,  see  the  titles 
ATTACHMENT;  GARNISHMENT;  TRUSTEE  PRO- 
CESS; FACTORIZING,  vol.  2,  p.  303. 

For  Forms  connected  with  Intervention  in  Executions,  see  the  title  EXE- 
CUTIONS AGAINST  PROPERTY,  vol.  8,  p.  I. 

See  also  the  titles  INTERPLEADER,  ante,  p.  391;  PARTIES; 
REPLEVIN;  CLAIM  AND  DELIVERY;  and  the  GEN- 
ERAL INDEX  to  this  work. 

I.  APPLICATION  TO  INTERVENE.^ 

1.  For  statutory  provisions  in   regard  Nebraska. — Comp.    Stat.    (1897),    §§ 

to  the  rights  of  persons  not  parties  to  5638-5640. 

the  original  action  to  intervene  to  pro-  Nevada.  —  Gen.  Stat.  (1885),  §§  3621- 

tect  their  rights  see  as  follows,  to  wit:  3624. 

Arizona. — Rev,  Stat.  (1887),  §§  657,  New  Mexico.  —  Comp.    Laws   (1897), 

9 10.  §S  2947-2949- 

^r/feawjaj.  — Sand.  &  H.  Dig.  (1894),  New    York.—ZoAt^    Civ.    Proc,    § 

§  5636.  452. 

California.  —  Code  Civ.  Proc.  (1897),  North  Dakota. —  Rev.    Codes   (1895), 

§  387-  §  5239- 

Colorado.  —  Mills'  Anno.  Code  (1896),  Ohio.  —  Bates'  Anno.  Stat.  (1896),  § 

§§  22-24.  5014. 

Georgia.  —  2    Code   (1895),    §§    4776,  Rhode  Island. — Gen.  Laws  (1896),  c. 

4845,  4903,  4911.  240,  §  16. 

Idaho.  —  Rev.  Stat.  (1887),  §  411 1.  South    Carolina.  —  Code    Civ.    Proc. 

lozva.  — Code   (1897),    §1    3594-3596.  ^1893).  §  143- 

4166.  South  Dakota. — Dak.    Comp.    Laws 

Kentucky.  —  '&\x\\\\.\:%     Civ.     Code  (1887),  §  4886. 

(1895),  §  29.  Tennessee.  — Code  (1896),  §  4496. 

Louisiana.  —  Garland's    Rev.     Code  Texas.  —  Rev.  Stat.  (1895).  art.   1445. 

Prac.  (1894),  ^§  364,  389-394.  Utah.  —  Rev.  Stat.  (1898).  §  2925. 

Minnesota.  —  Stat.  (1894),  §  5273.  Washington.  —  Ballinger's     Anno. 

Montana.  —  Code   Civ.    Proc.   (1895),  Codes  &  Stat.  (1897),  §§  4846,  4847. 

§  589-  Wyoming.  —  Rev.  Stat.  (1887),  §  2403. 
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1.  Affidavit. 

Form  No.  1 1582.* 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  New  York,  \ 

County  of  Suffolk,    f  ^^• 

Samuel  Short,  being  duly  sworn,  says: 

I.  That  the  above  entitled  action  is  brought  for  the  recovery  of 
the  possession  of  certain  personal  property,  to  wit,  one  hundred  bar- 
rels of  flour;  which  action  has  not,  as  deponent  is  informed  and 
believes,  proceeded  to  judgment. 

II.  That  the  defendant  received  the  said  flour  from  this  deponent 
for  storage,  and  this  deponent  is  the  sole  owner  thereof. 

III.  That  the  claim  of  the  plaintiff  in  this  action  is  made  adversely 
to  deponent's  title,  and  deponent  desires  to  litigate  the  question 
■directly  with  him. 

{^Signature  and  jurat  as  in  Form  No.  859.) 

2.  Complaint  or  Petition. 

1 

a.  In  General. 

Form  No.  11583. 
(Precedent  in  Wood  v.  Denver  City  Water  Works  Co.,  20  Colo.  259.)* 

[State  of  Colorado,       \  In  the  District  Court  in  and  for  said 

County  of  Arapahoe.  \     '  County. 

The  Denver  City  Water  Works  Company,  plaintiff, 
against 
The  Citizens'  Water  Company,  defendant.]^ 

Now  comes  your  petitioners,  Z.  H.  Wood,  Frank  N.  Hosford,  G.  A. 
Br  eon,  J.  E.  Bussey,  Theodore  H.  Thomas,  A.  H.  Warner,  J.  E.  Breony 
E.  A.  Kent,  S.  S.  Kennedy  and  F.  L.  McFarland,  by  their  attorney,  and 
respectfully  represent  to  this  honorable  court,  that  they  and  each  of 
them  have  an  interest  in  the  matter  in  litigation  in  the  above  entitled 
action  against  both  the  plaintiff  and  defendant  therein  named,  and 
pray  that  they  and  each  of  them  may  be  allowed  to  intervene  in  and 
become  parties  to  the  above  entitled  action,  and  for  cause  of  inter- 
vention your  petitioners  respectfully  represent: 

That  they  and  each  of  them  are  citizens  of  the  state  of  Colorado, 

1.  New  York. — Code  Civ.  Proc,  §  for  the  purpose  of  contesting  the  ex- 
452  (Birds.  Rev.  Stat.  (1896),  p.  2217,  §  elusive  privilege  asserted  by  the  plain- 
7).  See  also  statutes  cited  supra,  note  tiff  company.  Mills'  Anno.  Code  Colo. 
I,  p.  438.  (1896).    §   22.     See   also  statutes  cited 

2.  It  was  held  in  this  case  that  under  supra,  note  i,  p.  438. 

the  facts  and  circumstances  set  forth  in  3.  The  matter  enclosed  by  and  to  be 
their  petition  the  petitioners  were  en-  supplied  within  [  ]  will  not  be  found  in 
titled  to  intervene  and  become  parties     the  reported  case. 
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and  with  their  respective  families  reside  in  the  town  oi  Highlands^ 
county  oi  Arapahoe  and  state  of  Colorado. 

That  the  town  oi  Highlands  is,  and  during  the^z/^  years  last  past 
has  been,  an  incorporated  town,  under  the  general  laws  of  the  state  of 
Colorado. 

That  during  the  two  years  last  past,  the  plaintiff  herein  has  been 
pretending  to  furnish  the  inhabitants  of  the  town  of  Highlands  with 
water  for  fire  and  domestic  purposes. 

Your  petitioners  are  informed  that  the  plaintiff  has  a  contract  with 
the  said  town  of  Highlands^  and  for  a  certain  consideration  the  plain- 
tiff did  bind  itself  by  said  contract  to  furnish  the  inhabitants  of  the 
town  of  Highlands  with  a  sufficient  quantity  of  good,  pure  and  whole- 
some water  for  fire,  domestic  and  other  purposes. 

That  the  plaintiff  now  claims  to  have  the  sole  and  exclusive  right 
to  furnish  the  inhabitants  of  the  said  town  of  Highlands  with  water 
for  the  above  purposes. 

That  the  defendant  and  the  said  town  of  Highlands  both  deny  said 
claim  of  the  plaintiff. 

That  your  petitioners  are  informed  that  the  plaintiff  is  endeavoring 
to  enforce  its  said  claim  against  the  defendant  herein  in  the  above 
entitled  action,  and  is  endeavoring  to  enforce  its  said  claim  against 
the  said  town  in  the  cause  now  pending  in  this  court,  wherein  the 
plaintiff  is  plaintiff,  and  George  F.  Lewis,  et  al.  are  defendants,  which 
said  cause  is  known  by  the  general  docket  number  lJf.,320. 

That  your  petitioners  are  informed  that  the  claims  of  the  respec- 
tive parties  to  said  suits  will  be  fully  and  finally  determined  in  said 
causes  in  the  due  course  of  law.  But  your  petitioners  are  advised 
by  counsel  that  neither  the  plaintiff  nor  the  defendant  has  the  sole  or 
exclusive  right  to  furnish  the  inhabitants  of  the  said  town,  and  in 
particular  your  petitioners,  with  water  for  the  aforesaid  purposes, 
and  that  upon  a  final  hearing  of  said  causes  upon  the  merits  thereof, 
this  honorable  court  will  so  determine. 

Your  petitioners  further  represent  that  during  the  two  years  last 
past  and  more,  the  plaintiff  has  been  attempting  to  supply  a  portion 
of  the  inhabitants  of  the  town  of  Highlands,  among  them  your 
petitioners,  with  water  for  domestic  purposes,  at  certain  established 
rates,  varying  according  to  the  number  of  rooms  in  their  respective 
houses,  and  the  size  of  their  respective  lots,  and  varying  in  amount 
from  %15.00  to  %S0.00  per  year. 

That  during  said  time,  the  water  furnished  by  the  plaintiff  to  your 
petitioners  has  at  times  been  wholly  inadequate  as  to  quantity,  and 
during  nearly  all  of  said  time  the  water  furnished  by  the  plaintiff  to 
your  petitioners  has  been  unfit  as  to  quality,  except  perhaps  for 
irrigating  purposes. 

That  the  water  thus  furnished  by  the  plaintiffs  to  the  inhabitants^ 
of  the  town  of  Highlands  during  the  time  aforesaid  has  been  impure, 
unwholesome  and  unfit  for  domestic  purposes,  except  for  irrigation, 
and  during  a  large  part  of  said  time  the  water  thus  furnished  by  the 
plaintiff  to  your  petitioners  and  others  has  been  so  vile  as  to  preclude 
possibility  of  a  comfortable  bath. 

That  a  large  portion  of  the  citizens  of  the  town  of  Highlands,  who- 
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are  obliged  to  use  the  plaintiff's  water,  and  (who  are  able  so  to  do) 
are  and  have,  during  the  time  aforesaid,  been  compelled  to,  and  do, 
and  did,  buy  artesian  water  for  cooking  and  drinking  purposes. 

Your  petitioners  are  advised  and  believe  that  if  the  said  plaintiff 
ever  had  the  sole  or  exclusive  right  to  furnish  water  to  the  inhabi- 
tants of  the  town  of  Highlands,  the  plaintiff  has  forfeited  such  right 
by  reason  of  the  nonfulfillment  of  its  said  contract  with  the  town  of 
Highlands. 

But  your  petitioners,  on  information  and  belief,  allege  that  the 
plaintiff  has  not  now,  and  never  had,  a  valid  franchise  or  contract 
"with  the  town  of  Highlands  for  the  sole  or  exclusive  right  to  furnish 
water  to  the  inhabitants  of  the  said  town,  and  that  whatever  right  or 
franchise  the  said  plaintiff  has,  or  claims  to  have,  was  procured  by 
the  plaintiff,  or  their  grantors,  by  false  and  fraudulent  representations 
as  to  quantity  and  quality  of  water,  it  or  they  agreed  and  promised 
to  furnish  to  the  inhabitants  of  the  town  of  Highlands  in  this,  to  wit: 

The  plaintiff  and  its  grantor  agreed  to  furnish  to  said  inhabitants 
a  sufficient  supply  of  good,  pure  and  wholesome  water  for  all  domestic 
purposes.  That  upon  said  conditions,  among  others,  the  franchise 
and  contract  of  the  plaintiff  was  granted,  but  at  no  time  since  the 
granting  of  said  franchise  has  the  plaintiff  complied  fully  with  the  same. 

That  both  plaintiff  and  defendant  are  corporations  organized  and 
existing  under  the  laws  of  the  state  of  Colorado,  for  the  purpose  of 
supplying  the  city  of  Dem'er,  and  towns  adjacent  thereto,  and  the 
inhabitants  thereof  with  water  for  fire,  domestic  and  other  purposes, 
and  are  public  carriers  of  water. 

That  on  the  Jfih  day  of  March,  i890,  the  board  of  trustees  of 
Highlands  authorized  and  permitted  the  defendant  to  construct  a  line 
of  pipe  through  the  said  town  of  Highlands,  upon  certain  streets  of 
the  said  town,  for  the  purpose  of  supplying  water  to  its  patrons. 

That  said  water  pipe  or  main  was  so  laid  and  constructed  in  front 
of  the  residences  and  premises  of  your  petitioners,  and  during  the 
/our  months  last  past,  the  said  defendant  has  been  conducting  a 
large  quantity  of  pure  and  clear  mountain  water  along  and  through 
the  said  pipes,  and  by  and  in  front  of  the  premises  of  your  petitioners. 

That  on  the  day  of  April,   iS91,  your  petitioners  having 

obtained  permission  from  the  town  of  Highlands  to  dig  trenches  in 
the  streets  in  front  of  their  respective  residences  for  the  purpose  of 
discovering  the  water  main  of  the  defendant  company,  your  peti- 
tioners did  cause  such  trenches  to  be  dug,  and  did  lay  their  private 
service  pipes  therein,  and  did  connect  said  service  pipes  with  the 
water  main  of  the  defendant  company,  and  by  means  thereof  have 
had,  and  now  have,  a  large  supply  of  good,  pure  and  wholesome 
mountain  water  for  their  private  and  domestic  uses. 

That  your  petitioners  have  expended  a  large  amount  of  money  in 
the  digging  of  said  trenches,  in  the  laying  of  said  service  pipes  from 
their  respective  residences  to  the  water  main  of  the  defendant,  and 
connecting  the  same  therewith. 

That  your  petitioners  were  compelled  to  incur  and  undergo  said 
expense,  and  procure  said  wholesome  water  for  the  sake  of  their  own 
health,  and  the  health  and  convenience  of  their  families. 
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Your  petitioners  further  allege,  that  from  the day  of  Aprils 

i891,  until  the  present  time,  they  and  each  of  them  enjoyed  unmo- 
lested the  right  to  use  said  water  carried  by  the  defendant  company, 
but  on  the  Sls^  day  oi  July^  iS91,  the  defendant  company  served  a 
notice  upon  your  petitioners  in  words  and  figures  as  follows,  to  wit: 
(Jlere  was  set  out  a  copy  of  the  notice')?- 

Your  petitioners  further  represent  to  the  court,  that  the  said 
defendant  herein,  The  Citizens'  Water  Company,  now  threatens  to  and 
will,  on  the  ^Ith  day  oi  July  inst.,  unless  prevented  from  so  doing  by 
this  honorable  court,  cut  off  and  disconnect  from  their  said  water 
main  the  private  service  pipe  of  your  petitioners,  and  shut  off  the 
entire  water  supply  of  your  petitioners. 

That  if  the  defendant  company  is  permitted  to  cut  off  the  said 
service  pipe,  your  petitioners  will  have  no  means  of  securing  good 
and  wholesome  water  except  by  having  the  same  hauled  in  wagons  a 
long  distance,  to  the  great  inconvenience  and  irreparable  injury  of 
your  petitioners  and  their  families. 

Your  petitioners  are  informed  that  the  order  of  the  court  referred 
to  in  said  notice  of  the  defendant  company  was  procured  upon  the 
motion  and  at  the  instigation  of  the  plaintiff  company,  and  that  the 
said  order  was  entered  in  this  cause  without  notice  to  your  peti- 
tioners, and  without  an  opportunity  of  being  heard. 

Your  petitioners  have  no  interest  in  either  the  plaintiff  or  defend- 
ant company,  and  they  are  only  interested  in  obtaining  a  sufficient 
supply  of  good  and  wholesome  water  for  the  use  of  themselves  and 
their  families,  and  are  willing  and  always  have  been  ready  to  pay 
therefor. 

Your  petitioners  further  respectfully  represent  to  this  honorable 
court,  that  they  did  not  connect  their  service  pipe  with  the  main  of 
the  defendant  company  with  the  intention  or  for  the  purpose  of 
depriving  the  plaintiff  of  any  of  its  rights,  or  of  avoiding  the  payment 
of  any  water  rent  that  may  be  due  the  plaintiff,  but  simply  for  the  pur- 
pose of  securing  health  and  comfort  to  themselves  and  their  families. 

And  your  petitioners  now  hereby  offer  to  pay  to  the  plaintiff,  or  into 

1.  The  notice  was  in   the  words  and  in  the  case  of  The  Denver  City  Water 

figures  following,  to  wit:  Works    Company   against   the    Citizens' 

"  Office  of  The  Citizens'   Water  \  Water   Company,   we    will,    on  Monday 

Company,    *  y  next,  the  2yth  day  oi  July  inst.,  cut  off 

Denver,  Colorado,  July  21,  iSgi.  )  and  disconnect  from  our  mains  in  the 

To  Messrs.  G.  A.  Breon,   L.    N.   Wood,  town  of  Highlands,  all  private   service 

J.   E.   Bussey,   F.  L.   McFarland,  A.  and  other  water  supply  pipes  now  con- 

H.   Warren,   Theo.  H.    Thomas,  S.   S.  nected  with  our  said  mains,  in  the  said 

Kennedy,    E.    A.    Kent,     Frank    N.  town  of  Highlands,  and  stop  all  supply 

Horsford  andy.   C.  Breon,  residents  of  water  from  our  said  mains  to  you, 

and  inhabitants  of  the  town  of  High-  and  to  all  other  residents  and  inhabi- 

lands,  and  tants  of  and  in  said  town  of  Highlands, 

To  Thornton  H.    Thomas,   attorney  for  unless    said    disconnections    are    pre- 

the  above    named  residents  and  in-  viously    made   by   you,    and    by   said 

habitants  of  the  said   town  of  High-  residents  and  inhabitants  of  the  said 

lands:  town  of  Highlands. 

Take  Notice:  Respectfully, 

That  in  pursuance  of  an  order  of  the  The  Citizens''  Water  Company, 

■district  court  of  Arapahoe  county,  made  By  G.  G.  Symes, 

■on  Monday,  the  20th  day  oijuly,  inst..        Attorney  for  The  Citizens'  Water  Co." 
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court  for  the  use  of  the  plaintiff,  the  regular  annual  water  rent  that 
your  petitioners  might  have  been  required  to  pay  to  the  plaintiff  if 
their  respective  service  pipe  had  been,  since  the  1st  day  of  May,  i891, 
connected  with  the  water  main  of  the  plaintiff  company,  or  your 
petitioners  hereby  offer  to  enter  into  bond  with  good  and  sufficient 
surety  to  pay,  or  cause  to  be  paid,  to  the  plaintiff,  any  and  all  water 
rent  which  may  be  due  or  become  due  to  the  plaintiff,  should  the 
courts  finally  determine  the  issues  in  the  cases  herein  mentioned,  and 
the  issues  raised  or  to  be  raised  by  this  petition  of  intervention,  in 
favor  of  the  plaintiff  company. 

Your  petitioners  further  represent  that  some  of  your  petitioners 
have  heretofore  notified  the  plaintiff  company  that  they  were  willing 
to  pay  the  plaintiff,  pending  the  litigation  herein  mentioned,  the 
amount  of  water  tax  which  would  be  required  of  them  if  they  received 
their  supply  of  water  from  the  plaintiff  company. 

Your  petitioners  further  represent  that  to  allow  the  defendant  com- 
pany to  cut  off  or  disconnect  the  service  pipe  of  your  petitioners 
from  the  main  of  the  defendant,  would  in  effect  compel  your  peti- 
tioners to  undergo  and  incur  great  expenses  in  connecting  their 
service  pipe  with  the  main  of  the  plaintiff  for  the  purpose  of  securing 
water  for  irrigating  purposes;  and  in  addition  to  this  your  petitioners 
would  be  compelled  to  procure  water  for  cooking,  drinking  and  bath- 
ing purposes  from  other  sources,  to  the  great  and  irreparable  injury 
and  inconvenience  of  your  petitioners. 

Wherefore,  your  petitioners  pray  that  the  honorable  court  may 
enter  an  order  allowing  your  petitioners  to  intervene  and  become 
parties  to  this  action. 

And  enter  an  order  commanding  the  defendant  to  desist  from 
carrying  out  its  said  threat  to  cut  off  or  disconnect  the  private  ser- 
vice pipes  of  your  petitioners  from  the  water  main  of  the  defendant 
company  until  further  order  of  this  court. 

That  your  petitioners  may  be  permitted  to  pay  into  court  for  the 
use  of  plaintiff  the  amount  of  all  water  rent  that  may  be  due,  and  to 
become  due,  from  time  to  time,  for  the  use  of  water  for  their  respec- 
tive residences,  or  may  be  permitted  to  enter  into  good  and  sufficient 
bond  to  secure  to  the  plaintiff  the  amount  of  water  rent  due,  and  to 
become  due,  pending  the  litigation  herein,  and  that  the  final  hearing 
and  determination  of  the  matters  in  controversy  between  the  plain- 
tiff and  defendant,  and  between  the  plaintiff  and  the  town  of  High- 
lands, the  defendant  may  be  perpetually  restrained  from  cutting  off 
or  disconnecting  the  private  service  pipes  of  your  petitioners  from 
the  water  main  of  the  defendant,  and. 

That  your  petitioners  may  have  such  other  and  further  relief  as 
may  be  agreeable  to  equity,  and  for  costs  of  this  intervention, 

^Signature  and  verification  as  in  Form  No.  SOll.yy- 

Fonn  No.  1 1  5  8  4 . 

(Precedent  in  Howard  v.  Stewart,  34  Neb.  768.)' 

1.  The  matter  enclosed  by  and  to  be  2.  Nebraska.  —  Comp.  Stat.  (1897),  §§ 
supplied  within  [  ]  will  not  be  found  in  5638-5640.  See  also  statutes  cited  supra, 
the  reported  case.  note  i,  p.  438. 
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\i^Title  of  court  and  cause  as  in  Eorm  No.  5923.^]^ 

Comes  now,  E.  M.  Ensfield^'  Co.,  and  shows  to  the  court  that  they 
recovered  judgment  in  the  circuit  court  of  the  United  States,  district  of 
Nebraska,  against  Warren  D.  and  A.  S.  Howard,  doing  business  as 
Howard  Bros,  for  the  sum  of  %695,  and  costs,  in  an  action  pending 
in  said  court,  wherein  E.  M.  Ensfield  6^  Co.  was  plaintiff  and  said 
Howard  Bros,  was  defendant;  that  an  execution  was  duly  issued 
upon  said  judgment  and  deliv^  ed  to  Brad  D.  Slaughter,  marshal  of 
said  court,  and  one  of  the  defendants  herein;  that  said  execution 
was  duly  levied  upon  a  stock  of  general  merchandise  and  certain  notes 
and  book  accounts,  as  property  of  said  Howard  Bros,  by  said  marshal, 
through  his  duly  appointed  deputy,  R.  Q.  Stewart,  defendant  herein; 
that  said  property  was  advertised  and  sold  according  to  law,  by  said 
marshal  and  his  deputy;  said  property  so  levied  upon  and  sold  is  the 
same  property,  for  the  alleged  conversion  of  which  plaintiff  herein 
seeks  to  recover  from  defendant  herein;  that  the  plaintiff  to  this 
action  claims  to  have  been  owner  of  said  property  at  the  time  of  said 
levy  and  sale  which  your  petitioner  alleges  is  untrue,  and  says  that 
said  property  at  the  time  of  said  levy  and  sale  was  the  property  of 
said  Howard  Bros. ;  that  the  claim  of  said  IV.  S.  Howard  to  the 
ownership  of  said  property  is  made  in  pursuance  to  a  conspiracy  and 
confederation  between  him  and  said  Howard  Bros.,  to  hinder,  cheat 
and  defraud  the  creditors  of  said  Ho^vard  Bros.,  and  particularly 
your  petitioners.  Your  petitioners  caused  said  levy  and  sale  to  be 
made  as  aforesaid,  and  have  obligated  themselves  to  indemnify  and 
save  harmless  the  said  marshal  from  all  damages  and  liabilities  such 
marshal  might  incur  by  reason  of  the  making  of  said  levy  and  sale. 
Said  Horuard  Bros,  being  insolvent,  your  petitioner  has  an  interest  in 
the  controversy  in  this  case,  adverse  to  the  plaintiff,  and  as  judgment 
creditor  under  said  execution,  and  is  the  real  party  in  interest  in  the 
defense  of  this  case. 

Wherefore  your  petitioners  pray  that  they  be  made  parties  defend- 
ant in  this  case  and  be  permitted  to  defend  the  same,  and  that  an 
order  be  made  to  that  effect,  and  that  they  be  given  a  reasonable 
time  in  which  to  plead, 

[Leese  &"  Stewart, 
L.  C.  Burr, 
Attorneys  for  Petitioners.]* 

Form  No.  1 1  s  8  5  .^ 

In  the  matter  of  the  petition  of  Sa?nuel  Short,  to  be^ 

made  a  party  defendant  in  an  action  pending  in  1 

this  court  between  John  Doe,  plaintiff,  and  Richard  [ 

Roe,  defendant.  J 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  Samuel  Short  shows  to  this  court: 

I.  That  an  action  is  now  pending  in  this  court  between  John  Doe,. 

1.  The  matter  enclosed  by  and  to  be  452  (Birds.  Rev.  Stat.  (1896),  p.  2217, 
supplied  within  []will  not  be  found  in  §7).  See  also  statutes  cited  jw/ra,  note 
the  reported  case.  i,  p.  438. 

2.  New  York.— Co&t   Civ.    Proc,   § 
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plaintiff,  and  Richard  Roe,  defendant,  for  the  recovery  of  the  posses- 
sion of  certain  real  property,  situated  in  Northport,  Suffolk  county. 
New  York,  and  known  as  number  Jfi  Main  street,  and  more  particu- 
larly described  in  the  complaint  in  said  action;  which  action  the 
petitioner  is  informed  and  believes  is  at  issue,  but  has  not  proceeded 
to  judgment. 

II.  That  sd^di  Richard  Roe  occupies  said  premises  as  tenant  of  your 
petitioner,  and  not  otherwise.  That  your  petitioner  claims  in  good 
faith  to  be  the  owner  in  fee-simple  of  said  premises  {Here  briefly  indi- 
cate source  of  iitle^. 

Wherefore,  your  petitioner  prays  that  he  may  be  made  a  party 
defendant  in  said  action,  and  may  be  allowed  to  defend  the  same,  and 
that  he  may  have  such  other  relief  as  may  be  just. 

Samuel  Short. 

Dated  the  sixth  day  oi  June,  iS99. 

(  Verification.  )^ 

b.  In  Attachment. 

Form  No.  1 1  5  8  6 . 

(Precedent  in  Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  etc.,  Co., 
32  S.  Car.  326.)^ 

\(^Title  of  court  and  cause  as  in  Form  No.  S932.)]^ 
To  the  Judge  of  the  Circuit  Court  of  Greenville  County: 

The  petition  and  claim  of  the  Pennsylvania  Steel  Company  of  Phila- 
delphia, in  the  State  of  Pennsylvania,  respectfully  shows : 

1 .  That  the  Pennsylvania  Steel  Company  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  of  Pennsylvania. 

2.  That  the  Pennsylvania  Steel  Company  prior  to  the  fifth  day  of 
June,  1S88,  contracted  with  the  Georgia  Construction  and  Investment 
Company,  defendant  in  the  above  entitled  suit,  to  sell  to  said  com- 
pany a  lot  of  steel  rails  for  construction  of  a  railroad,  at  a  price  and 
on  terms  of  sale  agreed  upon  between  them. 

3.  That  on  the.  fifth  day  oi  June,  1888,  the  Pennsylvania  Steel  Com- 
pany, in  pursuance  of  said  contract  of  sale,  caused  to  be  shipped  from 
the  city  of  Philadelphia,  in  the  State  of  Pennsylvania,  via  the  Port 
Royal  and  Augusta  Railroad,  thirteen  hwidred  and  four  steel  rails, 
weighing  three  hundred  and  twenty-five  gross  tons,  to  be  transported 
by  the  Port  Royal  and  Augusta  Railroad  Company  and  its  connecting 
lines  to  Greenville,  in  the  State  of  South  Carolina,  and  there  to  be 
delivered  to  the  said  Georgia  Construction  and  Investment  Company. 

4.  That  likewise,  in  pursuance  of  said  contract  of  sale,  the  said 
Pennsylvania  Steel  Company  on  the  15th  day  oi  June,  1S88,  caused  to 
be  shipped  from  the  city  oi  Philadelphia,  in  the  State  oi  Pennsylvania, 
via  the  Port  Royal  and  Augusta  Railroad,  twenty-seven  hundred  and  six 
steel   rails,  weighing  six  hundred  and  seventy-five  29-224-  tons,  to  be 

1.  For  form  of  verification  in  a  par-  of  the  property,  and  upon  appeal  this 
ticular    jurisdiction    consult   the    title  order  was  affirmed. 
Verifications.  3.  The  matter  enclosed  by  and  to  be 

2.  In  this  case  an  order  was  entered  supplied  within  [  ]  will  not  be  found  in 
that  an  issue  be  made  up  to  try  the  title  the  reported  case. 
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transported  by  the  Port  Royal  and  Augusta  Railroad  and  its  connect- 
ing lines  to  Greenville,  in  the  State  of  South  Carolina,  and  there 
to  be  delivered  to  the  said  Georgia  Construction  and  Investment 
Company. 

5.  That  at  the  times  hereinafter  mentioned  there  was  and  still  is 
due  to  the  Pennsylvania  Steel  Company  by  the  said  Georgia  Construc- 
tion and  Investment  Company,  for  and  on  account  of  the  purchase 
money  of  the  said  steel  rails  so  shipped  under  said  contract  of  sale, 
the  sum  of  sixteen  thousand  and  five  hundred  dollars. 

6.  That  a  portion  of  said  steel  rails,  viz. :  211  at  Laurens  depot^  in 
the  County  of  Greenville,  being  still  in  the  course  of  transportation 
and  before  delivery  to  the  said  Georgia  Construction  atid  Investment 
Company,  the  vendees  under  said  contract  of  sale,  were  levied  upon 
under  a  warrant  of  attachment  issued  by  the  clerk  of  the  court  of 
Greenville  county  in  the  above  entitled  suit,  under  which  warrant  the 

sheriff   of   Greenville   county  on'  the   day  of  ,   \%88y 

returned  as  attached  the  said  211  rails  at  said  point  above  named. 
That  the  remainder  of  said  rails  so  levied  upon  under  said  warrant  by 
the  sheriff  of  Greenville  county,  viz :  10  at  McBee's  depot  lot,  in  the 
County  of  Greenville,  330  near  Reedy  River  church,  in  the  County  of 
Greenville,  and  101  near  Carter  s  Shop,  in  the  County  of  Greenville, 
were  at  the  time  of  said  levy  in  the  possession  of  the  said  Georgia 
Construction  and  Investment  Company,  but  were  held  by  the  said  Georgia 
Construction  and  Investment  Company,  subject  to  the  order  of  your 
petitioner,  the  Pennsylvania  Steel  Company,  and  as  the  property  of  the 
said  Pennsylvania  Steel  Company  until  paid  for. 

7.  That  subsequent  to  the  making  of  the  said  contract  of  sale  and 
before  delivery  of  the  said  rails  to  the  said  Georgia  Construction  and 
Investment  Company,  and  before  the  issuing  of  the  notices  hereinafter 
mentioned,  the  said  Georgia  Construction  and  Investment  Company 
became  and  still  is  insolvent  and  unable  to  pay  the  said  sum  of 
^16,500,  so  due  by  it  to  the  Pennsylvania  Steel  Company. 

8.  That  the  said  Port  Royal  and  Augusta  Railroad  Company  and  its 
connecting  lines,  in  whose  custody  and  under  whose  control  said 
rails  were  at  the  time  undelivered,  were  duly  notified  by  the  said 
Pennsylvania  Steel  Company  not  to  deliver  the  rails  so  shipped  under 
said  contract  of  said  sale,  and  said  notices  were  given  before  the 
delivery  of  said  rails  to  the  said  Georgia  Construction  and  Invest- 
ment Company. 

Wherefore  your  petitioner  claims  the  said  steel  rails  mentioned  in 
paragraph  6  hereof  as  its  property,  and  prays  that  the  same  may  be 
so  adjudged,  and  that  the  sheriff  of  Greenville  County  may  be  ordered 
to  deliver  the  same  to  your  petitioner,  and  for  such  other  and 
further  relief  as  may  be  just,  together  with  the  costs  of  this 
proceeding. 

[^Barker,  Gilliland  6r»  Fitzsimons, 

Attorneys  for  Penn.  Steel  Company. "^ 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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II.  NOTICE  OF  MOTION. 

Form  No.  11587.' 

(^Title  as  in  Form  No.  11582  or  Form  No.  11585.} 
Please  take  notice,  that  on  the  annexed  petition  (or  affidavit^  and 
on  the  pleadings  in  this  action,  the  undersigned  will  move  the  court, 
at  a  special  term  to  be  held  at  Riverhead,  on  the  sixth  day  of  June, 
iS99,  at  ien  o'clock  in  theyf^r^noon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order,  directing  Samuel  Short,  the  petitioner 
above  named,  to  be  made  a  party  defendant  in  the  action  now  pend- 
ing in  this  court  between  John  Doe,  plaintiff,  and  Richard  Roe,  defend- 
ant, and  for  such  other  relief  as  may  be  just. 

Jeremiah  Mason, 
Attorney  for  Samuel  Short. 
Office  and  P.  O.  address,  Northport,  N.  V. . 
Dated  the  twenty- first  day  of  May,  i899. 
To  John  Doe,  Esq. 

III.  ORDER. 

Form  No.  11588.' 

At  a  Special  Term  of  the  Supreme  Court  he|d  in  and  for  the  County 
of  Suffolk  at  the  County  Court-house  in  the  village  of  Riverhead  in  said 
County,  on  the  sixth  day  oi  June,  i899. 

Present:  Hon.  John  Marshall,  Justice. 

John  Doe,  plaintiff,       \ 

against  > 

Richard  Roe,  defendant.  ) 

On  reading  and  filing  the  petition  (or  affidavit}  of  Samuel  Short, 
verified  the  sixth  <^2iy  oi  May,  i899,  and  proof  of  due  service  of  notice 
of  this  motion,  and  on  motion  oi  Jeremiah  Mason  for  said  Samuel 
Short,  no  one  appearing  in  opposition, 

Ordered,  that  said  Samuel  Shortht  made  a  party  defendant  herein, 
and  that  the  summons  and  complaint  be  amended  accordingly,  and 
that  on  said  Samuel  Short  causing  a  notice  of  appearance  for  himself 
herein  to  be  given  to  plaintiff's  attorney  within  ten  days  from  entry 
of  this  order,  a  copy  of  the  complaint  as  amended  be  served  upon  his 
attorney  within  twenty  days  thereafter,  and  the  cause  thereupon  pro- 
ceed in  like  manner  as  if  said  Samuel  Short  had  been  originally  made 
a  party  defendant  herein. 

Enter:  /.  M.,  J.  S.  C. 

1.  New  York.  —  Code  Civ.  Proc,  §  §  7).  See  also  statutes  cited  supra, 
452  (Birds.   Rev.  Stat.  (1896),  p.  2217,     note  i,  p.  438. 
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I.  PROCEEDINGS  IN  PERSONAM,  451. 
1.  Criminal  Prosecutions^  452. 

a.  Criminal  Complaint^  Indictment  or  Information,  452. 
(i)  For  Adulterating,  452. 

(2)  For  Employing  Female  to  Sell,  453. 

(3)  For  Employing  Minor  to  Sell,  454. 

(4)  For  Keeping  Drinking-  or  Tippling-house,  454. 

(a)  In  Violation  of  City  Ordinance,  456. 
(f>)    Without  License,  At^^. 
(^)    Without  Permit,  458. 

(5)  For  Keeping  Open  or  Exposing  for  Sale  at  Pro- 

hibited Time,  458. 

(a)  Prohibited  Day,  /it^Z. 

(^)  Prohibited  Hour,  460. 

(6)  For  Keeping  or  Exposing  with  Intent  to  Sell,  462. 

(7)  For  Leasing  Property  for  Sale  of,  467. 

(8)  For  Maintaining  Liquor  Nuisance,  468. 

(9)  For  Neglecting  to  Appoint  Town  Agent,  475. 

(10)  For  Unlawfully  Granti?ig  License,  476. 

(11)  For  Unlawfully  Manufacturing,  4'j'j. 

(a)  Generally,  477. 

(Jf)    Without  Paying  Tax,  478. 

(12)  For  Unlawfully  Prescribing,  478. 

(13)  For  Unlawfully  Removing  and  Concealing, /^'jt). 

(14)  For  Unlawfully  Selling  or  Giving  Away,  480. 

{a)  Adulterated  Liquor,  484. 
(^)  At  or  Near  Prohibited  Places  and  Locali- 
ties, 485. 
aa.  Arsenal  or  Armory,  486. 
bb.   Billiard-room,  488. 
cc.    Canal  and  Locks,  488. 
dd.  Capitol  Building,  488. 
ee.   Cemetery,  488. 
ff.  Church,  48^ 

gg.  College,  School  or  University,  489. 
hh.   Court-house,  492. 
ii.  Fair-grounds,  492. 
^'.  Hospital,  493. 
^>&.  House  of  III  Fame,  493. 
//.  Zz'«<?  of  Railroad,  493. 
/«w.  Local-Option  District,  494. 
(<?a!)   Generally,  495. 
(<^^)  Running  '■'•Blind  Tiger**  497. 
448  Volume  10. 


INTOXICATING  LIQUORS. 

nn.  Park,  498. 
00.  Penitentiary,  498. 
//.   Political  Speaking,  498. 
qq.   Religious  Meeting,  499. 
rr.  Soldiers'  Home,  499. 
{c)  At  Prohibited  Times,  499. 
aa.  Prohibited  Day,  499. 

{ad)  Election  Day,  499. 

{bb)  Holiday,  501. 

{cc)  Sunday,   502. 
bb.  Prohibited  Hour,  t^oi. 

(d)  By  Druggist,  509. 

aa.    Generally,  510, 

bb.   As  a  Beverage,  511. 

cc.  Not  for  Medicinal  Purposes,  511. 

dd.  Not  on  Physician's  Prescriptioii,  512. 

ee.    With  Permit  from  Probate  Judge, 

514- 
ff.    Without     Permit    from    Probate 
Judge,  514. 

(e)  By  Physician,  515. 

(/)  By  Soliciting  Orders,  516. 
(^)  Common  Selling,  516. 
(^)  Liquors  Not  Inspected,  519. 
(/)   Z(?  Prohibited  Persons,  519. 

tzdr.   Convict  or  Prisoner,  522. 
3^.  Female,  522. 
^^.  Habitual  Drunkard,  522. 
</iar.  Idiot,  Imbecile  or  Insane  Person.,  5  24. 
^^.  Indian,  524. 

_//".  Inmate  of  Soldiers'  Home,  524. 
^^.  Intoxicated  Person,  525. 
^^.  Minor,  525. 

(aa)  Against  Seller ^  526. 

aaa.    Generally,  e,  2']. 
bbb.   Permitting  Minor  on 
Premises,  530. 
(<5^)  Against  Minor,  531. 
//.   Pauper,  531. 
y/.   6'/a^'^,  532. 
il^.  Soldier,  532. 
//.  Student,  532. 
WW.   After  Notice  Not  to  Sell,  533. 
««.  Purchasing  for  Prohibited  Person, 

534. 
Q)  Without  Giving  Requisite  Bond,  534. 
(>^)   Without  License,  535, 
aa.   Generally,  536. 
^^.   ^j  a  Retailer,  543. 
^r.   Being  Interested  in  Sale,  543. 
^i/.  By  Means  of  Club,  544. 
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ee.   In  Less   than  Cei'tain    Quantities^ 

545- 
{ad)  One  Gallon,  545. 
{bb)   Three  Gallons,  546. 
{cc)  Five  Gallons,  547. 
(dd)  Quart,  548. 
{ee)  Pint,  551. 
ff.  In  Violation  of  City  Ordinance,  551. 
gg.  In  Violation  of  Prohibitory  Law,  t^^T^ 
{aa)  Generally,  553. 
ipb)  As  a  Beverage,  555. 
hh.    To  be  Drunk  on  Premises,  555. 
//,    To  be  Drunk  Not  on  Premises,  ^^Z. 
(/)    Without  Payment  of  Tax,  559. 
{m)    Without  Permit,  561. 
(«)   Without  Posting  Up  Certificate,  563. 
(<?)   Without  Taking  Prescribed  Oath,  565. 

(15)  For  Unlawfully  Transporting,  565, 

(16)  For  Violation  of  Law  Relating  to  Screens,  etc.y 

567. 

\a)  In  General,  568. 
{b)  At  Certain  Hours,  568. 
(r)  On  Election  Day,  568. 
(^)  On  Holiday,  569. 
(^)  6>//  Sunday,  570. 

(17)  W^/'M  Allegation  of  Former  Conviction,  570. 
^.    Warrant,  573. 

(i)  i^i*/-  Arrest  of  Liquor  Seller,  573. 
(a)  Generally,  573. 
I  (^)   Upon  Disclosure  of  Drunken  Person,  ^'](t. 

(2)  7io?r  Re-arrest  of  Drunken  Person,  .577. 
^.  Motion  to  Separately  State  Offenses,  578. 
^.  /'/m,  578. 
.  e.  Commitment,  579.  • 

/.  Reasons  of  Appeal,  580. 
g.  Recognizance,  581. 

A.  Report  of  Arrest  of  Drunken  Person^  582. 
2    Oz//7  Proceedings,  582. 

a.   Abatement  of  Nuisance,  582. 
^.   Injunction,  583. 

(i)  Application,  583. 
(2)  Restraining  Order,  583. 
^.  Mandamus,  583. 
</.  Penalties  and  Forfeitures,  584. 
^.    ^«^  Warranto,  586. 
y.   Under  Civil  Damage  Acts,  588. 
(i)  i^<?r  Injury  to  Person,  588. 
(a)  ^7  Assault,  588. 
'  (/^)  ^^  Shooting,  589. 
(2)  i^<7r  Neglect  of  Wife,  589. 
II.  PROCEEDINGS  IN  REM,  590. 
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CROSS-REFERENCES. 

For  Forms  connected  with   Civil  Proceedings  under  the    various  Civil 

Damage  Acts,  see  the  title  CIVIL  DAMAGE  ACTS,  vol.   4, 

p.  861. 
For  Forms  connected  with  Prosecutions  for  Keeping  Tippling-houses^  see 

the  title  DISORDERLY  HOUSES,  vol.  6,  p.  972. 
For  Forms  connected  with  Prosecutions  for  Intoxication,    see  the  title 

DRUNKENNESS,  vol.  7,  p.  245. 
For  Forms  of  Petition  for  Injunction  to  Restrain  Liquor  Nuisance,  see 

the  titles  DISORDERLY  HOUSES,  vol.  6,  Forms  Nos.  7706, 

7707;  IN/UNCTIONS,  vol.  9,  Form  No.  10729. 
See  also  the  title  REVENUE  LA  WS,  and  the  GENERAL  INDEX 

to  this  work. 

I.  PROCEEDINGS  IN  PERSONAM.^ 


1.  Statutory  provisions  regulating  the 
manufacture,  sale,  use,  consumption, 
transportation  and  disposition  of  in- 
toxicating liquors  are  numerous,  widely 
different  and  constantly  changing. 
Hence,  a  close  comparison  of  the  forms 
given  in  this  article  should  always  be 
made  with  the  latest  enactments  upon 
the  subject.  See,  generally,  the  fol- 
lowing statutes: 

Alabama.  —  Civ.  Code  (1896),  §§  3523, 
4122;  Crim.  Code  (1896),  §  5076  etseq. 

Arizona.  — Pen.  Code  (1887),  §§  514, 
606.  635. 

Arkansas.  —  Laws  (1899),  pp.  II,  172; 
Laws  (1895),  pp.  17,  24,  29,  49,  50,  83,  86, 
105,  177,  180,  182,  208;  Sand.  &  H.  Dig. 
(1894),  §  4851  ei  seq. 

California.  —  Laws  (1899),  c.  4;  Pen. 
Code  (1897),  p.  578. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1346  et  seq.,  2830  et  seq. 

Connecticut.  —  Laws  (1899),  cc.  172, 
186;  Laws  (1897),  cc.  49,  116,  127,  129, 
149,  150,  151,  154,  179,  202,  225;  Laws 
(1895),  cc.  33,  251,  253,  260,  271,  287, 
302,  331;  Laws  (1893),  cc.  125,  149,  150, 
249,  261;  Laws  (1889),  cc.  48,  81,  112, 
127,  136,  163,  176,  187,  197,  199;  Gen. 
Stat.  (1888),  §§  1723  et  seq.,  3048  et  seq., 

3187. 

Delaware. —  Laws  (1897),  cc.  457,  461; 
Rev.  Stat.  (1893),  p.  144,  c.  16,  §  16; 
p.  409,  c.  53;  p.  952,  c.  131,  §  3. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  16,  §  69. 

Florida.  — Laws  (1897),  c.  4551;  Laws 
(1893),  c.  4152;  Rev.  Stat.  (1892),  ^^  182, 
857  etseq,,  869,  2632. 

Georgia. — Laws  (1897),  p.  39;  3  Ga. 
Code  (1895),  §  428  et  seq. 

Idaho.  —  Laws  (1895),  p.  82;  Rev.  Stat, 
(1887),  §§  1648,  6821,  6918,  6929. 


Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  43. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5312  et  seq. 

Iowa.  —  Code  (1897),  g§  1013,  2382- 
2455,  4424;  Const.,  art.  i,  §  26. 

Kansas. —  Gen.  Stat.  (1897),  c.  loi. 

Kentucky.  —  Stat.  (Supp.  1899),  c.  81; 
Laws  (1898),  c.  30;  Stat.  (1894),  §  2554 
et  seq. 

Louisiana.  —  Rev.  Laws  (1897),  p.  231 
et  seq. 

Maine.  —  Laws  (1897),  c.  317;  Rev. 
Stat.  (Supp,  1895),  c.  27;  Laws  (1895),  c. 
160;  Laws  (1891),  c,  132;  Laws  (1887), 
c.  140,  §  5;  Laws  (1885),  c,  366;  Rev. 
Stat.  (1883),  c.  27. 

Maryland.  —  Pub.  Gen.  Stat.  (1888), 
art.  56,  §^  55  et  seq.,  84  et  seq.,  86  et  seq.     I 

Massachusetts.  —  Pub.  Stat.  (1882),  cc. 
100,  220;  Stat.  (1885),  c.  90, 

Michigati.  —  Comp.  Laws  (1897),  §§ 
5361  et  seq.,  5379  et  seq.,  5554  et  seq., 
5923,  I1464;  Laws  (1899),  p.  275  ^Z"  seq. 

Minnesota.  —  Laws  (1897),  c.  41;  Laws 
(1895),  cc.  50,  90,  103,  154,  §§  15,  259; 
Stat.  (1894),  §  1990  et  seq. 

Mississippi. — Anno,  Code  (1892),  §§ 
1035,  IST^  et  seq.,  1621  et  seq.,  44SS  ^^ seq. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3786,  3855,  3856,  3887,  3893  et  seq., 
3925,  4569,  4576,  45S8,  4598. 

Mofitana.  —  Laws  (1897),  pp.  68,  198; 
Pen.  Code  (1895),  §§  82,  534  et  seq., 
682,  717. 

Nebraska.  —  Comp.  Stat.  (1899),  ^§ 
3591  <"/ j<?^.,  3617  et  seq.;  Anno.  Laws 
(1895),  c.  56;  Laws  (1893),  c,  94;  Gen. 
Stat.  (1885),  §§  I140,  4677,  4696,  4671, 
4729  et  seq. 

New  Hampshire.  —  Laws  (1899),  cc. 
50,  71:  Laws  (1895),  cc.  II.  87,  98; 
Pub.   Stat.   (1891),  c,  39,   §  10;  c.  50,  I 


451 


Volume  10. 


11589. 


IN  TOXICA  TING  LIQUORS. 


11589. 


1.  Criminal  Prosecutions, 
a.  Criminal  Complaint,  Indictment  or  Information.' 

(1)  For  Adulterating.2 


lo ;  cc.  112,  123;  c.  205,  §  4;  c.  265,  §  2; 
c.  269,  §  10. 

New  Jersey.  —  Laws  (1897),  c.  67; 
Gen.  Stat.  (1895),  p.  1786  et  seq.,  p. 
1824,  §  197. 

New  Mexico. —  Com  p.  Laws  (1897),  §§ 
824,  1267  et  seq.,  4122  et  seq.,  4129. 

New  York.  —  Laws  (i8g8),  c.  167; 
Laws  (1897),  c.  312;  Birds.  Rev.  Stat. 
{1896),  p.  1903  et  seq. 

North  Carolina.  —  Laws  (1895).  c. 
116,  §  33;  Code  (1883),  §§982,  1076  et 
seq.,  II17,  2640,   2740,   3113,  3440,  3671. 

North  Dakota.  —  Rev.   Codes  (1895), 

§  7593- 

Ohio.  —  Laws  (1898),  pp.  342,  371; 
Bates'  Anno.  Stat.  (1897),  §§  3712,  4356 
et  seq.,  6945  et  seq.,  7082  et  seq.,  7135, 
7222. 

Oklahoma.  —  Laws  (1897),  c.  22;  Stat. 
(1893),  §  3141  etseq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1888  et  seq.,  1904  et  seq.,  1915  et  seq., 
3973.  P-  T^Sl^et  seq. 

Pennsylvania. — Laws  (1897),  pp.  93, 
294,  175,  464;  Bright.  Pur.  Dig.  (1894), 
pp.  106,  §§  23,  1021  et  seq.,  122^  etseq., 

1859. 

Rhode  Island. — Laws  (1898),  c.  543; 
Gen.  Laws  (1896),  cc.  92,  102,  151;  c. 
276,  g  12;  c.  282;  c.  289,  §  13. 

South  Carolina.  —  Laws  (1898),  p.  805; 
Laws  (1897),  pp.  520,  535,  537,  539; 
Laws  (1896),  p.  123  et  seq.;  Laws  (1894), 
p.  721;  Rev.  Stat.  (1893),  §§  168,  1864, 
1325  et  seq.;  Crim.  Stat.  (1893),  §  437  et 
seq. 

South  Dakota.  —  Laws  (1897),  c.  72; 
Dak.  Comp.  Laws  (1887),  §§  108  et  seq., 
2223  et  seq..  6254,  6409,  6914  et  seq.,  7698, 
7750,  7805  et  seq. 

Tennessee.  —  Laws  (1899),  c.  161; 
Code  (1896),  §§  991  et  seq.,  2557,  2567  et 
seq.,  3037  et  seq.,  6780  et  seq.,  6861  et 
seq.,  7433. 

T'exas.  —  Laws  (1897),  cc.  32,  158; 
Rev.  Stat.  (1895),  art.  3384  et  seq.;  Pen. 
Code  (1895),  art.  398  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §§  911, 
1242  et  seq.,  4237,  4241,  4288,  4298  etseq. 

Fermont.  —  Laws  {i8gS),  Nos.  88,  89; 
Stat.  (1894),  §§  2909,  4445  et  seq.,  4531, 
4512,  4533.  4458.  4484,  5305,  5143  elseq.^ 

Virginia. — Code  (Supp.  1898),  i;^ 
581  ?/j^^,,  3807,  3828;  Code  (1S87),  §§ 
581  et  seq.,  3804  et  seq.,  3828,  3847,  3921. 


Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  2927  et  seq., 
Til2  et  seq. 

West  Virginia. — Code  (1891),  c.  5,  § 
11;  c.  32;  c.  149,  §  22a;  c.  150,  §  293. 

Wisconsin.  —  Laws  (1899),  c.  194;  c. 
351,  §23;  c.  116;  Stat.  (1898),  §§893, 
1548  et  seq.,  3841,  4497,  4598,  4601,  4949. 

Wyoming.  —  Laws  (1899),  cc.  71,  83; 
Laws  (1897),  c.  47;  Laws  (1888),  cc.  44, 
86;  Rev.  Stat.  (1887),  §§  1034,  1373, 
1442  et  seq.,  1453. 

United  States.  —  Rev.  Stat.  (1878),  §§ 
3281,  3456  et  seq.;  27  Stat,  at  L.  (1893), 
c.  204;  28  Stat,  at  L.  (1894).  c.  73. 

Consult  also  other  lists  of  statutes 
cited  infra,  this  article. 

1,  Beqoisites  of  Indictment,  etc.  —  For 
the  formal  parts  of  a  criminal  complaint, 
indictment  or  information  in  any  par- 
ticular jurisdiction  consult  the  titles 
Criminal  Complaints,  vol.  5,  p.  930; 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

Charging  Part. — For  the  necessary 
allegations  in  the  charging  part  see 
infra,  this  article,  under  prosecutions 
for  particular  offenses. 

Verification.  —  An  information  filed 
by  the  county  attorney,  under  Kan. 
Gen.  Stat.  (1897),  c.  loi,  §  39,  but  veri- 
fied by  a  nonresident  of  the  county,  is 
not  necessarily  defective.  State  v. 
York,  7  Kan.  App.  291. 

Verification  of  information  on  in- 
formation and  belief  is  sufficient  for  all 
purposes,  under  the  prohibitory  liquor 
law,  except  to  sustain  a  warrant  when 
properly  attacked.  State  v.  Tegder,  6 
Kan.  App.  762. 

In  Com.  V.  Phillips,  16  Pick.  (Mass.) 
211,  the  complaint,  an  information  on 
oath,  to  the  effect  "  that  the  complain- 
ant has  probable  cause  to  suspect"  that 
accused  had  committed  the  offense,  etc., 
was  held  not  sufficient  to  sustain  a  con- 
viction, though  it  might  be  sufficient 
for  the  purpose  of  causing  an  arrest 
and  examination  before  an  inferior 
tribunal.  See  also  Roberson  v.  Lam- 
bertville,  38  N.  J.  L.  69. 

Consult  also  the  title  Informations 
in  Criminal  Cases,  vol.  9,  p.  807. 

2.  For  statntory  provisions  relating  to 
the  offense  of  adulterating  liquors  see 
the  following: 
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Form  No.  1 1589.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
adulterate,  for  the  purpose  of  sale,  a  certain  quantity  of  a  certain 
liquor,  to  wit,  ten  gallons  of  whiskey,  then  and  there  intended  for 
drink,  with  certain  substances,  to  wit,  capsicum  and  laurel-water, 
which  said  substances  were  then  and  there  poisonous  and  injurious 
to  health,  contrary  to  (continuing  and  concluding  as  in  Form  No. 
10691). 

(2)  For  Employing  Female  to  Sell.^ 
Form  No.  1 1  590.* 

(Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *) 
being  then  and  there  the  owner  (or  proprietor  or  keeper)  of  a  certain 


Alabama. —  Crim.  Code  (1896),  §  5327. 
Arizona.  —  Pen.  Code  (1887),  §  606. 
Califor.nia.  —  Pen.  Code  (1897),  §  382. 
Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§27- 

Connecticut. —  Gen.  Stat.  (1888"),  §  3100. 

Georgia.  — 3  Code  (1895),  ^  478. 

Idaho.— Yt.ev.  Stat.  (1887),  §  6918. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
;i896),  c.  38,  par.  33. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2072.  2073. 

Kentucky.  — Stat.  (1894),  §  2200. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
2o8.  §  3- 

Michigan.  —  Comp.    Laws   (1897),    § 

11405- 

Minnesota. — Stat.  (1894),  §§  6625,  7022. 

Missouri.  —  Rev.  Stat.  (1889),  §  3887. 

Montana. —  Pen.  Code  (1895),  §  682. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3603. 

New  Hampshire. —  Laws  (1899),  c.  71, 
§  11;  Pub.  Stat.  (1891),  c.  269,  %  10. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1239. 

North  Carolina.  —  Code  (1883),  §  982 
et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4200 — 56  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1233,  §  46  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
282,  §  2. 

South  Carolina.  —  Laws  (1898),  p.  803 
et  seq.;  Laws  (1894),  p.  731,  §  14. 

Tennessee.  —  Code  (1896),  §  6743  etseq. 

Utah.  —  Rev.  Stat.  (189S),  §  4288. 
Wisconsin.  — Stat.  (1898),  §  4601. 

See  list  of  statutes  cited  supra,  note 
I.  P-  451- 

Sequisites  of  the  Indictment,  etc.  —  Gen- 
erally. —  See  supra,  note  i,  p.  451. 

As  a  Beverage.  —  For  selling  adulter- 
ated wine,   the  affidavit  should   allege 


that  the  liquor  was  sold  for  use  as  a 
beverage.  Vester  v.  State,  2  Ohio  Dec. 
170. 

Precedent.  — In  Meyer  v.  State,  2  Ohio 
Dec.  233,  charging  an  "  unlawful  sale 
of  a  certain  quantity  of  wine,  in  pack- 
age, containing  about  twenty-six  gal- 
lons, as  and  for  blackberry  wine,  a 
certain  compound  and  mixture  consist- 
ing of  wine,  sugar,  water,  alcohol, 
salicylic  acid  and  aniline  red,"  suffi- 
ciently stated  an  offense  within  the 
meaning  of  Ohio  Laws  (1891),  p.  231. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  33.  See  also  supra, 
note  2,  p.  452. 

2.  For  Statutory  provisions  relating  to 
this  offense  see  the  following: 

California.  —  Pen.  Code  (1897),  §  303. 

Louisiana.  —  Rev.  Laws  (1897),  p.  232 
(Acts  (1894),  No.  43). 

Michigan.  —  Comp.  Laws  (1897),  §§ 
5361-5364. 

Missouri.  —  Rev.  Stat.  (1889),  8  3806. 

Montana.  —  Pen.  Code  (1895),  §§  534, 

537- 

New  York.  —  Laws  (1897),  c.  312,  § 
22  {amending  Birds.  Rev.  Stat.  (i8g6), 
p.  1920,  ^  31;  Laws  (1896),  c.  112,  t^  31). 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1022,  §  13  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Beqaisites  of  the  Indictment,  etc.  —  See, 
generally,  supra,  note  i,  p.  452. 

For  form  of  indictment  for  employing 
women  to  draw  custom  in  a  theatre  see 
the  title  Disorderly  Houses,  vol.  6, 
Form  No.  7702. 

For  form  of  information  for  employing 
women  to  draw  custom  in  a  saloon  see 
the  title  Disorderly  Houses,  vol.  6, 
Form  No.  7701. 

8.  Missouri.  —  Rev.  Stat.  (1889),  § 
3806.     See  also  supra,  note  2. 
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dram-shop  (or  saloon,  or  other  place,  as  the  case  may  be),  where 
spirituous,  malt  and  vinous  liquors  were  and  for  a  long  time  prior 
thereto  had  been  sold  at  retail,  did  unlawfully  employ  (or  suffer  to  be 
employed^  owt  Rachel  Roe,  a  certain  female  person  other  than  the 
wife,  daughter,  mother  or  sister  of  him,  the  said  John  Doe,  as  a 
servant  (or  bartender  or  waitress  or  dancer  or  singer  as  the  case  may 
be)  in  said  dram-shop  (or  saloon,  or  other  place,  as  the  case  may  be), 
where  said  spirituous,  malt  and  vinous  liquors  were  sold  at  retail 
as  aforesaid,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10703). 

(3)  For  Employing  Minor  to  Sell.' 
Form  No.  11591.'' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  '•'')  John 
Doe,  who  then  and  there  kept  vinous,  spirituous  and  malt  liquors  for 
sale,  did  then  and  there  knowingly  and  unlawfully  employ  one  Samuel 
Short,  a  minor  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
fourteen  years,  to  sell  said  vinous,  spirituous  and  malt  liquors,  against 
the  {continuing  and  concluding  as  in  Form  No.  10680). 

(4)  For  Keeping  Drinking-  or  Tippling-house.^ 


1.  For  statutory  provisions  relating  to 
the  offense  of  employing  minor  to  sell 
see  the  following: 

Alabama. — Crim.  Code  (1896),  §5080. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3080. 

Massachusetts.  — Stat.  (1899),  c.  413; 
Stat.  (1890),  c.  446. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Beqaisitesof  the  Indictment,  etc.  —  See, 
generally,  supra,  note  i,  p.  452. 

For  other  forms  relating  to  the  unlaw- 
ful employment  of  minors  for  certain 
purposes  see  the  title  Cruelty  to 
Children,  vol.  5,  Forms  Nos.  6766  to 
6770. 

2.  Alabama.  —  Crim.  Code  (1896),  § 
5080.     See  also  supra,  note  i. 

3.  For  statutory  provisions  relating  to 
the  offense  of  keeping  a  drinking-house 
or  a  tippling-house  see  the  following: 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3088. 

Kansas.  —  Gen.  Stat.  (1897),  c.  loi. 

Kentucky.  —  Stat.  (1894),  §§  2554- 
2572. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
27.  §  37- 

Massachusetts. — Pub.  Stat.  (1882),  c. 
100,  g  5. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Eeqnisites  of  the  Indictment,  etc. — 
Generally.  —  See  supra,  note  i,  p.  452. 


'''Keeping  Tippling-house." —  Charg- 
ing defendant  with  keeping  a  tippling- 
house  merely  is  sufficient.  Com.  v. 
Riley,  14  Bush  (Ky.)44  {following  Mor- 
rison V.  Com.,  7  Dana  (Ky.)  218;  Com. 
V.  Turner,  4  B.  Mon.  (Ky.)  4;  Com.  v. 
Allen,  15  B.  Mon.  (Ky.)  i;  Com.  v.  Har- 
vey, 16  B.  Mon.  (Ky.)  i). 

In  Morrison  v.  Com.,  7  Dana  (Ky.) 
218,  it  was  said  that  "  none  of  our  stat- 
utes undertake  to  define  the  simple  of- 
fense of  keeping  a  tippling  house  in 
any  manner  substantially  different 
from  the  common  law  definition.  The 
term  'tippling  house'  has  a  definite 
and  well  understood  meaning  in  the 
common  law  and  in  common  lan- 
guage." 

Charging  that  defendant  "  unlawfully 
did  keep  a  drinking  house  and  tippling 
shop,"  etc.,  is  sufficient.  State  v. 
Rollins,  77  Me.  380  {cititig  State  v.  Col- 
lins, 48  Me.  217;  State  v.  Casey,  45 
Me.  435). 

No  License. — Charging  the  keeping 
of  a  tippling-house  is  sufficient,  with- 
out averring  that  defendant  had  no 
license  to  retail  spirits.  Com.  v.  Har- 
vey, 16  B.  Mon.  (Ky.)  i;  Com.  v.  Tur- 
ner, 4  B.  Mon.  (Ky.)  4;  Com.  v.  Allen, 
15  B.  Mon.  (Ky.)  i.  So,  charging  one 
with  keeping  a  tippling-house  "  not 
under  pretense  of  keeping  a  tavern  "  is 
good  after  verdict,  though  the  words 
"  without  having   obtained    license   to 
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keep  a  tavern  "  would  be   more  appro- 
priate.    Webster  &.  Com.,  7  Dana  (Ky.) 

215- 

Place  at  which  the  business  was  car- 
ried on  must  be  stated  in  an  indict- 
ment for  carrying  on  business  as  a 
retailer  without  a  license.  Harris  v. 
State,  50  Ala.  127.  Charging  the  re- 
tailing of  spirits,  without  designating 
that  it  was  done  in  any  other  place  than 
"  in  the  county,"  is  not  sufficient. 
Grimme  v.  Com.,  5  B.  Mon.  (Ky.)  263. 
Compare  a\so  Herine  v.  Com.,  13  Bush 
(Ky.)  295. 

Surplusage.  —  Charging  the  keeping 
of  a  tippling-house  for  three  consecu- 
tive months  will  support  a  conviction, 
the  words  "  for  three  consecutive 
months "  being  regarded  as  surplus- 
age.    Com.  V.  Campbell,  5  Bush  (Ky.) 

3"- 

Tavern  Keeper  or  Merchant.  —  The 
offense  of  keeping  a  tippling-house  is 
not  charged  in  an  indictment  which 
alleges  the  selling  of  ardent  spirits  by 
a  distiller,  at  his  residence,  in  quanti- 
ties of  a  quart  and  less,  for  the  reason 
that  it  fails  to  state  that  defendant  was 
Sl  tavern  keeper  or  merchant  when  the 
liquor  was  sold  in  the  place  mentioned. 
Herine  v.  Com.  13  Bush  (Ky.)  295. 

Time.  — It  is  not  fatal  that  the  time 
alleged  embraces  a  period  in  which  two 
different  statutes  were  in  force.  State 
V.  Dorr,  82  Me.  212.  In  this  case  the 
indictment  charged  the  defendant  with 
keeping  a  drinking-house  and  tippling- 
shop  "on  x}i\^  first  day  ol  January,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-seven,  and  on  divers 
other  days  and  times  between  saidyfrj/" 
day  oi  January  aforesaid  and  the  day 
of  the  finding  of  this  indictment." 

Precedents  —  Generally.  —  In  Barth  v. 
State,  18  Conn.  432,  the  complaint 
alleged,  "  that,  at  New  Haven,  on  the 
istAz.y  of  September ,  18^6,  and  on  divers 
other  days  and  times  between  that  day 
and  the  date  of  the  information,  Charles 
Barth,  of  said  town  of  New  Haven,  not 
being  a  taverner,  with  force  and  arms, 
did  keep  a  certain  store  or  shop,  situate 
in  Church  street,  in  said  town,  for  the 
purpose  of  selling  wine  or  spirituous 
liquors,  to  be  drunk  thereat,  against 
the  peace,  of  evil  example,  and  con- 
trary to,"  etc.  It  was  held  that  the 
information  was  not  insufficient  for 
want  of  certainty  ^ther  in  the  descrip- 
tion of  the  place  of  sale  or  in  the 
description  of  the  liquors  sold,  the 
words   "store"  and  "shop,"  as   used 


in  the  statute  and  in  the  information 
which  followed,  being  terms  of  equiva- 
lent import. 

In  Rawson  v.  State,  19 .  Conn.  292. 
the  complaint  charging  that  "^"^ Calvin  G. 
Rawson,  at  the  town  of  Norwich,  on  or 
about  the  24th  day  of  May,  A.  D.  18.^7, 
with  force  and  arms,  he  not  being  a 
taverner,  did  keep  a  certain  house,  store 
and«  shop  for  the  purpose  of  selling 
wine  and  spirituous  liquors,  to  wit, 
rum,  brandy,  gin  and  wine,  to  be  drank 
thereat,  against  the  peace,  and  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  of  evil 
example,"  etc.,  charged  but  one  offense. 

In  Shilling  v.  State,  5  Ind.  443,  the 
indictment  was  good  which  alleged,  in 
substance,  that  Shilling  "  did  keep  a 
certain  tippling  house  wherein  spirit- 
uous liquors  were  sold  without  license, 
to  be  drank  in  and  upon  the  same; 
which  tippling  house  was  then  and 
there  kept  by  him  in  a  disorderly  man- 
ner, to  the  annoyance,"  etc. 

Charging  that  defendant  "  did  then 
and  there  in  said  house  keep  a  tippling 
house,  without  having  first  obtained  a 
license  then  and  there  to  keep  a  tavern," 
is  sufficient.  Com.  v.  Turner,  4  B. 
Mon.  (Ky.)  4;  Morrison  v.  Com.,  7 
Dana(Ky.)  218. 

In  State  v.  Collins,  48  Me.  217,  the 
indictment  charged  that  the  defendant, 
"on  the  first  day  ol January,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-nine,  and  on  divers 
other  days  and  times  between  the  yfrj/ 
day  oi  January  aforesaid  and  the  day 
of  the  finding  of  this  indictment,  at 
Portland  aforesaid,  in  the  county  of 
Cumberland  aforesaid,  unlawfully  did 
keep  a  drinking  house  or  tippling  shop, 
against  the,"  etc.,  and  was  held  to  be 
good. 

In  Rhoadsz/.  Com.,  4  Cent.  Rep.  725, 
the  first  count  in  an  indictment  set 
forth  that  '"John  W.Rhoads,  druggist, 
*  *  *  did  keep  a  tippling-house  with- 
out any  license  so  to  do  first  had  and 
obtained  according  to  law;  and  then 
and  there,  without  such  license,  com- 
monly, willfully,  unlawfully  and  pub- 
licly did  sell,  utter,  trade  and  furnish 
and  caused  to  be  sold,  uttered,  traded 
and  furnished  to  (parties  named)  and 
to  sundry  other  persons,  divers  quan- 
tities of  whiskey,  brandy,  rum,  gin 
and  other  spirituous  and  intoxicating 
liquors  to  be  used  as  a  beverage,  to  the 
evil  example  of  all  persons  in  like  man- 
ner offending,  contrary  to  the  form  of 
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{a)  In  Violation  of  City  Ordinance.^ 

Form  No.  1 1592. 

(Precedent  in  Yankton  v.  Douglass,  8.  S.  Dak.  440.)* 

[{Commencement  as  in  Form  No.  6715.^]"^ 

August  Seibert,  being  by  me  duly  sworn,  on  oath  complains  and 
charges  that  the  defendant,  Thomas  Douglass,  at  the  said  city  and 
county  of  Yankton,  on  the  17th  day  of  September,  a.  d.  iS93,  with 
force  and  arms  then  and  there  did  keep  and  maintain  a  tippling  shop, 
a  place  where  intoxicating  liquors  were  sold  to  be  used  as  a  beverage, 
within  the  limits  of  the  city  of  Yankton,  state  of  South  Dakota,  against 
the  peace  and  dignity  of  the  said  city  of  Yankton,  and  contrary  to 
the  form  of  the  ordinance  in  such  case  made  and  provided;  and  prays 
that  the  said  Thomas  Douglass  may  be  arrested  and  dealt  with  accord- 
ing to  law. 

[(^Signature  and  jurat  as  in  Form  No.  6715.^]"^ 


the  Act.  of  the  General  Assembly  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
Commonwealth  of  Pennsylvania." 

In  violation  of  City  Ordinance.  —  In 
Emporia  v.  Volmer,  12  Kan.  633,  a 
complaint  for  keeping  a  tippling-house 
in  violation  of  an  ordinance  passed 
prior  to  the  adoption  of  the  prohibitory 
law  was  as  follows:  [{Co/nmencement  as 
in  Form  No.  6yjo.)]  "  tVm.  H.  Gilchrist, 
being  first  duly  sworn,  complains  of 
F.  W.  Volmer,  and  says  that  on  the 
twenty-fourth  day  oi  June,  iSyj,  at  the 
city  of  Emporia,  in  the  county  of  Lyon 
and  state  of  Kansas,  within  the  cor- 
porate limits  of  said  city  (the  same 
being  a  city  of  the  second  class,  duly  in- 
corporated under  the  statutes  oi  Kansas 
relating  to  the  organization  and  incor- 
poration of  cities  of  the  second cXslSS),  the 
said  F.  W.  Volmer,  without  then  and 
there  having  a  license  therefor,  did 
keep  a  tippling-shop  in  a  two-story 
stone  building,  situate  on  lot  number 
156  Commercial  street,  within  the  cor- 
porate limits  of  said  city,  in  violation 
of,  and  against  the  provisions  of,  sec- 
tion 12  of  an  ordinance  of  said  city 
of  Emporia,  entitled  '  An  ordinance  to 
amend  an  ordinance  in  relation  to 
licenses,  approved  June  21, 1871,'  (which 
said  ordinance  was  approved  May  22, 
1873,  and  published  in  the  Emporia 
Ledger,  May  29,  1873,)  and  which  said 
section  12  of  said  ordinance  is  as  fol- 
lows, to  wit:  {setting  forth  section  ver- 
batim.^  \{Signature  and  jurat  as  in 
Form  No.  dyjo.)^ 

For  other    forms    of  indictments   for 


keeping  tippling-houses  see  the  title 
Disorderly  Houses,  vol.  6,  Forms 
Nos.  7698  to  7702. 

Distinguished  from  Mere  Betailing,  — 
Charging  one  with  retailing  liquor  will 
not  warrant  a  conviction  for  keeping  a 
tippling-house:  the  offenses  are  differ- 
ent. Robinson  v.  Com.,  6  Dana  (Ky.) 
287. 

Charging  that  defendant  kept  a  tip- 
pling-house in  the  town  of  Paducah 
"  by  then  and  there  retailing,"  charges 
a  retailing  only,  not  a  keeping  of  a  tip- 
pling-house. To  constitute  the  statu- 
tory offense  of  keeping  a  tippling-house, 
there  must  be  a  retailing  of  liquor  with- 
out license,  "in  a  house  kept  by  the 
retailer  for  that  purpose."  Our  v. 
Com.,  9  Dana  (Ky.)  30.  ' 

The  offense  of  keeping  a  tippling- 
house  is  not  sufliciently  charged  by 
stating  that  defendant  did,  "on  the 
ninth  day  of  April,  iSjg,  in  the  county, 
etc.,  then  and  there  presume  to  keep 
a  tippling  house  by  then  and  there 
selling  ardent  spirits  by  retail,  viz., 
whiskey,  brandy,  and  gin,  without  first 
having  obtained  a  license  to  keep  a 
tavern,"  etc.  This  charges  only  a 
retailing.  Woods  v.  Com.,  i  B.  Mon. 
(Ky.)  74- 

1.  See  supra,  note  3,  p.  454. 

2.  It  was  held  that  this  complaint 
stated  facts  sufficient  to  constitute  an 
offense  under  the  ordinance  under 
which  it  was  drawn.  See  also  supra, 
note  3,  p.  454. 

3.  The  matter  to  be  supplied  in 
[  ]  will  not  be  found  in  the  reported 
case. 
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(J>)  Without  License.  ^ 

Form  No.  11593.' 

To  Abraham  Kent,  Esquire,  of  the  town  of  Cromwell,  in  the  county  of 
Middlesex,  justice  of  the  peace  within  and  for  said  county: 

Comes  Daniel  Webster,  a  prosecuting  agent  for  said  county  of 
Middlesex,  residing  in  said  county,  being  thereunto  duly  appointed 
and  quahfied,  and  on  his  oath  of  office  presents,  complains  and 
informs:* 

That,  on  the  ninth  day  of  September,  a.  d.  i89P,  at  said  town  of 
Cromwell,  John  Doe,  of  said  town  of  Cromwell,  with  force  and  arms,f 
did  keep  a  bar  and  place  known  and  described  as  follows,  viz.: 
{describing  the  premises  with  accuracy),  in  which  it  then  was,  long  had 
been  and  still  is  reputed  that  spirituous  and  intoxicating  liquors 
were  and  are  kept  for  sale  and  exchange  without  having  a  license 
therefor,  against  the  peace  of  the  state  and  contrary  to  the  statute  in 
such  case  made  and  provided. 

Whereupon  the  said  Daniel  Webster,  prosecuting  agent,  prays 
process  that  the  said  Richard  Roe  rm.Y  be  arrested,  held  to  answer  this 
complaint,  and  be  thereon  dealt  with  according  to  law. 

Dated  at  the  town  of  Cromwell  thx?,  fifteenth  day  of  September,  a.  d. 
iW9. 

Daniel  Webster,  Prosecuting  Agent. 

Form  No.  1 1594.* 

{Commencement  as  in  Form  No.  6681)  that  John  Doe,  of  said  Boston^ 
trader,  on  the  tenth  day  oi  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  Boston  aforesaid,  and  within  the 
judicial  district  of  said  court',  had  then  and  there  a  license,  under  the 
provisions  of  section  five,  of  chapter  one  hundred,  of  the  Public 
Statutes  of  the  said  commonwealth  of  Massachusetts,  to  sell,  expose 
and  keep  for  sale  intoxicating  liquors,  to  be  drunk  on  certain  premises 
of  the  said  John  Doe  there  situate,  and  numbered  fifty-six  in  Eliot 
Street,  in  said  Boston,  within  the  judicial  district  aforesaid,  which 
said  license  was  then  and  there  of  the  class  designated,  in  said  chapter 
one  hundred  of  the  Public  Statutes  of  the  commonwealth  of  Massa- 
chusetts, fourth  class,  and  was  then  and  there  subject  to  the  condition 
that  the  said  John  Doe  should  not  keep  a  public  bar,  and  that  the  said 
John  Doe  did  then  and  there  unlawfully  keep  a  public  bar  on  said 
premises  for  the  purpose  of  selling  said  intoxicating  liquors,  the 
said  John  Doe  not  having  then  and  there  any  license,  authority  or 
appointment  according  to  law  to  keep  a  public  bar  on  said  premises 
for  the  purpose  aforesaid,  against  the  {continuing  and  concluding  as  in 
Form  No.  6681). 

1.  See  supra,  note  3,  p.  454.  In  Com.   v.  Hickey,  126  Mass.  250, 

2.  Connecticut.  —  Gen.  Stat.  (1888),  §  the  indictment  was  in  three  counts. 
3088.  See  also  State  v.  Moriarty,  50  The  first  count  alleged  that  the  defend- 
Conn.  415;  State  v.  Morgan,  40  Conn,  ant,  on  June  24,  1878,  at  Cambridge, 
44.     See  also  supra,  note  3,  p.  454.  was  the  holder  of  a  license  of  the  first 

3.  Massachusetts. —  Pub.  Stat.  (1882),  class,  under  Mass.  Stat.  (1875),  c  99, 
c.  100,  §  5.  See  also  supra,  note  3,  which  license  duly  authorized  and  per- 
p.  454.  mitted  him  to  sell  liquors  to  be  drunk 
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(r)   Without  Permit ?■ 

Form  No.  11595.' 

(Precedent  in  State  v.  Standish,  37  Kan.  644.)* 

« 

\(  Commencing  as  in  Form  No.  1069 Jf,  and  continuing  down  /^  *  )  at  a 
certain  place,  to  wit,  {describing  place  accurately^  at  Paola,  in  said 
county  and  state  aforesaid,  did]  *  unlawfully  aid,  assist  and  abet  in 
keeping  and  maintaining  a  place  and  room  in  which  intoxicating 
liquors  were  received  and  kept  for  the  purpose  of  use,  barter,  and  to 
give  away  as  a  beverage,  without  having  a  permit,  [contrary  to  (con- 
tinuing and  concluding  as  in  Form  No.  1069 J^^  ]* 

(5)  For  Keeping  Open  or  Exposing  for  Sale  at  Prohibited 

Time. 

(a)  Prohibited  Day.^ 


on  the  premises,  but  which  license 
was  granted  to  and  held  by  him  upon 
the  express  provision  and  condition 
that  he  should  not  keep  a  public  bar  on 
said  premises,  and  that  he,  "being  then 
and  there  licensed  as  aforesaid,  did 
then  and  there  unlawfully,  willfully 
and  knowingly,  and  without  any  license 
or  authority  therefor,  violate  the  pro- 
vision and  conditions  of  his  license  by 
then  and  there,  upon  the  premises  de- 
scribed in  the  license,  keeping  an  open 
bar."  The  indictment  was  held  to  be 
defective,  in  not  alleging  that  defend- 
ant unlawfully  sold,  or  kept  or  exposed 
for  sale,  intoxicating  liquors. 

1.  See  supra,  note  3,  p.  454. 

2.  Kansas.  —  Laws  (1881),  c,  128; 
Gen.  Stat.  (1897),  c.  loi.  See  also 
supra,  note  3,  p.  454. 

3.  The  conviction  in  this  case  was 
reversed  for  the  reason  that  the  evi- 
dence tended  to  show  that  defendant 
had  the  liquor  in  his  lawful  and  bona 
fide  possession  for  his  own  use,  not  for 
the  purpose  of  selling  or  giving  it  away 
for  the  purpose  of  evading  the  provi- 
sions of  the  statute  prohibiting  the  sale 
of  liquor. 

4.  The  matter  enclosed  by  and  to  be 
supplied  in  [  ]  will  not  be  found  in  the 
reported  case. 

6.  For  statutory  provisions  relating  to 
the  offense  of  keeping  open  or  exposing 
for  sale  on  prohibited  days  see  the  fol- 
lowing: 

Illinois.  —  Starr  &  C.  Anno.  ^Stat. 
(1896),  c.  38,  par.  426. 

New  York.  —  Birds.  Rev.  Stat.  (Supp. 
1897),  p.  266,  §  31a. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Beqoisites  of  the  Indictment,  etc. — 
Generally,  —  See  supra,  note  I,  p.  452. 

Clerical  Error.  —  Omission  of  the 
word  "  liquors"  from  an  information, 
the  word  appearing  in  the  complaint, 
warrant  and  recognizance  certified  to 
the  circuit  court  by  the  examining 
magistrate,  should  be  disregarded  as  a 
clerical  error.  People  v.  Case,  105 
Mich.  92. 

Criyninal  intent  need  not  be  averred. 
Warwick  v.  State,  48  Ark.  27. 

Identifying  Day.  —  The  legal  holiday 
should  be  named.  People  v.  Hobson, 
48  Mich.  27.  And  the  election  should 
be  described  as  "held  by  lawful  au- 
thority," and  otherwise  properly  identi- 
fied, in  an  indictment  for  keeping  open 
on  election  day.  Janks  v.  State,  29 
Tex.  App.  233. 

Negativing  Exceptions.  —  It  is  not 
necessary  to  allege  that  the  saloon  was 
not  a  drug-store.  People  v.  Taylor, 
no  Mich.  491.  Or  that  the  accused  is 
not  a  druggist.  People  v.  Robbins,  70 
Mich.  130. 

Complaint  for  not  keeping  a  saloon 
closed  after  nine  o'clock  at  night  need 
not  negative  any  action  by  the  common 
council  extending  the  time  for  closing 
until  ten  o'clock.  People  v.  Richmond, 
59  Mich.  570. 

Charging  generally  the  keeping  open 
on  Sunday  of  a  certain  licensed  place 
and  negativing  other  places  legally 
open  by  law  is  suflBcient.  Kroer  v. 
People.  78  111.  294;  People  v.  Wheeler, 
96  Mich.  I. 
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Form  No.  1 1  596.' 

(Precedent  in  Fant  v.  People,  45  111.  260.)' 

[(Commencement  as  in  Form  No.  10691)]^  on  the  3d  day  of  Fedruary^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-seven^ 
at  and  within  the  county  of  Will.,  in  the  State  of ////«^/x  aforesaid,  said 
day  being  the  Sabbath  day,  unlawfully  did  then  and  there  keep  open 
a  tippling  house,  then  and  there  situate,  to  the   encouragement  of 


Ownership  or  control  by  defendant 
need  not  be  alleged.  State  v.  Gluck,  41 
Minn.  553.  In  this  case  it  was  charged 
that  defendant  "did  willfully,  unlaw- 
fully and  wrongfully  fail  and  omit  to 
close  and  keep  closed  during  the  whole 
of  said  day  the  same  being  Sunday,  a 
saloon,"  etc.,  without  showing  in  any 
way  that  the  defendant  was  the  owner 
of  the  saloon  or  had  charge  of  it,  or  of 
the  matter  of  opening  and  closing  it. 

Place.  —  Describing  premises  as  a 
saloon  in  a  certain  county  and  state 
within  the  jurisdiction  of  the  court  is 
sufficient.  People  v.  Ringsted,  90  Mich. 
371.  But  describing  the  place  as  one 
"  where  intoxicating  liquors  were  on 
other  days  habitually  sold  and  drank  " 
has  been  held  to  be  insufficient  under 
the  Ohio  statute.  Weisbrodt  v.  State, 
50  Ohio  St.  192. 

Time — Day  of  Month.  —  In  Mar- 
quardt  v.  State,  52  Ark.  269,  it  was  held 
that  an  indictment  which  alleged  that 
defendant,  "on  theyfrj/  day  of  May, 
i^Sg,"  did  unlawfully  keep  open  his 
dram-shop  on  Sunday,  was  sufficient, 
even  though  the  day  of  the  month  was 
not  correctly  stated,  the  gist  of  the 
offense  being  keeping  the  shop  open  on 
Sunday.  Contra,  however,  in  Werner 
V.  State,  51  Ga.  426. 

Precedents. —  In  Ex  p.  Bird,  19  Cal. 
130,  defendant  was  charged  with  the 
crime  "  of  keeping  open  a  bar  on  Sun- 
day, for  the  purpose  of  doing  business 
therein,  a  misdemeanor,  committed  in 
manner  and  form  as  follows:  The  said 
Ralph  Bird,  at  a  place  called  Oroville, 
*  *  *  did  knowingly  and  unlawfully 
keep  open  a  bar,  and  that  said  BirddxA 
then  and  there,  in  said  bar,  in  the  said 
Ralph  Bird's  hotel,  called  the  Inter- 
national Hotel,  sell  certain  spirituous 
wines  and  malt  liquors  and  cigars  to 
divers  persons  then  and  there  as- 
sembled," etc. 

Charging  that  defendant  "  on  the  loth 
day  of  March,  1&74,  the  same  being  the 
Sabbath  day,  in  the  nighttime  of  said 
day  so  being  the  Sabbath  day,  did  un- 
lawfully keep  open  a  tippling  house," 


etc.,  was  held  to  be  sufficient.  Kroer 
V.  People,  78  111.  294. 

In  People  v.  Schottey,  66  Mich.  708, 
the  complaint  charged  that  one  John 
Schottey  did  "then  and  there  keep  a 
saloon  where  spirituous,  malt,  brewed, 
fermented  and  vinous  liquors  were 
kept  for  sale  at  retail,  which  said  saloon 
he,  the  said  John  Schottey,  did  keep 
open  and  did  not  keep  closed  on  the 
first  day  of  the  week,  commonly  called 
Sunday,"  etc. 

Charging  that  defendant  kept  a  sa- 
loon; that  he  kept  it  open  on  a  legal 
holiday,  naming  the  holiday,  and  that 
he  then  and  there  sold  spirituous  and 
intoxicating  or  malt  liquors,  is  suf- 
ficiently precise  to  charge  a  violation  of 
the  statute  requiring  a  saloon  to  be 
kept  closed  on  legal  holiday.  People 
V.  Hobson,  48  Mich.  27. 

An  indictment  charging  "  that  Otto 
Morganstern  [the  plaintiff  in  error],  on 
the  28th  oi  July,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-five,  at 
the  said  city,  and  within  the  jurisdic- 
tion of  the  said  Hustings  Court  of  the 
city  of  Richmond,  being  then  and  there 
the  keeper  and  proprietor  of  a  bar- 
room, restaurant,  saloon,  and  other 
place  where  intoxicating  liquors  are 
sold,  between  the  hours  oi  twelve  o'clock 
Saturday  night,  July  zy,  iS^j',  and  sun- 
rise of  the  next  succeeding  Monday 
morning,  July  zg,  iS^f,  unlawfully  did 
permit  his  said  bar-room,  restaurant, 
saloon,  and  other  place  to  be  and  re- 
main open,  and  did  then  and  there  un- 
lawfully sell,  and  permit  to  be  sold, 
intoxicating  bitters  and  other  intoxi- 
cating liquors  therein,  against  the  peace 
and  dignity  of  the  commonwealth  of 
Virginia,"  was  held  to  be  sufficient. 
Morganstern  v.  Com.,  94  Va.  787. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  426.  See  also  supra, 
note  5.  p.  458. 

2.  This  indictment  was  drawn  under 
the  111.  Crim.  Code,  §  127,  and  a  con- 
viction thereunder  was  affirmed. 

3.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 
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idleness,  gaming,  drinking  and  other  misbehavior,^  contrary  to  \{con- 
tinuing  and  concluding  as  in  Form  No.  10691).^^ 

Form  No.  11597.^ 

City  Magistrate  s  Court,  First  District,  Second  Division. 
City  of  New  York,       ) 
Borough  of  Brooklyn,  \  ss. 
County  of  Kings.  ) 

John  Burly,  of  the  first  police  precinct,  in  the  borough  of  Brooklyn, 
city  of  Neiv  York,  being  duly  sworn,  deposes  and  says*  that,  on 
Sunday,  the  tenth  day  of  September,  a.  d.  xZ99,  in  the  borough  of 
Brooklyn,  in  the  city  of  New  York  and  county  of  Kings,  at  premises 
No.  313  Gates  Avenue,  John  Doe  [now  here]  f  did  then  and  there 
offer  and  expose  for  sale  strong  and  spirituous  liquors,  wine,  ale  and 
beer,  being  intoxicating  liquors,  to  be  drunk  as  a  beverage,  contrary 
to  and  in  violation  of  the  statute  in  such  case  made  and  provided. 
That  deponent,  the  said  John  Burly,  visited  the  premises  aforesaid, 
at  about  the  hour  of  ten  o'clock  p.  m.,  and  found  the  defendant,  the 
said  John  Doe,  in  charge  of  a  room  thereon  where  intoxicating 
liquors,  to  wit,  lager  beer  and  whiskey,  were  kept,  and  saw  ten  men 
drinking  from  glasses,  the  contents  of  one  of  which  glasses  deponent 
tasted  and  ascertained  and  declares  to  have  been  lager  beer. 

Wherefore  deponent  prays  that  the  saHd.  John  Doe  may  be  arrested 
and  dealt  with  according  to  law. 

John  Burly. 

Sworn  to  before  me  this  twenty-third  day  of  September,  a.  d.  iS90. 

John  Marshall,  City  Magistrate, 
Second  Division,  city  of  New  York. 

(b)  Prohibited  Hour. ^ 

1.  Surplusage.  —  The  words  "to  the  Exact  hour  or  time  need  not  be  al- 
encouragement  of  idleness,  gaming,  leged.  Chargtng  that  defendant  kept 
drinking  and  other  misbehavior,"  were  open  on  a  certain  day  during  pro- 
considered  to  be  unnecessary  and  sur-  hibited  hours  is  "suflScient.  People  v. 
plusage.  Husted,  52  Mich.  624. 

2.  The  matter  to  be  supplied  in  [  ]  ''^Eleven  o'clock  p.  m.  to  Jive  o'clock 
will  not  be  found  in  the  reported  case.  a.   m."  has   been   held  to   mean    from 

3.  New  York.  —  Birds.  Rev.  Stat,  eleven  o'clock  at  night  to  five  o'clock 
(Supp.  1897),  p.  266,  §  31a.  See  also  the  next  morning.  Hedderich  v.  State, 
supra,  note  5,  p.  458.  loi  Ind.  564. 

4.  For  statutory  provisions  relating  to  Negativing  Exceptions.  —  Where  drug 
the  offense  of  keeping  open  or  exposing  stores  and  hotels  are  excepted,  they 
for  sale  at  prohibited  hours  see  the  should  be  negatived,  but  where  the 
following:  statute   applies    especially    to   saloons 

Connecticut.  —  Gen.    Stat.    (1888),    §  and   the  premises   are  described  as  a 

3094.  saloon,  it  need   not  be  stated  that  the 

Michigan.  —  Comp.    Laws    (1897),    §  premises  are  not  a  drug  store.     People 

5395-  V.   Sullivan,   83   Mich.   355;    People  v. 

Minnesota.  —  Stat.    (1894),    ^§    20I2,  Taylor,  no  Mich.  491;  State  z/.  Jarvis, 

2013.  67  Minn.  10. 

See  also  list  of  statutes  cited  supra.  Precedent.  —  In    State    v.    Jarvis,    67 

note  r,  p.  451.  Minn.    10,   the  indictment  charged  as 

Eeqnisites  of  the    Indictment,   etc.  —  follows:  "  That  said  /.  Jarvis  and  P. 

Generally. — See  supra,   note  I,   p.  452.  Holdahl   on    the   24th   day    of   March,. 
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Form  No.  11598.' 

{Commencing  as  in  Form  No.  11593,  and  continuing  down  to  *.)  That 
John  Den,  of  the  said  town  of  Cromwell,  the  agent  and  servant  of  a 
person  duly  licensed  to  sell  spirituous  and  intoxicating  liquors,  to 
wit,  of  /ohn  Doe,  of  said  town  of  Cromwell,  did,  with  force  and  arms, 
at  said  town  of  Cromwell,  between  the  hours  of  twelve  o'clock  at  the 
night  of  Saturday,  the  ninth  day  of  September,  a.  d.  iS^P,  zxidi  five  o'clock 
of  the  following  morning,  keep  open  a  certain  place,  apartment,  store, 
room,  ^hop,  saloon,  to  wit,  {describing  the  premises  accurately^,  where 
spirituous  and  intoxicating  liquors  were  and  are  sold  and  exchanged 
and  given  away  and  kept  and  exposed  for  sale  and  exchanged  and 
given  away,  against  the  peace  of  the  state  and  contrary  to  {continu- 
ing and  concluding  as  in  Form  No.  11593). 

Form  No.  i  1599.^ 
(Precedent  in  People  v.  Husted,  52  Mich.  625.)* 

[{Commencement  as  in  Fortn  No.  6682)]^  on  the  22d  day  oi  July, 
A.  D.  \%82,  at  the  village  of  Clare,  in  the  county  aforesaid,  (the  said 
22d  day  of  July,  a.  d.  \^82,  being  a  week  day,)  Burton  Husted, 
Charles  Peters  and  Frank  Parish,  (he,  the  said  Burtofi  Husted,  not 
being  a  person  whose  business  it  is  and  was  at  that  time  to  deal  in 
drugs  and  medicines),  did  not  close  at  the  hour  of  nine  o'clock  on 
said  ^^^  day  oi  July,  a.  d.  i?>82,  a  certain  saloon  in  the  village  of 
Clare,  in  said  county,  which  said  saloon  he,  the  said  Burton  Husted.^ 
was  then  and  there  the  proprietor  and  keeper,  the  said  saloon  being 
then  and  there  a  place  in  said  village  where  malt,  spirituous,  and 
intoxicating  liquors  were  sold  at  retail.  But  that  the  said  Burton 
Husted  kept  the  said  saloon  open  on  the  said  22d  day  of  July,  a.  d. 
\%82,  until  twenty  minutes  past  eleven  o'clock  in  the  afternoon^  of  said 
day,  contrary  and  in  violation  of  Act  259  of  the  Session  Laws  of  1881. 

And  the  said  Charles  Peters  and  Frajik  Parish  being  then  and  there 
clerks,  servants  and  agents,  of  the  said  Burton  Husted,  and  they  as 
such  clerks,  servants  and  agents  of  said  Burton  Husted,  not  being 
persons  whose  principal  business  it  is  and  was  at  that  time  to  deal  in 
drugs  and   medicines,  either  for  themselves  or  for  their  principal, 

1896,  at  the  city  of  East  Grand  Forks,  negative    which    this    indictment    was 

in   the   county  of  Polk,    and   state   of  held  to  be  insufficient. 

Minnesota,  did  wilfully  and  wrongfully  1.  Connecticut. — Gen.  Stat.  (1888),  § 

and  unlawfully  keep  open  after  eleven  3094.     See  also  supra,  note  4,  p.  460. 

o'clock  at  night  on  said  day  that  cer-  2.  Michigan.  —  Comp.  Laws  (1897),  § 

tain  place  wherein  the  sale  of  intoxi-  5395.    See  also  j«/ra,  note  4,  p.  460. 

eating  liquors  was  licensed,  said  place  3.  This   complaint  was  held   to  suflS- 

being  then  and  there  described  as  fol-  ciently  charge  a  violation  of  the  statute 

lows:  Front  room,  lower  floor,  of  that  requiring  the  place  to  be  closed  on  the 

certain  two-story  frame  building  situ-  particular  "  week  day  night  from  and 

ated   on    lot  fifteen,   block   nine,   Eden  after    the    hour   of   nine   o'clock    until 

Grove    addition    to    the    city   of    East  seven   o'clock    of   the    morning    of    the 

Grand  Forks,    said    place    being    then  succeeding  day." 

and  there  in  charge  and  under  control  4.  The  matter  to  be  supplied  in  [  ] 

of  s&id  J .  Jarvis  and  F.  Holdahl"  [and  will  not  be  found  in  the  reported  case, 

said    place    not    being    a    hotel]    etc.  5.  The  fact  that  the  word  "night "  in- 

The   words   enclosed   by   [   ]  properly  stead  of  the  word  "  afternoon  "  was  not 

negative  the  exception,  for  failure  to  used  did  not  invalidate  this  complaint. 
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Burton  Husted,  did  not  close  at  the  hour  of  7iine  o'clock  on  the  22d 
day  oi  July,  a.  d.  i8<?^,  a  certain  saloon  in  the  village  of  Clare,  in 
said  county,  which  said  saloon  ox\q  Burton  Husted  via.s  then  and  there 
the  proprietor  and  keeper,  the  said  saloon  being  then  and  there  a  place 
in  said  village  where  malt,  spirituous,  and  intoxicating  liquors  were 
sold  at  retail.  But  that  the  said  Charles  Peters  and  Frank  Parish  kept 
the  said  saloon  open  on  the  said  22d  day  oi  July,  a.  d.  \^82,  until 
twenty  minutes  past  eleven  o'clock  in  the  afternoon  of  said  day,  con- 
trary and  in  violation  of  Act  No.  259  of  Session  Laws  of  1881. 
[Wherefore  (^continuing  and  concluding  as  in  Form  No.  6682^^^ 

Form  No.  1 1  6 o 0.* 

(Precedent  in  State  v.  Russell,  69  Minn.  500.) 

[(Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)]^  did 
willfully,  wrongfully  and  unlawfully  keep  open  after  eleven  o'clock  at 
night  that  certain  place  wherein  the  sale  of  intoxicating  liquors  was 
licensed,  described  as  follows:  The  front  room  of  that  certain  frame 
building  situated  on  lots  11  and  12,  in  block  8,  in  Grand  Forks  Fast 
Addition  to  the  city  of  Fast  Grand  Forks,  in  the  said  county;  the 
said  place^  being  then  and  'there  not  an  hotel*  and  the  said  W.  D. 
Russell  and  Charles  Dohl  being  then  and  there  licensed  to  sell  intoxi- 
cating liquors  in  said  place  and  the  said  place  being  then  and  there 
in  charge  and  control  of  said  W.  D.  Russell  and  Charles  Dohl. 

[Dated  at  (continuing  and  concluding  as  in  Form  No.  lOlOT).^ 

(6)  For  Keeping  or  Exposing  with  Intent  to  Sell.^ 

1.  The  matter  enclosed  by  [  ]  will  Eequisites  of  the  Indictment,  etc.— C^w- 
not  be  found  in  the  reported  case.  erally.  —  See  supra,  note  i,  p.  452. 

2.  Minnesota.  —  Stat.  (1894),  §§2012,  As  a  Beverage. — Charging  that  de- 
2013.     See  also  supra,  note  4,  p.  460.  fendant   kept   the  liquor  for  sale  as  a 

3.  It  was  held  in  this  case  that  the  beverage  at  a  certain  place  and  time 
words  "  said  place  "  referred  to  the  pre-  is  sufficient.  State  v.  Hartwick,  49 
ceding  words,  "that  certain  place,"  Conn.  loi;  Com.  v.  Keefe,  143  Mass. 
and  not  to  the  building  or  the  name  of  467;  Hornberger  v.  State,  47  Neb.  40; 
the  town  therein  before  mentioned.  State  v.  Jenkins,  64  N.  H.  375;  State:/. 
State  V.  Russell,  69  Minn.  499.  Brennan,  2  S.  Dak.  384. 

4.  It  was  held  in  this  case  that  alleg-  Certainty.  —  The  charge  must  be  defi- 
ing  that  the  room  was  not  an  hotel  was  nite  as  to  the  nature  of  the  offense, 
sufficient,  without  alleging  that  the  Com.  v.  Certain  Intoxicating  Liquors, 
building  was   not   an    hotel.     State  v.  138  Mass.  506. 

Russell,  69  Minn.  499.  Charging  the  keeping  of  liquors  for 

6.  For  statutory  provisions  relating  to  sale  contrary  to  law  has  been  held  suffi- 

the   offense   of  keeping  and  exposing  ciently  certain  to  sustain  a  conviction 

with  intent  to  sell  see  the  following:  without   proving  the  sale  or  an  offer  or 

Connecticut.  —  Gen.    Stat.    (1888),    §  attempt  to  sell.     State  v.   McGlynn,  34 

3087.  N.  H.  422. 

Iowa.  —  Code  (1888),  ^  1542.  In   State  v.    Moran,  40  Me.  129,  the 

Maine. —  Rev.  Stat.  (1883),  c.  27,  §  57.  complaint  charged,  in   substance,  that 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  certain  liquors  described  therein  were 

100,  §§  I,  18.  kept  or  deposited  by  one  Patrick  Moran, 

Rhode  Island.  —  Gen.   Laws  (1896),  c.  or  by  some  other  person,  with  his  con- 

102,  §  21.  sent,  etc.,  and  that  said  liquors  were 
Vermont.  —  Stat.  (1894),  8  4465.  intended  for  sale  in  this  state,  in  viola- 
See  also  list  of  statutes  cited  supra,  tion   of   law,  etc.     The   complaint  was 

note  I,  p.  451.  held  to  be  too  uncertain. 
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A  complaint  under  R.  I.  Pub.  Laws 
(1886),  c.  596,  §  I,  charging  that  defend- 
ant, "without  lawful  authority,  did  keep 
intoxicating  liquors  with  intent  to  sell 
the  same  in  this  state,  to  be  used  as  a 
beverage,  against  the  statutes  and  the 
peace,"  etc.,  was  sufficient  in  certainty, 
though  the  words  "  and  delivery  "  were 
omitted  therefrom.  State  v.  Murphy, 
15  R.  I.  543. 

Criminal  intent  to  sell  must  be  clearly 
charged,  it  bein^  an  essential  element 
of  this  offense.  State  v.  Learned,  47 
Me.  426. 

Charging  that  defendant  kept  liquor 
"  for  the  purpose  of  sale "  has  been 
held  equivalent  to  charging  criminal 
and  unlawful  intent.  State  v.  Mohr, 
53  Iowa  261. 

The  words  "did  keep  for  sale  one 
pint  of  cider  "  are  sufficient  to  sustain  a 
conviction  for  keeping  one  pint  of 
cider  with  intent  to  sell  the  same.  State 
V.  Prescott,  (N.  H.  1892)  30  Atl.  Rep. 
342. 

The  words  keeping  "  for  the  purpose 
of  sale  and  not  for  the  purpose  of  ex- 
portation, ale,  wine,  rum,"  etc.,  are  not 
equivalent  to  an  allegation  that  the 
liquors  were  kept  for  sale  and  not  for 
sale  for  exportation.  State  v.  Camp- 
bell, 12  R.  I.  147. 

Duplicity.  —  Charging  both  exposing 
and  keeping  for  sale  charges  but  one 
offense.  Com.  v.  Dolan,  I2i  Mass.  374; 
Com.  V.  Curran,  119  Mass.  206.  And 
will  support  a  conviction  for  keeping 
the  liquor  with  intent  to  sell,  without 
proof  that  defendant  exposed  same  with 
intent  to  sell  same.  Com.  v.  Welch, 
140  Mass.  372. 

Kind  of  liquor  need  not  be  alleged. 
Com.  V.  Grady,  108  Mass.  412;  State  z/. 
Thornton,  63  N.  H.  114;  State  v.  Rey- 
nolds, 47  Vt.  297. 

Name  of  Intended  Seller.  —  A  com- 
plaint, under  Me.  Pub.  Laws  (1858),  c. 
33,  §  12,  for  keeping  liquors  with  in- 
tent to  sell,  must  allege  by  whom  the 
liquors  were  intended  to  be  sold.  State 
V.  Kaler,  56  Me.  88.  The  complaint  in 
this  case  charged  substantially  that, 
"on  the  eighth  day  oi  August,  in  said 
year,  at  said  Portland,  intoxicating 
liquors  were,  and  still  are,  kept  and  de- 
posited, by  Daniel  A.  Meehan  and 
William  H.  Kaler,  of  Portland,  in  said 
county,  in  the  store  occupied  by  thern 
on  the  northerly  side  of  Fore  street,  and 
is  the  second  store  easterly  from  Cross 
street,  said  Meehan  and  Kaler  not  being 
then   and  there  authorized  by  law  to 


sell  said  liquors  within  said  Portland, 
and  that  said  liquors^  then  and  there 
were,  and  now  are,  intended  for  sale  in 
this  State,  by  said  Meehan  and  Kaler, 
in  violation  of  law,  against  the  peace 
of  the  State,  and  contrary  to,"  etc. 

In  State  v.  Learned,  47  Me.  426,  the 
complaint  was  not  sufficient  to  author- 
ize a  conviction  because  of  a  want  of 
the  allegation  that  the  liquors  were  in- 
tended by  him,  the  defendant,  "  for  sale 
in  this  state  in  violation  of  law,"  etc. 

Negativing  Authority  to  Sell. — The 
charge  should  contain  a  negation  of 
defendant's  right  to  sell  by  use  of  such 
words  as  "  not  being  authorized  to  sell 
the  same  in  this  commonwealth  for  any 
purpose  or  by  any  legal  authority  what- 
soever." Com.  V.  Grady,  108  Mass. 
412;  Com.  V.  Byrnes,  126  Mass.  248.  It 
is  unnecessary,  however,  to  negative 
the  lawful  mode  of  sale,  as  for  com- 
munion purposes,  etc.  Com.  v.  Ed- 
wards, 12  Cush.  (Mass.)  187;  Com.  v. 
Gagne,  153  Mass.  205. 

Negativing  Importation.  —  Indictment 
need  not  negative  the  fact  that  the 
liquors  were  imported  from  another 
state  and  exposed  for  sale  in  original 
packages.  Com.  v.  Gagne,  153  Mass. 
205. 

Statutory  wording  need  not  be  fol- 
lowed in  charging  the  offense.  State 
V.  Mohr,  53  Iowa  261;  Com.  v.  Gillon, 
148  Mass.  15. 

Surplusage.  —  Where  a  complaint  al- 
leged that  defendant  kept  intoxicating 
liquor  with  intent  to  sell  the  same  in 
the  commonwealth,  "he  not  being 
authorized  to  sell  the  same  under  the 
provisions  of  Massachusetts  Statutes 
(1869),  c.  415,  nor  by  any  legal  authority 
whatever,"  was  held  to  be  sufficient; 
the  allegation  that  he  was  not  author- 
ized to  sell  under  the  provisions  of  a 
certain  statute  being  regarded  as  sur- 
plusage, the  statute  having  been  re- 
pealed.    Com.  V.  Peto,  136  Mass.  155. 

Precedents.  —  The  following  charges 
have  been  held  to  be  sufficient: 

"  That  on  the  joth  day  of  August, 
1879,  at  said  town  of  Stamford,  John 
Thomas  of  Stamford,  did  keep  a  house, 
store,  shop  and  saloon,  in  which  for  a 
long  time  previous  it  had  been,  then 
was,  and  still  is,  reputed  that  spirituous 
and  intoxicating  liquors,  ale,  lager 
beer,  and  Rhine  wine  are  kept  for  sale, 
without  having  a  license  therefor,  con- 
trary to  the  statute  in  such  case  made 
and  provided."  State  v.  Thomas,  47 
Conn.  546. 
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That  defendant  "  at  Boston  aforesaid, 
and  within  the  judicial  district  of  said 
court,  unlawfully  did  expose  and  keep 
for  sale  intoxicating  liquors  with  intent 
unlawfully  to  sell  the  same  in  this  com- 
monwealth, the  said  Gillon,  not  having 
then  and  there  any  license,"  etc.  Com. 
V.  Gillon,  148  Mass.  15. 

That  defendant,  "  not  being  an  agent 
of  any  town,  place  or  city,  for  the  pur- 
pose of  selling  spirits,  with  force  and 
arms,  did  then  and  there  unlawfully, 
knowingly  and  criminally,  keep  for 
sale  fermented  cider  in  less  quantity 
than  ten  gallons,  which  said  fermented 
cider  was  not  then  and  there  kept  for 
sale  by  a  manufacturer  at  the  press, 
contrary,"  etc.  State  v.  Perkins,  63 
N.  H.  368. 

That  defendant  did  "keep and  suffer 
to  be  kept  on  his  premises,  in  his  pos- 
session and  under  his  charge,  ale, 
wine,  rum  and  other  strong  and  malt 
and  intoxicating  liquors  and  mixed 
liquors,  a  part  of  which  was  ale,  wine, 
rum  and  other  strong  and  malt  and  in- 
toxicating liquors,  with  intent  to  sell 
the  same  in  this  state,  against  the 
statute,"  etc.  State  v.  McKenna,  16 
R.  I.  398. 

In  State  v.  Hartwick,  49  Conn.  loi, 
the  first  count  of  the  complaint  alleged 
''  ih.a.tJohn  Hartwick,  of  said  Norfolk, 
on  the  nth  day  of  April,  i?>8o,  with 
force  and  arms,  did,  at  and  within  said 
town,  sell  and  exchange,  and  offer  and 
expose  for  sale,  and  did  own  and  keep, 
within  intent  to  sell  and  exchange,  in- 
toxicating liquors,  without  previously 
having  obtained  a  license,"  etc.  The 
conviction  under  this  information  was 
sustained,  the  court  holding  that  the 
offense  was  not  the  selling,  in  itself, 
but  as  constituting  a  part  of  the  offense 
of  keeping  liquors  for  sale. 

In  State  v.  Thompson,  44  Iowa  399, 
the  information,  omitting  the  formal 
parts,  was  as  follows:  ''Albert P.  White, 
a  resident  of  Clayton  county,  Iowa,  says 
that  he  has  reason  to  believe  and  does 
believe,  that  Clark  Thompson  has  in 
his  saloon  building,  in  Strawberry 
Point,  intoxicating  liquors,  such  as 
alcohol,  wine,  brandy  and  whiskey, 
and  that  such  intoxicating  liquors 
are  owned  and  kept  by  said  Clark 
Thompson,  and  are  intended  by  him 
to  be  sold  in  violation  of  the  pro- 
visions of  chapter  six  of  the  Code  of 
Iowa."  With  respect  to  this  informa- 
tion it  was  said:  "  If  the  information 
averred  the  liquors  were  intended  to 


be  sold  in  violation  of  law  it  would 
have  been  sufficient.  Such  averment 
is  substantially  contained  in  the  in- 
formation if  the  words  '  of  the  provi- 
sions of  chapter  six  '  can  be  rejected 
as  surplusage.  This,  however,  we 
think  cannot  be  done."  The  ruling  of 
the  district  court  sustaining  a  motion 
to  quash  the  information  was  therefore 
affirmed. 

Two  complaints  are  set  out  in  full 
in  State  v.  Hines,  13  R.  I.  10. 

A  defective  complaint  for  keeping 
for  sale  is  set  out  in  State  v.,  Campbell, 
12  R.  I.  147. 

Kept  by  Social  Club. —  In  Chesapeake 
Club  V.  State,  63  Md.  446,  the  seventh 
count  of  the  indictment  charged  that 
the  defendant  "unlawfully  did  have 
in  its  possession  certain  spirituous  and 
fermented  liquors,  to  wit,  whiskey  and 
lager  beer,  with  intent  unlawfully  to 
sell  the  same  at  the  county  aforesaid;" 
the  eighth  count  charging  that  the 
defendant  "  unlawfully  did  have  in 
its  possession  certain  fermented  and 
spirituous  liquors,  to  wit,  whiskey  and 
lager  beer,  with  intent  unlawfully  to 
give  away  the  same  at  its  place  of  busi- 
ness at'  the  county  aforesaid."  This 
indictment  was  drawn  under  the  Alary- 
land  act  of  1882,  c.  112,  known  as  the 
local-option  law  of  Anne  Arundel 
county,  and  the  conviction  thereunder 
was  sustained. 

Amendment.  —  An  indictment  charged 
that  the  defendant,  "  not  being  an  agent 
*  *  *  did  then  and  there,  unlawfully, 
knowingly  and  criminally  lse#p-fof-sale, 
one-half  pint  of  spirituous  liquors  to 
one  John  C.  Siveat,  contrary  to,"  etc. 
When  the  indictment  was  read  to  the 
jury,  the  state  moved  to  amend  by 
inserting  after  the  word  "sale"  and 
before  the  word  "one"  the  word 
"sell."  The  amendment  was  per- 
mitted. In  the  hasty  alteration  of 
the  printer's  blank,  the  writer's  pen 
was  pushed  a  little  farther  than  was 
intended  across  the  letter  "s."  The 
draftsman  evidently  did  not  notice  that 
the  printed  word  which  his  pen  ran 
against  was  "sale"  and  not  "sell;" 
consequently  the  letter  "s"  is  to  be 
retained  and  not  omitted.  The  right 
verb  being  used,  the  meaning  is  clearly 
conveyed  by  the  present  tense  "did" 
and  the  elementary  context  shows  that 
the  past  tense  was  intended.  Wording 
the  indictment  in  this  manner  makes 
it  sufficient  to  sustain  a  conviction. 
State  V.  Shaw,  58  N.  H.  74. 
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Form  No.  i  1601.' 

{^Commencing  as  in  Form  No.  11593,  and  continuing  down  to  f)did  own 
and  keep  spirituous  intoxicating  liquors  with  intent  to  sell  and 
exchange  the  same  without  having  a  license  therefor,  against  the 
{continuing  and  concluding  as  in  Form  No.  11593). 

Form  No.  1 1  6  o  2 .' 

(Precedent  in  State  v.  Mohr,  53  Iowa  261.)* 
[State  of  Iowa,  \  ^^  -,4 
loiva  County.   \      '-' 
State  of  Iowa  ) 

V.  >■  [Before  Justice  Abraham  Kent."]^ 

Henry  Mohr.  ) 

The  defendant  is  accused  of  the  crime  of  keeping  intoxicating 
liquors  with  intent  to  sell. 

For  that  the 'defendant,  on  the  26th  day  oi  July,  a.  d.  i879,  at  the 
town  of  Victor,  Hartford  township,  Iowa  county,  Iowa,  did  have  in  his 
possession  certain  kegs,  bottles  and  barrels  of  intoxicating  liquor,  for 
the  purpose  of  sale  in  his  saloon  building  in  Victor,  Iowa.  Said  pack- 
ages taken  by  virtue  of  a  search  warrant  from  the  said  Henry  Mohr 
from  his  premises. 

Contrary   to  the  statute   in  such   case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Iowa. 
\{Signature  and  jurat  as  in  Form  No.  6^75.)]* 

Form  No.  1 1  6  o  3  .* 

{Commencement  as  in  Form  No.  6681)  unlawfully  did  expose  and 
keep  for  sale  intoxicating  liquors,  with  intent  unlawfully  to  sell  the 
same  in  this  commonwealth,  the  said  fohn  Doe  not  having  then  and 
there  any  license,  authority  or  appointment,  according  to  law,  then 
and  there  to  expose,  keep  for  sale,  or  ^ell  said  liquors,  against  the 
{continuing  and  concluding  as  in  Form  No.  6681). 

Form  No.  i  1604.' 

(Precedent  in  Hornberger  v.  State,  47  Neb.  41.)^ 
[({Commencement  as  in  Form  No.  10831)]^  that  he  has  reason  to 
believe  and  does  believe  that  intoxicating  liquors,  to  wit,  beer  and 
whiskey,  were  unlawfully  and  willfully  kept  by  one  Henry  Hornberger 

1.  Connecticut. — Gen.  Stat.  (1888),  §  6.  Massachusetts.— Vwh.  Stat.  (1882), 
30S7.     See  also  jM/ra,  note  5,  p.  462.  c.  loo,  §§   i,  18.     See  also  supra,  note 

2.  Iowa.  — Code  (1888),  §  1542.     See     5,  p.  462. 

also  supra,  note  5,  p.  462.  7.  Nebraska.  —  Comp.    Stat.    (iSgg), 

3.  In  this  case  it  was  held  that  an  §  3610.  See  also  supra,  note  5,  p.  462. 
information  charging  defendant  with  8.  In  this  case,  discussing  the  over- 
keeping  intoxicating  liquor  "  for  the  ruling  of  a  motion  to  quash  the  in- 
purpose  of  sale"  was  equivalent  to  formation,  the  court  said:  "It  is  doubt- 
charging  him  with  keeping  "  with  in-  less  true,  as  counsel  for  the  accused  in 
tent  to  sell."  their  brief  contend,  that  in  an  informa- 

4.  The  matter  supplied  in  [  ]  will  tion  for  the  sale  of  intoxicating  liquors 
not  be  found  in  the  reported  case,  the  names  of  the  persons  to  whom  the 

5.  The  matter  to  be  supplied  in  [  ]  unlawful  sales  were  made  must  be 
•will  not  be~found  in  the  reported  case,  alleged,   if   known,    and   if   unknown, 
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in  a  certain  two-story  frame^building,  occupied  and  conducted  as  a 
drug  store  by  the  said  Henry  Hornberger,  and  situated  on  lot  8^  block 
102^  in  the  village  of  Bellevue,  in  said  county  and  state,  on  or  about 
the  26th  day  of  May,  iSS^;  that  said  liquor  above  described  was 
intended  to  be,  and  was  then  and  there  being,  by  and  under  the 
direction  of  the  said  Henry  Hornberger,  unlawfully  sold,  without  a 
license  or  druggist's  permit  having  been  obtained  by  said  Henry 
Hornberger  for  the  sale  of  said  liquors  above  described,  according  to 
law,  and  that  within  thirty  days  preceding  the  26th  day  of  May^  i894,. 
to  wit,  on  or  about  the  23d  day  of  May,  i8P^  malt  and  spirituous 
liquors,  to  wit,  beer  and  whiskey,  were  by  said  Henry  Hornberger 
sold  in  said  premises  above  described,  without  license  or  druggist's 
permit,  in  violation  of  the  provisions  of  chapter  50  of  the  Statutes  of 
Nebraska,    contrary   to    [(continuing  and  concluding  as  in  Form  No. 

1083  i).y 

Form  No.  11605.* 

(R.  I.  Gen.  Laws  (i8g6),  p.  345.)' 

(Commencement  as  in  Form  No.  6697)  John  Doe,  of  the  said  town  of 
North  Providence,  without  lawful  authority,  did  then  and  there  keep 
and  suffer  to  be  kept  on  his  premises,  in  his  possession  and  under  his 
charge,  ale,  wine,  rum  and  other  strong,  malt  and  intoxicating  liquors 
and  mixed  liquors,  a  part  of  which  was  ale,  wine,  rum  and  other 
strong,  malt  and  intoxicating  liquors,  with  intent  to  sell  the  same  in 
this  state,  against  the  (continuing  and  concluding  as  in  Form  No.  6697). 

Form  No.  1 1  6  o  6  .* 

(Precedent  in  State  v.  Fletcher,  13  R.  I.  525.) 

To  William  H.  Clapp,  Esquire,  Clerk  of  the  y«j//V(?  Court  of  the  Town 
of  Pawtucket,  in  the  County  of  Providence,  in  the  State  of  Rhode 
Island  and  Providence  Plafitations. 
Randall  H.  Rice,  Chief  of  Police  of  the  town  of  Pa^vtucket,  in  said 

county,  on  oath  complains,  in  the  name  and  behalf  of  the  State,  that 

such  fact  should  be  averred  as  an  ex-  business  for  sale  without  a  license, 
cuse,  or  the  information  will  be  defect-  The  averment  in  the  information  re- 
ive. Such  is  the  holding  of  this  court,  lating  to  sales  made  by  the  defendant 
(State  V.  Pischel,  16  Neb.  608;  Martin  was  inserted  to  show  his  unlawful  in- 
V.  State,  30  Neb.  423.)  It  will  be  ob-  tent  in  keeping  the  liquors  for  sale 
served  that  the  information  herein  does  in  contravention  of  the  statute.  Such 
not  contain  such  averment,  and  for  that  unlawful  intent  may  be  presumed  from 
reason  would  be  bad  if  the  prosecution  the  fact  of  their  sale  without  license, 
was  for  the  violation  of  section  11  of  (Rauschkolb  v.  State,  46  Neb.  658.)  It 
chapter  50  of  the  Compiled  Statutes,  was  unnecessary  to  allege  the  names 
which  makes  it  a  misdemeanor  for  one  of  the  vendees  of  the  liquors,  and  the 
to  dispose  of  liquors  without  a  license;  motion  to  quash  was  properly  oven 
but   it   is   clear    the    information    was  ruled." 

framed  under  section  20  of  said  chapter,         1.  The  matter  to  be  supplied  in  [  ] 

which  makes  it  unlawful  for  any  person  will  not  be  found  in  the  reported  case, 
to   keep   intoxicating    liquors   for    the         2.  Rhode  Island.  —  Gen.  Laws  (1896), 

purpose  of   sale   without   license,  and  c.  102,  §  21.     See   also   supra,  note   5, 

prescribes    a    penalty    therefor.      The  p.  462. 

gravamen  of  the  charge  here  is  not  the         3.  Similar  statutory  forms  are  set  out 

selling  of  liquors  in  violation  of  law,  in  State  v.  Duggan,  15  R.  I.  403;  State 

but  the  keeping  them  in  his  place  of  v.  Beswick,  13  R.  I.  211. 
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at  said  Fawtucket,  in  said  county,  on  Sunday,'^  the  third  dia^y  oi  July, 
A.  D.  1 857,  with  force  and  arms,  William  O.  Fletcher,  of  said  Faw- 
tucket,  laborer,  without  lawful  authority,  did  then  and  there  keep 
and  suffer  to  be  kept,  on  his  premises,  in  his  possession,  and  under 
his  charge,  ale,  wine,  rum,  and  other  strong  and  malt  liquors,  and 
mixed  liquors,  a  part  of  which  was  ale,  wine,  rum,  and  other  strong 
and  malt  liquors,  with  intent  to  sell  the  same  in  this  State,  against  the 
statute,  and  the  peace  and  dignity  of  the  State. 

Wherefore  he  prays  advice,  and  that  process  may  issue,  and  that 
the  said  respondent  may  be  apprehended  and  held  to  answer  to  this 
complaint,  and  be  further  dealt  with  relative  to  the  same  according 
to  law. 

Dated  at  Fawtucket,  this  5th  day  oi  July,  a.  d.  i85i. 

Randall  H.  Rice, 
Chief  of  Police  of  the  Town  of  Fawtucket. 

Frcnndence,  sc.  In  Fawtucket,  this  5th  day  oi^uly,  a.  d.  \^81,  per- 
sonally came  Randall  H.  Rice,  subscriber  to  the  above  complaint,  and 
made  oath  to  the  truth  of  the  same. 

Before  me, 

Wm.  H.  Clapp, 
Clerk  of  the  Justice  Court  of  the  Town  of  Fawtucket. 

Form  No.  1 1 6  o  7  .* 

{Commencement  as  in  Form  No.  6703)  that  John  Doe,  of  said  town  of 
Colchester,  in  said  county  of  Chittenden,  on  the  second  day  of  March, 
iS98,  at  said  town  of  Colchester,  in  said  county  of  Chittenden,  did  own, 
keep  and  possess  intoxicating  liquors,  ale  and  lager  beer  with  intent 
to  sell,  furnish,  and  give  away  the  same,  without  authority,  contrary 
to  {continuing  and  concluding  as  in  Form  No.  6703). 

(7)  For  Leasing  Property  for  Sale  of. 

Form  No.  i  1 6  o  8 .» 

{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *)  the 
said  Richard  Roe,  on  the  first  day  oi  January,  \W9,  in  the  county 
aforesaid,  then  and  there  being  the  owner  of  a  certain  house  and 
premises  there  situated,  as  follows,  to  wit,  {describing  the  premises'), 
did  unlawfully  lease  and  let  the  same,  for  a  term  of  twelve  months 
from  the  said  last  mentioned  date,  to  one  Samuel  Short,  to  be  used 
and  kept  by  said  Samuel  Short  for  the  sale  and  giving  away  of  ardent^ 
and  vinous  spirits  and  malt  liquors,  he,  the  said  Richard  Roe,  then  and 
there  well  knowing  that  the  said  house  and  premises  were  to  be 
used  and  kept  by  the  said  Samuel  Short  for  the  purposes  aforesaid, 
agamst  the  peace  {continuing  and  concluding  as  in  Form  No.  10682). 

1.  In   this    case   a   conviction  under  2.    Vermont.  —  Stat.    (1894),   §   4465> 

this  complaint  was  affirmed,  the  court  See  also  supra,  note  5,  p.  462. 

holding  that  the  word  "Sunday"  was  8.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

surplusage,   or,  at   most,    limited    the  §  4881.     See  also  list  of  statutes  cited 

evidence  to  that   day,  but  that  its  un-  supra,  note  i,  p.  451. 

certainty    was  no  reason   for  the   dis-  In   Crocker   v.  State,  49   Ark.  60,  a 

missal  of  the  complaint.  conviction  upon  an  indictment  drawa 
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(8)  For  Maintaining  Liquor  Nuisance.^ 


under  this  section  was  reversed  for 
the  reason  that  the  evidence  showed 
that  defendant  leased  the  house  for 
lawful  purposes  and  that  his  mere  non- 
interference with  the  subsequent  illegal 
traffic  of  his  tenant,  after  becoming 
aware  of  it,  did  not  involve  him  in  his 
tenant's  guilt. 

Compare  also  the  title  DISORDERLY 
Houses,  vol.  6,  p.  969  et  seq. 

1.  For  statutory  provisions  relating  to 
liquor  nuisances  see  the  following: 

Connecticut.  — Laws  (1889),  c.  127. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  43,  par.  7. 

Iowa.  —  Code  (1897),  §§  2382  et  seq., 
2405. 

Kansas.  —  Gen.  Stat.    (1897),  c.   loi, 

§39- 

Maine. — Laws  (1891),  c.  132,  §  4;  Laws 

(1887),  c.  140,^5- 

Massachusetts.  — Stat.  (1895),  c.  419,  § 
10  et  seq.;  Stat.  (1887),  c.  380;  Pub. 
Stat.  (1882),  c.  loi. 

Minnesota.  — Stat.  (1894),  §  1088. 

New  Hampshire.  — Pub.  Stat.  (1891), 
c.  205,  §  4. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
4129. 

North  Dakota. — Rev.  Codes  (1895),  § 
7605. 

Ohio.  —  Laws  (1898),  p.  341;  Bates' 
Anno.  Stat.  (1897),  $56942. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1230,  §  24. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

93- 

South  Carolina.  —  Laws  (1896),  p. 
138,  §  22;  Laws  (1894),  p.  736,  §  22. 

Vermont.  —  Stat.  (1894),  §  4512  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Beqoisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  i,   p.  452. 

Charging  the  offense  as  having  been 
committed  by  using  and  keeping  a 
room  and  place  for  the  purpose  of  sell- 
ing, and  by  selling  therein  liquor,  con- 
trary to  law,  has  been  held  to  be 
sufficient.  State  v.  Freeman,  27  Iowa 
333;  State  V.  Allen,  32  Iowa  248. 

Actual  sale  need  not  be  alleged,  the 
indictment  otherwise  alleging  the  main- 
tenance of  a  nuisance.  State  v.  Viers, 
82  Iowa  397. 

Both  selling  and  keeping  for  sale  may 
be  charged  in  the  same  indictment 
when  the  keeping  and  the  selling  have 
reference  to  the  same  building.  State 
V.  Niers,  87  Iowa  723. 


Control  of  Building.  —  Indictment 
need  not  charge  that  the  building  was 
under  the  control  of  the  defendant, 
where  it  alleges  that  a  certain  building 
was  used  by  defendant  as  a  place  for 
selling  liquor,  and  that  he  did  there 
keep  liquor  for  sale,  with  intent  to  sell. 
State  V.  Schilling,  14  Iowa  455. 

Description  of  Prefnises. — The  place 
should  be  described.  Kan.  Gen.  Stat. 
(1889),  §  2540.  But  the  premises  need 
not  be  as  particularly  described  in  an 
indictment  for  nuisance  as  in  a  pro- 
ceeding to  abate.  State  v.  Waltz,  74 
Iowa  610;  State  v.  Arnold,  98  Iowa  253. 
The  premises  need  not  be  located  fur- 
ther than  to  show  that  the  court  has 
jurisdiction.  Howard  v.  State,  6  Ind. 
444;  State  V.  Becker,  20  Iowa  438;  State 
V.  Ruby,  68  Me.  543;  Com.  v.  Hill,  14 
Gray  (Mass.)  24. 

Place  is  sufficiently  described  as  "a 
certain  building  and  place,  in  which  he 
owned  and  kept  intoxicating  liquor 
with  intent  to  sell  and  give  the  same 
away  in  violation  of  law,  and  did,  at 
the  aforesaid  times  and  places,  so  un- 
lawfully sell  and  give  away  such 
liquor."  State  v.  Price,  75  Iowa  243. 
Or  as  a  "  certain  building  or  place,"  or 
"  a  certain  frame  building."  State  v. 
Schilling,  14  Iowa  455;  State  v.  Kreig, 
13  Iowa  462.  But  describing  the  build- 
ing as  "a  building,  erection,  place  and 
railroad  car,  with  intent,"  etc.,  is 
duplicitous.  State  v.  Chapman,  94 
Iowa  67.  And  a  complaint  under  a 
city  ordinance  charging  the  mainte- 
nance of  a  place  where  persons  are  per- 
mitted to  resort  for  the  purpose  of 
drinking  liquor  as  a  beverage  is  in- 
sufficient if  it  fails  to  state  the  place 
otherwise  than  as  being  in  the  city. 
Kansas  City  v.  Smith,  57  Kan.  434. 

Describing  premises  as  "a  building 
occupied  by  himself  as  a  saloon  and 
shop  and  resorted  to  for  the  illegal 
sale  of  intoxicating  liquors"  has  been 
held  to  be  insufficient  under  Me.  Rev. 
Stat.  (1883),  c.  17,  §  I.  State  v.  Dodge, 
78  Me.  439. 

Using  the  word  "at"  instead  of  the 
word  "in"  in  describing  the  building 
or  place  where  liquor  is  kept  for  the 
purpose  of  sale,  is  immaterial.  State 
V.  Dixon,  104  Iowa  741. 

Indictment  averring  use  of  building 
for  the  manufacture  and  sale  of  liquors 
need  not  allege  that  the  building  so 
used  is  a  place   resorted  to  by  persons 
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desiring  to  buy  intoxicating  liquors. 
State  V.  McEntur^,  87  Iowa  691. 

Different  Modes  of  Commission.  — 
Charging  the  offense,  under  Iowa  Code 
(1897),  4;  2384,  as  having  been  com- 
mitted either  by  manufacturing,  or  by 
sale,  or  by  keeping  with  intent  to  sell, 
is  sufficient,  as  the  nuisance  will  be 
effected  in  either  of  the  three  ways. 
State  V.  Becker,  20  Iowa  438;  State  v. 
Baughman,  20  Iowa  497. 

Kind  of  liquor  sold  need  not  be  al- 
leged.    Kan.  Gen.  Stat.  (1889),  §  2540. 

Name  of  owner  of  building  need  not 
be  alleged.  Our  House  No.  2  v.  State, 
4  Greene  (Iowa)  172. 

Name  of  Purchaser.  —  Names  of  the 
persons  to  whom  the  liquor  was  sold 
need  not  be  alleged.  111.  Rev.  Stat. 
(1898),  c.  43,  §  7;  State  V.  Becker,  20 
Iowa  438;  State  v.  Jordan,  39  Iowa 
387;  Kan.  Gen.  Stat.  (1889),  §  2540. 

Owner's  knowledge  of  unlawful  sales 
in  his  house  need  not  be  alleged.  Our 
House  No.  2  V.  State.  4  Greene  (Iowa) 
172. 

Negativing  Exceptions.  —  It  has  been 
held  to  be  unnecessary  to  allege  that 
the  liquors  were  not  wines  manufac- 
tured in  and  from  grapes  grown  in  the 
state.     State  v.  Stapp,  29  Iowa  551. 

Time.  —  The  charge  that  the  de- 
fendant on  a  certain  day  and  on  divers 
other  days  and  times  between  said  day 
and  the  finding  of  this  indictment  is 
sufficient  and  free  from  a  charge  of 
duplicity.  Com.  v.  Sheehan,  143  Mass. 
468. 

Under  a  special  statute,  an  indictment 
for  this  offense  has  been  held  to  be 
sufficient  without  stating  all  the  facts 
necessary  in  an  indictment  for  com- 
mon nuisance.  Com.  v.  Howe,  13 
Gray  (Mass.)  26. 

Precedents.  —  In  State  v.  Arnold,  98 
Iowa  253,  the  indictment  charged  that 
"  the  defendant  on  \h^  first  day  of  Au- 
gust, iSgj,  *  *  *  and  on  divers  other 
days  and  times,  between  the  first  da.y 
of  August,  1897,  and  the  finding  of  this 
indictment,  *  *  *  did  erect,  establish, 
and  continue  and  use  a  building,  erec- 
tion, and  place,  with  intent  and  for  the 
purpose  then  and  there  and  therein 
to  sell  intoxicating  liquor,  contrary  to 
law.  *  *  *" 

In  State  v.  Price,  75  Iowa  243,  the 
indictment  charged  that  defendant  "on 
or  about  the  first  day  of  April,  a.  D. 
i8<5y,  and  prior  thereto,  in  said  Howard 
county,  to  wit,  in  the  town  of  Cresco 
therein,  did  unlawfully  establish,  keep. 


use  and  maintain  a  certain  building 
and  place  in  which  he  owned  and  kept 
intoxicating  liquors,  to  wit,  {describing 
them)  with  intent  to  sell  and  give  the 
same  away,  contrary  and  in  violation 
of  the  laws  of  Io7ua,  and  did  at  the 
aforesaid  time  and  place  so  unlawfully 
sell  and  give  away  such  intoxicating 
liquors  and  so  permitted  the  same  to  be 
sold  and  given  away  at  such  place," 
etc. 

In  State  z/..  Findley,  45  Iowa  435,  the 
indictment  charged  "  that  the  defend- 
ant, at  Davis  county,  Iowa,  on  ihe  first 
day  of  February,  iSyj,  did  then  and 
there  keep,  use  and  control  a  certain 
house  in  which  he  then  and  there  un- 
lawfully kept  for  sale  and  did  then 
and  there  unlawfully  sell  intoxicating 
liquors." 

In  State  v.  Stapp,  29  Iowa  551,  the 
indictment  charged  that  the  defendant 
"  at  the  county  of  Marion  and  state  of 
Iowa,  on  the  ist  day  ol  January,  \%bg, 
unlawfully  did  use  a  certain  building 
then  and  there  situate,  and  under  the 
control  of  him,  the  said  H.  T.  Stapp, 
for  the  purpose  of  keeping  intoxicating 
liquor,  to  wit,  rum,  gin,  brandy,  whis- 
ky, wine  and  bitters  therein,  with 
intent  to  sell  the  same,  and  in  said 
building,  in  said  county  and  state,  did 
unlawfully  sell  said  liquors,"  etc. 

In  State  v.  Baughman,  20  Iowa  497, 
the  indictment  charged  that  the  de- 
fendants "  did  willfully  and  unlawfully 
establish,  continue  and  use  a  building 
and  place  for  the  purpose  and  with  the 
intent  of  unlawfully  owning,  keeping 
and  selling  intoxicating  liquors  within 
the  state  of  Iowa,  contrary  to  law;  and 
then  and  there  did  sell  gin,  rum, 
brandy,  whiskey  and  other  intoxicating 
liquors,  contrary  to  law,  to  the  great 
injury  and  common  nuisance  of  all  the 
good  people  of  the  said  county  of 
Polk,"  etc. 

In  Our  House  No.  2  v.  State,  4  Greene 
(Iowa)  172,  the  indictment  charged  in 
substance  that  "  Our  House  No.  z, 
which  was  particularly  located  and  de- 
scribed, is  kept  as  a  dram  shop  and 
public  nuisance  by  Harrison  Shaw;  that 
intoxicating  liquors  have  been  sold 
therein  by  the  glass,  with  a  view  to 
their  being  drunk  on  the  premises,  in 
said  county,  on  divers  days,  between 
the  first  day  of  December,  a.  d.  i8j^, 
and  the  twenty-fifth  day  of  April,  a.  d. 
\%3j,  to  divers  persons  to  the  grand 
jurors  unknown,  contrary,"  etc. 

Other  precedents  under  \.\ve.Iowa  stat- 
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Form  No.  i  i  609  .' 

{Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)  and  on 
divers  other  days  and  times  between  the  first  day  oi  January,  a.  d. 
i2>99,  and  the  finding  of  this  indictment,  in  said  county,  did  erect, 
establish,  continue  and  use  a  building,  erection  and  place,  with 
intent  and  for  the  purpose  then  and  there  and  therein  to  sell 
intoxicating  liquor,  contrary  to  law,  and  with  intent  and  for  the 
purpose  then  and  there  and  therein  to  own,  keep  and  be  con- 
cerned, engaged  and  employed  in  owning  and  keeping  intoxicating 
liquor,  with  intent  unlawfully  to  sell  the  same  within  the  state 
oi  Io7va  aforesaid;  and  did   then  and  there  and  therein  sell  intoxi- 


ute  may  be  found  in  State  v.  Dean,  44 
Iowa  648;  State  v.  Allen,  32  Iowa  248; 
State  V.  Freeman,  27  Iowa  333;  State  v. 
Schilling,  14  Iowa  455. 

In  State  v.  Nickerson,  30  Kan.  545, 
the  information  upon  which  defendant 
was  convicted  charged  "that  the  above- 
named  defendants,  Maurice  Fobecker 
and  Benjamin  Nickerson,  at  divers  days 
and  timfes  between  \h&  first  day  oijune, 
xZ8i,  and  the  time  of  filing  this  informa- 
tion, in  a  certain  wooden  building  on 
lot  No.  9/,  on  Main  street,  known  as 
'  Billiard  Parlor,'  in  the  city  of  Solomon, 
in  said  county  oi  Dickinson  and  state  of 
Kansas,  then  and  there  being,  did  then 
and  there  and  still  continue  to  unlaw- 
fully sell,  barter  and  give  away,  and 
keep  for  sale,  barter  and  use,  spirituous, 
malt,  vinous,  fermented,  and  other  in- 
toxicating liquors,  without  taking  out 
and  having  any  permit  or  legal  au- 
thority therefor,  to  the  common  nui- 
sance of  all  the  people  of  the  state  of 
Kansas,  there  lawfully  being,  and  con- 
trary to,"  etc.  It  was  held  that  this 
information  did  not  sufficiently  charge 
the  offense  of  maintaining  a  common 
nuisance  under  section  13  of  the  pro- 
hibitory act,  because  it  fails  to  allege 
that  defendant  was  the  owner  or  keeper 
of  the  place  where  the  liquor  was  sold; 
but  that  the  offense  of  selling  liquor 
illegally  under  section  7  of  the  act  is 
so  charged  as  to  sustain  a  conviction 
therefor. 

A  complaint  for  keeping  a  liquor 
nuisance,  not  positively  sworn  to, 
which  was  considered  defective,  is  set 
out  in  Garnett  v.  Gtiynn,  7  Kan.  App. 
414. 

In  State  v.  Allphin,  2  Kan.  App.  28, 
is  set  out  in  full  the  first  and  seventh 
counts  of  a  complaint  for  keeping  a 
nuisance. 

The  complaint  in  Com.  v.  McDonald, 
160  Mass.  528,  for  maintaining  liquor 
nuisance  near  school  (Mass.  Stat.  (1882), 


c.  220),  as  copied  from  the  original  pa- 
pers, is  as  follows: 

"  Commonwealth  of  Massachusetts. 
To   the  Justice  of  the  Police  Court  of 

Lowell,  in  the  District  of  Lowell,  in 

the  County  of  Middlesex. 

Charles  Hoxvard  of  Lowell,  in  said 
county,  in  behalf  of  che  Commonwealth 
of  Massachusetts,  on  oath,  complains 
that  James  McDonald  and  Peter  E. 
Finnc^an,  both  of  Lowell  aforesaid,  on 
the  first  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
ninety-three,  at  Lowell  aforesaid,  and  at 
said  Lowell,  on  divers  other  days  and 
times  between  said  last  mentioned 
day,  and  the  day  of  making  this  com- 
plaint, without  then,  and  on  said  other 
days  and  times  there  having  any  li- 
cense, appointment,  or  authority,  first 
duly  had  and  obtained  according  to 
law,  to  keep  intoxicating  liquors  for 
sale;  and  without  then,  and  on  said 
other  days  and  times,  there  having  any 
license,  appointment,  or  authority,  first 
duly  had  and  obtained  according  to 
law,  to  sell  intoxicating  liquors,  did 
then,  and  on  said  other  days,  and 
times,  at  Lowell  aforesaid,  keep  and 
maintain  a  certain  common  nuisance, 
to  wit,  a  certain  tenement  situate  in 
said  Lowell,  then,  and  on  said  other 
days  and  times  there  used  for  the  illegal 
sale  and  illegal  keeping  of  intoxicat- 
ing liquors,  to  the  great  injury  and 
common  nuisance  of  all  the  peace- 
able citizens  of  said  Commonwealth 
there  residing,  inhabiting  and  passing, 
against  the  "  {continuing  and  concluding 
as  in  Form  No.  6681). 

Abatement  of  Nuisance.  —  For  form  of 
complaint  to  abate  a  liquor  nuisance 
see  the  titles  Disorderly  Houses,  vol. 
6,  Forms  Nos.  7706,  7707;  Injunctions, 
vol.  9,  Form  No.  10729.  See  also  infra. 
Form  No.  iiTjb  et  seq. 

1.  Iowa.  —  Code  (1897),  ^5  2384.  See 
also  supra,  note  i,  p.  468. 
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eating  liquor  contrary  to  law,  and  did  then  and  there  and  therein 
own  and  keep,  and  was  then  and  there  and  therein  concerned, 
engaged  and  employed  in  owning  and  keeping  intoxicating  liquor, 
with  intent  unlawfully  to  sell  the  same  within  said  state,  contrary  to 
{continuing  and  concluding  as  in  Form  No.  1069S). 

Form  No.  1 1 6  i  c' 

(Precedent  in  State  v.  Dixon,  104  Iowa  741.)' 

[(Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)]2  did 
unlawfully  establish,  keep,  use,  maintain  and  continue  a  certain  build- 
ing or  place  *  in  the  city  of  Mason  City,  Cerro  Gordo  county,  state  of 
lotaa,  for  the  purpose  and  with  the  intention  of  unlawfully  keeping, 
selling  and  giving  away  in  said  building  or  place  aforesaid,  in  said 
county  and  state,  intoxicating  liquors,  to-wit,  whiskey,  beer,  gin, 
brandy  and  other  intoxicating  liquors  to  the  grand  jury  unknown, 
and  did  then  and  at*  said  building  or  place  in  said  county,  unlaw- 
fully keep,  sell  and  give  away  the  said  intoxicating  liquors,  contrary 
to  [{continuing  and  concluding  as  in  Form  No.  10693).]^ 

Form  No.  1 1  6  i  i .' 

(Precedent  in  State  v.  Caffrey,  94  Iowa  65.)' 

[(Commencing  as  in  Form  No.  10693. )]  ^ 

The  said  J'im  Caffrey,  on  the  first  day  of  May  in  the  year  of  our 
Lord  i8^^  in  the  county  aforesaid,  and  on  divers  other  times  and 
occasions  between  ^^  first  day  oi  January,  iWJf.,  and  the  finding  of 
this  indictment,  in  the  county  aforesaid,  did  erect,  maintain,  establish, 
and  continue  to  use  a  certain  building,  buildings,  erection,  or  place 
situated  on  Xots  four  diWdi  five  oi  block  ten  oi  St.  Charles,  Floyd  county, 
Iowa,  now  Charles  City,  in  the  county  aforesaid,  keep  for  sale,  sell, 
and  keep  with  intent  to  sell,  intoxicating  liquors,  to-wit,  beer,  whiskey, 
gin,  and  all  other  kinds  of  intoxicating  liquors,  contrary  to  the  statute 
and  law  made  in  such  cases,  provided,  and  against  the  peace  and 
dignity  of  the  state  of  loiva,  and  the  laws  thereof. 

[(Signature  and  indorsements  as  in  Form  No.  10693.  y]"^ 

Form  No.  1 1  6  1 2  .' 

(Precedent  in  State  v.  Knoby,  6  Kan.  App.  335.)* 

[(Commencing  as  in  Form  No.  10825,  and  continuing  down  to  *)]^  that, 
on  or  about  the  25th  day  oi  November,  iS96,  in  the  county  of  lincoln 
and  state  of  Kansas,  one  Luther  Knoby  did  then  and  there  unlawfully 

1.  Iowa.  —  Code  (1897),  §  2384.  See  6.  The  omission  of  the  word  "to" 
z\so  supra,  note  i,  p.  468.  before   the    word    "keep"  in  this   in- 

2.  A  conviction  under  this  indict-  dictmenl  did  not  render  it  fatally  de- 
ment was  sustained.  fective,    and   a   conviction    thereunder 

3.  The  matter  to  be  supplied  in  [  ]  was  affirmed.  State  v.  Caffrey,  94 
will  not  be  found  in  the  reported  case.  Iowa  65. 

4.  The  words  "building  or  place"  7.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi, 
did  not  render  the  indictment  uncertain.  §  39.     See,  also,  jw/rfl,  note  i,  p.  468. 

6.  The  use  of  the  word  "  at  "  instead  8.  This  was  the  fifth  count  in  an  in- 
of  "  in  "  did  not  render  the  indictment  formation.  A  conviction  thereunder 
uncertain.  was  sustained,  the  court  holding  that 
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own  and  keep  a  place  wherein  intoxicating  liquors  were  sold,  bartered 
and  given  away  in  violation  of  law,  and  did  then  and  there  permit 
persons  to  resort  for  the  purpose  of  drinking  intoxicating  liquors  as 
a  beverage,  and,  intoxicating  liquors  then  and  there  being  kept  for 
sale,  barter  and  delivery  in  violation  of  law,  such  place  being'  in  a 
building  located  on  lot  12,  block  28,  in  the  town  of  Sylvafi  Grove,  in 
Lincoln  county,  Kansas,  to  the  common  nuisance  of  the  people  of  said 
county  and  state,  contrary  to  [(continuing  and  concluding  as  in  Form 
No.l0825).Y 

Form  No.  1 1  6  i  3  .'^ 

(Precedent  in  State  v.  Teissedre,  30  Kan.  480.)' 

[(^Commencement  as  in  Form  No.  10825. ')Y 

In  the  name  and  by  the  authority  of  the  State  of  Kansas,  I,  Theo- 
dore Laing,  county  attorney  in  and  for  the  county  of  Cloud,  in  said 
state,  who  prosecute  for  and  in  behalf  of  said  state  in  all  courts  sit- 
ting in  and  for  said  county  of  Cloud,  and  duly  empowered  to  inform 
of  offenses  committed  within  said  county,  come  now  here  and  give 
the  court  to  understand  and  be  informed,  that  Camille  Teissedre,  on, 
to  wit,  the  Jirst  day  of  June,  a.  d.  \%81,  and  on  divers  other  days  and 
times  between  that  date  and  the  day  of  the  filing  of  this  information 
in  said  county  of  Cloud,  did  keep  the  place  known  and  described  as 
the  west  room  of  Bartlett  &>  Crump's  brick  block,  situated  on  lot  one 
of  block  five  in  the  city  of  Clyde,  in  said  Cloud  county ;  and  in  said 
place  the  said  Camille  Teissedre,  as  well  as  divers  other  persons,  with 
the  knowledge  and  consent  of  the  said  Camille  Teissedre,  then  and  on 
said  other  days  and  times  unlawfully  did  sell,  barter,  give  way,  and 
keep  for  sale,  barter  and  use,  intoxicating  liquors,  in  violation  of  the 
act  of  the  legislature  of  the  state  of  Kansas,  approved  February  19, 
1881,  entitled  "An  act  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors,  except  for  medical,  scientific  and  mechanical 
purposes,  and  to  regulate  the  manufacture  and  sale  thereof  for  such 
excepted  purposes,"  to  the  common  nuisance  of  the  people  of  said 
state  of  Kansas,  contrary  to  [(contitiuing  and  concluding  as  in  Form  No. 
10825).Y 

the  information   sufficiently   described  vided  by  law,  and  then  and  there  not 

the  location.     The  conviction,  however,  being  lawfully  and   in   good  faith  en- 

under  the  third  and   fourth  counts  of  gaged  in  the  business  of  a  druggist, 

the  information,  was   reversed,  for  the  Fourth  Count:  That  on  or  about  the 

reason  that  the  offense  was  not  charged  first    day    of   November,    1896,    in   the 

with  proper  certainty.  county  oi"  {continuing  and  concluding  as 

The  third  and  fourth  counts  in  an  in-  in  the  third  count). 

formation  were  held  to  be  vicious,  as  1.  The  matter  to  be  supplied  in  [  ] 

not   indicating  to   the  defendant  with  will  not  be  found  in  the  reported  case, 

certainty  which  of  two  offenses  he  was  2.  Kansas.  — Gen.  Stat.  (1897),  c.  loi, 

required  to  meet.     These  counts  were  §39-     See  also  jw/ra,  note  i,  p.468. 

as  follows:  3.  In  this   case   it  was  held  that  an 

"  Third  Count:  That  on  or  about  the  information  charging  defendant  with 
fourth  day  of  November,  1896,  in  the  keeping  and  maintaining  a  common 
county  of  Lincoln  and  state  of  Kansas,  nuisance  need  not  charge  that  the  de- 
one  Luther  Knoby  did  then  and  there  fendant  had  no  permit  or  license  to 
unlawfully  sell,  barter  and  give  away  sell,  as  he  might  be  guilty  notwith- 
spirituous,  malt,  vinous  and  fermented  standing  the  fact  of  having  such  a 
intoxicating  liquors  without  taking  out  permit  {citing  State  v.  Shackle,  29  Kan. 
and  having  a  permit  therefor  as  pro-  341;  State  v.  Hunt,  29  Kan.  762). 
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Form  No.  11614.' 

(Precedent  in  State  v.  Ruby,  68  Me.  544.)' 

^Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)]3  did 
knowingly  and  wilfully,  and  without  having  any  legal  appointment  or 
authority  therefor,  keep  and  maintain  a  common  nuisance,  to  wit,  a 
certain  room  in  a  building  called  Hotel  de  Ponce.,  there  situate,  then 
and  there  by  him,  the  said  William  W.  Ruby.,  used  for  the  illegal  sale 
and  the  illegal  keeping  for  sale  of  intoxicating  liquors,  to  the  great 
damage  and  common  nuisance  of  all  citizens  of  said  state;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
Ernesto  Ponce,  of  Portland  aforesaid,  laborer,  on  the  day  and  year 
aforesaid,  at  Portland  aforesaid,  did  knowingly  and  unlawfully  permit 
the  room  aforesaid,  in  the  building  aforesaid,  which  said  room  and 
said  building  were  then  and  there  under  the  control  of  said  Ernesto 
Ponce,  to  be  then  and  there  used  by  the  said  William  W.  Ruby  for 
the  illegal  sale  and  illegal  keeping  for  sale  of  intoxicating  liquors 
as  aforesaid,  whereby  and  by  force  of  the  statute  in  such  case  made 
and  provided  said  Ernesto  Ponce  is  deemed  guilty  of  aiding  in  the 
maintenance  of  a  nuisance,  to  the  great  damage  and  common 
nuisance  of  all  citizens  of  said  state,  against  the  [(continuing  and  con- 
cluding as  in  Form  No.  1069T).^ 

Form  No.  1 1 6 1  5  .* 

{Commencement  as  in  Form  No.  6681)  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  making.this  complaint,  at 
said  Boston,  within  the  judicial  district  of  said  court,  knowingly,  wil- 
fully, and  without  having  any  legal  appointment  or  authority  there- 
for, did  keep  and  maintain  a  certain  common  nuisance,  to  wit:  a 
tenement  in  said  city  of  Boston,  within  the  judicial  district  of  said 
court,  then  and  on  said  other  days  and  times  there  used  for  the  ille- 
gal sale  and  illegal  keeping  for  sale  of  intoxicating  liquor,  to  the  great 
injury  and  common  nuisance  of  all  the  peaceable  citizens  of  said 
commonwealth,  there  residing,  inhabiting  and  passing,  against  the 
peace  and  dignity  of  said  commonwealth  and  contrary  to  {continuing 
and  concluding  as  in  Form  No.  6681). 

Form  No.  1 1 6  i  6 . 

(Precedent  in  Miller  v.  State,  3  Ohio  St.  488.)* 

[{Commencement  as  in  Form  No.  1083 Jf)]"^  that  on  the  second  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
four,  and  from  that  day  until  the  commencement  of  proceedings 
herein,  to  wit,  on  the  twenty-third  day  of  May,  in  the  year  aforesaid, 

1.  Maine.  —  Laws  (1887),  c.  140.  §  5;  4.  Massachusetts.  —  Pub.  Stat.  (1882), 
Laws  (1891),  c.  132,  §  4.  See  also  JM/ra,  c.  loi.  See  also  supra,  note  r,  p.  468. 
note  I,  p.  468.  5.  This  indictment  was   held   to   be 

2.  Conviction  under  this  indictment  sufficient  under  the  statute  under 
was  sustained.  which  it  was  drawn,  and  may  easily  be 

3.  The  matter  to  be  supplied  in  [  J  adapted  to  use  under  the  present  stat- 
will  not  be  found  in  the  reported  ute.  Bates'  Anno.  Stat.  Ohio  (1897), 
case.  §  6942.     See  also  supra,  note  i,  p.  468. 
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at  the  said  county  of  Clermont,  in  the  said  State  of  Ohio,  one  Frederick 
Miller  was  and  has  been  unlawfully  the  keeper  of  a  room  of  public 
resort,  where  intoxicating  liquors  were  and  have  been  then  and  there 
sold  by  said  Frederick  Miller  in  violation  of  an  act  of  the  general  as- 
sembly of  the  State  of  Ohio,  entitled  "an  act  to  provide  against  the 
evils  resulting  from  the  sale  of  intoxicating  liquors  in  the  State  of 
Ohio,"  and  passed  by  said  general  assembly  on  the  first  day  of  May, 
in  the  year  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  \icontinuing  and  concluding  as  in 
For?n  No.  10834).]^ 

Form  No.  1 1  6  i  7 .' 

(Precedent  in  State  v.  Tracey,  12  R.  I.  216.)^ 

{Cotnmencement  as  in  Form  No.  10717^  that  James  Tracey,  of 
Johnston,  in  said  county,  trader,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven,  and 
on  divers  other  days  and  times  between  said  last  mentioned  day  and 
the  finding  of  this  indictment,  with  force  and  arms,  at  Johnston,  in 
the  aforesaid  county  of  Providence,  did  keep  and  maintain  a  certain 
common  nuisance,  to  wit,  a  grog  shop  and  tippling  shop  and  building, 
place,  and  tenement  used  for  the  illegal  sale  and  keeping  of  intoxi- 
cating liquors,  and  for  the  habitual  resort  of  intemperate,  idle,  disso- 
lute, noisy,  and  disorderly  persons,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

And  the  jurors,  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  said  James  Tracey,  trader,  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-seven, 
and  on  divers  other  days  and  times  between  said  last  mentioned  day 
and  the  day  of  the  finding  of  this  indictment,  with  force  and  arms, 
dit  Johnston,  in  the  aforesaid  county  of  Providence,  did  keep  and  main- 
tain a  certain  grog  shop  and  tippling  shop  and  building,  place,  and 
tenement  used  for  the  illegal  sale  and  illegal  keeping  of  intoxicating 
liquors,  and  for  the  habitual  resort  of  intemperate,  idle,  dissolute, 
noisy,  and  disorderly  persons,  to  the  great  damage  and  common 
nuisance  of  all  the  good  citizens  of  this  State,  against  the  {continuing 
and  concluding  as  in  Form  No.  10717). 

Form  No.  1 1  6  i  8  .* 

{Commencement  as  in  Form  No.  10718')  that  John  Doe,  at  Fort  Mill, 
in  said  county  of  York  and  state  aforesaid,  on  the  ninth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  and  on  divers  other  days,  both  before  and  since  that  day, 
up  to  the  taking  of  this  inquisition,  did  wilfully  and  unlawfully  keep 

1.  The  matter  to  be  supplied  in  [  ]  4.  South  Carolina.  —  Laws  (1896),  p. 
will  not  be  found  in  the  reported  case.  138,  §  22. 

2.  Rhode  Island.  —  Gen.  Laws  (1896),  This  is  substantially  the  form  of  the 
c.  93.    See  also  i^M/ra,  note  i,  p.  468.  indictment  set  out  in  State  v.  Beckroge, 

3.  This  indictment  was  held  to  be  49  S.  Car.  484.  In  this  case  the  indict- 
sufficient  as  against  an  objection  for  ment  was  sustained  against  the  ob- 
duplicity  and  uncertainty.  jection     that    it    was    duplicitous    for 
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and  maintain  a  place  where  alcoholic  liquors  were  sold,  bartered 
and  given  away,  and  where  persons  were  permitted  to  resort  for 
the  purpose  of  drinking  alcoholic  liquors  as  a  beverage,  and  where 
alcoholic  liquors  were  kept  for  sale,  barter  and  delivery,  thereby  then 
and  there  keeping  and  maintaining  a  common  nuisance,  against  the 
form  {continuing  and  conctuding  as  in  Form  No.  10118). 

Form  No.  1 1  619.' 

(Vt.  Stat.  (1894),  §  4554.) 

{Commencement  as  in  Form  No.  6703)  did  unlawfully  keep  a  certain 
place  or  room,  used  as  a  place  of  resort,  called  and  known  as  {giving 
the  ndme  of  place  or  saloon.,  whether  saloon.,  billiard-room,  bar-rootn,  etc. ), 
situated  {giving  the  location  with  reasonable  certainty),  in  the  town  of 
Colchester,  in  said  county,  in  which,  then  and  there,  intoxicating 
liquor  was  kept  for  unlawful  sale,  furnishing  or  giving  away  (or  was 
unlawfully  sold,  furnished  or  given  away,  as  the  case  may  be),  to  the 
common  nuisance  of  all  the  good  people  of  this  state,  contrary  to 
{continuing  and  concluding  as  in  Form  No.  6703). 

(9)  For  Neglecting  to  Appoint  Town  Agent. 

Form  No.  1 1  6  2  c' 

{Commencement  as  in  Form  No.  10707)  that  at  an  annual  meet- 
ing of  the  legal  voters  of  the  town  of  Wilmot,  in  the  county  of  Merri- 
mack, which  was  duly  and  legally  notified  and  duly  and  legally  holden 
in  the  town  of  Wilmot  aforesaid  on  {inserting  date)  for  the  choice 
of  state  and  county  officers  and  of  all  necessary  town  officers  for 
said  town  of  Wilmot  and  for  other  purposes,  James  Woodbury,  Jr.,  of 
said  Wilmot,  esquire;  John  Pearce  Bell,  of  said  Wilmot,  yeoman,  and 
Charles  Lawrence,  of  said  Wilmot.,  yeoman,  at  said  Wilmot,  were  duly 
elected  selectmen  of  said  town  of  Wilmot,  for  the  year  then  com- 
mencing and  were  then  and  there  duly  qualified  and  sworn  to  do  and 
perform  all  the  duties  of  selectmen  of  said  town  of  Wilmot  for  the 
said  ensuing  year,  and  that  they,  the  %^\A  James  Woodbury,  Jr.,  John 
Pearce  Bell  and  Charles  Laiurence,  upon  {inserting  date)  commenced 
their  duties  as  selectmen  of  said  town  of  Wilmot,  and  ever  since  that 
time  have  acted  and  still  continue  to  act  as  selectmen  of  said  town 
of  Wilmot,  and  during  all  the  time  aforesaid  were  and  still  are  select- 
men of  said  town  of  Wilmot;  and  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  it  became  and  was  by  law  the  duty 
of  them,  the  saidya;^^^  Woodbury,  Jr.,  John  Pearce  Bell  dind.  Charles 

containing  several  allegations,  either  of  selectmen  of  the  town  were  liable  to 

which  would  constitute  the  offense  of  indictment  for    neglecting   to  appoint 

liquor  nuisance.  an  agent  for  the  purchase  and  sale  of 

1.  Vermont.  —  Stat.  (1894),  §  4512  <f/  liquors  under  N.  H.  Pub.  Stat.  (1891), 
seq.    See  also  supra,  note  i,  p.  468.  c.  112,  §  5.     The  court,  in  passing  upon 

2.  New  Hampshire.  —  Pub.  Stat,  this  indictment,  said,  "we  think  the 
(1S91),  c.  112,  §  5.  indictment  maintainable,  yet  the  court 

This  is  substantially  the  indictment  is  not  called  upon,  in  the  exercise  of 
set  out  in  State  v.  Woodbury,  35  N.  H.  its  discretion,  to  impose  more  than  a 
230,  in  which  case  it  was  held  that  the     nominal  fine. 
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Lawrence,  as  selectmen  as  aforesaid,  in  the  month  of  April  last  past, 
to  appoint  one  or  more  suitable  persons,  not  exceeding  three,  agents 
for  said  town  of  Wilmot  for  the  purchase  of  spirituous  and  intoxi- 
cating liquors  and  for  the  sale  thereof  within  said  town  of  Wilmot, 
to  be  used  in  the  arts,  or  for  medicinal,  mechanical  and  chemical 
purposes,  and  wine  for  the  commemoration  of  the  Lord's  supper,  and 
for  no  other  use  or  purpose  whatever;  and  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  they,  the  sda6.  James 
Woodbury,  Jr.,  John  Pearce  Bell  and  Charles  Lawrence,  at  the  said 
town  of  Wilmot,  during  all  the  time  aforesaid,  acting  and  being  select- 
men as  aforesaid,  and  well  knowing  their  duty  in  this  behalf,  but  in 
no  ways  regarding  it,  did  unlawfully,  knowingly,  wilfully  and 
unjustly  neglect  and  refuse,  during  all  the  month  of  April  last  past, 
to  appoint  any  suitable  person  or  persons,  agent  or  agents  for  said 
town  of  Wilmot,  for  the  purchase  of  spirituous  and  intoxicating 
liquors  and  for  the  sale  thereof  within  said  town  of  Wilmot,  to  be 
used  in  the  arts  or  for  medicinal  and  mechanical  [and  chemical]^  pur- 
poses, and  wine  for  the  commemoration  of  the  Lord's  supper,  or  for 
either  of  these  purposes,  and  that  they,  the  said  James  Woodbury,  Jr., 
John  Pearce  Bell dind  Charles  Lawrence,  as  selectmen  as  aforesaid,  at 
said  town  of  Wilmot,  ever  since  said  month  of  April  last  past,  have 
unlawfully,  knowingly,  wilfully  and  unjustly  neglected  and  refused,  and 
still  do  unlawfully,  knowingly,  wilfully  and  unjustly  neglect  and  refuse, 
to  appoint  one  or  more  person  or  persons  agent  or  agents  for  the 
purposes  aforesaid,  though  often  requested  so  to  do,  contrary  to 
{continuing  and  concluding  as  in  Form  No.  10707). 

(10)  For  Unlawfully  Granting  License.^ 

Form  No.  1 1  621.' 
(Precedent  in  State  v.  Kite,  81  Mo.  99.) 

[{Commencement  as  in  Form  No.  10703. )]  * 

"That  Benjamin  Kite,  P.  D.  Dillard  and  Charles  Likens,  late  of  the 
county  and  state  aforesaid,  on  the  26th  day  of  October,  188O,  the 
same  being  after  the  4^h  day  of  July,  i876,  at  the  county  of  Greene 
and  State  of  Missouri,  did  then  and  there  unlawfully  [wilfully  and 
knowingly]*  grant  a  dramshop  license  to  one  Henry  Scholten  to  keep 
a  dramshop  in  the  municipal  township  of  Boone,  the  same  being  then 
and  there  a  municipal  township  in  the  said  county  of  Greefie,  a 
majority,  to-wit,  the  number  of  the  tax-paying  citizens  in  said  town- 
ship not  having  then  and  there  signed  a  petition  asking  for  such 
license  to  keep  such  dramshop  in  said  municipal  township  of  Boone, 

1.  The  words  enclosed  by  [  ]  will  3.  Missouri. — Rev.  Stat.CiSSg).^  4576. 
not  be  found  in  the  reported  case.  4.  The  matter  to  be  supplied  in  [  ] 

2.  Precedent.  —  Indictment  against  will  not  be  found  in  the  reported  case, 
commissioners  of  excise  for  wilfully  5.  In  this  case  the  indictment  was 
and  corruptly  granting  a  license  to  a  held  to  be  defective  in  not  averring 
person  to  sell  liquors  as  an  innkeeper,  that  the  defendants  did  the  act  wil- 
knowing  him  to  be  a  man  of  unfit  fully,  knowingly  or  from  an  improper 
character,  is  set  out  in  People  v.  Nor-  motive.  These  words  have  been  in- 
ton,  7  Barb.  (N.  Y.)  477.  serted  in  [  ]  to  remedy  this  defect. 
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the  number  of  tax-paying  citizens  in  said  township  being  then  and 
there  Jf.0'2,  and  a  majority  of  the  tax-paying  citizens  in  said  township 
being  then  and  there  the  number  of  202,  and  such  petition  signed 
by  a  majority  of  the  tax-paying  citizens  of  said  township,  to-wit,  the 
number  of  202  of  said  tax-paying  citizens  not  having  been  then  and 
there  filed  in  the  office  of  the  clerk  of  the  county  court  of  said 
county,  said  county  having  then  and  there  a  county  court,  nor  by 
said  clerk,  said  court  having  then  and  there  a  clerk,  laid  before  said 
court  at  its  first  term  thereafter,  that  is  the  first  term  after  such 
petition  should  have  been  filed,  they,  the  said  Benjamin  Kite,  R.  D. 
Diilard  and  Charles  Likens,  being  [and  acting] ^  then  and  there  at 
the  time  of  the  granting  of  such  dramshop  license  as  aforesaid,  [as]^ 
justices  of  the  county  court  of  said  county,  and  then  and  there  con- 
stituting said  court,  contrary  to  [(continuing  and  concluding  as  in 
Form  No.  10703).^^ 

(11)  For  Unlawfully  Manufacturing.^ 

(cT)  Generally. 

Form  No.  11622.^ 
(Vt.  Stat.  (1894),  §  4548.)* 
(Commencing  as  in  Form  No.  6703)  that  yohn  Doe,  of  said  town  of 
Colchester,  in  said  county  of  Chittenden,  on  the  second  day  of  March, 
iS98,  at  said  town  of  Colchester,  in  said  county  of  Chittenden,  became  a 
manufacturer  of  intoxicating  liquors  without  authority,  contrary  to 
(continuing  and  concluding  as  in  Form  No.  6703). 

1.  The  indictment  was  also  defective  gaged  "  in  the  traffic  of  liquors  does 
in  not  sufficiently  charging  that  the  not  charge  the  offense  of  being  in- 
act  imputed  to  the  defendants  was  terested  in  the  manufacture  and  sale 
done  by  them  as  justices  of  the  county  of  liquor.  People  v.  Gregg,  59  Hun 
court.     This  defect  has  been  cured  by  (N.  Y.)  107. 

the  matter  inserted  in  [  ].  Charging  in  language  of  statute  is  not 

2.  The  matter  to  be  supplied  in  []  always  sufficient.  The  offense  must  be 
will  not  be  found  in  the  reported  case.  always  described  with  reasonable  cer- 

3.  For  statutory  provisions  relating  to  tainty.  U.  S.  v.  Simmons,  96  U.S.  360. 
the  ofifense  of  engaging  in  the  unlawful  Intended  for  illegal  sale  need  not  be 
manufacture  of  liquors  see  the  follow-  alleged,  as  this  is  immaterial.  Vt. 
ing:                    .  Stat.  (1894),  §  4548;  State  v.  Lovell,  47 

Kansas.  —  Gen.  Stat.   (1897),   c.   101,  Vt.  493. 

§  33.  Negativing  Authority  to  Manufacture 

Maine.  —  Rev.  Stat.   (1883),  c.  27,  §§  — In  Davis  v.  State,  39  Ala.  521,  it  was 

28,  29.  held  that   an    indictment,    under  Ala. 

Michigan. — Comp.   Laws  (1897),  §§  Laws    (1863),    p.     11,    for    unlawfully 

5412-5435.  distilling  grain  into  liquor,  unless  em- 

North  Dakota.  —  Rev.  Codes  (1895),  ployed  or  authorized  by  the  governor 

§  7593.  to  do  so,  must  negative  the  fact  that 

Vermont.  —  Stat.  (1894).  §  4460.  defendant  was  authorized  or  employed 

United  States.  —  Rev.  Stat.   (1878),  §  by  the  governor. 

3281.  4.    Vermont. —  Stat.     (1894),  §    4460. 

See  also  list  of  statutes  cited  supra.  See  also  supra,  note  3,  this  page, 

note  I,  p.  451.  6.  The  form  of  complaint  against  a 

Requisites   of  the    Indictment,   etc.  —  manufacturer   of    intoxicating    liquor 

Generally. — See  supra,  note  I,   p.  452.  prescribed  by  the  statute  is  sufficient. 

Charging  that  defendant  was  "  en-  State  v.  Lovell,  47  Vt.  493. 
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(J))    Without  Paying  Tax.  ^ 

Form  No.  i  1623.* 

(Precedent  in  U.  S.  v.  Simmons,  96  U.  S.  363.)* 

[(^Commencing  as  in  Form  No.  10731,  and  continuing  down  to  *)]*  did 
knowingly  and  unlawfully  engage  in  and  carry  on  the  business  of  a 
distiller,  within  the  intent  and  meaning  of  the  internal  revenue  laws 
of  the  United  States,  with  the  intent  to  defraud  the  Utiited  States  of 
the  tax  on  the  spirits  distilled  by  him,  against  the  [{continuing  and 
concluding  as  in  Form  No.  10731).]^ 

(12)  For  Unlawfully  Prescribing.* 


1.  For  other  forms  connected  with 
prosecutions  for  violations  of  the  in- 
ternal revenue  laws  of  the  United 
States  see  the  title  Revenue  Laws. 

2.  (/nited  States.  — Rev.  Stat.  (1878), 
§  3281. 

3.  This  was  the  fourth  count  of  the 
indictment,  and  was  sufficient  to  au- 
thorize a  judgment  against  the  defend- 
ant, the  court  holding  that  the  intent 
being  properly  charged,  the  means 
were  matters  of  evidence  for  the  con- 
sideration of  the  jury. 

4.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 

5.  For  statutory  provisions  relating  to 
this  offense  see  the  following: 

Missouri.  — Rev.  Stat.  (1889),  §  4624. 

North  Carolina.  —  Laws  (1887),  c.  215. 

Texas.  — Pen.  Code  (1895),  art.  405. 

West  Virginia.  —  Code  (1891)  c.  32,  § 
6  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Beqoisites  of  the  Indictment,  etc.  — 
Generally.  — See  supra,  note  i,  p.  452. 

Certainty.  —  Charge  must  include  all 
the  facts  required  by  the  statute. 
Frank  v.  Com.,  (Kv.  1891)  15  S.  W. 
Rep.  877;  Stovall  v.  State,  37  Tex. 
Crim.  Rep.  337. 

Describing  Prescription.  — The  indict- 
ment need  not  set  forth  the  prescription 
verbatim.  Describing  a  prescription 
sufficiently  to  identify  it  is  all  that  is 
required.  State  v.  Anthony,  52  Mo. 
App.  507. 

Under  some  statutes,  it  should  be  dis- 
tinctly averred  that  the  prescription 
was  false  and  fraudulent,  and  in  what 
particular  said  falsity  and  fraud  con- 
sisted. State  V.  Farmer,  104  N.  Car. 
887;  Com.  V.  Green.  80  Ky.  178. 

In  local-option  district,  the  indictment 
against  a  physician  for  unlawfully  pre- 
scribing should  show,  by  proper  aver- 
ment,   that   the   local-option    law   had 


been  adopted  and  was  in  force  in  the 
district  in  which  the  offense  was  com- 
mitted. Alford  V.  State,  37  Tex.  Crim. 
Rep.  386. 

Kind  of  liquor  for  which  the  prescrip- 
tion was  given  need  not  be  alleged. 
State  V.  Anthony,  52  Mo.  App.  507. 

Not  for  Medicinal  Purposes.  —  An  in- 
dictment, under  Mo.  Rev.  Stat.  (1889), 
§  4624,  against  a  physician,  should 
state  that  the  physician  issued  the  pre- 
scription for  the  purpose  of  enabling 
liquor  to  be  obtained  and  used  other- 
wise than  for  medicinal  purposes. 
Charging  that  liquor  was  used  not  for 
medicinal  purposes,  but  as  a  beverage, 
will  not  suffice.  State  v.  Umphrey,  40 
Mo.  App.  327. 

Personal  Examination.  —  Under  the 
Texas  statute,  the  indictment  must 
charge  that  defendant  had  not  made  a 
personal  examination  of  the  person  for 
whom  he  prescribed,  as  well  as  that 
such  person  was  not  actually  sick. 
Stovall   V.  State,   37  Tex.   Crim.    Rep. 

337. 

Quantity  of  liquor  for  which  the  pre- 
scription was  given  need  not  be  alleged. 
State  V.  Anthony,  52  Mo.  App.  507. 

Precedent.  —  In  State  v.  Anthony,  52 
Mo.  App.  507,  defendant  was  convicted 
under  an  indictment  which  charged 
"  that  on  the  seventh  day  oi  July,  l8<p/, 
at  and  in  said  county  (Cra%vford),  one 
L.  A.  Anthony,  then  a  physician  en- 
gaged in  the  practice  of  medicine,  did 
then  and  there  unlawfully  make  out 
and  issue  to  one  George  Matlock  a  pre- 
scription for  intoxicating  liquor,  to  be 
used  otherwise  than  for  medical  pur- 
poses, against  the,"  etc.  The  court 
said:  "The  indictment,  although  sub- 
ject to  criticism,  is,  in  our  opinion, 
sufficiently  definite  to  apprise  the  de- 
fendant of  the  offense  so  as  to  enable 
him  to  prepare  his  defense,  if  he  had 
any.     That  is  all  the  law  requires." 
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Form  No.  1 1  624.' 
(Precedent  in  State  v.  Umphrey,  40  Mo.  App.  328.) 
[(Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]* 
then  and  there  being  a  physician,  did  unlawfully  make  and  issue  a 
prescription,  to  one  Sol.  Douner,  for  a  certain  quantity  of  intoxicating 
liquors,  to  wit,  one  pint  of  alcohol,  one  pint  of  whiskey,  one  pint  of 
brandy,  and  one  glass  of  beer,  [for  the  purpose  of  enabling  him,  the 
said  Sol.  Douner,  to  use  the  said  liquors  otherwise  than  for  medicinal 
purposes,  to  wit,  as  a  beverage,  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10703).]^ 

Form  No.  11625.* 
(Precedent  in  State  v.  Watts,  43  W.  Va.  183.)* 

State  of  West  Virginia,  IVajne  county,  to  wit:  The  grand  jurors 
of  the  State  of  West  Virginia  in  and  for  the  body  of  the  county,  of 
Wayne,  impaneled  and  sworn  in  the  Circuit  Court  of  said  county, 
and  now  attending  said  court  upon  their  oaths,  present  that  Alvis 
Watts,  a  practicing  physician,  in  said  county,  on  the  1st  day  of 
January,  i896,  for  the  purpose  of  aiding  one  Fitzhue  Stephens,  a 
licensed  druggist  doing  business  as  such  in  said  county,  in  violating 
chapter  32  of  the  Code  of  West  Virginia,  in  the  unlawful  sale  of 
spirituous  liquors,  did  unlawfully  give  one  G.  W.  Fry  a  written  pre- 
scription for  spirituous  liquors,  specifying  therein  the  said  G.  W.  Fry 
as  the  person  to  whom  said  liquors  were  to  be  furnished  by  said 
Fitzhue  Stephens,  druggist,  together  with  the  kind  and  quantity  of 
liquors  to  be  so  furnished,  and  did  in  said  prescription  falsely,  know- 
ingly, and  unlawfully  state  that  said  spirituous  liquors  so  prescribed 
Were  absolutely  necessary  as  a  medicine,  and  not  to  be  used  as  a 
beverage;  he,  the  said  Alvis  Watts,  then  and  there  well  knowing 
that  said  spirituous  liquors  so  prescribed  for  the  said  G.  W.  Fry\i&rQ. 
not  absolutely  necessary  as  a  medicine,  for  the  said  G.  W.  Fry,  and 
were  to  be  used  by  him  as  a  beverage,  against  the  [{continuing  and 
concluding  as  in  Form  No.  10726).]^ 

(13)  For  Unlawfully  Removing  and  Concealing.* 

Form  No.  1x626.'' 

(Precedent  in  Pounds  v.  U.  S.,  171  U,  S.  35.)' 

1.  Missouri.  —  Rev.  Stat.  (1889),  §  sufficient  as  charging  an  offense 
4624.     See  also  j«/ra,  note  5,  p.  478.  against  a  physician  for  issuing  a  pre- 

2.  The  matter  to  be  supplied  in  [  ]  scription'to  aid  a  druggist  in  violating 
will  not  be  found  in  the  reported  case,  the  provisions  of  the  statute. 

3.  The  indictment  in  this  case  was  6.  For  other  forms  connected  with 
defective  in  not  charging  that  the  prosecutions  for  violations  of  the  in- 
physician  issued  the  prescription  for  ternal  revenue  laws  of  the  United 
the  purpose  of  enabling  the  liquors  to  States  see  the  title  Revenue  Laws. 

be   obtained    and   used    for    purposes  7.   United  States,  —  Rev.   Stat.  (1878), 

other  than  medicinal.     The  matter   in  §  3296. 

[]    has  been  inserted  to  remedy  this  8.  A  conviction  under  this  indictment 

defect.  was  sustained,  the  court  holding  that 

4.  West  Virginia. —  Code  (i8gi),  c.  32,  the  charge  as  to  the  performance  of  the 
%b  et  seq.    See  also  supra,  note  5,  p.  478.  act  at  a  particular  time  and  place  in 

6.  This  indictment  was   held   to  be     the  language  of  the  statute  was  certain. 
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^{Commencing  as  in  Form  No.  10729,  and  continuing  down  to  f-)]^ 
The  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  at  the  time  and  place,  and  within  the  jurisdiction  afore- 
said, the  said  George  Founds  unlawfully  did  conceal  and  aid  in  the 
concealment  of  distilled  spirits  on  which  the  tax  had  not  been  paid, 
which  said  spirits  had  been  removed  to  a  place  other  than  the  dis- 
tillery warehouse  provided  by  law,  contrary  to  \{cont{nuing  and  con- 
cludi?igas  in  Form  No.  10729).^ 

(14)  For  Unlawfully  Selling  or  Giving  Away.^ 


1.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 

2.  Beqoisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  i,  p.  452. 
See  also  lists  of  statutes  citei  supra, 
note  I,  p.  451,  and  infra,  note  2,  p.  535. 

Certainty.  —  An  indictment  should 
set  out  the  particular  acts  constituting 
the  violation  of  law.  State  v.  Cox,  29 
Mo.  475.  Charging  in  language  ap- 
plicable equally  to  two  statutes  regu- 
lating the  sale  is  insufficient.  State  i/. 
Leavitt,  63  N.  H.  381. 

In  State  v.  Lane,  33  Me.  536,  it  was 
held  that  a  complaint  charging  merely 
"  the  crime  of  having  sold  a  quantity 
of  spirituous  liquor "  charged  no 
offense. 

Defendant,  Averments  Concerning  — 
Generally.  —  Name  of  the  person  who 
actually  sold  need  not  be  alleged. 
State  V.  Caldwell,  (Miss.  1895)  17  So. 
Rep.  372. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Addition  of  degree  or  mystery  of  de- 
fendant is  not  necessary  in  a  present- 
ment for  retailing  liquor.  Com.  v. 
Rucker,  14  B.  Mon.  (Ky.)  184. 

Agent.  —  In  State  v.  Corrigan,  24 
Conn.  286,  the  complaint  stated  that, 
"  on  the  6th  day  of  August,  A.  D.  iSj/, 
at  said  Middletown,  said  Corrigan,  now 
of  said  Middletown,  with  force  and 
arms,  by  himself  or  by  his  agent,  did 
sell,"  etc.  The  words  "by  himself 
or  by  his  agent "  were  held  to  be  re- 
dundant, not  vitiating  the  complaint. 

Name  of  the  clerk  or  agent  of  de- 
fendant who  is  alleged  to  have  made 
the  illegal  sale  need  not  be  stated. 
Loeb  V.  State,  75  Ga.  258. 

Alleging  that  defendant  acted  "as 
agent  and  assistant  of  G.  Clark  in 
effecting  the  sale,"  etc.,  sufficiently 
alleged  that  a  sale  was  made.  State  v. 
Caldwell,  (Miss.  1895)  17  So.   Rep.  372. 

Interest   in    Sale. — The   manner   in 


which  defendant  was  interested  in  the 
sale  is  a  matter  of  proof  and  need  not 
be  alleged,  it  being  sufficient  to  charge 
that  he  was  interested  in  the  sale. 
Waller  v.  State,  38  Ark.  656. 

Delivery.  —  The  indictment  need  not 
allege  specifically  that  the  defendant 
delivered  the  liquor  to  purchaser.  Ben- 
nett V.  State  (Tex.  Crim.  App.  1899),  5° 
S.  W.  Rep.  947. 

Dnplicity —  Generally.  —  Charging  in 
the  same  count  the  selling  and  giving 
away  of  two  or  more  of  the  liquors 
named  in  Neb.  Comp.  Stat.,  c.  50,  §  11, 
is  bad.     Smith  v.  State,  32  Neb.  105. 

Charging  defendant  in  the  same 
count  with  a  sale  of  liquor  and  with 
keeping  a  saloon  where  liquors  are  sold 
and  furnished  as  a  beverage,  is  du- 
plicitous.     People  v.   Keefer,  97  Mich. 

15. 

But  charging  several  sales  of  liquor 
at  the  same  time  has  been  held  to 
charge  but  one  offense.  State  v.  At- 
kins, 40  Mo.  App.  344.  And  charging 
that  defendant  retailed  twenty  glasses 
or  drams  of  intoxicating  liquors,  to 
divers  persons  at  divers  times,  did  not 
present  more  than  one  offense,  within 
the  meaning  of  Iowa  code.  Zumhoff 
V.  State,  4  Greene  (Iowa)  526. 

Charging  that  defendant  "  did  un- 
lawfully sell  beer  to  persons  unknown  " 
was  not  bad  for  duplicity,  under  an 
ordinance  making  each  separate  act  of 
selling  an  offense.  State  v.  King,  37 
Iowa  462. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Conjunctive  Averments.  —  Indict- 
ments  have  been  held  to  be  sufficient 
against  the  objection  for  duplicity 
which,  in  describing  the  liquor,  con- 
tained the  following  phrases:  "Whiskey 
and  brandy."  Thompson  v.  State,  37 
Ark.  408.  "Wine,  brandy,  rum  and 
other  strong  liquors."  State  v.  Cottle, 
15  Me.   473.     "Vinous  and  spirituous 
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liquors."     Lea  v.  State,  64   Miss.  201; 
Murphy  v.  State,  28  Miss.  637. 

Indictments  have  been  held  to  be 
sufficient  against  objection  for  duplicity 
which,  in  describing  the  barter,  sale  or 
gift,  used  the  following  phrases:  "Did 
sell  and  give  away  whiskey."  Thomp- 
son V.  State,  37  Ark.  408.  "Barter, 
sell  and  exchange  and  otherwise  dis- 
pose of."  Pettit  V.  People,  24  Colo. 
517.  "  Sell  and  exchange."  State  v. 
Teahan,  50  Conn.  92;  Ninenger  v. 
State,  25  Tex.  App.  449;  Croom  v.  State, 
25  Tex.  App.  556.  "Sold  and  given." 
State  V.  Finan,  10  Iowa  19.  "Did  sell 
and  cause  to  be  sold."  Com.  v.  Schoen- 
hutt,  3  Phila.  (Pa.)  20,  15  Leg.  Int. 
(Pa.)  4.  "  Offer  to  sell,  sell,  and  suffer 
to  be  sold."     State  v.   Nolan,  15   R.  I. 

529- 

In  Eagan  v.  State,  53  Ind.  162,  the 
affidavit  and  information  charged  sub- 
stantially that  defendant  did  "  sell, 
barter  and  give  away  intoxicating 
liquor  to,"  etc.  As  against  the  objection 
that  the  affidavit  was  duplicitous,  it  was 
held  that  the  words  which  charged  the 
selling  and  the  barter  should  be  re- 
garded as  surplusage  and  leave  a  good 
charge  of  giving  away.  (^Following 
Divine  v.  State,  4  Ind.  240;  Shafer  v. 
State,  26  Ind.  191.) 

When  a  sale  or  gift,  if  charged  in  the 
alternative  under  a  local  statute,  both 
the  sale  and  the  gift  should  be  alleged 
to  have  been  made  contrary  to  law. 
Hubbard  v.  State,  109  Ala.  i. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Disjunctive  Averments .  —  Ordinarily, 
the  use  of  the  word  "  or "  is  fatal  in 
charging  a  criminal  offense,  though  it 
may  be  proper  in  enumerating  negative 
averments  required  to  exclude  excep- 
tions of  a  statute.  State  v.  Carver,  12 
R.  I.  285.  Hence,  it  has  been  held  in- 
sufficient to  charge  that  defendant  "  did 
sell  or  give  away  whiskey."  Thomp- 
son V.  State,  37  Ark.  408.  Or  "did 
sell,  give  away,  or  otherwise  dispose  of 
intoxicating  liquors."  State  v.  Fair- 
grieve,  29  Mo.  App.  641;  State  v.  Pitt- 
man,  76  Mo.  56. 

But  it  has  been  held  that  where  the 
statute  makes  it  an  offense  to  "vend, 
sell,  deal  or  traffic  in"  liquors,  the 
word  "or,"  being  used  to  connect  two 
synonymous  expressions,  may  be  used 
in  charging  an  offense.  Clifford  v. 
State,  29  Wis.  327. 

Where,  however,  the  statute  describes 
10  E.  of  F.  P.— 31. 


the  offensej  as  one  of  selling  "  spiritu- 
ous, ardent  or  intoxicating  liquors  or  in- 
toxicating drinks,  viz.,  rum,  gin, 
brandy,  whiskey,  ale,  and  beer,  or 
wine,"  the  words  connected  by  "or  "  are 
not  synonymous, but  used  disjunctively, 
and  a  complaint  in  the  very  words  of 
the  statute,  retaining  the  word  "or," 
will  not  charge  any  offense  with  suf- 
ficient certainty  to  sustain  a  conviction 
thereon.     Clifford  v.  State,  29  Wis.  327. 

Charging  the  offense  of  selling  spirit- 
uous or  intoxicating  liquors  in  the 
language  of  the  statute  is  sufficient. 
State  v.  Witt,  39  Ark.  216.  As  by 
charging  that  defendant  "did  unlaw- 
fully sell  intoxicating  liquors,  wine, 
ardent  spirits,  spirituous,  or  malt 
liquors,  or  mixtures  thereof,"  etc. 
Thomas  v.  Com.,  90  Va.  92  {citing 
Morgan  v.  Com.,  7  Gralt.  (Va.)  592). 
So,  charging  the  selling  of  "intoxicat- 
ing or  malt  liquors  "  was  held  to  be 
sufficient,  the  word  "or"  being  used 
to  explain  the  kind  of  intoxicating 
liquors  sold.  State  v.  Boucher,  59  Wis. 
477- 

But  it  has  been  held  to  be  bad  for  un- 
certainty to  charge  that  defendant  sold 
"  whiskey  or  brandy."  Thompson  v. 
State,  37  Ark.  408.  Or  that  the  de- 
fendant sold  a  quantity  of  "  spirituous, 
malt,  or  intoxicating  liquor."  Gran- 
tham V.  State,  89  Ga.  121. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Charging  in  language  of  statute  ver- 
batim, or  substantially  omitting  nothing 
material,  is  sufficient.  Pettibone  v. 
State,  19  Ala.  586;  State  v.  Adams,  16 
Ark.  497;  State  v.  Witt,  39  Ark.  216; 
Whiting  v.  State,  14  Conn.  487;  McCut- 
cheon  v.  People,  69  111.  601;  Wood  v. 
State,  9  Ind.  App.  42;  Howell  v.  State, 
4  Ind.  App.  148;  State  v.  Hoard,  123 
Ind.  34;  Payne  v.  State,  74  Ind.  203; 
State  V.  Price,  75  Iowa  243;  Zumhoff  v. 
State,  4  Greene  (Iowa)  526;  Our  House 
No.  2  V.  State,  4  Greene  (Iowa)  172; 
State  V.  Devine,  4  Iowa  443;  State  v. 
Looker,  54  Kan.  227;  State  v.  Baskett, 
52  Mo.  App.  389;  Com.  V.  Purdy,  147 
Mass.  29;  State  v.  Meagher,  49  Mo. 
App.  571;  State  V.  Atkins,  40  Mo.  App. 
344;  State  V.  Houts,  36  Mo.  App.  265; 
State  V.  Abbott,  31  N.  H.  434;  Com.  v. 
Sellers,  130  Pa.  St.  32;  State  v.  Mc- 
Gough,  14  R.  I.  63;  State  v.  Stone,  54 
Vt.  550;  State  v.  Boggess,  36  W.  Va. 
713;  State  V.  Hall,  26  W.  Va.  236.  See 
also  notes  infra,  this  article,  where  this 
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principle  has  been  applied  in  charging 
particular  offenses. 

Words  of  equivalent  import  may  be 
used,  without  following  the  exact  words 
of  the  statute,  in  charging  the  offense. 
State  V.  Effinger,  44  Mo.  App.  81.  So 
held  where  an  indictment,  charging 
the  sale  of  "intoxicating  liquor,  to 
wit,  one  pint  of  whiskey,"  the  statute 
describing  the  offense  as  that  of  sell- 
ing, "etc.,  liquor."  State  v.  Dengolen- 
sky.  82  Mo.  44. 

All  the  terms  employed  in  the  statute 
need  not  be  used  in  the  indictment,  if  it 
sets  forth  the  offense  so  plainly  that  its 
nature  may  be  easily  understood,  and 
that  it  is  otherwise  sufficiently  technical 
and  correct.     Loeb  v.  State,  75  Ga.  258. 

Where  an  offense  is  described  in  the 
statute  as  consisting  of  a  series  of  acts, 
which  are  set  forth  in  the  enacting 
clause,  the  indictment  must  follow  the 
language  of  the  statute;  but  this  is  not 
true  where  the  enacting  clause  does 
not  contain  such  a  description,  in  which 
case  the  offense  may  be  charged  in 
general  terms.  State  v.  Collins,  48 
Me.  217.  See  also  State  v.  Lashus,  79 
Me.  541;  State  v.  Schmid,  57  N.  J.  L. 
625. 

In  State  v.  Schmid,  57  N.  J.  L.  625, 
an  indictment  which  charged  that  the 
defendant  "  on  the  j/j^/day  oi  January, 
iSg4,  did  sell  by  retail  and  cause  and 
knowingly  permit  to  be  sold  to  George 
Lewis,  certain  intoxicating  liquors, 
contrary  to,"  etc.,  was  held  to  be  insuffi- 
cient, as  containing  no  description  of 
any  legal  offense,  notwithstanding  it 
recited  the  words  of  the  statute  defining 
the  offense. 

A  complaint,  founded  on  Me.  Rev. 
Stat.,  c.  27,  §  31,  which  follows  the 
language  of  the  statute  merely,  is  insuffi- 
cient, as  being  too  indefinite.  State  v. 
Lashus,  79  Me.  541. 

See  also  notes  infra,  this  article,  for 
applications  of  this  rule  in  prosecutions 
for  particular  unlawful  sales. 

Joinder  of  Offenses,  —  A  count  charg- 
ing the  illegal  sale  of  liquor  may  be 
joined  with  a  count  charging  the  keep- 
ing of  liquor  for  sale  in  violation  of 
law.     Hans  v.  State,  50  Neb.  150. 

Where  one  of  two  counts  charges  the 
violation  of  a  system  of  law  which  au- 
thorizes the  sale  of  liquor  if  a  license 
has  been  obtained,  and  the  other  count 
charges  the  violation  of  a  system  which 
prohibits  any  sale  of  such  liquor  in 
the  part  of  the  territory  covered  by  the 
allegations   of  the   former   count,    the 


two  counts  are  irreconcilably  repug- 
nant and  insufficient.  Butler  v.  State, 
25  Fla.  347. 

Kind  of  Liquor —  Generally.  — The  kind 
of  liquor  need  not  be  alleged.  State  v. 
Miller,  24  Conn.  522;  Whiting  v.  State, 
14  Conn.  487;  Kan.  Laws (1885),  c.  149, 
§  14;  State  V.  Downs,  116  N.  Car.  1064; 
U.  S.  V.  Gordon,  i  Cranch  (C.  C.)  58. 
Particularly  when  the  words  "  intoxi- 
cating liquor  "  are  used.  Com.  v.  Hen- 
derson, 140  Mass.  303;  State  z/.  Teahan^ 
50  Conn.  92. 

Charging  the  sale  of  "spirituous 
liquors  "  in  one  count  and  the  sale  of 
"intoxicating  liquors"  in  another 
count  is  sufficiently  certain  without 
specifying  the  kind  of  liquor  sold. 
State  V.  Witt,  39  Ark.  216. 

•Charging  the  selling  of  ^'^  one  pint  of 
liquor"  is  insufficient  as  stating  the 
offense  under  the  statute  prohibiting 
the  sale  of  "intoxicating  liquors." 
Ward  V.  State,  48  Ind.  293. 

See  also  notes  infra,  this  article,  for 
applications  of  this  rule  in  prosecutions 
for  particular  unlawful  sales. 

Alcohol.  — Charging  merely  the  sale 
of  alcohol  alleges  no  crime.  State  v. 
Witt,  39  Ark.  216.  See  also  Winn  v. 
State,  43  Ark.  151;  Emerson  v.  State, 
43  Ark.  372;  State  v.    Martin,  34  Ark. 

340- 

'^^ Intoxicating.''  —  Charging  sale  of 
whiskey  is  sufficient,  without  alleging 
that  it  was  intoxicating  liquor.  Car- 
mon  V.  State,  18  Ind.  450;  State  v. 
Jones,  3  Ind.  App.  121 ;  Daniels  v.  Gray- 
son College,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  205. 

So  charging  the  sale  of  "  malt  liquor" 
is  sufficient.  Myers  v.  State,  93  Ind. 
251. 

Where  the  indictment  properly 
charged  the  sale  of  intoxicating  liquor, 
the  mere  clerical  omission  of  the  word 
"  liquor  "after  the  word  "  intoxicating" 
is  not  a  fatal  defect.  Walter  v.  State, 
105  Ind.  589. 

'■^Spirituous.''  —  Describing  liquor  as 
"rum,  brandy  and  gin"  is  sufficient, 
without  alleging  that  they  were  spiritu- 
ous liquors.  State  v.  Munger,  15  Vt. 
290. 

Method  of  selling  need  not  be  alleged 
in  an  indictment  for  unlawfully  selling 
intoxicating  liquors.  State  v.  Devine, 
4  Iowa  443. 

Negativing  Authority  to  Sell.  —  Where 
want  of  license  does  not  constitute  an 
essential  element  of  the  offense,  it  need 
not  be  negatived.     Glass  v.   State,  45. 
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Ark.  173;  State  v.  Devers,  38  Ark. 
517;  Barth  v.  State,  18  Conn.  432; 
Com.  V.  Allen,  15  B.  Mon.  (Ky.)i;  State 
V.  Rollins,  77  Me.  380;  Yankton  v. 
Douglass,  8  S.  Dak.  440.  As  where 
defendant  could  not  have  had  a  legal 
license.    State  v.  Bertrand,  72  Miss.  516. 

But  where  want  of  license  is  an  ele- 
ment of  the  offense  it  should  be  nega- 
tived. Com.  V.  Baird,  4  S.  &  R.  (Pa.) 
141;  Bush  V.  Republic,  i  Tex.  455. 

Charging  a  sale  without  authority  of 
law  in  general  terms  has  been  held  to 
be  sufficient.  West  v.  State,  70  Miss. 
598. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Negativing  Exceptions.  —  See  the  fol- 
lowing cases:  Carson  v.  State,  69  Ala. 
235;  State  V.  Scarlett,  38  Ark.  563;  Wil- 
son V.  State,  35  Ark.  414;  Elkins  v. 
State,  13  Ga.  435;  Metzker  v.  People, 
14  111.  loi;  Kinser  v.  State,  9  Ind.  543; 
Throckmorton  v.  Com.,  (Ky.  1896)35 
S.  W.  Rep.  635;  State  v.  Keen,  34  Me. 
500;  Rawlings  v.  State,  2  Md.  201; 
People  V.  Sullivan,  83  Mich.  355; 
People  V.  Robbins,  70  Mich.  130;  State 
V.  Hale,  72  Mo.  App.  78;  State  v.  Gib- 
son, 61  Mo.  App.  368;  State  v.  Gregory, 
27  Mo.  231;  State  v.  Moore,  107  Mo. 
78;  State  V.  Crowley,  37  Mo.  369;  State 
V.  Elam,  21  Mo.  App.  290;  State  %•. 
Buford,  10  Mo.  703;  State  v.  Shaw,  35 
N.  H.  217;  State  v.  McGlynn,  34  N.  H. 
422;  State  V.  Blaisdell,  33  N.  H.  38S; 
Jefferson  v.  People,  loi  N.  Y.  ig; 
People  V.  Crotty,  12  N.  Y.  Crim.  Rep. 
473;  State  V.  Downs,  116  N.  Car.  1064; 
State  V.  Walsh.  14  R.  I.  507;  State  v. 
Beswick,  13  R.  I.  211;  State  v.  Rush, 
13  R.  I.  198;  State  V.  O'Donnell,  10 
R.  I.  472;  Com.  V.  Hill.  5  Gratt.  (Va.) 
682;  Shelp  V.  U.  S.,  81  Fed.  Rep.  694; 
U.  S.  V.  Nelson,  29  Fed.   Rep.  202. 

See  also  notes  infra,  this  article,  for 
applications  of  this  rule  in  prosecutions 
for  particular  unlawful  sales. 

Place  of  Sale.  —  The  town  or  city  in 
which  the  sale  was  made  should  be 
stated,  though  it  may  be  sufficient  if 
only  the  county  be  stated.  Zumhoflf  v. 
State.  4  Greene  (Iowa)  526. 

Stating  the  place  as  "  being  in  the 
town  of  Hector  "  was  sufficient  as  stating 
a  sale  made  in  the  county  in  which  the 
town  was  located.  People  v.  Cramer, 
12  N.  Y.  Crim.  Rep.  469. 

In  Peoples.  Bacon,  (Mich.  1898)75  N. 
W.  Rep.  438,  the  place  of  sale  was  de- 
scribed  as     "a    certain    room   on   the 


ground  floor  of  a  certain  building 
known  as  and  called  the  '  Bacon  Car- 
penter Shop,'  situated  on  the  south  side 
of  Main  street,  in  the  village  of  Grand 
Junction." 

An  indictment  charging  sale  of 
liquor  in  supervisors'  district  No.  i, 
Copiah  county,  need  not  aver  that  the 
sale  was  made  in  a  public  place  or  for 
the  purpose  of  inducing  trade,  as  these 
words  are  necessary  cnly  in  charging 
the  offense  of  giving  away  liquor.  King 
V.  State,  66  Miss.  502. 

Price  for  which  liquor  was  sold  need 
not  be  alleged.  State  v.  Pischel,  16 
Neb.  608;  State  v.  Hines,  13  R.  I.  10. 
Contra,  State  v.  Lockstand,  4  Ind.  572; 
State  V.  Miles,  4  Ind.  577;  Segur  v. 
State,  6  Ind.  451;  Miles  v.  State,  5  Ind. 
239;  Divine  v.  State,  4  Ind.  240;  State 
V.  Downs,  7  Ind.  237;  Hubbard  v. 
State,  ,11  Ind.  554. 

In  State  v.  Finan,  10  Iowa  ig,  it  was 
held  that  an  information,  under  Iowa 
Laws  (1855),  c-  45.  §  6,  for  giving  away 
intoxicating  liquor,  should  aver  that 
the  liquor  was  given  away  in  considera- 
tion of  the  purchase  of  property. 

Purchaser's  Name  —  Generally.  —  The 
name  of  the  person  to  whom  the  liquor 
was  sold  need  not  be  alleged.  State  v. 
Nunnelly,  43  Ark.  68;  State  v.  Bailey, 
43  Ark.  150;  Johnson  v.  State,  40  Ark. 
453;  McCuen  v.  State,  19  Ark.  630;  Mc- 
Cuen  V.  State,  19  Ark.  636;  Myers  v. 
People,  67  111.  503;  Kan.  Laws  (1885), 
c.  149,  §  14;  Lea  V.  State.  64  Miss.  201; 
Riley  v.  State,  43  Miss.  397;  State  v. 
Wingfield,  115  Mo.  428;  State  v.  Doyle, 
II  R.  I.  574;  State  V.  Munger,  15  Vt. 
290;  U.  S.  V.  Gordon,  i  Cranch  (C.C.)  58. 

See  also  notes  infra,  this  article,  for 
applications  of  this  rule  in  prosecutions 
for  particular  unlawful  sales. 

Under  some  statutes,  however,  it  has 
been  held  that  the  names  of  the  persons 
to  whom  the  liquor  was  sold  should  be 
stated.  State  v.  Stucky.  2  Blackf. 
(Ind.)  289  {citing  I  Chit.  Cr.  L.  211); 
State  7'.  Allen,  32  Iowa  491;  Stale  v. 
PiSchel,  16  Neb.  608;  Roberson  v  Lam- 
bertville,  38  N.  J.  L.  69.  As  where  sell- 
ing to  certain  persons  is  of  the  gist  of 
the  offense.     Myers  v.  People,  67  III. 

503. 

But  even  in  such  cases  it  is  sufficient 
to  state  that  the  name  of  the  person  to 
whom  the  liquor  was  sold  is  unknown. 
Ashley  v.  State,  92  Ind.  559;  State  v. 
Walters,  5  Iowa  507;  State  v.  Bryant, 
14  Mo.  340;  Hays  v.  State,  13  Mo.  246; 
Martin  v.  State,  30  Neb.  421;  State  v. 
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Boughner,  5  S.  Dak.  461;  State  v.  Bo- 
deckar,  11  Wash.  417.  Unless  it  ap- 
pears that  the  purchaser's  name  could 
easily  have  been  ascertained.  Blodget 
V.  State,  3  Ind.  403. 

Describing  the  person  to  whom  the 
liquor  was  sold  as  "5.  A.  Willetts  "  in- 
stead of  "Sie/>Aen  A.  Willetts  "  was 
held  to  be  no  ground  for  demurrer. 
State  V.  Cameron,  86  Me.  196. 

The  name  of  the  person  to  whom  the 
liquor  is  alleged  to  have  been  sold  is 
sufficiently  designated  by  giving  the 
name  by  which  he  was  generally  known 
at  the  time  of  the  sale,  even  though 
such  name  is  not  his  true  baptismal 
name.  Com.  v.  Trainor,  123  Mass. 
414. 

Quantity  of  liquor  sold  need  not  be 
alleged  unless  quantity  is  of  the  es- 
sence of  the  offense.  State  v.  Miller, 
24  Conn.  522;  Whiting  v.  State,  14 
Conn.  487;  Cool  v.  State,  16  Ind.  355; 
Hubbard  v.  State,  11  Ind.  554;  State  v. 
King,  37  Iowa  462. 

See  also  notes  infra,  this  article,  for 
applications  of  this  rule  in  prosecutions 
for  particular  unlawful  sales. 

Scienter  should  be  alleged  when  in- 
tent is  made  an  element  of  the  offense. 
McCutcheon  v.  People,  69  111.  601. 

Surplusage.  —  The  words  "  did  barter 
and  sell  "  may  be  regarded  as  alleging 
"did  sell,"  the  words  "barter  and" 
being  regarded  as  surplusage.  Leary 
V.  State,  39  Ind.  360;  Massey  v.  State, 
74  Ind.  368. 

Charging  that  defendant  "sold  and 
gave  away  "  is  sufficient  to  charge  a 
sale,  the  words  "and  gave  away"  be- 
ing regarded  as  surplusage.  Jordan  v. 
State,  37  Tex.  Crim.  Rep.  222. 

The  words  "  the  second  glass,"  in  a 
complaint  for  selling  liquor,  may  be 
rejected  as  surplusage.  State  v.  Sta- 
ples, 45  Me.  320. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Time  of  Sale.  —  The  day  of  sale  is  not 
material  if  it  be  within  twelve  months 
before  the  prosecution.  U.S.  v.  Burch, 
I  Cranch  (C.  C.)  36. 

Describing  the  time  of  sale  as  being 
"on  or  about  the  24th  day  of  May, 
iS^y,"  was  held  to  be  sufficient  as  to 
certainty,  and  not  defective  for  express- 
ing time  by  use  of  figures.  Rawson  v. 
State,  19  Conn.  292. 

A  defect  in  an  indictment,  for  not  al- 


leging any  day  or  month  when  the  al- 
leged sale  of  liquor  took  place,  should 
be  taken  advantage  of  upon  the  ar- 
raignment. After  conviction  the  ob- 
jection comes  too  late.  Phillips  z. 
State,  86  Ga.  427. 

Charging  a  sale  on  a  certain  day  and 
"  on  divers  other  days,"  the  day  certain 
being  alleged,  the  words  "  on  divers 
other  days"  may  be  rejected  as  sur- 
plusage. People  V,  Adams,  17  Wend. 
(N.  Y.)  475;  State  v.  Munger,  15  Vt. 
290. 

But  charging  that  the  sale  was  made 
"on  or  about  the  second  day  oi  January, 
A.  D.  1867,"  has  been  held  to  be  insuffi- 
cient.    State  V.  O'Keefe,  41  Vt.  6gi. 

See  also  notes  infra,  this  article,  for 
applications  of  the  rule  in  prosecutions 
for  particular  unlawful  sales. 

Value  of  liquors  sold  need  not  be 
stated  in  an  indictment  for  selling 
without  authority.  Whiting  v.  State, 
14  Conn.  487. 

Amendment  allowing  the  insertion  of 
the  word  "liquor"  in  a  complaint 
charging  illegal  sale  of  liquor  is  not 
error  where  the  insertion  is  mere  sur- 
plusage, the  complaint  being  sufficient 
without  it.     State  v.  Nulty,  57  Vt.  543. 

Variance.  —  Charging  the  sale  will 
not  support  a  conviction  for  barter  or 
giving.  Stevenson  v.  State,  65  Ind. 
409. 

In  Loid  V.  State,  104  Ga.  724,  a  special 
presentment  charged  that  defendant 
"did,  for  a  valuable  consideration,  sell 
alcoholic,  spirituous  and  intoxicating 
liquors,  to  wit,  whiskey,  brandy,  rum, 
gin,  ale,  lager  beer,  and  wine,  and 
other  drinks,  which,  if  drunk  to  excess 
will  produce  intoxication  to  said  jurors 
unknown."  The  conviction  under  this 
presentment  was  reversed  for  the  reason 
that  proof  of  selling  one-half  gallon  of 
blackberry  wine  made  by  defendant  on 
his  premises  did  not  constitute  the 
offense  charged. 

1.  For  statutory  provisions  relating  to 
this  offense  see  the  following: 

Georgia.  — 3  Code  (1895),  §  476. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2074. 

Iowa.  —  Code  {1897),  §5  4980. 

Massachusetts.  —  Stat.  (1896),  c.  272; 
Pub.  Stat.  (1882),  c.  208,  S  3. 

Michigan. —  Comp.  Laws  (1897),  § 
5025. 

Mississippi, — Anno.  Code  (1892),  § 
1600. 
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Form  No.  11627.' 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  knowingly  and  unlawfully  sell,  to  one  Samuel  Short., 
for  the  sum  oi  fifty  cents,  certain  spirituous  and  intoxicating  liquor, 
to  wit,  one  pint  of  whiskey,  which  said  whiskey  had  been  unlawfully 
adulterated  by  the  admixture  therewith  of  a  certain  deleterious  sub- 
stance, to  wit,  capsicum,  the  ssi\d  John  Doe  then  and  there  well  know- 
ing that  said  whiskey  was,  at  the  time  of  said  sale,  so  unlawfully 
adulterated  as  aforesaid,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10692). 

(J?)  At  or  Near  Prohibited  Places  and  Localities.'^ 


Nevada.  —  Gen.  Stat.  (1885),  §4677. 

Neio  York.  —  Laws  (1897),  c.  312,  § 
22.  aviendins^  Birds.  Rev.  Stat.  (1896),  p. 
1920,  ^  31  (Laws  (1896),  c.  112,  §  31). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
708^.  7083. 

Oklaiioma.  —  Stat.    (1893),    §§    2437, 

315?- 

Rhode  Island.  — Gen.  Laws  (1896),  c. 

15'.?^4.  5- 

Snith  Carolina.  —  Laws  (i8g8),  p.  803 
et  srrj. 

Vermont.  —  Stat.  (1S94),  §  4473. 

U  lited  States. —  Rev.  Stat.  (Supp. 
rS()o).  c.  839.  §  2. 

Sc:  also  list  of  statutes  cited  supra, 
note  I,  p.  451.  . 

Requisites  of  the  Indictment,  etc.  —  See, 
generally,  supra,  note  2,  p.  480. 

Precedent.  —  In  State  v.  Stanton,  37 
Conn.  421,  the  grand  juror's  complaint 
was  as  follows: 

"  That  on  the  yth  day  of  February, 
1870,  at  said  town  of  Stonington,  Henry 
C.  Stanton,  of  said  Stonington,  did  keep 
for  sale  intoxicating  liquors,  which 
were  at  said  time  adulterated  with  dele- 
terious ingredients,  against  the  peace, 
and  contrary  to  the  form  of  the  statute 
in  such  case  provided. 

And  said  grand  juror  further  com- 
plains that  the  said  Henry  C.  Stanton, 
on  the  7M  day  of  February,  1870,  at 
said  town  of  Stonington,  did  keep  other 
spirituous  liquor  for  sale,  to  wit,  a 
quantity  of  spirituous  liquor  made  and 
compounded  'n  imitation  of  the  liquor 
known  as  Port  wine,  and  which  was  at 
said  time  adulterated  with  poisonous 
ingredients,  against  the  peace,  and 
contrary  to,"  etc. 

1.  Indiana. — Horner's  Stat.  (1896), 
§  207T.     See  also  supra,   note  i,  p.  484. 

2.  For  statutory  provisions  relating  to 
this  offense  see  the  following: 

Centrally: 


Alabama.  — Crim.  Codc^(lS96),  P  5081. 

Arkansas. — Sand.  &  H.  D.g.  (1894), 
§  4S77  et  seq.\  Laws  tiStjg).  p.  i  r. 

California. —  Pen.  Code  (i8c7),  ^?  172, 
304  et  seq.\  Stat.  (1S95),  p.  161;  Stat. 
(18S0),  p.  80;  Star.  (1S73),  p.  12. 

Colorado.  —  Mills'  Anno.  Slat.  (1891), 

1^  307^.  3;30i  4173. 

Connecticut.  —  Law^  (1P9?),  c.  C53. 
Colle:^es,  schools  and  universities,  etc.: 
loTua.  —  Cod  ^  (1^97',  §  2'  73. 
Louisiana.  —  Rev.  La'vs  '  i.*>r)7),  p.  233. 
Maryland.  —  Ltvvs  (l8y>).  cc  180,  196. 
Minnesota.  —  Stat.  (1894),  Jj^  20I0  et 
seq.,  3923  et  seq. 

Mississippi. — Anno.    Code  (1S92),   § 

4155- 

Xe7u  York  —Birds.  Rev.  Stat.  (i8g6), 
p.  1916,  S  24  (Laws  (i8r6),  c.  112,  as 
amended  Laws  (1896),  c.  445^. 

North  Carolina.  —  Code  (l8S3),  §  2640 
et  seq. 

Ohio.  —  Bates'  Anno.   Stat.  (1897),  § 

6945- 

Oklahoma.  —  Laws  (1897),  c.  22,  §  9. 

Tennessee.  —  Code  (1896),  §  6795. 

Virginia.  —  Code  (Supp.  1898),  §  3828. 

Washins^ton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  2488  et  seq. 

Fair-grounds,  etc.: 

Connecticut.  —  Laws  (1897),  c.  225; 
Gen.  Stat.  (1888),  gi^  1723-1725- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  5,  pars.  12,  13. 

Iowa.  — Code  (1897),  §  1664. 

Minnesota. —  Laws  (1895),  c.  103;  Stat. 
(1894),  §  2008  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  §  348. 

New  Jersey.  —  Laws  (1896),  c.  26. 

New  York.  —  Laws  (1897),  c.  312,  § 
22,  amending  Birds.  Rev.  Stat.  (1896), 
p.  1920,  §  31  (Laws  (1896),  c.  112,  ^  31). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
3712  et  seq. 

Oregon.  —  Anno.  Laws  (1892),  §  1904. 

Tennessee.  —  Code  (1896),  §  3038  et  seq. 


485 


Volume  10. 


11628. 


INTOXICATING  IIQUORS. 


11628. 


aa.  Arsenal  or  Armory. 


Wisconsin.— 'iXzX..  (1898),  §  1463. 

Indian  country: 

United  States. — 30  U.  S.  Stat,  at  L. 
(1898),  c.  517,  §§  14.  36;  Rev.  Stat. 
(Supp.  1897),  c.  log;  Rev.  Stat.  (Supp. 
1895),  c.  145,  §  8;  Rev.  Stat.  (Supp. 
1892),  c.  234. 

67a/%.  —  Rev.  Stat.  (1898),  §  4299. 

Jails,  penitentiaries  and  prisons,  etc.: 

California.  —  Stat.  (1899),  c.  4. 

Idaho.  —  Laws  (1891),  p.  29,  §  39. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  75,  par.  18. 

Michigan.  —  Comp.  Laws  (1897),  § 
2121. 

Mississippi.  —  Anno.    Code   (1892),   § 

1599- 

Nebraska.  —  Comp.    Stat.    (1899),    ^ 

5185. 

Nevada. — Gen.  Stat.  (1885),  §  4729. 
New  Jersey.  —  Gen.    Stat.    (1895),   p. 

1793.  8  38. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1916,  §  24  (Laws  (1896),  c  112,  §  24, 
as  amended  Laws  (1896),  c.  445). 

North  Carolina.  —  Code  (1883),  §  3440. 

Oklahoma.  —  Stat.  (1893),  §  2046. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1373. 

Local-option  districts: 

Georgia. — 3  Code  (1895),  §  428. 

Kentucky.  —  Stat.  (Supp.  1899),  c.  81 
(Acts  (1898),  c.  30), 

Maryland.  —  Laws  (.1896),  cc.  76,  78, 
liS,  136,  149,  159,  214,  222,  234,  252, 
332,  415,  460;  Laws  (1894),  cc.  45,  73,  98, 
192,  196,  211,  235,  411;  Laws  (1892),  cc. 
45.  483,  585.  613;  Laws  (1890),  cc.  77,  97, 
III,  151,  176,251,296,368,408,431,457. 

Minnesota.  —  Laws  (1895),  c.  259. 

Mississippi.  —  Anno.  Code  (1892),  § 
1610  et  seq. 

Missouri.  —  Rev.  Stat.  (1889),  §  4606. 

Montana.  — Pol.  Code  (1895),  §  3186 
ft  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3623. 

New  York.  —  Laws  (1897),  c.  312,  § 
16,  amending  Birds.  Rev.  Stat.  (1896), 
§  24  (Laws  (1896),  c.  112,  g  24,  as 
amended  Laws  (1896),  c.  445). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4364. 

Oklahoma.  —  Stat.  (1893),  >$  3177  et  seq. 

Texas.  —  Pen.  Code  (1895),  art.  402; 
Rev.  Stat.  (1895),  art.  3396. 

Virginia.  — Code  (Supp.  1898),  g  587. 

Militarv  gatherings,  encampments, 
etc.: 

Connecticut.— G&n.  Stat.  (1888),  §  3187. 

Iowa.  —  Code  (1897),  §  2188. 


Michigan.  —  Comp.  Laws  (1897),  § 
1640. 

Ohio.  —  Bates'  Anno.   Stat.  (1897),   § 

3079- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1232,  §  35  et  seq. ;  p.  1583,  §  83. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
296, §  140. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §2001. 

Mines,  factories,  etc.: 

Tennessee.  —  Code  (1896),  §  2557. 

Parades  and  drills,  etc. : 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3780. 

Vermont.  — Stat.  (1894),  §  4439. 

Parks,  etc.: 

Massachusetts. — Stat.   (1897),   c.    207. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
^986—5. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  874,  §  47,  subs.  18. 

Places  of  7oor ship,  generally: 

Mississippi,  —  Anno.    Code  (1892),  § 

1035- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1859,  §  4  et  seq. 

Tennessee. — Code  (1896),  §  2567. 
Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1897),  §  7076. 

At  or  near  church: 

Georgia.— 2,  Code  (1895),  §§  434,  436. 

Kentucky. — Stat.  (1894),  ^  1305. 

Maryland.  —  Laws  (1896),  c.  7. 

Ne2v  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1916,  §  24  (Laws  (1896),  c.  112,  as 
amended  "Lavis  (1896),  c.  445). 

Polling  places: 

Delaware.  —  Rev.  Stat.  (1893),  p.  214, 

c.  19.  §  32. 

Idaho.  —  Laws  (1891),  p.  50,  §  i. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
7;  §  64. 

Michigan.  —  Comp.    Laws   (1897),    § 

3651. 

Minnesota. — Stat.  (1894),  §  21. 
Nebraska.  —  Comp.    Stat.    (1899),    § 

4231. 

Tennessee.— Code  (1896),  §  6861. 

Wa/4.  —  Rev.  Stat.  (1898),  §  911. 

Public  institutions,  generally: 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6946. 

Asylums,  hospitals,  etc.: 

Georgia.  —  3  Code  (1895),  §  437. 

New  York. — Birds.  Rev.  Stat.  (1896), 
p.  1916,  §  24  (Laws  (1896),  c.  112,  §  24, 
as  amended  Laws  (1896),  c.  445). 

Tennessee.  — Code  (1896),  ^6797. 

Wisconsin.  — Stat.  (1898),  §  1557. 
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Form  No.  i  i628.i 

{Commencement  as  in  Form  No.  1070 1^  and  continuing  down  to  *)  know- 
ingly and  unlawfully,  and  without  authority,  did  then  and  there 
introduce  into  a  certain  state  arsenal  (or  armory\  to  wit,  {describing 
arsenal  or  armory  by  name,  location  or  otherwise,  so  as  to  sufficiently  iden- 
tify the  same),  a  certain  quantity  of  wine,  to  wit,  four  gallons  of 
sherry  wine,  said  sherry  wine  not  having  been  introduced  into  said 
arsenal  or  armory  when  prescribed  by  or  on  the  prescription  of  a 
medical  officer  of  the  national  guard. 

Dated  at  {continuing  and  concluding  as  in  Form  No.  10701). 


Public  meetings,  generally: 

Mississippi. — Anno.  Code  (1892),  § 
1606. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1800,  §  80. 

North  Carolina. —  Code  (1883),  §  1079. 

Ohio. — Bates'  Anno.  Stat.(i897),§  6945. 

Theatres,  etc.: 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
102,  §  117. 

Mississippi. — Anno.  Code  (1892),  § 
1606." 

Utah.  —  Rev.  Stat.  (1898),  §  4237. 

Public  resorts,  etc.: 

Vermont.  —  Stat.  (1894),  §  4463. 

Public  waters: 

Michigan. — Comp.  Laws  (1897),  §§ 
5436-5440. 

Religious  meetings,  generally: 

Michigan. — Comp.    Laws    (1897),    § 

II713. 

Missouri.  —  Rev.  Stat.  (1889).  S  3786. 

Nebraska. — Comp.  Stat.  (1899),  ^  3623. 

North  Carolina. — Code  (1883),  §  3671. 

Oklahoma. — Stat.  (1893),  §§  1891,  3168. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
121. 

Virginia.  —  Code  (Supp.  1898),  § 
3807;  Code  (1887),  §  3807. 

West  Virginia.  — Code  (1891),  c.  149, 
§  22a. 

Wisconsin.  — Stat.  (1898),  §  4598. 

Camp  meetings: 

Delaware.  —  Rev.  Stat.  (1893),  p.  952, 

<•  131.  §  3- 

Idaho.  -—  Rev.  Stat.  (1887),  §6821. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2100. 

Minnesota. — Stat.  (1894),  §  6968  et  seq. 

Montana.  —  Pen.  Code  (1895),  §§  535, 

536. 

Nevada.  —  Gen.  Stat.  (1885),  §  4671. 

Ne7v  Jersey.  —  Laws  (1897),  c.  67. 

Utah.  —  Rev.  Stat.  (1898),  §  4241. 

Vermont  — Stat.  (1894),  5^  5143  et  seq. 
/  Soldiers'  Homes: 

Illinois. — Laws  (1899).  p.  149. 

Michigan. — Comp.  Laws  (1897),  §§ 
5443-5446. 


OA/^.  —  Bates'  Anno.  Stat.  (1897),  § 
6946a. 

Wisconsin. — Stat.  (1898),  §  1548. 

Streets  or  highways: 

Delaware.  —  Laws  (1897),  c.  459. 

Trains: 

Wyoming.  —  Laws  (1899),  c.  83. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Sequisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  2,  p.  480. 

Certainty.  —  In  Tejszeaski  v.  Dallas, 
(Tex.  Crim.  App.  1898)  45  S.  W.  Rep. 
569,  a  complaint  which  charged  that 
defendant  "  did  unlawfully  establish, 
locate,  conduct  and  maintain  a  saloon 
or  drinking  place,  where  intoxicating 
liquors  were  then  and  there  sold  and 
offered  for  sale,  within  a  residence  por- 
tion of  said  city,  contrary  to  the  ordi- 
nances in  such  cases  made  and  pro- 
vided," was  held  to  be  insuflHcient,  as 
not  alleging  the  elements  of  the  offense 
defined  by  the  ordinance. 

Place.  —  In  Hipes  v.  State,  18  Ind. 
App.  426,  an  indictment,  under  Ind. 
Laws  (1895),  p.  250,  §  4,  was  held  to  be 
insufficient  which  did  not  allege  that  the 
liquor  was  sold  in  a  certain  room.  The 
indictment  in  that  case  charged  that, 
on  the  24th  day  of  August.  1895,  de- 
fendant "  was  then  and  there  and  dur- 
ing all  of  said  time  a  person  holding  a 
license  issued  under  the  law  of  the 
state  of  Indiana  empowering  him  to 
sell  spirituous,  vinous,  malt  and  other 
intoxicating  liquors  in  less  quantities 
than  a  quart  at  a  time,  with  permission 
to  drink  the  same  upon  the  premises 
where  sold,  and  did  then  and  there, 
and  during  all  said  time,  occupy  a 
room  for  the  sale  of  intoxicating  liquors 
in  manner  aforesaid,  not  then  and 
there  fronting  the  street  or  highway 
upon  which  the  building  of  which  said 
room  formed  a  part  is  situated,  con- 
trary to,"  etc. 

1.  Minnesota. — Stat.  (1894).  §  1768. 
See  also,  generally,  supra,  note  2,  p.  485. 
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bb.  Billiard-room. 
Form  No.  i  1629  .' 

{Commencing  as  in  Form  No.  10695,  and  continuing  do7vn  to  *)  in  a 
certain  room,  to  wit,  a  room  on  the  second  floor  of  a  certain  building 
situated  on  the  corner  of  Main  street  and  First  avenue,  in  the  city  of 
Lexington,\\\  said  county  and  commonwealth  aforesaid,  said  building 
being  the  premises  known  as  No.  ISl  Main  street,  and  said  room 
being  designated  as  No.  2,  as  shown  by  a  brass  plate  upon  the  door 
thereof,  in  which  said  room  then  and  there  was  kept  a  billiard  table 
for  \.\\t  playing  of  games  by  persons  thereon,  knowingly,  unlawfully 
and  witiiout  authority  did  then  and  there  sell,  to  one  Samuel  S/wt, 
for  the  sum  of  one  dollar,  a  certain  quantity  of  spirituous  liquor,  to 
wit,  one  quart  of  whiskey,  against  the  {continuing  and  concludiiig  as  i.i 
Form  No.  10695). 

cc.  Canal  and  Locks. 

Form  No.  1 1  6  3  o .' 

{Cjmncicing  as  in  Form  No.  10715,  and  continuing  do7vn  to  *)  within 
four  mi.es  of  certain  premises  {describing premises  accurately),  upon 
and  ov:;r  w  lich  saiJ  premises  the  general  government  was  then  and 
there  eigig:;d  in  constructing  a  certain  canal  and  locks  and  works 
of  a  sim  la^r  character  and  nature,  unlawfully,  knowingly  and  without 
authority  did  sell,  to  one  Samuel  Sh)rt,  for  the  sum  oi  one  dollar  and 
yf/Zy  cents,  a  certain  quantity  of  intoxicating  liquor,  towxt,  five  gallons 
of  beer,  conimonly  called  and  known  as  steam  beer,  contrary  to 
{continuiiig  and  concluding  as  in  Form  No.  10715). 

dd.  Capitol  Building. 
Form  No.  1 1  6  3  i  .* 

{Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)  unlaw- 
f'j'ly  and  knowingly  and  without  authority  did,  during  the  session  of 
the  state  legislature,  then  and  there  convened  and  sitting,  and  within 
one  of  the  state  capitol  buildings,  to  wit,  {describing  building  so  as  to 
sufficiently  identify  it),  sell,  to  one  Samuel  Short,  for  the  sum  of  one 
dollar,  a  certain  quantity  of  spirituous  liquor,  to  wit,  one  quart  of 
v/hiskey,  for  the  purpose  of  being,  by  the  said  Sainuel  Short,  drunk 
and  used  as  a  beverage. 

Dated  at  {continuing  and  concluding  as  in  Form  No.  10701). 

ee.  Cemetery. 

Form  No.  i  1632.* 

{Commencing  as  in  Form  No.  107 IS,  and  continuing  down  to  *)  within 
one-half  mile  of  the  grounds  and  premises  of  the  Miami  cemetery,  in 

1.  Kentucky.  —  Stat.  (1894).  §  1369.  3.  Minnesota. — Stat.  (1894),  §  2006  <r/ 
See  also,  generally,  supra,  note  2,  p.  seq.  See  also,  generally,  supra,  note 
485-  2,  p.  485. 

2.  Oregon.  —  Hill's  Anno.  Laws  4.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
(1892),  §  1892.  See  also,  generally,  §  6945.  See  also,  generally,  supra., 
supra,  note  2,  p.  485.  note  2,  p.  485. 
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Wayne  township,  in  said  Warren  county,  state  of  Ohio  aforesaid, 
knowingly,  unlawfully  and  without  authority  did  sell,  to  one  Samuel 
Short,  for  the  sum  of  one  dollar,  a  certain  quantity  of  intoxicating 
liquor,  to  wit,  one  quart  of  peach  brandy,  contrary  to  {continuing  and 
concluding  as  in  Form  No.  10713). 

ff.  Church." 
Form  No.  1 1  6  3  3  .* 

(Precedent  in  Block  v.  State,  66  Ala.  494.)* 

\ {Commencing  as  in  Form  No.  10680,  and  continuing  do7t>n  to  *) 
Lewis  Block  did,  on  the  second  day  oi  January  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  serenty-nine,  in  said  county  and  state 
aforesaid]*  sell  or  give  away  spirituous,  vinous  or  malt  liquors  within 
three  miles  and  a  half  oi  White  Church,  in  Macon  county,  in  violation 
of  section  one  of  a  special  act  of  the  legislature  of  Alabama,  approved 
March  28th,  1873, ^  which  is  as  follows:  An  Act  entitled  "An  Act  to 
Prohibit  the  Sale,  Giving  Away  or  Otherwise  Dealing  in  Spirituous, 
VinoM';  or  Malt  Liquors  Within  Three  and  One- Half  Miles  of  the 
Methodist  Church  situated  in  Macon  County,  in  Township  16  and 
Ra-iTf'  ^Tf known  by  the  name  of  the  Wh'te  Church;  and  Also  Fish 
Pond  Ch'irch,  Coosa  County;"  approved  March  28'h.  1873;  [against 
the  {continuing  and  concluding  as  in  Form  No.  10680).\'^ 

gg.  CoLi.EGE,  School  or  University.* 

1.  KeT^iisitei  of  the  Iniictment,  ets. —  2.  The  indictment  was  drawn  under 

Ge-'-rtllv.     S-^^  .w,''"-,7.  note  r",  p.  485.  a  special  statute.     For  a  general  statute 

/,>r-/-.*...r  r.x-'-^t;ons.  —  An    indict-  relating    to    selling    within    prohibited 

nent  for  stI-i  of  liquor  wit!i:n  a  radius  distance  of  a  church  or  other  place  of 

of  t'lrce  r-i!e"  of  any  c'lurc'i,  etc.,  nsed  religious  worship  see  Ala.  Crim.  Code 

not  n?":ati'e   t!r:  e:ccptioni  contained  (i3')6).  ^  5001. 

in  3  Ga.  Code  {i3t)3>.  f^  435.     Hic'io  v.  3.  Ths  convic'ion   in   this   case  was 

Stale,    (Ga.    koq)   32    S.    E.    Re  '.    665  afiirmed. 

{citing  Elkinsc  State,  1303.435;  1  lester  4.  The  m.it'cr  enclosed  by  and  to  be 

V.  State,  17  Ga.  130;  Jordan  v.  Si  tte,  22  supplied  in  [  J  will  not  be  found  in  the 

Ga.    545;   Cook   V.    State,   26   Ga.   593;  rnpon^jd  case. 

Williams  w.  State,  8g  Ga.  483).  5.  The    words    "  While-    Church,    in 

Particular  statute  need  not  he  referred  Macon  county,  in   violation  of  *  *  *  a 

to  in  an  indictment  for  selling  within  special  act,"   etc.,    were    held    to   sufS- 

a    prohibited    distance  from  a  certain  ciently  identify  the  church,  within  the 

church.     State  v.  Downs,   116  N.  Car.  meaning  of  the  terms  employed  by  the 

1064.  special  statute. 

Precedent. —  In    Powell   v.   State,    69  6.  Requisites    of  the   Indictment,  etc., 

Ala.  10,  the  indictment  contained  two  Generally.  —  See  supra,  note  2,  p.  485. 

counts,  in  the   first  charging  that  de-  See  also  State  v.  Bailey,  43  Ark.   150; 

fendant  "did  sell  vinous  or  spirituous  State  z/.  Cathey,  41  Ark.  308;  Williams 

liquors  without  a  license  and  contrary  v.  Citizens,  40  Ark.  290;  State  v.  Witt, 

to  law,"  and  in  the   second    charging  39  Ark.  216. 

that  defendant  "  did  sell,  give  away,  or  Describing  Institution  —  Generally.  — 

otherwise  dispose  of  vinous,  spirituous  Charging  in  the  language  of  the  statute 

or  malt  liquors  or  intoxicating  bitters  an  unlawful  sale  within  four  miles  of 

or  beverages  within  five  miles  of  Reho-  an  incorporated  institution  of  learning 

both  Church,  in  Crenshaw  county,"  etc.  was  held  to  be  sufficient,  without  desig- 

The  conviction  under  this  indictment  nating  the  institution.     State  v.  Odam» 

was  sustained.  2  Lea  (Tenn.)  220. 
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Form  No.  1 1634.' 

(Precedent  in  Blackwell  v.  State,  36  Ark.  182.) 

HCommencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)J^ 
The  said  William  Blackwell,  on  the  tenth  day  oi  January,  iS78,  in  the 
incorporated  town  of  Dardanelles  in   the  Dardanelle  district,  in  the 


Certainty.  —  It  is  sufficient  to  describe 
the  school  as  an  academy,  college,  uni- 
versity, institution  of  learning,  or  such 
like,  as  the  case  may  be,  giving  its 
name,  so  as  to  identify  it  with  reason- 
able certainty.  Incorporation  need  not 
be  alleged.  Blackwell  v.  State,  36  Ark. 
178.  But  alleging  more  than  one  cen- 
tral point  in  a  prohibited  district,  as 
"church  house  and  schools,"  will  in- 
validate the  indictment.  Gazola  v. 
State,  45  Ark.  458. 

Change  of  Name. — Where  the  legal 
name  of  an  academy  has  been  changed 
by  the  trustees  thereof,  the  description 
in  the  indictment  by  the  new  name  will 
suffice,  even  though  the  change  of 
name  was  illegal.  Blackwell  v.  State, 
36  Ark.  178. 

Incorporation  of  the  institution  of 
learning  need  not  be  stated.  Wilson 
V.  State,  35  Ark.  414;  Blackwell  v. 
State,  36  Ark.  178.  But  see  State  v. 
Odam,  2  Lea  (Tenn.)  220. 

House  in  which  liquor  was  sold  need 
not  be  stated  in  an  indictment  for  re- 
tailing liquor  without  license  near  a 
college.     State  v.  Heldt,  41  Tex.  220. 

Kind  of  liquor  need  not  be  alleged  in 
an  indictment  for  selling  unlawfully 
within  four  miles  of  an  incorporated 
institution  of  learning.  State  v.  Odam, 
2  Lea  (Tenn.)  220. 

Negativing  Exceptions.  —  An  indict- 
ment for  selling  within  prohibited 
limits  need  not  allege  a  sale  without 
the  prescription  of  a  physician.  Black- 
well  V.  State,  36  Ark.  178.  Or  that  the 
defendant  was  not  a  druggist  selling 
for  medical  purposes.  State  v.  Bailey, 
43  Ark.  150. 

In  State  v.  Scarlett,  38  Ark.  563,  it 
was  held  that  an  indictment  for  selling 
liquor  within  three  miles  of  Evening 
Shade  College  must  aver  that  the  sale 
was  not  for  medicinal  purposes  by  a 
regular  practicing  physician  who  had 
made  and  recorded  the  affidavit  re- 
quired by  the  act  of  February  26,  1879. 

In  Thompson  v.  State,  37  Ark.  408, 
the  indictment  was  insufficient  for  fail- 
ing to  negative  the  prescription  of  both 
a  graduated  physician  and  a  regular 
practitioner  of  medicine,  the  act  mak- 


ing it  an  oflense  to  sell  liquor  without 
the  "prescription  of  a  graduated  phy- 
sician or  regular  practitioner  of  medi- 
cine." 

Purchaser's  name  need  not  be  alleged. 
State  V.  Bailey,  43  Ark.  150;  State  v. 
Heldt,  41  Tex.  220.  But  in  Dorman  v. 
State,  34  Ala.  216,  it  was  held  that  an 
indictment  for  selling  liquor  within 
five  miles  of  Greensboro  must  specify 
the  name  of  the  person  to  whom  the 
liquor  was  sold,  or  he  must  be  other- 
wise described. 

Special  Act.  —  Indictment  for  selling 
liquor  within  prohibited  limits  must  be 
framed  under  the  special  act  and  not 
under  the  general  law  for  selling  with- 
out license.  State  v.  Orton,  41  Ark. 
305.  Although  one  selling  liquor  in 
prohibited  district  may  be  indicted 
either  for  selling  without  license  or  for 
violation  of  local-option  law.  Chew  v. 
State,  43  Ark.  361. 

Time.  —  An  alleged  violation  of  the 
Arkansas  three-mile  liquor  law  must 
be  laid  as  having  occurred  after  the 
order  of  the  county  court  was  rendered 
and  made,  forbidding  the  sale  within 
the  prohibited  territory.  State  v.  Witt, 
39  Ark.  216. 

Precedents.  —  The  indictment  in  State 
V,  Heldt,  41  Tex.  220,  charged  that  the 
defendant  "did  unlawfully  and  con- 
trary to  the  special  statute  in  such  case 
made  and  provided,  approved  May 
23rd,  1871,  sell  intoxicating  and  spiritu- 
ous liquors  to  divers  persons  to  the 
grand  jurors  unknown  within  less  than 
two  miles  oi  Douglas sville  College  in  said 
county  of,"  etc.,  and  was  held  to  be 
sufficient. 

A  defective  indictment  may  be  found 
set  out  in  Thompson  v.  State,  37  Ark. 
408. 

For  sufficient  complaint  for  maintain- 
ing a  common  nuisance  within  a  pro- 
hibited distance  from  a  school-house 
see  Com.  v.  McDonald,  160  Mass.  528. 

1.  Arkansas.  —  Laws  (1875),  p.  206; 
Sand.  &  H.  Dig.  (1894),  §  4877  et  seq. 
See  also  supra,  note  6,  p.  489. 

2.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported 
case. 
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county  of  Yell,  [in  the  state  of  Arkansas  aforesaid,]*  unlawfully  did 
sell  one  pint  of  whisky,  spirituous  liquor,  to  Dock  Holland,  within 
three  miles  of  the  Dardanelle  Institute,  an  incorporated  academy, 
while  pupils  were  being  taught  in  the  same,  without  a  certificate  in 
writing  from  a  regular  practicing  physician  that  said  liquor  was  for 
use  in  a  case  of  actual  sickness,  when  the  county  court  of  Yell  county 
had  made  an  order,^  upon  the  petition  of  a  majority  of  the  adult 
residents  of  Dardanelle  township,  prohibiting  the  sale  or  giving 
away  of  spirituous  or  vinous  liquors  within  three  miles  of  said  Dar- 
danelle Institute,  which  said  order  was  then  of  record,  and  in  full 
force,  against  the  peace  [{continuing  and  concluding  as  in  Form  No. 
10682).y 

Form  No.  11635.* 

{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  unlaw- 
fully did  sell  spirituous  liquors  \f\\.h.m  four  miles  of  the  corporate  limits 
of  Chapel  Hill  in  said  county,  to  one  John  Doe,  contrary  to  {continu- 
ing and  concluding  as  in  Form  No.  101 11). 

Form  No.   1 1636.* 

(Precedent  in  State  v.  Sykes,  104  N.  Car.  695.)* 

State  of  North  Carolina, )  Chapel  Hill  Township. 

Orange  County.  J  Before  W.  H.  Cunningham,  J.  P. 

A.  J.  McDade,  for  the  Town  Commissioners,  being  duly  sworn, 
complains  and  says  that,  at  and  in  said  county,  and  in  Chapel  Hill 
township,  on  or  about  the^rx/  day  oi  December, \S88,  L.  G.  Sykes  did 

1.  The  matter  enclosed  by  [  ]  will  said  town  of  Dardanelle  is  not  a  city 
not  be  found  in  the  reported  case.  of  the  first  or  second  class,  in  which  a 

2.  Order  of  the  county  court  referred  regular  police  force  is  maintained,  and 
to  in  the  text  was  as  follows:  that  the  said  institutions   of  learning 

"  Now,  on  this  day,  appear,  in  open  are  situated  in  said  Dardanelle  town- 
court,  here,  W.  D.  Jacoway  z.x\A  Thomas  ship,  and  that  pupils  are  now  being 
Boles,  and  present  the  petition  of  taught  and  instructed  in  the  same,  and 
George  L.  Kimball,  Haynes  A.  Howell  that  the  said  petitioners  are  a  majority 
and  foseph  Evans,  and  eight  hundred  of  the  adult  residents  of  said  town- 
and  eighteen  others  of  the  adult  resi-  ship;  therefore,  it  is  by  the  court  here 
dents  of  Dardanelle  township,  Yell  ordered,  that  the  sale,  or  giving  away, 
county,  etc.,  praying  this  court  to  of  vinous,  spirituous  or  intoxicating 
make  an  order  forbidding  and  pro-  liquors,  within  three  miles  of  the  said 
hibiting  the  sale,  or  giving  away,  of  Dardanelle  Institute  and  the  said  Dar- 
vinous,  spirituous  or  intoxicating  danelle  High  school,  in  the  said  Dar- 
liquors,  within  three  miles  of  the  Dar-  danelle  township,  be,  and  is  hereby, 
danelle  Institute  and  the  Dardanelle  forbidden  and  prohibited,  in  accord- 
High  school,  institutions  of  learning  in  ance  with  the  prayer  of  said  petition- 
said  Z>ar^a«^//f  township,  under  the  pro-  ers,  and  the  provisions  of  the  act 
visions  of  an  act  of  the  general  assem-  above  mentioned,"  etc. 
bly  of  the  state,  etc.,  entitled,  'An  act  3.  The  matter  to  be  supplied  in  [  ] 
to  prevent  the  sale,  or  giving  away,  will  not  be  found  in  the  reported  case, 
of  vinous,  spirituous  or  intoxicating  4,  North  Carolina.  —  Code  (1883),  § 
liquors,  within  three  (3)  miles  of  any  2640.  See  also  supra,  note  6,  p.  489. 
academy,  college  or  university  in  this  6.  N'orth  Carolina.  —  Code  (1883),  §§ 
state,'  approved  March  2,  1875;  which  2640,  2646.  See  also  supra,  note  6,  p. 
petition  is  verified  by  the  affidavits  of  489. 

W.    D.  facoway    and     Thomas    Boles.  6.  The  conviction   in  this   case   was 

And  the  court,  being  fully  advised  in  affirmed.     State  v.  Sykes,  104  N.  Car. 

the  premises,  is  satisfied  and  finds  that  694. 
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sell  to  Jack  Barbee  spirituous  liquors,  and,  directly  or  indirectly, 
received  compensation  therefor  at  Chapel  Hili,  or  within  less  than 
four  miles  thereof,  contrary  to  law  and  against  the  peace  and  dignity 
of  the  State. 

A.  J.  McDade. 
Sworn  and  subscribed  before  me,  the  12th  day  oi  March,  i889. 

W.  H.  Cunningham,  J.  P. 

hh.  Court-house. 

Form  No,  1 1  637.' 

(Precedent  in  Carson  v.  State,  69  Ala.  235.)' 

\{Commencetnent  as  in  Fjrm  No.  10680)]^  did  sell  intoxicating 
bitters  to  a  |)ersons,  in  quantities  less  than  forty  gallons,  within  one 
mile  of  the  court-liouse.  in  the  town  of  Ashville,  in  the  county  of  St. 
Clair,  contrary  to  an  Act  of  the  General  Assembly  of  the  State  of 
Alabama,  approved  February  1st,  i£7i,  and  against  the  peace  \{con- 
ti.iui.ig  a. id  concluding  as  in  Form  No.  10680)?^ 

Form  No.  1 1  6  3  8  .■* 

(^C>  nmfi'i i:^  as  i:i  Fjrrn  Nj.  1083'),  and  continuing  do^im  to  *)  in  a 
certiin  b  liUl  ng,  situated  on  the  corner  oi  Main  street  and  Cherokee 
aventii,  i;i  Oklahoma  City,  in  said  county  oi  Oklahoma  and  territorj'^ 
aforesaid,  then  and  there  being  a  building  established  as  a  court- 
house fo;  the  holding  of  courts  of  record,  while  a  session  of  the 
Dist  id  Court  was  then  and  there  being  held  therein,  unlawfully, 
knowingly  and  without  authority  did  sell,  to  one  Samuel  Short,  for 
the  sum  of  one  dollar,  a  certain  quantity  of  spirituous  and  intoxi- 
cating liquor,  to  wit,  one  quart  of  app'e  brandy,  tUe  place  where  said 
sale  was  ma:le  as  aforesaid  not  being  then  and  there  a  part  of  said 
building,  not  appropriated  to  the  use  of  courts  or  of  juries  attending 
them,  in  which  such  sales  were  then  and  there  authorized  by  a  reso- 
lution of  the  board  of  county  commissioners  of  the  said  country  of 
Oklahoma,  contrary  to  {continuing  and  concluding  as  in  Form  No.  10835). 

ii.  Fair-grounds. 
Form  No.  1 1  639.* 

{Commencing  as  in  Form  No.  10701)  within  one  mile  of  the  grounds 
conveyed  to  the  state  of  Minnesota  by  the  county  of  Ramsey,  being 
the  same  ground  described  in  section  one  of  chapter  174  of  the  Gen- 
eral Laws  of  the  State  of  Minnesota  for  the  year  1885,  and  known  as 
the  State  Fair  Grounds,  to  wit,  the  southeast  quarter  of  section  21, 

1.  Alabama.  —  Laws  (1871),  p.  l8g.  6.  Minnesota. — Laws  (1895),  c.  103. 
See  also  supra,  note  2,  p.  485.  See  also  supra,  note  2,  p.  485. 

2.  The  conviction  under  this  indict-  Defendant's  Knowledge.  —  Charging  an 
ment  was  affirmed.  unlawful    sale    of    liquor    within    two 

8.  The  matter  to  be  supplied  in  [  ]  miles  of  a  fair  is  not  defective  for  not 
will  not  be  found  in  the  reported  alleging  knowledge,  on  the  part  of  de- 
case,  fendant,   that   there   was  a  fair  being- 

4.  Oklahoma.  —  Stat.  (1893),  §  2046.  held  within  said  distance.  State  v.. 
See  also  supra,  note  2,  p.  485.  Fromer,  6  Ohio  Dec.  374. 
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and  the  east  half  of  the  southwest  quarter  of  section  21^  of  township 
29,  range  23,  of  said  county  of  Ramsey,  in  the  state  of  Minnesota 
aforesaid,  which  said  property  was  so  conveyed  by  said  county  of 
Ramsey  to  said  state  of  Minnesota  to  be  held  by  said  state  of  Min- 
nesota forever,  for  the  following  public  purposes  and  no  other,  namely: 
For  the  purpose  of  exhibiting  therein,  under  the  management  of  the 
State  Agricultural  Society  or  its  successors,  annually,  the  agricultural, 
stock-breeding,  horticultural,  mining,  mechanical,  industrial  and 
other  products  and  resources  of  the  state  of  Minnesota,  including 
proper  exhibits  of  the  arts,  sciences  and  other  displays  pertinent  to 
and  attendant  upon  exhibitions  and  expositions  of  human  art,  industry 
or  skill,  did  knowingly,  unlawfully  and  without  authority  sell,  to  one 
Samuel  Short,  for  the  sum  of  one  dollar,  a  certain  quantity  of  spirituous 
liquor,  to  wit,  one  quart  of  whiskey. 

Dated  at  {continuing  and  concluding  as  in  Form  No.  10701). 

\  Jj.  Hospital. 

Form  No.  i  1640.' 

{Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)  within 
twelve  hundred  yards  of  the  administration  or  main  central  building 
of  the  Columbus  State  Hospital,  then  and  there  unlawfully,  knowingly 
and  without  authority  did  sell,  to  one  Samuel  Short,  for  the  sum  of 
one  dollar,  a  certain  quantity  of  intoxicating  liquor,  to  wit,  one  quart 
of  whiskey,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10713). 

kk.  House  of  III  Fame. 

Form  No.  1 1641.* 

{Commencing  as  in  Form  No.  10713,  and  continuing  down  /^  *)  in  a 
certain  house  of  ill  fame,  to  wit,  a  building  on  the  corner  of  Front 
street  and  Creole  avenue,  in  the  city  of  Columbus,  in  said  county  and 
state  aforesaid,  known  and  designated  as  No.  131  Creole  avenue, 
then  and  there  being  a  building  and  place  generally  reputed  in  the 
neighborhood  where  the  same  is  located  to  be  a  building  and  place 
where  persons  of  the  opposite  sex  meet  for  the  purpose  of  prostitu- 
tion, did  unlawfully,  knowingly  and  without  authority  sell,  to  one 
Samuel  Short,  for  the  sum  of  six  dollars,  a  certain  quantity  of  malt 
liquor,  to  wit,  six  bottles  of  lager  beer,  commonly  known  di%  Anheuser- 
Busch  lager  beer,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  10713). 

II.  Line  of  Railroad. 

Form  No.  11642.^ 

{Commencing  as  in  Form  No.  10830,  and  continuing  down  to  *)  within 
two  miles  of  the  line  of  a  certain  railroad  grade  then  in  course  of 
construction,  and  on  which  tracks  were  then  being  laid,  to  wit,  the 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§4364  <r^j^y.,  6943 — 5.  See  also  j«/ra, 
^   6946.      See    also   supra,    note   2,    p.     note  2,  p.  485. 

485-  3.  Montana.  —  Pen.    Code   (1895),    § 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897),     717.     See  also  supra,  note  2,  p.  485. 
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line  of  railroad  then  being  constructed  as  aforesaid  in  and  through 
said  county  of  Silver  Bow  by  a  company  known  as  the  Central  Rail- 
way Company  of  Kentucky,  unlawfully,  knowingly  and  without  authority 
did  sell,  to  one  Samuel  Short,  for  the  sum  of  one  dollar,  a  certain  quan- 
tity of  spirituous  liquor,  to  wit,  one  qua.vt  oi  Holland  gin,  said  Holland 
gin  not  being  then  and  there  sold  to  the  said  Samuel  Short  within 
the  limits  of  any  town  or  city,  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10830). 

mm.  Local-Option  District.' 


1.  Bequisites  of  the  Indictment,  etc.,  Gen- 
erally. —  See  supra,  note  2,  p.  485. 

An  indictment  may  be  bad  under  a 
local-option  law  and  sufficient  under  a 
general  law  prohibiting  the  sale  of 
liquor.     Norton   v.  State,  65  Miss.  297. 

Alleging  Law  to  be  in  Force  — Necessity 
of  Averment. —  In  those  jurisdictions 
in  which  the  court  takes  judicial  notice 
of  the  fact  that  a  local-option  law  is  in 
force,  or  where  by  statute  a  general 
form  of  indictment  is  designated  for 
the  prosecution  of  unlicensed  retailers, 
as  well  as  persons  who  violate  special 
laws  having  local  effect,  no  allegation 
to  the  effect  that  the  local-option  law 
has  been  adopted  and  is  in  operation 
and  force  in  the  prohibited  district  is 
necessary.  Cost  v.  State,  96  Ala.  60; 
Williams  v.  State,  91  Ala.  14;  Olmstead 
V.  State,  8g  Ala.  16;  Bogan  v.  State,  84 
Ala.  449;  Powell  v.  Slate,  69  Ala.  10; 
State  V.  Basserman,  54 Conn.  88;  Combs 
V.  State,  81  Ga.  780;  Patton  v.  State,  80 
Ga.  714;  Jones  v.  State,  67  Md.  256; 
State  V.  Funk,  27  Minn.  318;  Webster 
V.  Com.,  89  Va.  154;  Savage  v.  Com., 
84  Va.  582;  Hargrave  v.  Com.,  (Va. 
1895)  22  S.  E.  Rep.  314. 

But  in  some  jurisdictions  it  is  neces- 
sary to  allege  the  adoption  of  the  local- 
option  law,  on  the  theory  that  the 
general  law  is  suspended.  Cook  v. 
State,  25  Fla.698;  Com.  v.  Pippin,  (Ky. 
1897)  40  S.  W.  Rep.  252;  People  v. 
Adams,  95  Mich.  541;  State  v.  Bert- 
rand,  72  Miss.  516;  West  V.  State,  70 
Miss.  598;  Norton  v.  State,  65  Miss. 
297;  State  V.  Chambers,  93  N.  Car.  600; 
Hall  V.  State,  37  Tex.  Crim.  Rep. 
219. 

Sufficiency  of  Averment.  —  In  some 
states  a  general  allegation  is  suffi- 
cient; in  others  the  allegation  must  be 
more  particular.  People  v.  Adams, 
95  Mich.  541;  State  z/.  Searcy,  iii  Mo. 
236;  State  V.  Chambers,  93  N.  Car.  600; 
Cook  V.  State,  25  Fla.  698;  Com.  v. 
Throckmorton,  (Ky.  1895)  32  S.  W. 
Rep.  130;  Com.  v.  Pippin,  (Ky.  1897)  40 


S.  W.  Rep.  252;  Hall  v.  State,  37  Tex. 
Crim.  Rep.  219. 

All  the  formalities  necessary  to  pre- 
cede the  law  becoming  operative  need 
not  be  alleged;  but  these  are  facts  for 
the  jury.  Jones  v.  State,  67  Md.  256; 
Slymer  v.  State,  62  Md.  237. 

Under  Ky.  Laws  (1886),  as  amended 
Ky.  Laws  (1890),  indictment  need  not 
allege  whether  or  not  an  election  had 
ever  been  held  under  the  original  law. 
Com.  V.  Neason,  (Ky.  1899)  50  S.  W. 
Rep.  66. 

Indictment  must  show  that  the  elec- 
tion at  which  the  law  was  approved  by 
the  voters  of  the  particular  district  was 
ordered  in  the  manner  provided  by 
law.  Com.  V.  Green,  98  Ky.  21.  And 
that  the  local-option  act  was  accepted 
and  ratified  by  the  people.  Com.  v. 
Howe  (Ky.  1895),  32  S.  W.  Rep.  133. 
Merely  stating  that  an  election  has 
been  ordered  upon  a  proper  petition  is 
insufficient.  Com.  z/.  Pippin,  (Ky.  1897) 
40  S.  W.  Rep.  252. 

Illustrations.  —  In  Com.  v.  Pippin, 
(Ky.  1897)  40  S.  W.  Rep.  252,  it  was 
held  that  the  allegation  should  be  sub- 
stantially "  after  a  petition  signed  by  a 
number  of  legal  voters  in  said  district, 
equal  to  twenty-five  per  cent,  of  the  votes 
cast  therein  at  the  last  preceding  elec- 
tion, had  been  duly  presented  to  the 
county  judge  on  {stating  the  date),  who 
in  due  course  ordered  an  election  at 
the  next  term  of  court  after  receiving 
said  petition,"  etc.  To  the  same  effect 
Com.  V.  Shelton,  99  Ky.  120. 

An  indictment  under  the  Maryland 
act  of  1882,  c.  92,  known  as  the  local- 
option  law  for  Harford  county,  charg- 
ing that  the  defendant  did  unlawfully 
sell  or  give  away  a  certain  quantity  of 
sp.rituous  liquor  "  contrary  to  the  form 
of  the  Act  of  Assembly  in  such  case 
made  and  provided,"  was  held  to  be 
sufficient.    Slymer  v.  State,  62  Md.  237. 

Alleging  "  that  the  act  of  legislature, 
approved  April  5th,  1887,  known  as  the 
local-option  law,  had  been  adopted  and 
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was  in  force  as  the  law  of  the  state  in 
said  city,"  was  sufficient.  State  v. 
Dugan,  no  Mo.  138. 

The  indictment  should  allege  that  the 
local-option  election  was  held  in  ac- 
cordance with  the  laws  of  the  state; 
that  an  order  for  the  election  was  made; 
that  due  publication  of  the  same  was 
made;  that  local  option  was  voted  upon 
at  said  election  in  the  district  in  ques- 
tion, and  that  the  result  was  properly 
declared  as  required  by  law  by  the  com- 
missioners' court,  and  that  proper  pub- 
lication was  made  thereof  to  put  the 
same  in  force.  Stewart  v.  State,  35 
Tex.  Crim.  Rep.  391;  Williams  z/.  State, 
37  Tex.  Crim.  Rep.  238;  Hall  v.  State, 
37  Tex.  Crim.  Rep.  2ig;  Janks  v. 
Stale,  29  Tex.  App.  233. 

Oiving  Away.  —  Charging  a  giving 
away  or  exchange  of  liquor  will  invali- 
date the  indictment  unless  the  statute 
expressly  prohibit  such  gift  or  ex- 
change. Williams  v.  State,  91  Ala.  14; 
Gillan  v.  State,  47  Ark.  555;  Siegel  v. 
People,  106  111.  89;  Croom  v.  State,  25 
Tex.  App.  556. 

Kind  of  liquor  sold  need  not  be  stated. 
Frickie  v.  State,  (Tex.  Crim.  App.  1898) 
45  S.  W.  Rep.  810. 

Kind  of  beer  sold  need  not  be  al- 
leged. State  V.  Houts,  36  Mo.  App. 
265. 

That  the  liquor  was  intoxicating  or 
that  the  beverage  contained  alcohol 
need  not  be  stated.  State  v.  Houts,  36 
Mo.  App.  265.  But  in  Butler  v.  State, 
25  Fla.  347,  it  was  held  that  the  in- 
dictment must  state  that  the  liquor 
was  intoxicating,  unless  it  specifically 
named  a  certain  kind  of  liquor  of  whose 
intoxicating  nature  the  court  will  take 
judicial  notice. 

Mode  of  selling,  as  whether  by  whole- 
sale or  retail,  need  not  be  stated.  Har- 
grave  v.  Com.,  (Va.  1895)  22  S.  E.  Rep. 

314. 

Oral  complaint  is  sufficient  for  viola- 
tion of  a  local-option  law.  People  v. 
Berry,  107  Mich.  256. 

Place  of  Sale.  —  In  Robertson  v.  State, 
100  Ala.  123,  it  was  held  that,  since  the 
general  statute  regards  only  the  "  sale  " 
of  spirituous,  vinous  or  malt  liquors, 
and  the  local  statute  applying  to  cer- 
tain parts  of  Shelby  county  prohibits 
the  sale  of  such  liquors  or  "  intoxicat- 
ing bitters,"  an  indictment  charging 
that  defendant  "  did  sell,  give  away  or 
otherwise  dispose  of  spirituous,  vinous 


or  malt  liquors,  intoxicating  bitters  or 
intoxicating  drinks  without  a  license 
and  contrary  to,"  etc.,  without  men- 
tioning any  particular  part  of  the 
county  within  the  prohibited  district  for 
selling,  charges  no  offense  under  the 
statute. 

In  Jones  v.  State.  67  Md.  256,  it  was 
held  that  it  was  no  error  to  omit  to 
state,  in  an  indictment  for  a  violation 
of  a  local-option  law,  committed  in  an 
old  district,  that  it  was  not  committed 
in  a  part  of  the  district  which  was  taken 
off  from  the  operation  of  the  law. 

In  Higgins  v.  State,  64  Md.  419,  the 
indictment,  after  alleging  the  adoption 
of  the  act  of  1876  by  a  popular  vote,  in 
the  third  election  district  of  the  county, 
charged  that  the  defendant,  on  or  about 
thefifteenthday  of  September,  1884,  "at 
the  county  aforesaid  and  in  the  sixth, 
or  Hillshoro  election  district  of  said 
county,  which  said  sixth  or  Jlillsboro 
election  district  was,  at  the  time  of  the 
election  held  on  the  third  Tuesday  of 
May,  1876,  entirely  embraced  within 
the  boundaries  of  the  said  third  election 
district  of  C-7r^/j»^  county  aforesaid,  did 
sell,"  etc.  The  judgment  of  conviction 
under  this  indictment  was  affirmed. 

An  indictment  charging  sale  of  liquor 
"  at  Nettleton,  in  violation  of  said  Act," 
is  not  sufficient  as  charging  any  illegal 
sale  "at  or  within  three  miles  of  Provi- 
dence in  Lee  county."  Ragan  v.  State, 
67  Miss.  332. 

An  allegation  that  the  sale  took  place 
"in  the  justice  of  the  peace  number 
one "  does  not  sufficiently  allege  that 
the  sale  took  place  in  prohibited  terri- 
tory, that  is,  territory  in  which  local 
option  was  in  force.  Williams  v.  State, 
38  Tex.  Crim.  Rep.  377. 

Purchaser's  Name. —  Failing  to  state 
the  name  of  the  person,  or  that  the 
person  was  unknown  to  whom  the 
liquor  was  sold,  does  not  vitiate  an  in- 
dictment. State  V.  Houts,  36  Mo.  App. 
265. 

But  in  Texas  it  has  been  held  that 
the  person  to  whom  the  liquor  was  sold, 
or  a  statement  that  his  name  is  un- 
known, should  appear  in  an  indictment. 
Dixon  V.  State,  21  Tex.  App.  517;  Mar- 
tin V.  State,  31  Tex.  Crim.  Rep.  27. 

Purpose  of  evading  the  law  need  not  be 
alleged.  McMillan  v.  State,  18  Tex. 
App.  375- 

Quantity  of  liquor  alleged  to  have  been 
sold    need   not   be   stated.     Frickie   v. 
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Form  No.  i  1643.' 

(Precedent  in  State  v.  Bertrand,  72  Miss.  516.)' 

[(^Commencement  as  in  Form  No.  10102y^  that  John  Bertrand.,  on 
the  twenty-eighth  day  of  May\  i894,  in  Perry  county,  did  unlawfully 
sell  and  retail  intoxicating  liquors  and  drinks,  against  the  [{continu- 
ing and  concluding  as  in  Form  No.  10703). 1^ 

Form  No.  1 1  6  4  4  .* 

(Commencement  as  in  Form  No.  10711.)  That  on  the  third  da.y  of 
June,  being  the  first  Monday  of  said  month,  a.  d.  i8P5,  in  Beaufort 
township,  in  the  county  of  Carteret.,  under  and  by  virtue  of  the  pro- 
visions of  the  thirty-second  chapter  of  "  The  Code  "  of  the  state  of 
North  Carolina.,  an  election  was  held  in  and  for  said  township  to 
ascertain  and  determine  whether  it  was  the  will  of  the  people  of  said 
township  that  spirituous  liquors  should  not  thereafter  be  sold  in  said 
township;  and  that  then  and  there,  written  on  a  majority  of  the  votes 
cast  in  said  election  was  the  word  "Prohibition,"  when  said  votes 
were  so  cast;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  on  a  certain  day  thereafter,  being  a  day  subse- 
quent to  the  second  day  next  following  said  election,  to  wit,  on  the 
seventh  day  oi  June,  a.  d.  \Z99,  in  the  township  aforesaid,  in  said 
county  (no  election  having  then  or  yet  been  held  reversing  the  elec- 
tion aforesaid),  John  Doe.,  late  of  the  county  aforesaid,  wilfully  and 
unlawfully  did  sell  certain  spirituous  liquor  to  one  Samuel  Short., 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

2.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  on  the  S2i\6.  first  Monday  oi  Jutte,  a.  d.  i855,  in  said 
Beaufort  township,  in  the  county  of  Carteret,  an  election  was  held 
agreeably  to  law  to  ascertain  and  determine  whether  spirituous 
liquors  should  thereafter  be  sold  in  said  township;  and  that  then  and 
there,  on  a  majority  of  the  votes  cast  in  said  election,  was  the  word 
"Prohibition;"  and  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

State,  (Tex.  Crim.  App.  1898)  45   S.  W.  Precedents  may  be  found  in  State  v. 

Rep.  810.  Dugan,  no  Mo.  138;  Savage  v.  Com., 

Time    of    Sale.  —  Indictment    should  84  Va.  6ig. 

describe  the  offense  as  selling  after  the  1.  Mississippi. — Anno.   Code  (1892), 

voters  of    the    prohibited    district    had  §1621.     See  also,  generally,  jw/ra,  note 

voted  against  granting  licenses.     State  i,  p.  494. 

V.  Hanley,  25  Minn.  429.  2.  It  was  held  in    this  case  that  the 

Want  of  a  license  to  sell  need  not  be  indictment  need  not  allege  the  holding 

alleged.     South  v.  Com.,  79  Ky.  493;  of  a  local-option  election  or  its  result, 

State  V.  Bertrand,  72  Miss.  516:  hence,  the  courts  taking  judicial  notice  of  the 

an  indictment  charging  that  defendant  fact   by    virtue    of    Miss.    Anno.    Code 

"on    the   day   of    189.?,    in  (1892), §  2621;  also,  that  it  was  unneces- 

said  county,  in  the  y>^.?r5^«z'?7/«?  magis-  sary  to  allege  that  defendant  had   no 

terial  district,  did  unlawfully  sell  wine,  license  {citing  Norton  v.  State,  65  Miss, 

spirituous    liquors,    malt    liquors    and  297). 

mixtures  thereof,"  etc.,  was  held  suffi-  3.  The  matter  to  be  supplied  in  [  ] 

cient  against  the  objection  that  it  failed  will    not    be    found    in    the    reported 

to   allege   that   the   sale    was    without  case. 

license.     Hargrave  z).  Com.,  (Va.  1895)  4.  North  Carolina. — Code   (1883),   § 

22  S.  E.  Rep.  314.  3116.     See  also  supra,  note  i,  p.  494. 
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do  further  present,  that  on  a  day  subsequent  to  the  second  day  next 
following  said  election,  that  is  to  say  on  the  seventh  day  of  Jutie,  a.  d. 
i8P5,  in  the  township  aforesaid,  in  said  county  (no  election  having 
then  or  thereafter  been  therein  held  reversing  said  election),  the 
said  John  Doe  wilfully  and  unlawfully  did  sell  one  gill  of  spirituous 
liquor  to  one  Samuel  Short,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

3.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  the  said  John  Doe,  on  the  day  and  year  last  aforesaid, 
at  and  in  the  county  aforesaid,  wilfully  and  unlawfully  did  sell  and 
retail  unto  Samuel  Short  ^'^xxxXmoms  liquors  by  a  measure  and  quantity 
less  than  a  quart,  to  wit,  by  the  pint,  he,  the  said  John  Doe,  not  then 
and  there  having  a  license  so  to  sell  and  retail  spirituous  liquor; 
against  the  {continuing  and  concluding  as  in  For?n  No.  10711). 

{pb)  Running  '^  Blind  Tiger."  ^ 

Form  No.  11645.' 

(Precedent  in  Hall  v.  State,  37  Tex.  Crim.  Rep.  219.) 

^Commencing  as  in  Form  No.  10838,  and  continuing  down  /<?*)] ^  did 
unlawfully,  in  the  town  of  Lancaster,  keep  and  run,  and  was  interested 
in  keeping  and  running,  a  ''blind  tiger,"  the  same  being  a  place  then 
and  there  situate  where  intoxicating  liquors  were  sold  by  device 
whereby  the  person  selling  and  delivering  the  intoxicating  liquor  was 
concealed  from  the  person  buying  and  receiving  the  same;  the  sale 
of  intoxicating  liquor  in  said  town  of  Lancaster  having  been  hereto- 
fore, and  was  then,  prohibited  in  said  town  of  Lancaster  by  the  laws 
of  said  state  [under  and  by  virtue  of  a  certain  election  duly  and 
legally  held  in  said  town  of  Lancaster  on  the  second  did^y  oi  January^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-five, 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  said  town  of  Lancaster,  at  which  said  election  a 
majority  of  the  votes  were  "for  prohibition,"  whereupon  the  Com- 
missioners' Court  of  said  Dallas  county  immediately  made  an  order 
declaring  the  result  of  said  vote  and  absolutely  prohibiting  the  sale 
of  intoxicating  liquors  within  said  town  of  Lancaster,  except  for  the 
purposes  and  under  the  regulations  specified  in  article  three  thousand 
three  hundred  and  eighty-five  of  the  Revised  Civil  Statutes  of  the 
State  of  Texas,  of  1895,  until  such  time  as  the  qualified  voters  in  said 

1.  Beqnisites  of  the  Indictment,  etc. —  v.    State,     35    Tex.    Crim.     Rep.    45. 

Generally. — See  supra,  nolo  i,  p.  494.  Want  of  License.  — An     indictment 

Duplicity. — Charging   that   defend-  for  violating  the  "  blind  tiger  "  act  need 

ant  "  did    then  and  there,  unlawfully  not  allege  that  the  defendant   has   no 

and   willfully  keep  and  run   and   was  license:  that  is  a   matter  of  evidence, 

then  and  there   interested   in   keeping  Glass  v.  State,  45  Ark.  173. 

and  running    a  'blind    tiger'   for  the  2.   Texas. — Rev.    Stat.    (1895),    art. 

purpose  of  selling  intoxicating  liquors;  3384  <r/ j^^. ;  Pen.  Code  (1895),  art.  402 

that  he  did  then  and  there  sell  \.o  John  et  seq.     See  also  supra,  note  i. 

Baugk  intoxicating  liquors,"  etc.,  was  3.  The   matter  to  be  supplied   in  [  1 

held  to  be  sufficient  as  against  the  ob-  will    not    be    found    in    the    reported 

jection  that  it  was  duplicitous.     Segars  case. 
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town  of  Lancaster  may  at  a  legal  election  held  for  that  purpose  by  a 
majority  vote  decide  otherwise.  Which  said  order  of  said  Commis- 
sioners' Court,  declaring  the  result  and  prohibiting  the  sale  of  liquors, 
as  aforesaid,  was  in  due  course  published  for  four  successive  weeks 
in  the  Dallas  County  Democrat^  a  newspaper  published  in  Dallas 
county,  state  of  Texas,  and  in  due  course  the  fact  of  such  publication 
was  entered  by  the  county  judge  on  the  minutes  of  the  %^\di  Commis- 
sioners' Court,  as  in  such  cases  required  by  law;  contrary  to  {continu- 
ing and  concluding  as  in  Form  No.  10888).^ 

nn.  Park. 
Form  No.  11646.^ 

(Comtnencement  as  in  Form  No.  107 IS)  then  and  there,  within  one- 
half  m\\e  of  a  certain  township  park,  to  wit,  (describing  the  park  so  as 
to  sufficiently  identify  it),  in  said  township,  county  and  state,  did  unlaw- 
fully, knowingly  and  without  authority  sell,  to  one  Samuel  Short,  for 
the  sum  of  one  dollar,  a  certain  quantity  of  intoxicating  liquor,  to 
wit,  one  quart  of  St.  Croix  rum,  {continuing  and  concluding  as  in  Form 
No.  10713). 

00.  Penitentiary. 

Form  No.  1 1647.* 
{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  know- 
ingly and  unlawfully  and  without  authority  did  bring  into  and  sell 
within  the  penitentiary  enclosure,  in  said  Wake  county,  in  the  state 
of  North  Carolina  aforesaid,  to  one  Samuel  Short,  for  the  sum  of  one 
dollar,  certain  spirituous  liquor,  to  wit,  one  quart  of  whiskey,  said 
whiskey  not  then  and  there  being  for  the  use  of  the  hospital,  against 
the  {continuing  and  concluding  as  in  Form  No.  10711). 

pp.  Political  Speaking. 

Form  No.  1 1  6  4  8  .* 

{Commencement  as  in  Form  No.  10711,  and  continuing  down  to  *) 
unlawfully  and  knowingly  and  without  authority  did  sell,  to  one  Samuel 
Short,  a  certain  quantity  of  spirituous  liquor,  to  wit,  one  quart  of 
whiskey,  then  and  there  being  within  two  miles  of  a  certain  place,  to 
wit,  Sharon,  in  said  county  and  state  aforesaid,  the  said  Sharon  then 
and  there  being  a  place  at  which  a  political  speaking  had  been  adver 
tised  to  take  place,  and  then  and  there  did  take  place,  on  the  said 
day  of  sale  of  said  liquor  as  aforesaid,  against  the  {continuing  and 
concluding  as  in  Form  No.  10711). 

l.'In  this  case  the   information  was  lowing  Stewart  v.  State,  35  Tex.   Crim. 

defective,  in   that   it    nowhere  alleged  Rep.  391).    The  matter  enclosed  by  [  ] 

that  the  election  was  ever  had  in  said  has  been  inserted  to  remedy  this  defect, 

town,  or  that  the  commissioners'  court  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

had  declared  the  result,  or  that  publi-  §  6986 — 5.     See  also  supra,  note  2,   p. 

cation  was  ever  made  in  order  to  put  485. 

the  same  in  force;  these  matters  being  3.  North  Carolina.  —  Code   (1883),    § 

necessary    allegations    in    charging   a  3440.     See  also  j«/ra;,  note  2,  p.  485. 

violation  of  the  local-option  law.    Hall  4.  North   Carolina.  —  Code  (1883),   §. 

V.  State,    37  Tex.  Crim.  Rep.  219  {fol-  1079.     See  also,  supra,  note  2,  p.  485. 
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qq.  Religious  Meeting.' 

Form  No.  1 1  6  4  9  .* 

{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  unlaw- 
fully and  knowingly  and  without  authority  did  sell,  to  one  Samuel 
Short,  for  the  sum  of  one  dollar,  a  certain  quantity  of  spirituous 
liquor,  to  wit,  one  quart  of  whiskey,  then  and  there,  during  the 
progress  of  religious  exercises  at  a  certain  place,  to  wit,  Sharon,  in 
said  county  and  state  aforesaid,  the  said  Sharon  then  and  there  being 
a  place  where  divine  service  was  being  celebrated,  and  within  one  mile 
of  said  Sharon,  the  said  John  Doe  not  then  and  there  being  a  licensed 
keeper  of  a  tavern  or  retailer  selling  at  his  tavern  or  shop,  against 
the  (continuing  and  concluding  as  in  Form  No.  10711). 

rr.  Soldiers'  Home. 
Form  No.  11650.* 

{Commencement  as  in  Form  No.  10713,  and  continuing  down  to  *) 
within  one  and  one- half  vaWts  of  the  outside  boundary  line  of  the  lands 
occupied  by  a  certain  home  for  disabled  volunteer  soldiers  established 
by  the  government  of  the  United  States  {describing  the  home  by  ^ame 
and  location  or  otherwise,  so  as  to  sufficiently  identify  it),  unlawfully,  know- 
ingly and  without  authority  did  sell,  to  one  Samuel  Short,  for  the  sura 
of  four  dollars,  a  certain  quantity  of  intoxicating  liquor,  to  wit,  one 
gallon  of  blackberry  brandv,  contrary  to  {continuing  and  concluding  as 
in  Form  No.  10713). 

{c)  At  Prohibited  Times.^ 

aa.  Prohibited  Day. 

(ad)  Election  Day.^ 

1.  Home  of  Association.  —  An  indict-  See  also  lists  of  statutes  cited  supra, 
ment  under  N.  J.  Laws  (1897),  c.  67,  note  i,  p.  451;  infra,  note  5.  this  page; 
prohibiting  the  sale  of  liquors  within     note  4,  p.  501;  note  i,  p.  502. 

two   miles    of  camp-meeting   associa-        Beqoisites  of  the  Indictment,  etc.  —  See, 

tions,   must   specify    the  name   of  the  generally,  supra,  note  2,  p.  485;  infra, 

association  and  the  grounds  occupied  note  5,  this  page;  note  4,  p.   501;  note 

by  it,   as  well  as  the  place  where  the  i,  p.  502. 

sale  was    made.      Kelty    v.    State,   61        6.  For  statutory  provisions  relating  to 

N.  J.  L.  407.  this  offense  see  the  following: 

2.  North  Carolina.  —  Code  (1883),  §  Connecticut.  —  Laws  (1893),  c.  261; 
3671.    See  also  JM/ra,  note  2,  p.  485.  Laws  (1889),  cc.  81,  197. 

3.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  Delaware. —  Laws(i897),  c.  460;  Rev. 
§  6946a.     See  also  supra,  note  2,  p.  485.  Stat.  (1893),  p.  144,  c.   16,  §   16;  p.  414, 

4.  For  statutory  provisions  relating  to  c.  53,  ^  14. 

the  offense  of  selling  or  giving  away  Florida. —  Rev.  Stat.  (1892),  §  182. 

liquor  on  prohibited  days  see  the  fol-  Georgia.  —  3  Code  (1895),  §  446. 

lowing:  Idaho.  —  Laws  (1891),  p.  50,  §  i. 

California.  —  Pen.  Code  (1897),  §  299  Indiana.  —  Horner's   Stat.    (1896),   § 

(Stat.  (1874),  p.  297).  2098. 

Indiana.  —  Rev.  Stat.  (1894),  §2194.  Kentucky.  — Stat.  (1894),  §  2565. 

Massachusetts.  —  Stat.  (1888),  cc.  254,  Louisiana.  —  Rev.    Laws    (1897),    p. 

262  (Stat.  (1885),  cc.  90,  216).  231  (Acts  (1880),  No.  26). 
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Massachusetts.  —  Stat.  (1896),  cc.  162, 
308;  Stat.  (1893),  c.  417,  i^  9;  Stat.  (1889), 
cc.  186,  347,  361;  Stat.  (1888),  cc.  254, 
262;  Stat.  (1885),  c.  216. 

Michigan.  —  Comp.  Laws  (1897),  § 
TI455  et  seq. 

Minnesota.  —  Laws  (1895),  c.  90;  Stat. 
(1894),  §§  22,  1999. 

Mississippi.  —  Anno.  Code  (1892),  § 
1603. 

Montana.  —  Pen.  Code  (1895),  §  82. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3604. 

Nevada.  — Gen.  Stat.  (1885),  ^1140. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1272  et  seq. 

New  York.  —  Laws  (1897),  c.  312,  § 
22,  amending  Birds  Rev.  Stat.  (1896),  p. 
1920,  §  31  (Laws  (1896),  c.  112,  ^  31). 

North  Carolina.  —  Code  (1883),  § 
2740. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6897. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
1838,  6948. 

Oklahoma.  —  Stat.  (1893),  §§  1932, 
2815,  3156. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1910. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(15941.  p.  497,  §  154  et  seq.;  p.  1230,  § 
23;  p    1952,  §  9. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
102,  §  25. 

South  Carolina.  —  Rev.  Stat.  (1893), 
§  168. 

Tennessee.  —  Code  (1896),  §  6861. 

Texas.  —  Pen.  Code  (1895),  art.  185. 

Utah.  —  Rev.  Stat.  (1898),  §  1257. 

Virginia.  —  Code  (1887),  §  3847. 

Washington.  —  Ballinger  s  Anno. 
Codes  &  Stat.  (1897),  §  7425. 

West  Virginia.  —  Code   (1891),  c.    5, 

§11- 

Wyoming.  —  Rev.  Stat.  (1887),  §  1034. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Seqtiisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  4,  p.  499. 

Averments  as  to  Election.  —  Stating 
the  nature  of  the  election  sufficiently  to 
identify  it,  and  that  it  was  held  under 
lawful  authority,  was  held  to  be  suffi- 
cient. Janks  V.  State,  29  Tex.  App. 
233;  Geib  V.  State,  31  Tex.  Crim.  Rep. 
514;  State  V.  Weaver,  83  Ind.  542. 

Charging  an  election  as  having  been 
held  is  necessary;  the  words  "on  elec- 
tion day  "  only  being  insufficient. 
Prather  v.  State,  12  Tex.  App.  401. 

Criminal  intent  n^&A  not  be  stated  in 
an  indictment  for  giving  liquor  to  voter 


on  election  day,  other  than  charg- 
ing that  defendant  "  knowingly,"  etc. 
State  V.  Pearis,  35  W.  Va.  320. 

Defendants. — Two  or  more  parties 
may  be  charged  in  the  same  indict- 
ment without  alleging  that  the  parties 
were  partners.  Janks  v.  State,  29 
Tex.  App.  233. 

Duplicity. — Charging  that  defendant, 
"  on  an  election  day,  sold,  gave, vended 
and  retailed,  spirituous  liquors  to 
one  Theodoric  Webb,  near  an  election 
ground,"  is  not  subject  to  the  objec- 
tion of  being  duplicitous.  State  v. 
Irvine,  3  Heisk.  (Tenn.)i55. 

Language  of  Statute.  —  In  Cearfoss  v. 
State,  42  Md.  403,  the  indictment 
charged  the  appellant  with  a  violation 
of  the  act  of  1865,  c.  191,  in  giving, 
"  to  one  Michael  Burke,  spirituous 
liquor,  to  wit,  whiskey,  on  the  day  of 
an  election,  in  Washington  county," 
etc.  It  was  held  that  the  indictment, 
having  charged  the  offense  in  the  lan- 
guage of  the  statute,  was  sufficient. 

Negativing  Exceptions. —  Prescription 
of  a  practicing  physician  and  other 
medical  persons  should  be  negatived 
in  an  indictment  for  selling  on  an  elec- 
tion day,  when  such  exceptions  are 
allowed  by  the  statute.  State  v. 
Stamey,  71  N.  Car.  202. 

Place  of  Sale. —  Indictment  for  sale  of 
liquor  on  election  day  must  allege  that 
the  saloon  mentioned  was  kept  open  on 
the  day  of  election  in  the  precinct,  vil- 
lage, town  or  city  where  such  election 
was  being  held,  or  within  three  miles 
thereof.  Patton  v.  State,  31  Tex.  Crim. 
Rep.  20. 

Purchaser's  name  need  not  be  alleged. 
Newman  v.  State,  loi  Ga.  534.  But  see 
contra  State  v.  Stamey,  71  N.  Car.  202. 

Indictment  charging  defendant  with 
giving  liquor  to  voter  on  election  day 
need  not  state  the  facts  constituting 
the  person  a  legal  voter.  Slate  v. 
Pearis,  35   W.  Va.  320. 

Time  of  Sale.  —  "On  or  about"  a 
certain  election  day  sufficiently  de- 
scribes the  time  of  the  commission  of 
the  offense.  Keith  v.  State,  38  Tex. 
Crim.  Rep.  678. 

Precedent.  —  In  State  z/.  Thompson, 
2  Kan.  432,  the  indictment  under  Kan. 
Comp.  Laws  (1862),  p.  486,  prior  to  the 
adoption  of  the  present  prohibitory 
law,  omitting  the  formal  parts,  charged 
that  the  defendants,  "at  {Indianola) 
Sha7vnee  county,  aforesaid,  and  within 
the  jurisdiction  of  this  court,  on  the^/A 
day  of  November,  a.  d.  i86^,  that  day 
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Form  No.  1 1  6  5  i . ' 
(Precedent  in  Newman  v.  Slate,  loi  Ga.  535.) 
[(^Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]2  in 
the  name  and  behalf  of  the  citizens  of  Georgia,  charge  and  accuse 
T.  Newman,  of  the  county  and  state  aforesaid,  with  the  offense  of 
misdemeanor,  for  that  the  said  T.  Newman,  on  the  sixth  day  oi  June, 
in  the  year  18P6,  in  the  county  aforesaid,  did  then  and  there  unlaw- 
fully and  with  force  and  arms  then  and  there  sell,  give  and  furnish 
spirituous,  intoxicating  and  malt  liquors  to  various  persons,  a  primary 
election  being  then  and  there  held  on  said  day  to  elect  candidates  of 
the  democratic  party  of  said  county  for  the  various  county  offices  of 
said  county ,3  [contrary  to  {continuing  and  concluding  as  in  Form  No. 
10689).]^ 

{bb)  Holiday.* 

Form  No.  1 1652.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there,  on  the  fourth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,  the  same  being  a  legal 
holiday  under  the  laws  of  said  state  of  Indiana,  sell,  to  one  Samuel 
Short,  for  the  sum  of  one  dollar,  a  certain  quantity  of  spirituous 
liquor,  to  wit,  one  quart  of  whiskey,  then  and  there  to  be  drunk  as  a 
beverage,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10692). 


being  an  election  day  and  between  the 
hours  of  ttine  o'clock  in  the  morning  of 
said  day  and  six  o'clock  in  the  evening 
of  said  day,  at  said  Indianola,  county 
of  Shawnee  aforesaid,  did  keep  open 
their  grocery,  alias  dram  shop,  alias 
tippling  house,  there  situate,  common- 
ly known  as  Thompson  s  Saloon,  for  a 
long  time,  to  wit,  for  the  space  of  two 
hours,  in  which  such  grocery,  alias 
dram  shop,  alias  tippling  house,  in- 
toxicating liquors  were  sold  and  are 
usually  vended,  for  the  purpose  of  sell- 
ing and  retailing  intoxicating  liquors 
on  said  election  day,  contrary  to,"  etc., 
and  was  held  to  be  sufficient. 

1.  Georgia.  —  3  Code  (1895),  §§  446, 
452.     See  also  supra,  note  5,  p.  499. 

2.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

3.  The  words  "  to  elect  candidates 
of  the  democratic  party  for  the  various 
county  offices  of  said  county"  were 
held  to  be  sufficient  as  describing  the 
officers  to  be  chosen,  and  as  describing 
a  regular  election  for  such  officers 
which  would  thereafter  be  held.  New- 
man V.  State,  loi  Ga.  534. 

4.  For  statntory  provisioiu  relating  to 
this  offense  see  the  following: 

Indiana.  —  Horner's  Stat.  (1896),  § 
2098. 


Massachusetts. — Stat.  (1897),  c.  160; 
Stat.  (1896),  cc.  162,  308;  Stat.  (1895),  c. 
337;  Stat.  (1894),  c.  130;  Stat.  (i88g), 
c.  347;  Stat.  (1888),  c.  254. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
102,  §  25. 

f/Za/i.  —  Rev.  Stat.  (1898),  §  1259  't 
seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Bequisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  4,  p.  499. 

As  a  Beverage. — That  liquor  was 
sold  as  a  beverage  need  not  be  stated. 
Herron  v.  State,  17  Ind.  App.  161. 

Which  holiday  is  intended  must  be 
specified.  Shepler  v.  State,  114  Ind. 
194. 

"On  Monaay,  the  jth  day  of  July, 
1897,  said  jth  day  ol  July,  1897,  being 
then  and  there  a  legal  holiday,  com- 
monly called  the  'Fourth  Day  of  July,'  " 
was  held  to  be  sufficient.  People  v. 
Thielman,  115  Mich.  66. 

5.  Indiana.  — Horner's  Stat.  (1896),  § 
2098.     See  sAso  supra,  note  4,  this  page. 

In  Ruge  V.  State,  62  Ind.  388,  the  in- 
dictment charged  that  the  defendant 
"  On  or  about  the  4th  day  oijuly,  a.  d. 
1876,  at  and  in  the  county  of  Porter  and 
state  of  Indiana,  John  Boye  and  Warner 
Ruge,  did   then   and   there   unlawfully 
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{cc)  Sunday} 


sell,  one  gill  of  intoxicating  liquor  to 
one  Merrill  Davidson,  at  and  for  the 
price  of  ten  cents,  the  said  4th  oi  July 
being  then  and  there  a  legal  holiday." 
This  indictment  was  held  to  be  bad  for 
the  reason  that  time  was  not  laid  with 
sufficient  certainty,  as  at  the  time  the 
indictment  was  found  there  was  no  law 
in  the  state  of  Indiana  making  the 
fourth  day  of  July  a  general  legal 
holiday. 

1.  For  statutory  provisions  relating  to 
this  offense  see  the  following: 

Delaware.  —  Rev.  Stat.  (1893),  p.  414, 
c.  53,  §  14. 

District  of  Columbia.  —  30  U.  S.  Stat, 
at  L.  (1899),  c.  418. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  426  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2098,  2099. 

Kentucky.  —  Stat.  (1894),  §§  1303, 
4204. 

Massachusetts.  —  Stat.  (1885),  c.  90. 

Alinnesota. — Laws  (1895),  c.  90;  Stat. 
(1894),  §  1999. 

Missouri.  —  Rev.  Stat.  (1889),  §§  3855, 
4590. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3604. 

New  Jersey. — Gen.  Stat.  (1895),  p.  1799, 
§72. 

New  York. —  Laws  (1897),  c.  312,  § 
22,  amending  Birds.  Rev.  Stat.  (1896),  p. 
1920,  §  31  (Laws  (1896),  c.  112,  §  31). 

North  Carolina.  —  Code  (1883),  §1117. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7625. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4364,  7032a. 

Oklahoma. — Stat.  (1893),  §§  1932, 
2518,  3156. 

Oregon. — Hill's  Anno.  Laws  (1892), 

§1909-        ... 

Pennsylvania.  —  Bright.  Pur.  Dig. 
{1894),  p.  1230,  §§  23,  27;  p.  1952,  ^9. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
102.  §  25. 

Tennessee.  —  Code  (1896),  §6784,  note. 

Utah.  —  Rev.  Stat.  (1898),  §  1250. 

Virginia.  — Code  (1887),  §  3804. 

Wyoming.  —Laws  (1888),  c.  86;  Rev. 
Stat.  (1887),  §  1034. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Requisites  of  the  Indictment,  etc.  —  See 
generally,  supra,  note  4,  p.  499. 

Asa  Beverage. — Under  the  Indiana 
statute  it  has  been  held  to  be  necessary 
to  charge  that  the  liquor  was  to  be  then 


and  there  drank  as  a  beverage.  Morel 
V.  State,  89  Ind.  275;  AUman  v.  State, 
69  Ind.  387;  Dowdell  v.  State,  58  Ind. 

333- 

Charging  in  language  ^f  statute  is  ordi- 
narily sufficient.  State  v.  Atkins,  40 
Mo.  App.  344;  State  v.  Meagher,  49 
Mo.  App.  571.  The  indictment  in  the 
latter  case  charged  that  at  a  day  and 
place  named  the  defendant,  "  then  and 
there  being  a  dram-shop  keeper  and 
having  a  license  to  keep  a  dram  shop, 
did  then  and  there  unlawfully  and  will- 
fully, keep  open  such  dram  shop  and 
sell,  and  give  away  and  suffer  to  be  sold 
and  given  away  and  otherwise  disposed 
of  upon  and  about  his  premises  and 
dram  shop,  intoxicating  liquors,  to  wit, 
one  glass  of  whiskey  and  one  glass  of 
beer,  on  the  Jirst  day  of  the  week  com- 
monly called  Sunday,  contrary  to,"  etc. 

Description  of  Defendant.  —  Indict- 
ment need  not  allege  that  defendant 
was  licensed  to  sell,  or  was  a  trader. 
State  V.  Edlavitch,  77  Md.  144. 

Duplicity.  —  Where  the  statute  uses 
the  disjunctive  in  enumerating  offenses, 
it  is  competent  to  aver  their  commis- 
sion conjunctively.  State  v.  Nations, 
75  Mo.  53  {citittg  State  v.  Fancher,  71 
Mo.  460).  Thus  in  State  v.  Nations,  75 
Mo.  53,  it  was  held  that  an  indictment 
charging  defendant  with  selling  "  fer- 
mented and  distilled  liquors  on  Sun- 
day" was  not  considered  defective; 
and  in  Henry  v.  State,  113  Ind.  304, 
the  affidavit  charged  that  Henry,  "on 
the  loth  day  oi  July,  i8<?7,  at  and  in  the 
city  and  county  aforesaid  (meaning 
the  city  of  Indianapolis  and  the  county 
of  Marion),  did  then  and  there  unlaw- 
fully sell  to  Samuel  Watts  and  John 
Brown,  a  less  quantity  than  a  quart  of 
intoxicating  liquor,  to  wit,  four  gills 
of  beer,  for  the  sum  of  ten  cents,  to  be 
drunk  as  a  beverage,  said  loth  day  of 
July,  19,87,  being  the  first  day  of  the 
week  and  commonly  called  Sunday," 
etc., was  held  to  be  sufficient. 

But  charging  both  that  defendant 
sold  liquors  on  Sunday  and  that  he 
gave  away  liquors  on  Sunday  was  con- 
sidered demurrable  in  People  v.  Har- 
mon, 49  Hun  (N.  Y.)  558. 

Kind  of  liquor  aWcged  to  have  been 
sold  need  not  be  stated.  State  v.  Kurtz, 
54  Mo.  App.  123.  Particularly  when 
the  term  "intoxicating  liquors"  is 
used.     State  v.  Packer,  80  N.  Car.  439. 

Charging  a  sale  of  "an   intoxicating 
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Jiquor,  to  wit,  one  quart  of  whiskey  on 
Sunday,"  has  been  held  to  be  sufficient, 
without  using  the  words  "  fermented 
or  distilled  liquor,"  as  used  in  the  stat- 
ute.   State  V.  Williamson,  21  Mo.  496. 

Negativing  Exceptions.  —  Indictment 
need  not  negative  the  exceptions  con- 
tained in  a  subsequent  clause  of  the  act 
relating  to  pharmacists  and  hotel  keep- 
ers. People  V.  Crotty,  22  N.  Y.  App. 
Div.  77.  But  compare  McKenna  v. 
People,  81  N.  Y.  360,  relying  upon 
which  Van  Brunt,  P.  J.,  dissented. 

Purchaser's  name  need  not  be  stated. 
Com.  V.  Liebtreu,  i  Pearson  (Pa.)  107; 
State  V.  Staley,  3  Lea  (Tenn.)  565. 
But  see  contra  Capritz  v.  State,  i  Md. 
569. 

In  State  v.  Parnell,  16  Ark.  506,  the 
indictment  charged  that  "  Richmond  P. 
Parnell,  on  Sunday,  the  2dda.yoi  April, 
A.  D.  iSj'.^,  in  the  county  aforesaid,  did 
sell,  to  divers  persons,  a  large  quantity 
of  ardent  spirits,  to  wit,  one  quart  of 
whiskey,  against  the,"  etc.,  and  was 
held  to  be  sufficient,  without  setting 
out  the  names  of  the  persons  to  whom 
the  spirits  were  sold,  or  that  they  were 
sold  to  some  person  to  the  grand 
jurors  unknown. 

The  words  "  to  divers  other  persons 
whose  names  are  to  the  grand  jury  un- 
known "  may  be  rejected  as  surplusage. 
Burchard  v.  State,  2  Oregon  78. 

Time — Generally.  —  Time  is  imma- 
terial if  within  a  year  before  the  prose- 
cution. Marquardt  v.  State,  52  Ark. 
269. 

That  the  sales  were  made  at  one  time 
need  not  be  charged.  Mullen  v.  State, 
96  Ind.  304. 

The  words  "and  on  divers  other  of 
said  days  between  said  day"  may  be 
rejected  as  surplusage.  Burchard  v. 
State,  2  Oregon  78. 

Day  of  Week.  —  Sale  on  the  Sabbath 
day  must  be  alleged,  as  this  is  of  the 
gist  of  the  offense.  Charging  a  sale  on 
a  day,  describing  the  day  as  a  certain 
day  of  the  month,  is  not  sufficient. 
Marquardt  v.  State,  52  Ark.  269;  Roy 
V.  State,  91  Ind.  417;  Hoover  v.  State, 
56  Md.  584;  Com.  V.  Newton,  8  Pick. 
(Mass.)  234;  People  v.  Ball,  42  Barb. 
(N.  Y.)  324;  State  v.  Drake,  64  N.  Car. 
589. 

Day  of  Month.  —  The  statement  of 
the  day  of  the  month  in  an  indictment 
for  an  offense  committed  on  Sunday  is 
no  more  important  than  for  any  other 
offense,  though  the  doing  of  the  act 
upon  that  day  is  the  gist  of  the  offense. 


State  V.  Eskridge,  i  Swan  (Tenn.) 
413- 
Day  of  month  need  not  be  stated  in 
an  indictment  for  keeping  open  on 
Sunday.  Marquardt  v.  State,  52  Ark. 
269.  And  if  stated  incorrectly,  does  not 
necessarily  render  the  indictment  in- 
sufficient. Roy  V.  State,  91  Ind.  417; 
Hoover  v.  State,  56  Md.  584;  People  v. 
Ball,  42  Barb.  (N.  Y.)  324.  But  in  Clark 
V.  State,  34  Ind.  436,  an  indictment 
alleging  an  offense  to  have  been  com- 
mitted  "on  or   about   the day  of 

July,  \'i>bg,  which  was  the  first  day  of 
the  week,  commonly  called  Sunday," 
was  held  to  be  insufficient  as  not 
properly  designating  the  time.  And  to 
the  same  effect  Effinger  v.  State,  47  Ind. 
235  {following  Clark  v.  State.  34  Ind. 
436;  State  V.  Land,  42  Ind.  311). 

Want  of  license  or  permit  need  not  be 
alleged.  Lehritter  v.  State,  42  Ind.  383; 
Hulsman  v.  State,  42  Ind.  500;  Crone 
V.  State,  49  Ind.  538;  Stein  v.  State,  50 
Ind.  21;  State  v.  Edlavitch,  77  Md.  144. 
The  words  "not  having  then  and 
there  any  license,  appointment  or  au- 
thority to  make  such  sale"  sufficiently 
negative  authority  to  sell.  Com.  v. 
Hoyer,  125  Mass.  209. 

Precedents. —  In  Lehritter  v.  State,  42 
Ind.  383,  the  indictment  substantially 
charged  that  defendant  "did,  on  the 
fourth  day  of  May,  187^,  at,  etc.,  un- 
lawfully sell  two  gills  of  intoxicating 
liquor  to  Henry  Case,  at  and  for  the 
price  of  ten  cents,  and  did  then  and 
there  suffer  and  permit  the  said  liquor 
to  be  drank  in  the  building  and  upon 
the  premises  where  the  same  was  sold, 
the  said  fourth  day  of  Alay  being  the 
first  day  of  the  week,  commonly  called 
Sunday,  contrary  to,"  etc. 

In  Maguire  v.  State,  47  Md.  485,  it 
was  charged  that  defendant  had,  in 
1875,  being  then  the  licensed  keeper  of 
an  ordinary,  "unlawfully  sold,  dis- 
posed of  and  given  away,  on  a  certain 
Sunday  in  that  year,  a  quantity,  less 
than  one  pint,  of  spirituous  liquor,  to  a 
certain  person,  and  had  been  convicted 
and  sentenced  for  such  offense  in  Feb- 
ruary, 1876;  and  that,  having  been  so 
convicted,  he  did  afterwards,  on  a  cer- 
tain Sunday,  in  October,  1876,  unlaw- 
fully sell  and  dispose  of,  to  another 
person,  a  certain  other  quantity,  less 
than  one  pint,  of  spirituous  liquor." 
In  another  count  the  indictment 
charged  that  the  defendant  had,  "  in 
1875,  being  then  a  licensed  keeper  of 
an  ordinary,  unlawfully  sold,  disposed 
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of  and  given  away  a  quantity,  less 
than  one  pint,  of  spirituous  liquor,  to  a 
certain  person,  and  had  been  convicted 
and  sentenced  for  such  offense  in  Feb- 
ruary, 1S76,  and  that,  having  been  so 
convicted,  he  did,  on  a  certain  Sunday, 
in  October,  1876,  he  being  then  licensed 
to  keep  an  ordinary,  give  away,  at  his 
said  ordinary,  a  certain  quantity  of 
spirituous  liquor,  less  than  one  pint,  to 
a  certain  other  person." 

In  Com.  V.  Hoyer,  125  Mass.  209,  the 
complaint  charged  that  the  defendant, 
on  March  24,  1878,  "that  day  being 
the  Lord' s  day,  at  Boston  aforesaid,  and 
within  the  judicial  district  of  said  court, 
unlawfully  did  sell  intoxicating  liquors 
to  a  man  whose  name  is  unknown  to 
said  complainant,  the  said  Hoyer  not 
having  then  and  there  any  license, 
authority,  or  appointment  according  to 
law  to  make  such  sale  of  said  intoxicat- 
ing liquors  on  the  said  Lord' s  day,"  etc. 

The  complaint,  as  shown  by  the 
original  papers  in  Com.  v.  Stevens,  153 
Mass.  4,  is  as  follows: 

"  Commonwealth  of  Massachusetts. 
To   the   Justices   of    the    Police   Court 

within  and  for  the  District  of  New- 

buryport  in  the  County  of  Essex: 

George  B.  Hie  ken  of  Newburyport,  in 
said  county,  in  behalf  of  the  Com- 
monwealth of  Massachusetts,  on  oath 
complains  that  William  Stevens  oi  New- 
buryport,  in  said  county,  on  the  twenty- 
first  day  of  October,  in  the  year  of  our 
Lord  eighteen  hundred  and  «^>^/j/-^?^///, 
at  Newburyport  aforesaid  in  the  county 
aforesaid,  that  being  the  Lord' s  day, 
unlawfullydid  sell  intoxicating  liquor  to 
one  Martin  Conley,  he  the  said  William 
Stevens  not  then  and  there  first  having 
any  license,  appointment  or  legal  au- 
thority whatever  to  sell  the  same  in 
this  Commonwealth  on  said  day,  in  evil 
example  to  all  others  in  like  cases,  to 
offend  against  good  morals,  against 
the  peace  of  said  Commonwealth,  and 
contrary  to  the  form  and  statute  in  such 
cases  made  and  provided.  He  there- 
fore prays  that  said  defendant  may  be 
apprehended  and  brought  before  said 
Court,  and  held  to  answer  to  this  com- 
plaint, and  further  dealt  with  relative 
to  the  same  according  to  law. 

George  B.  Hicken. 

District  of  Newburyport, 
County  of  Essex,  ss. 

The  twenty-second  day  of  October,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight. 

The  aforesaid  complainant  made  oath 


to  the  truth  of  the  foregoing  complaint 
before  the  said  court. 

A  true  copy  of  record. 

Attest,  E.  F.  Bartlett,  Clerk." 

In  People  v.  Wheeler,  96  Mich,  i, 
the  complaint  charged  in  substance 
that  defendant  was  the  proprietor  of  a 
place  where  spirituous  and  intoxicating 
liquors  were  by  her  kept  to  be  sold, 
such  place  not  being  a  drug-store,  and 
that  she  did,  on  the  twenty-ninth  day  of 
November,  1891,  that  being  the  first  day 
of  the  week,  commonly  called  Sunday, 
keep  her  said  place  where  such  spiritu- 
ous and  intoxicating  liquors  were  by 
her  kept  as  aforesaid,  open,  and  did 
not  keep  her  said  place  of  business 
closed  as  required  by  law,  etc.,  and  was 
considered  sufficient. 

In  State  v.  Atkins,  40  Mo.  App.  344, 
the  indictment,  omitting  the  formal 
parts,  charged  that  the  defendant,  "at 
and  in  said  county,  on  the  lyth  day  of 
February,  \%8g,  said  day  being  \.\^e,  first 
day  of  the  week,  commonly  called  Sun- 
day, and  he  having  then  and  there  a 
license  as  a  dram  shop  keeper,  did  then 
and  there  unlawfully  and  willfully  sell, 
give  away,  and  otherwise  dTspose  of 
certain  intoxicating  liquors,  to  wit,  one 
drink  of  whiskey,  one  drink  of  wine, 
and  one  drink  of  lager  beer  upon  or 
about  the  premises,  contrary  to,"  etc. 

In  Brown  v.  State,  16  Neb.  658,  the 
complaint  charged  "that  on  or  about 
the  lyth  day  of  February,  at  the  county 
of  Lancaster,  and  state  of  Nebraska,  that 
being  the  first  day  of  the  week,  com- 
monly called  Sunday,  the  defendant 
then  and  there  wickedly,  willfully,  and 
unlawfully,  did  sell  to  parties,  named 
therein,  beer  and  whiskey,  the  same 
being  malt  and  spirituous  liquors,"  etc. 

In  Burchard  v.  State,  2  Oregon  78, 
the  material  part  of  the  indictment, 
was  as  follows:  "The  said  Charles  A. 
Burchard,  on  the  14th  day  of  September, 
A.  D.  1 86.?,  it  being  \.\v^  first  day  of  the 
week,  commonly  called  Sunday,  and  on 
divers  other  of  said  days,  between  said 
day  and  the  finding  of  this  indictment, 
at  the  city  oi  Portland  in  this  county,  at 
the  ''Gem  Saloon'  willfully  and  unlaw- 
fully sold  to  ^.  B.  Brannan,  and  to 
divers  other  persons  whose  names  are 
to  this  grand  jury  unknown,  intoxicat- 
ing liquor,  to  wit,  one  gill  of  whiskey, 
against  the  statute  in  such  cases  pro- 
vided." 

Insufficient  precedents  of  indictments 
for  this  offense  may  be  found  in  Bode 
V.    State,   7   Gill   (Md.)    326;    State   v. 
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Form  No.  1 1653  .' 

(Precedent  in  Bridges  v.  State,  37  Ark.  224.)* 
[(^Commencement  as  in  Form  No.  10682. y\^  The  grand  jury  of 
Franklin  county,  in  the  name  and  by  the  authority  of  the  state  of 
Arkansas,  accuse  Z.  6".  Bridges  of  the  crime  of  Sabbath-breaking,  com- 
mitted as  follows,  to  wit:  The  said  Z.  S.  Bridges,  on  the  fourteenth 
day  oi  March,  1S8O,  in  the  county  and  state  aforesaid,  the  said  day 
being  Sunday,  unlawfully  did  sell  one  pint  of  whisky  to  one  A.  J. 
Nichols,  against  the  peace  and  dignity  of  the  state  of  Arkansas. 

And  the  grand  jury  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  do  further  accuse  the  said  Z.  6".  Bridges  of  the  crime  of 
Sabbath-breaking,  committed  as  follows,  viz:  The  said  Z.  6*.  Bridges, 
on  the  fourteenth  day  oi  March,  188O,  in  the  county  oi  Franklin,  in 
the  state  oi  Arkansas,  the  said  day  being  Sunday,  unlawfully  did  sell 
one  pint  of  alcohol  to  one  A.  J.  Nichols,  against  the  peace  and  dignity 
of  the  state  of  Arkansas. 

[(Signature  and  indorsements  as  in  Form  No.  10683.^]^ 

Form  No.  1 1654.* 

(Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  unlaw- 
fully did  sell  intoxicating  liquor  to  one  Samuel  Short,  on  the  Lora's 
day,  commonly  called  Sunday,  against  the  (continuing  and  concluding 
as  in  Form  No.  10686). 

Form  No,  11655.* 
(Precedent  in  Morel  v.  State,  89  Ind.  276.)' 

[(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]^ 
unlawfully  sold  to  George  Dobbins,  for  the  price  of  five  cents,  in  less 
quantity  than  a  quart  at  a  time,  to  be  then  and  there  drank  as  a 
beverage,  a  certain  intoxicating  liquor,  to  wit,  one  pint  of  beer,  the 
said  3rd  day  of  September  being  then  and  there  the  first  day  of  the 
week  commonly  called  Sunday,  [contrary  to  (continuing  and  concluding 
as  in  Form  No.  10692).]^ 

Form  No.  11656.' 

(Commencement  as  in  Form  No.  6681)  that  day  being  the  Lord's 
day,  at  Boston  aforesaid,  and  within  the  judicial  district  of  said 
court,  unlawfully  did  sell  intoxicating  liquors  to  Samuel  Short  (or  a 
man  whose  name  is  unknorvn  to  said  complainant),  the  sd\A  John  Doe  not 
having  then  and  there  any  license,  authority  or  appointment,  accord- 
ing to  law,  to  make  such  sale  of  said  intoxicating  liquors  on  the  said 
Lord's  day,  against  the  (continuing  and  concluding  as  in  Form  No.  6681). 

Young,  73  Mo.  App.  602  (distinguishing  not  be  found  in  the  reported  case. 

State  V.   Roehm,   61   Mo.  82;    State  v.  4.  Delaware.  —  Rev.    Stat.    (1893),  p. 

Braun,   83   Mo.  480);  State  v.   Cain,   8  414,  c.  53,  §  14.     See  also  supra,    note 

W.  Va.  720.  I,  p.  502. 

I.Arkansas.  —  Sand  &  H.  Dig.  (1894),  b.  Indiana.  —  Stat.    (1894),    §    2194. 

§  1891.     See  aXso  supra,  note  i,  p.  502.  See  ^\so  supra,  note  I,  p.  502. 

2.  The  indictment  was  held  to  charge  6.  A  conviction  under  this  indict- 
but  one  offense,  though  in  two  distinct  ment  was  sustained. 

counts,  the  offense  being  committed  in         7.  Massachusetts.  —  Pub.  Stat.  (1882), 
different  modes.  c.   100,  §§   i,  9.     See  also  supra,  note 

3.  The   matter  enclosed   by  [  ]   will     i,  p.  502. 
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Form  No.  1 1  6  5  7 .' 

(Precedent  in  State  v.  Effinger,  44  Mo.  App.  82.)' 

[(^Commencement  as  in  Form  No.  i070<?)]3  that  one  Valentine  Effinger, 

late  of  the  county  aforesaid,  at  the  county  aforesaid,  on  the ^ 

day  oi  June,  a.  d.  i2>86,  that  day  being  then  and  there  the  first  day  of 
the  week,  commonly  called  Sunday  (said  Valentine  Effinger  being  then 
and  there  a  dram-shop  keeper,  having  license  as  such),  did  unlawfully 
then  and  there  sell  and  dispose  of,  upon  and  about  his  premises,  to 
one  Elbert  Stone,  then  and  there  being,  certain  intoxicating  liquor,  to 
wit,  one-half  pint  of  beer,  for  ten  cents,  contrary  to  [(continuing  and 
concluding  as  in Fortn  No.  10703).]^ 

Form  No.  1 1  6  5  8  .* 

(Precedent  in  Martin  v.  State,  30  Neb.  509.)* 

[(Commencement  as  in  Form  No.  10705)^  that  George  Martin,  Mrs. 
Kate  Martin,  and  Fred  Chapman,  late  of  the  county  aforesaid,  on  the 
9th  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-seven,  in  the  county  of  Lancaster  and  state  of  Nebraska 
aforesaid,  then  and  there  being,  did  unlawfully  and  willfully  sell  and 
give  away  malt  liquors  and  intoxicating  drinks  to  one  J.  A.  Wolf, 
said  dth  day  of  October  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-seven  being  the  first  day  of  the  week,  commonly 
called  Sunday,  without  having  any  authority  therefor,  contrary  to 
[(continuing  and  concluding  as  in  Form  No.  10705y]^ 

Form  No.  11659/ 

(Commencement  as  in  Form  No.  11597)  that  on  Sunday,  the  twenty- 
second  day  oi  July,  iS99,  John  Doe,  now  here,  did,  at  the  premises 
No.  313  Gates  avenue,  in  the  borough  of  Brooklyn,  in  the  city  of  New 
York,  and  county  of  Kings,  then  and  there  sell,  cause,  suffer  and 
permit  to  be  sold  and  given  away  under  his  direction  or  authority, 
strong  and  spirituous  liquors,  wines,  ale  and  beer,  being  intoxicating 
liquors,  to  be  drunk  as  a  beverage,  contrary  to  and  in  violation  of 
the  statute  in  such  case  made  and  provided. 

Deponent  further  says  that  he  visited  said  premises  on  that  day 
at  about  the  hour  of  10  a.  m.,  found  defendant  in  charge  of  a  room 
thereon,  where  intoxicating  liquors  were  being  dispensed,  and 
obtained  from  defendant  a.  glass  of  whiskey. 

Wherefore  (continuing  and  concluding  as  in  Form  No.  11597). 

1.  Missouri.  —  Rev.  Stat.  (1889),  §§  gist  of  the  offense  was  a  selling  on 
3855,  4590.     See  also  supra,   note  i,  p.     Sunday. 

502.  6.  Nebraska.  —  Comp.   Stat.  (1899),  § 

2.  A    conviction    in    this    case    was  3604.     See  also  supra,  note  i,  p.  502. 
affirmed.  6.  A  conviction  under  this  indictment 

3.  The  matter  to  be  supplied  in   [  ]  was  affirmed. 

will  not  be  found  in  the  reported  case.  7.  New    York.  —  Birds.     Rev.    Stat. 

4.  It  was  held  in  this  case  that  the  (1896),  p.  1920;  Birds.  Rev.  Stat.  (Supp. 
omission  to  state  the  day  of  the  month  1897),  p.  266,  §  31a.  See  also  supra, 
did  not  vitiate  the  indictment,  as  the  note  i,  p.  502. 
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Form  No.  i  i  6  6  o  ' 

{Commencement  as  in  Form  No.  10711)  in  Wake  county  and  state 
aforesaid,  on  the  sixteenth  day  of  February,  i899,  the  same  being  Sun- 
day, did  unlawfully  and  wilfully  sell  intoxicating  liquors  to  one  John 
Doe  without  the  prescription  of  a  physician  and  not  for  medical  pur- 
poses, contrary  to  {continuing  and  concluding  as  in  Form  No.  10711). 

bb.  Prohibited  Hour.' 


1.  North  Carolina.  — QoAt.  (1883).  g 
II 17.     See  also  supra,  note  I,  p.  502. 

2.  Selling  at  Prohibited  Hoars.  —  For 
statutory  provisions  relating  to  this 
offense  see  the  following: 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  1891. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1350. 

Connecticut.  —  Laws  (1895),  c.  251. 

Indiana.  —  Horner's  Stat.  (1896),  § 
209S. 

Massachusetts.  —  Stat.  (1885),  c.  90; 
Stat.    (1882),    c.    242;    Stat.    (1887),    c. 

365- 

Minnesota.  —  Stat.  (1894),  §  2012  et 
seq. 

Mississippi.  —  Anno.  Code  (1892),  § 
1603. 

Ne-w  York. — Laws  (1897),  c.  312,  § 
22,  amending  Birds.  Rev.  Stat.  (1896), 
p.  1920,  §  31  (Laws  (1896),  c.  112,  §  31). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6950. 

Oklahoma.  —  Stat.  (1893),  §  3156. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Requisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  4,  p.  499. 

Permit. —  Under  Ind.  Laws  (1873),  p. 
151,  indictment  need  not  allege  that 
defendant  had  a  permit.  Crone  v. 
State,  49  Ind.  538. 

To  be  Drunk  on  Premises.  —  In  Lay- 
ton  V.  State,  49  Ind.  229,  it  was  held 
that  the  indictment  must  allege  that  the 
liquor  was  sold  to  be  drunk  on  the 
premises  where  sold. 

Precedents.  —  The  material  part  of  the 
indictment  in  Crone  v.  State,  49  Ind. 
538,  charged  that  defendant,  "on,  etc., 
at,  etc.,  did  unlawfully  sell,  to  Allen 
Short,  for  the  purpose  of  gain,  two  gills 
of  intoxicating  liquor,  at  and  for  the 
price  of  ten  cents,  and  did  then  and 
there  suffer  and  permit  the  said  liquor 
to  be  drunk  in  the  building  and  upon 
the  premises  where  the  same  was  sold, 
the  said  liquor  being  then  and  there 
sold  as  aforesaid  by  him,  the  said 
Jacob  Crone,  after  the  hour  of  nine 
o'clock   in  the  evening,  and  after   the 


hour  of  nine  o'clock  /.  m.  of  said  day, 
contrary  to,"  etc. 

In  People  v.  Chase,  41  N.  Y.  App. 
Div.  12,  it  was  held  that  a  violation 
of  N.  Y.  Laws  (1896),  §  31,  subd.  G, 
as  amended  N.  Y.  Laws  (1897),  c.  312, 
which  prohibited  the  opening  of  any 
door  to  a  room  in  which  liquors  are 
kept  for  sale  during  the  hours  when 
the  sale  of  such  liquors  is  prohibited,  is 
not  a  felony  cognizable  by  the  county 
court,  but  a  misdemeanor  of  which  the 
county  court  has  no  jurisdiction,  com- 
ing within  the  provisions  of  N.  Y.  Laws 
(1896),  c.  112,  as  amended  N.  Y.  Laws 
(1897),  c.  312,  §  34,  subd.  5,  providing 
that  any  violation  of  the  act  for  which 
no  penalty  is  prescribed  shall  be  a  mis- 
demeanor, over  which,  under  N.  Y. 
Laws  (1897),  c.  312,  §  35,  subd.  2,  courts 
of  special  session  have  exclusive  juris- 
diction. The  indictment  in  this  case 
accused  "  George  W.  Chase  of  the  crime 
of  violating  section  31,  subdivision  G, 
Laws  1896,  as  amended  by  chap.  312, 
Laws  1897,  committed  as  follows:  The 
said  George  IV.  Chase,  on  the  ^.fth  day 
oijuly,  iSgS,  at  the  town  of  Duanes- 
burgk,  in  this  Schenectady  county,  being 
the  first  day  of  the  week,  commonly 
called  '  Sunday,'  between  the  hours  of 
J  o'clock  /.  m.  and  8  o'clock/,  m.,  on 
the  said  24th  day  oijuly,  i%q8,  unlaw- 
fully and  willfully,  and  with  unlawful 
and  willful  intent,  at  the  hotel  or  sa- 
loon known  as  the  'American  Hotel,'  in 
the  village  of  Quaker  Street,  this  county, 
of  which  hotel  said  George  W.  Chase 
was  proprietor,  did  unlawfully  and 
knowingly,  and  with  unlawful  and 
willful  intent,  and  without  authority  or 
license  therefor,  have  open  and  un- 
locked the  door  or  entrance  from  the 
street,  highway,  yard,  hallway,  room, 
or  adjoining  rooms  where  liquors  are 
sold,  or  kept  for  sale,  during  the  hours 
when  the  sale  of  liquors  was  forbidden, 
and  by  admitting  to  such  room  or 
rooms  persons  not  members  of  his 
family,  for  purposes  forbidden  by  such 
statute  in  such  case  made  and  pro- 
vided." 
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Form  No.  1 1661.' 

{Commencing  as  in  Form  No.  11593,  and  continuing  down  to  *.) 
Thdit  John  Doe,  of  the  said  town  ot  Cromwell,  by  his  servant  and 
agent,  Richard  Fen,  of  said  town  of  Cromwell,  did,  with  force  and  arms, 
between  the  hours  of  tzvelve  o'clock  of  Saturday  night  on  the  ninth  day 
of  September,  a.  d.  i2>99,  and  twelve  o'clock  of  Sunday  night  next  follow- 
ing, at  said  town  of  Cromwell,  sell  and  expose  for  sale  spirituous  and 
intoxicating  liquors  to  one  Samuel  Short,  of  the  said  town  of  Cromwell, 
and  did  keep  open  a  certain  room,  place,  enclosure,  building  and 
structure,  being  one  and  the  same  place,  known  and  described  as 
follows,  viz. :  {describing  the  premises  accurately^,  in  which  spirituous 
and  intoxicating  liquors  have  long  been,  were  and  are  sold  and 
exposed  for  sale,  and  in  which  for  a  long  time  previous  it  had  been 
and  then  was  and  still  is  reputed  that  intoxicating  liquors  have  been, 
were  and  are  exposed  for  sale,  against  the  {continuing  and  coficluding 
as  in  Form  No.  11593). 

Form  No.  i  1662.* 

{Commencement  as  in  Form  No.  6681)  John  Burly,  of  the  city  of 
Boston,  in  the  county  of  Suffolk,  police  officer  (or  state  detective),  in 
behalf  of  the  commonwealth  of  Massachusetts,  on  oath  complains  that 
John  Doe,  of  said  Boston,  trader,  on  the  third  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  Boston 
aforesaid,  and  within  the  judicial  district  of  said  court,  between  the 
hours  of  eleven  at  night  and  six  in  the  morning  of  said  da)',  unlawfully 
did  sell  intoxicating  liquors  to  John  Doe  (or  a  man  whose  nat7ie  is 
unknown  to  said  complainant),  the  said  Richard  Roe  not  having  then 
and  there  any  license,  authority  or  appointment,  according  to  law, 
to  make  such  sale  of  said  intoxicating  liquors  between  the  hours  of 
eleven  at  night  and  six  in  the  morning  of  said  day  as  aforesaid,  against 
the  {continuing  and  concluding  as  in  Form  No.  6681). 

Form  No.  1 1663.* 

{Commencing  as  in  Form  No.  11597,  and  continuing  down  to  *)  that  on 
the  twentieth  day  of  Jtily,  iS99,  in  the  borough  of  Brooklyn,  in  the 
city  of  New  York,  and  county  of  Kings,  at  No.  313  Franklin  avenue, 
John  Doe  [now  here]  did  then  and  there  expose  for  sale,  and  did 
sell,  give  away  and  dispose  of,  and  cause,  suffer  and  permit  to  be 
sold,  given  away  and  disposed  of  under  his  direction  and  authority, 
strong  and  spirituous  liquors,  wines,  ale  and  beer,  being  intoxicating 
liquors,  in  quantities  less  than  five  gallons  at  a  time,  to  be  drunk  in 
the  house  or  premises  aforesaid  between  the  hours  of  one  and  five 
o'clock  in  the  morning  of  said  day,  not  being  the  keeper  of  a  hotel 
nor  a  licensed  pharmacist,  contrary  to  and  in  violation  of  the  statute 
in  such  case  made  and  provided. 

{Continuing  and  concluding  as  in  Form  No.  11597.) 

1.  Connecticut. — Gen.  Stat.  (1888),  §  charges  a  sale  after  eleven  p.  m.  as  a 
3097.     See  a.\so  supra,  note  2,  p.  507.  sale  "without  any  authority  therefor." 

2.  Massachusetts. — Stat.  (1885),  c.  90.  3.  New  York.  —  Birds,  Rev.  Stat. 
See  also  jM/ra,  note  2,  p.  507.  (Supp.    1897),  p.   266,   §   31^  {amending 

In  Com.  V.  Chadwick,  142  Mass.  595,  Birds.  Rev.  Stat.  (1896),  p.  1920).  See 
the   form    in   the   original    indictment     also  supra,  note  2,  p.  507. 
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(^)  By  Druggist}- 


1.  For  statutory  provisionB  relating  to 
unlawful  sales  by  druggists  see  the 
following: 

Alabama. —  Laws  (1891),  p.  1209,  art. 
518  f^  seq. 

Arizona.  —  Rev.  Stat.  (1887),  §  2239. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  4851,  4992. 

California.  —  Pol.  Code  (1897),  §  3381. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§2835. 

Connecticut.  —  Gen.    Stat.    (1888),    § 

3095- 

Delaware.  —  Rev.  Stat.  (1893),  p.  416, 

c.  555,  §  I-     ■ 

Georgia.  — 3  Code(l895),  §  431. 

Idaho.  —  Laws  (1891),  p.  37,  §  15 
et  seq. 

Illinois.  —  Myers'  Rev.  Stat.  (1895), 
c.  43.  §  2. 

Indiana.  —  Thornton's  Stat.  (1897),  § 
7640. 

Iowa.  —  Code  (1897),  §  2383  et  seq. 

Kansas. — Gen.  Stat.  (1897),  c.  loi, 
§§  2,  14,  31,  34. 

Kentucky.  —  Stat.  (1894),  §§  1304, 
4205,  4224. 

louisiana.  —  Rev.  Stat.  (1897),  §  910. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
27,  §  33  et  seq. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  56,  §  84  et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
100,  §P  2,  3,  10,  18. 

Michigan. —  How.  Anno.  Stat.  (1882), 
§  2282. 

Minnesota.  —  Stat.  (1894),  §§  1993, 
2005. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1574,  1592. 

Missouri.  —  Rev.  Stat.  (1889),  §§4621, 
4625. 

Montana.  —  Pol.  Code  (1895),  §§  4063, 
4065. 

Nebraska.  —  Comp.  Stat.  (1893),  § 
2199. 

Nevada.  —  Gen.  Stat,  (1885),  §  4696. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1813,  §  142.' 

New  Mexico.  —  Laws  (1891),  c.  9,  §§ 

I,  4,  15- 

New  York.  —  Laws  (1897),  c.  312,  §§ 

II,  22,  34. 

North  Carolina.  —  Laws  (1887),  c.  215, 

§4. 

North  Dakota. —  Rev.  Codes  (1895), 
§§  7594,  7596  et  seq, 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4364  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  3153^/^^$^. 


Oregon.  —  Hill's  Anno.  Laws  (1887), 
§  363 1  et  seq. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  2707.  §  14. 

Rhode  Island.  —  Gen.  Laws  {1896),  c. 
102,  g§  52,  54  et  seq. 

South  Carolina. — Crim.   Stat.   (1893), 

§454. 

South  Dakota.  —  Laws  (1897),  c.  72. 
§27. 

Tennessee.  —  Code  (1896),  p.  270. 

Texas.  —  Rev.  Stat.  (1895),  art.  3385. 

Utah.  —  Com^.  Laws  (1888),^  2156. 

Vermont.  —  Stat.  (1894),  §§  4460,  4463. 

Virginia.  —  Laws  (1899;,  c.  699,  §  17. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  2938. 

West  Virginia.  —  Code  (1891),  c.  32, 
§  5;  c.  150,  §  29*^ 

Wisconsin. — (1898),  §  1548  et  seq. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1442. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Bequisites  of  the  Indictment,  etc.  —  Gen- 
erally. —  See  supra,  note  2,  p.  480. 

Description  of  Defendant.  —  Under 
the  Florida  statute,  the  indictment  need 
not  allege  that  defendant  was  a  drug- 
gist at  the  time  of  the  sale.  Baeumel 
V.  State,  26  Fla.  71. 

But  under  the  Missouri  statute  the 
indictment  must  be  against  a  druggist 
or  pharmacist  as  such.  Stater/.  Rafter, 
62  Mo.  App.  loi.  But  need  not  allege 
that  he  was  a  registered  pharmacist. 
State  V.  Carnahan,  63  Mo.  App.  244. 
Describing  the  druggist  as  "  being  then 
and  there  a  dealer  in  drugs  and  medi- 
cines" has  been  deemed  sufficient. 
State  V.  Baskett,  52  Mo.  App.  389. 

Duplicity. — In  State  v.  Pittman.  76 
Mo.  56,  the  indictment  was  not  bad  for 
duplicity  which  charged  that  the  de- 
fendant, being  a  druggist,  did  unlaw- 
fully "sell  and  give  away  "  intoxicating 
liquors  in  less  quantities  than  one 
gallon,  without  having  a  dram-shop 
keeper's  license,  the  indictment  being 
founded  upon  a  statute  making  it  an 
offense  to  "  sell  or  give  away,"  etc. 

Manner  of  Sale.  —  Whether  sale  was 
by  wholesale  or  by  retail  need  not  be 
stated,  nor  that  it  was  recorded  by  the 
defendant.  Luton  v.  Newaygo  Circuit 
Judge,  69  Mich.  610. 

Negativing  Exceptions.  —  The  in- 
formation must  state  that  the  liquor 
was  not  sold  upon  the  written  prescrip- 
tion of  a  physician.  State  v.  Harris, 
47  Mo.  App.  558. 
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aa.  Generally. 

Form  No.  i  i  6  6  4  .< 

(Precedent  in  State  v.  Bluefield  Drug  Co.,  43  W.  Va.  145.)* 


But  information  charging  druggist 
with  selling  liquor  to  be  drunk  on  the 
premises  need  not  allege  that  defendant 
was  not  licensed  to  keep  a  saloon. 
People  V.  Curtis,  95  Mich.  212. 

Under  the  Florida  statute,  the  indict- 
ment need  not  allege  that  the  liquor 
was  not  used  by  a  druggist  in  com- 
pounding medicines  and  preparing  pre- 
scriptions made  by  a  regular  practicing 
physician,  which  charges  defendant 
with  carrying  on  the  business  of  a 
dealer  in  spirituous  liquors  without  a 
license.     Baeumel  v.  State,  26  Fla.  71. 

Charging  a  selling  at  retail  without 
paying  the  retail  dealer's  tax,  negativ- 
ing the  making  of  such  sale  for  any 
purposes  permitted  to  druggists,  is  suf- 
ficient. Luton  V.  Newaygo  Circuit 
Judge,  69  Mich.  610. 

Purchaser's  name  need  not  be  alleged. 
Riley  v.  State,  43  Miss.  397;  State  v. 
Ferrell,  30  W.  Va.  683.  But  see  contra 
State  V.  Harris,  47  Mo.  App.  558;  State 
V.  Martin,  108  Mo.  117,  44  Mo.  App.  45. 

Quantity  of  liquor  sold  should  be  stated 
as  being  less  than  one  gallon,  under  the 
Mississippi  statute.  Blakely  v.  State, 
57  Miss.  680. 

Precedents.  —  In  People  v.  Curtis,  95 
Mich.  212,  the  information  charged 
that  the  defendant,  "  at  the  village  of 
Stockbridge,  in  said  county,  being  then 
and  there  a  druggist  and  person  whose 
business  consists  in  whole  or  in  part  of 
the  sale  of  drugs  and  medicines,  did 
then  and  there  sell,  furnish,  and  deliver 
a  quantity  of  spirituous  liquor,  called 
'  brandy,'  to  wit,  three  drinks  of 
brandy,  to  one  Clinton  D.  Shoemaker,  to 
be  used  as  a  beverage,  which  said 
brandy  was  then  and  there  drank  on 
the  premises  of  said  Orrin  Curtis  by 
said  Shoemaker,  William  H.  Simpson, 
and  one  Ellsworth,  contrary  to  the  form 
of  the  statute,"  etc. 

In  Luton  v.  Newaygo  Circuit  Judge, 
69  Mich.  610,  the  information,  which 
was  held  to  be  sufficient  as  against  the 
objection  that  it  was  duplicitous,  omit- 
ting the  formal  parts,  charged  as  fol- 
lows: "  That  on  the  thirtieth  day  of 
November,  a.  d.  i8<jy,  one  Emory  J. 
Bean,  a.  person  engaged  in  a  business 
consisting  in  part  of  the  sale  of  drugs 
and  medicines,  at,  to  wit,  in  the  town- 
ship of  Monroe,   in  said  county  of  Ne- 


waygo, did  on  the  thirtieth  day  of 
November,  A.  D.  l8<?7,  sell,  furnish,  and 
deliver  spirituous  and  intoxicating 
liquor,  to  wit,  whisky,  to  said  Harrison 
H.  Bunting  and  one  Charles  Evans,  at, 
to  wit,  the  said  township  of  Monroe, 
and  said  spirituous  and  intoxicating 
liquor,  to  wit,  whisky,  was  not  so  sold, 
furnished  and  delivered  to  the  said 
Harrison  H.  Bunting  and  Charles  Evans 
for  medicinal,  chemical,  scientific,  me- 
chanical, or  sacramental  purposes,  but. 
was  so  sold,  furnished,  and  delivered 
by  the  said  Emory  J.  Bean  to  the  said 
Harrison  H.  Bunting  and  Charles  Evans 
at,  to  wit,  the  township  of  Monme,  to 
be  used  as  a  beverage,  without  any 
license  for  authority  therefor,  and  with- 
out paying  any  tax  for  selling  and  keep- 
ing for  sale  spirituous  and  intoxicating 
liquor  at  retail,  as  required  by  section 
one  of  Act  No.  313  of  the  Public  Acts 
of  Michigan  for  the  year  1887,  Laws  of 
1887,  p.  446." 

In  People  v.  Vinton,  82  Mich.  39,  a 
good  complaint  is  set  out. 

In  State  v.  Carnahan,  63  Mo.  App, 
244,  the  indictment,  omitting  the  formal 
parts,  charged  that  defendant,  "  being 
then  and  there  a  druggist  and  the  pro- 
prietor of  a  drug  store,  did  then  and 
there  unlawfully  sell,  intoxicating 
liquors  to  one  Henry  Wrightman,  in 
less  quantity  \ha.n  four  gallons,  to  wit, 
{stating  quantity  and  kind  of  liquor),  and 
that  such  intoxicating  liquor  was  not 
then  and  there  sold  and  disposed  of  on 
a  written  prescription  first  had  and  ob- 
tained from  any  regularly  registered 
and  practicing  physician  and  was  not 
sold  or  given  away  for  sacramental 
purposes,  nor  for  art,  mechanical  or  for 
scientific  purposes,  and  was  so  sold  and 
disposed  of  by  the  saidy.  L.  Carnahan 
without  taking  out  or  having  a  license 
as  a  dram  shop  keeper  or  other  legal 
authority  to  sell  the  same,  against  the, " 
etc. 

A  valid  information  may  also  be 
found  in  Hornberger  v.  State,  47  Neb.  40, 

1.  West  Virginia.  —  Code  (1891),  c. 
32,  §  5;  c.  150,  ^  291$.  See  also  supra, 
note  I,  p.  509. 

2.  The  conviction  in  this  case  was 
reversed  for  the  reason  that  the  evi- 
dence did  not  warrant  the  court  in  find- 
ing the  defendant  guilty. 
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[(Commencing  as  in  Form  No.  10726,  and  continuing  down  ^o  *y]^  did 
sell,  offer,  and  expose  for  sale,  at  retail,  spirituous  liquors,  wine, 
porter,  ale,  beer,  and  drinks  of  a  like  nature;  they,  the  said  M.  E. 
Browning  and  G.  H.  Wade,  partners  in  trade,  doing  business  under 
the  firm  name  and  style  of  the  Blue  field  Drug  Company,  not  then  and 
there  having  a  state  license  therefor,  against  the  ^continuing  and  con- 
cluding as  in  Form  No.  10726).]^ 

bb.  As  A  Beverage.* 

Form  No.  1 1665.' 

(Precedent  in  People  v.  Quinn,  74  Mich.  632.)* 

[{Commencement  as  in  Form  No.  10828)i\^  that  heretofore,  to  wit, 
on  July  19,  in  the  year  \2>87,  at  the  city  of  Muskegon,  in  said  county 
of  Muskegon,  Thomas  D.  Quinn,  late  of  said  city  of  Muskegon  and 
county  aforesaid,  whose  business  at  that  time  consisted  in  part  of  the 
sale  of  drugs  and  medicines,  and  who  was  not  then  and  there  author- 
ized by  the  laws  of  the  State  oi  Michigan  to  engage  in  the  business  of 
selling,  furnishing,  giving,  or  delivering  as  a  beverage  any  spirituous, 
malt,  brewed,  fermented,  or  vinous  liquors,  or  any  mixed  liquors,  a 
part  of  which  is  spirituous,  malt,  brewed,  fermented,  or  vinous,  to 
any  person,  did,  on  the  said  July  19,  a.  d.  \2>87,  at  the  city  of 
Muskegon,  in  said  county,  sell  and  furnish  Walter  S.  Deveraux  one 
glass  of  spirituous  liquor,  to  be  used  as  a  beverage  by  said  Walter  S. 
Deveraux,  contrary  to  [{continuing  and  concluding  as  in  Form  No. 
10828).y 

cc.  Not  for  Medicinal  Purposes.* 

Form  No.  i  i  6  6  6  .* 

(Precedent  in  State  v.  McAdoo,  80  Mo.  217.) 

[{Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]* 
bemg  then  and  there  a  dealer  in  drugs  and  medicines,  then  and  there 
unlawfully  did  sell  to  one  L.  B.  Clevenger,  and  divers  other  persons, 
to  these  jurors  unknown,  intoxicating,  liquors  [as  a  beverage  and  not 
for  medicinal  purposes]^  in  a  certain  quantity  less  than  one  gallon, 
to-wit:  one  gill  of  whisky  iox  five  cents,  one  gill  of  brandy  lor  five 

1.  The  matter  to  be  supplied  in  [  ]  erage  is  set  out  in  People  v.  Hinch- 
will  not  be  found  in  the  reported  case,  man,  75  Mich.  587. 

2.  Beqnisites  of  the  Indictment,  etc.  —  8.  Michigan.  —  Laws  (1881),  No.  259, 
Generally. —  See  supra,  note  i,  p.  509.  §  13.     See  also  supra,  note  I,  p.  509. 

As  a  Beverage.  —  Under  some  stat-  4.  This  information  was  held  suffi- 

utes,  it  is  necessary  to  allege  that  the  cient. 

liquor  was  sold  to  be  used  as  a  bev-  6.  Beqoisites  of  the  Indictment,  etc. — 

erage.     People  v.  Curtis,  95  Mich.  212;  See,  generally,  supra,  note  i,  p.  509. 

People  V.  Quinn,  74  Mich.  O32.  Under  some  statutes  it  is  necessary 

Charging  druggist  with  sale  of  liquor  to  allege  that  the  liquor  was   not  sold 

"as    a    beverage"     is    equivalent    to  for  medicinal  purposes.     State  v.  Mc- 

charging  the  liquor  to  have  been  sold  Adoo,  80  Mo.  216. 

"  to  be  used  as  a  beverage."     People  6.  Missouri.  —  Laws  (1877),  p.  342,  § 

V.  Hinchman.  75  Mich.  587.  1.     See  also  supra,  note  5,  this  page. 

Precedent.  —  Information     charging  7.  In  this  case  it  was  held  that  the 

druggist  with  sale  of  liquor  as  a  bev-  indictment  was  bad,  as  charging  a  sell- 
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cents,  one  gill  of  wine  for  five  cents,  one  gill  of  gin  for  five  cents,^ 
without  taking  out  a  license  as  a  dramshop  keeper,  and  without 
having  any  license  or  legal  authority  to  authorize  him  to  so  do,  and 
did  then  and  there  unlawfully  and  willfully  allow  the  said  intoxi- 
cating liquors  to  be  drunk  upon  the  premises  where  it  was  sold  [con- 
trary to  \continuing  and  concluding  as  in  Form  No.  10703).^^ 

dd.  Not  on  Physician's  Prescription.' 
Form  No.  1 1  6  6  7  .* 

(Precedent  in  State  v.  Martin,  44  Mo.  App.  46.)* 

[(Commencement  as  in  Form  No.  10829)]^  Thomas  B.  Martin.,  being 
then  and  there  a  licensed  druggist,  and  registered  pharmacist,  on  or 
about  the  thirtieth  day  of  September.,  a.  d.  i85P,  at  the  county  of 
Lincoln  and  state  of  Missouri^  did  then  and  there  unlawfully  sell  [to 
one  Samuel  Short^  intoxicating  liquors  in  less  quantity  than  one 
gallon,  to  wit,  one  pint  of  whiskey,  which  said  intoxicating  liquor 
was  not  then  and  there  sold  on,  nor  did  the  said  Thomas  B.  Martin 
then  and  there  have,  a  written  prescription  dated  and  signed,  first 
had  and  obtained  from  some  regularly  registered  and  practicing 
physician,  containing  a  statement  of  such  physician  showing  the 
name  of  the  person  for  whom  the  same  was  prescribed,  and  that 
such  intoxicating  liquor  was  prescribed  as  a  necessary  remedy  against 
the  peace  and  dignity  of  the  state. 

And  the  said  Omer  H.  Avery ^  prosecuting  attorney  as  aforesaid, 
further  informs  the  court  that  the  said  Thomas  B.  Martin,  being  then 
and  there  a  registered  pharmacist  and  licensed  druggist,  did,  at  the 
said  county  of  Liticoln,  and  state  of  Missouri,  on  or  about  the  fifteenth 
day  of  October,  iS89,  unlawfully  sell  [to  one  Samuel  Short,]^  intoxi- 
cating liquors  in  less  quantity  than  one  gallon,  to-wit,  one  pint  each 
of  wine,  whiskey  and  beer,  which  said  intoxicating  liquors  were  not 
then  and  there  sold  on,  nor  did  the  said  Thomas  B.  Martin  then  and 

ing   in    quantity  less  than  one   gallon  Louisiana.  —  Rev.    Laws    (1897),    p. 

without  taking  out  license  as  a  dram-  233  (Acts  (1886),  No.  85). 

shop  keeper,  for  the   reason  that  it  did  Minnesota. — Stat.  (1894),  §  2038. 

not  negative  the   exception  in  the  stat-  Missouri.  —  Rev.  Stat.  (1889),  §  4624. 

ute  relating  to  sales  for  medicinal  pur-  New  Hampshire.  —  Laws  (1895),  c.  98. 

poses.     The    matter   in    []   has  been  North  Dakota.  —  Rev.   Codes  (1895), 

inserted   to   remedy  this  defect.     The  fcs  7595. 

indictment     was    good,    however,    as  Texas.  —  Pen.  Code  (1895),  art.  405. 

charging  the  offense  of  drinking  liquor  Utah.  —  Rev.  Stat.  (1898),  §  1258. 

on  the  premises  {citing  State  v.  Reiley,  See  also  list  of  statutes  cited  supra, 

75   Mo.  521;  States.  McBride,  64  Mo.  note  i,  p.  509. 

364).  \.  Missouri. — Rev.    Stat.    (1889),    § 

1.  This  indictment  was  held  to  be  4621  et  seq.  See  also  supra,  note  i, 
sufficient,  as  against  the  objection  that  p.  509. 

it  was  multifarious,  on  the  authority  of  5.  Compare   State   v.    Elam,    21    Mo. 

State   V.    Klein,    78    Mo.   627;  State  v.  App.  290. 

McGrath,  73  Mo.  181.  6.  This  indictment  was   held    to   be 

2.  The  matter  to  be  supplied  in  [  ]  insufficient  for  not  stating  the  name  of 
will  not  be  found  in  the  reported  case,  the  purchaser  of  the  liquors.     This  de- 

3.  Sale  on  Physician's  Prescription. —  feet,  however,  has  been  remedied  by 
See  the  following  statutes:  the  insertion  of  the  words  in  [  ]. 
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there  have,  a  written  prescription  dated  and  signed,  first  had  and 
obtained  from  some  regularly  registered  and  practicing  physician, 
containing  a  statement  of  such  physician,  showing  the  name  of  the 
person  for  whom  the  same  was  prescribed  and  that  such  intoxicating 
liquor  was  prescribed  as  a  necessary  remedy;  none  of  the  intoxi- 
cating liquors  so  as  aforesaid  being  sold  for  sacramental  purposes; 
and  the  said  Thomas  B.  Martin  not  then  and  there  having  license  as 
a  dramshop-keeper,  nor  any  other  legal  authority  to  sell  intoxi- 
cating liquor,  against  the  peace  and  dignity  of  the  peace. 

And  the  said  Omer  H.  Avery,  prosecuting  attorney  as  aforesaid, 
further  informs  that,  on  or  about  \h^  fifteenth  day  of  November,  a.  d. 
\^89,  at  the  county  oi  Lincoln  and  state  oi  Missouri,  the  said  Thomas 
B.  Martin,  being  then  and  there  a  licensed  druggist  and  registered 
pharmacist,  did  then  and  there  unlawfully  sell,  give  away  and  other- 
wise dispose  of,  [to  one  Samuel  Short^  intoxicating  liquor  in  less 
quantity  than  fgur  gallons,  to-wit,  one  pint  of  whiskey,  which  said 
intoxicating  liquor  was  not  then  and  there  sold  on,  nor  did  the  said 
Thomas  B.  Martin  then  and  there  have,  a  written  prescription  dated 
and  signed,  first  had  and  obtained  from  some  regularly  registered 
and  practicing  physician,  containing  a  statement  of  such  physician, 
showing  the  name  of  the  person  for  whom  the  same  was  prescribed, 
and  that  such  intoxicating  liquor  was  prescribed  as  a  necessary 
remedy;  the  intoxicating  liquor,  so  as  aforesaid  sold,  given  away 
and  otherwise  disposed  of,  not  being  wine  for  sacramental  purposes; 
the  said  Thomas  B.  Martin,  not  then  and  there  having  license  as  a 
dramshop-keeper,  nor  any  other  legal  authority  to  sell  intoxicating 
liquors,  against  the  \{continuing  and  concluding  as  in  Form  No.  10828).]^ 

Form  No.  1 1668.» 

(Precedent  in  State  v.  Davis,  iii  N.  Car.  731.)* 

Before  /.  W.  Morgan,  Mayor: 

D.  C.  Clark,  being  duly  sworn,  complains  and  says,  that  at  and  in 
said  county,  and  in  the  town  of  Clyde,  in  the  county  of  Haywood,  on 
or  about  the  12th  day  of  January,  i892,  Francis  M.  Davis  and  A.  J. 
Davis  did  unlawfully  and  wilfully  sell  spirituous  liquors  in  the  town 
of  Clyde  to  one  J.  J.  Bowers,  as  affiant  is  informed  and  believes,  the 
said  spirituous  liquors  not  being  sold  as  a  medicine,  and  the  said 
defendants  being  then  and  there  druggists,  said  liquor  not  being 
sold  by  druggists  strictly  for  medical  purposes  and  not  on  a  bona 
fide  prescription  by  a  legal  practicing  physician,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

D.  C.  Clark. 

Sworn  to  and  subscribed  before  me  this  28th  day  of  January,  a.  d. 
\W2. 

J.  W.  Morgan,  Mayor. 

1.  See  j«/rfl,  note  6,  p.  512.  215,  §  4.      See  also  supra,   note   i,  p. 

2.  The  matter  to  be  supplied  in  [  ]     509. 

will  not  be  found  in  the  reported  case.         4.  The  amended  affidavit  in  this  case 
8.  North   Carolina. —  Laws  (18S7),  c.     was  held  to  be  suflScient. 
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ee.  With  Permit  from  Probate  Judge. 

Form  No.  1 1  669  .' 
(Precedent  in  Foss  v.  Jones,  43  Kan.  73.) 

[(jCominencement  as  in  Form  No.  6616y^  one  J.  M.  Roney,  then  and 
there  being  lawfully  and  in  good  faith  engaged  in  the  business  of  a 
druggist  in  said  Sumner  county,  Kansas,  and  having  a  permit  as  pro- 
vided by  law  to  sell  intoxicating  liquors,  did  then  and  there  unlaw- 
fully barter  and  sell  to  Charles  McLaughlin  spirituous,  malt,  vinous, 
fermented,  and  other  intoxicating  liquors,  when  he  had  reason  to 
believe  and  did  believe  that  said  Charles  McLaughlin  wanted  said 
liquors  which  he  was  then  and  there  obtaining,  for  other  than  medi- 
cal, mechanical,  or  scientific  purposes;  and  then  and  there  sold  said 
liquors  to  said  McLaughlin  when  he,  the  said  McLaughlin,  was  under 
the  influence  of  liquor,  and  a  person  in  the  habit  of  being  intoxi- 
cated—  all  of  which  was  then  and  there  well  known  to  saidy.  M. 
Roney;  contrary  to  [(continuing  and  concluding  as  in  Form  No.  6676).]^ 

ff.  Without  Permit  from  Probate  Judge. 

Form  No.  i  1670.^ 
(Precedent  in  Intoxicating  Liquor  Cases,  25  Kan.  753.)* 

[{Commencement  as  in  Form  No.  10825.')^  A.  E.  Barnes,  a  druggist 
or  apothecary,  on  the  twenty-sixth  day  oiMay,  18^/,  was,  and  iox  four 
years  next  before  that  day  had  been,  doing  business  as  such  druggist 
or  apothecary  at  No.  18T,  on  Kansas  avenue,  in  the  city  of  Topeka,  at 
said  county,  and  within  the  jurisdiction  of  this  court,  then  and  there, 
on  said  twenty-sixth  day  of  May,  1S8I,  without  having  procured  a 
druggist's  permit  therefor  from  the  probate  judge  of  said  Shaivnee 
county,  as  required  by  the  act  relating  to  the  manufacture  and  sale  of 
intoxicating  liquors  passed  and  approved  February  19,  1881,  unlaw- 
fully sold  and  delivered  to  one  Martin  O'Neal  one-half  pint  of  a 
certain  fermented  liquor,  to-wit,  brandy,  upon  a  prescription  duly 
made  and  signed  by  one  H.K.  Tefft,  M.D.,  he,  the  said  II.  K.  Tefft, 
then  and  there  being  a  regular  practicing  physician  residing  in  said 
city  of  Topeka,  and  then  and  theretofore  regularly  engaged  in  the 
practice  of  his  profession  as  a  business  in  said  city,  which  said  pre- 
scription is  in  the  words  and  figures  following,  to-wit: 

R,  Best  brandy,  Oss.  For  Martin  O'Neal,  No.  3Jf7 Kansas  avenue. 
II.  K.  Tefft,  M.D.  May  26,  i?>81. 
He,  the  said  Martin  O'Neal,  then  and  there  being  actually  sick;  that 
is  to  say,  he,  the  said  Martin  O'Neal,  then  and  there  being  afflicted 
with  a  disease  known  as  phthisis  pulmonalis,  or  consumption  of  the 
lungs,  and  being  then  and  there  the  patient  of  said  II.  K.  Tefft,  a 
practicing  physician  as  aforesaid,  and  the  case  being  one  where  the 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi,         3.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi, 

§  34.  §  34. 

2.  The  matter  to  be  supplied  in  [  ]  4.  Conviction  under  this  information 
will  not  be  found  in  the  reported  was  affirmed.  There  were  set  out  in 
case.  the  same  case  three  other  informations. 
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said  physician  deemed  brandy  necessary  for  the  health  of  his  said 
patient,  and  in  the  judgment  of  such  physician  the  use  of  brandy  was 
then  and  there  necessary  as  a  remedy  for  such  sickness;  and  the  said 
H.  K.  Tefft,  physician  as  aforesaid,  before  the  making  of  such  pre- 
scription for  said  one-half  pint  of  brandy,  having  made  and  filed  with 
the  probate  judge  of  said  county  of  Shawnee  the  affidavit  required  by 
section  3  of  said  act  passed  and  approved  February  19,  1881,  to  be 
made  and  filed  by  practicing  physicians  regularly  engaged  in  the 
practice  of  their  profession,  contrary  to  [(^continuing  and  concluding  as 
in  Form  No.  10825).]^ 

(<f)  By  Physician. 

Form  No.  11671.* 

(Precedent  in  State  v.  Fleming,  32  Kan.  588.)* 

[{Commencement  as  in  Form  No.  10825.)]^ 

In  the  name,  by  the  authority  and  in  behalf  of  the  state  of  Kansas^ 
I,  F.  S.  Jennings,  county  attorney  of  Cowley  county,  Kansas,  come  now 
here  and  give  the  court  to  understand  and  be  informed  — 

That  John  Fleming,  at  and  within  the  county  of  Cowley,  in  the  state 
of  Kansas,  and  at  and  in  a  one-story  frame  building  situated  on  lot 
No.  ten,  in  block  No.  one  hundred  and  twenty-eight,  in  the  city  of 
Winfield,  in  said  county  and  state,  and  on,  to  wit,  the  21  th  day  of 
January,  \%8Jf,  the  said  John  Fleming  then  and  there  being  a  physician 
and  following  his  profession  as  a  business,  and  having  heretofore,  to 
wit,  on  the  5th  day  oi  May,  1S8I,  duly  filed  with  the  probate  judge  of 
said  Cowley  county,  Kansas,  the  affidavit  required  by  section  three 
of  an  act  entitled  "  An  act  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors  except  for  medical,  scientific  and  mechanical  pur- 
poses, and  to  regulate  the  manufacture  and  sale  thereof  for  such 
excepted  purposes,"  approved  February  19,  1881,  and  which  took 
effect  May  i,  1881,  which  said  affidavit  was  theretofore  duly  sub- 
scribed and  sworn  to  by  the  said  John  Fleming,  did,  in  good  faith, 
make  a  verbal  prescription  for  one  W.  C.  McDonald  for  one  pint  of 
whisky,  the  said  W.  C.  McDonald  then  and  there  being  the  patient  of 
the  said  John  Fleming,  and  being  then  and  there  actually  sick,  and 
whisky  being  then  and  there  a  necessary  medicine  and  remedy  for 
the  said  W.C.  McDonald  in  his  then  condition;  and  the  s^xdi  John 
Fleming  did  then  and  there  unlawfully  furnish  and  deliver  to  the 
said  W.  C.  McDonald  the  one  pint  of  whisky  prescribed  by  the  said 
John  Fleming  for  the  said  W.  C.  McDonald,  as  aforesaid,  and  did 
then  and  there  receive  from  the  said  W.  C.  McDonald  one  dollar  in 
payment  for  the  said  one  pint  of  whisky  so  furnished  and  delivered 
as  aforesaid: 

The  said  John  Fleming  not  having  first  obtained,  and  not  then  hav- 
ing a  druggists'  or  manufacturers'  permit  from  the  probate  judge  of 
Cowley  county,  Kansas,  as  provided  by  law  for  the  sale  of  intoxicating 
liquors:  contrary  to  [{continuing  and  concluding  as  in  Form  No.  10825^.^ 

1.  The  matter  to  be  supplied   in  [  ]        2.  Kansas.  —  Laws  (1881),  c.  128,  §  3. 
will    not    be    found    in    the    reported     See  also,  supra,  note  2,  p.  480. 
case.  3.  In  this   case  it  was  held  that  the 
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(/")  By  Soliciting  Orders}- 

Form  No.  1 1  6  7  2  .* 

{Commencing  as  in  Form  No.  11593,  and  continuing  down  to  *.) 


That 


John  Doe,  of  said  town  of  Cromwell,  by  sample  and  by  soliciting  and 
procuring  orders  and  otherwise,  on  the  tenth  day  of  September,  a.  d. 
i2>99,  with  force  and  arms,  did,  at  said  town  of  Cromwell,  sell  and 
exchange,  and  offer  and  expose  for  sale  and  exchange,  and  own  and 
keep,  with  intent  to  sell  and  exchange,  certain  spirituous  and  intoxi- 
cating liquors,  viz.:  {describing  the  liquors  in  detail),  without  a  license 
therefor,  against  the  (continuing  and  concluding  as  in  Form  No.  11593). 

{g)  Common  Selling.^ 


information  stated  all  the  requisites  of 
a  sale,  and  that  a  physician  having  no 
permit  therefor  could  not  lawfully 
furnish  Jiquor  to  a  patient  and  receive 
pay  for  the  same,  even  though  the 
patient  was   actually  sick  at  the   time. 

1.  Soliciting  orders  for  liquor,  see 

Georgia.  — Laws  (1897),  p.  39. 

Mississippi.  —  Anno.  Code  (1892),  § 
1605. 

JVew  Hampshire.  —  Pub.  Stat.  (1891), 
c.  112,  §  19. 

Vermont.  —  Stat.  (1894),  §  4503  et  seq. 

Beqoisites  of  the  Indictment,  etc.  —  See 
generally,  supra,  note  2,  p.  480. 

Complaint  for  selling  liquor  as  agent 
of  any  person  must  name  the  persons 
for  whom  the  defendant  was  acting  as 
agent,  and  from  whom  and  for  whom 
he  took  orders  for  liquor.  State  v. 
Higgins,  53  Vt.  191. 

Complainant's  name  need  not  be  men- 
tioned in  an  indictment  for  procuring 
orders  for  sale  of  liquor.  State  v. 
Smith,  64  Me.  423. 

Precedents. —  In  State  v.  Smith,  61 
Me.  386,  the  indictment  contained  two 
counts;  one  charging  that  defendant 
*'  did  travel  from  place  to  place,  in  said 
town  of  New  Portland,  carrying  for 
sale,  and  offering  for  sale,  and  offering 
to  obtain,  and  obtaining  orders  for  the 
sale  and  delivery  of  spirituous,  intoxi- 
cating, and  fermented  liquors  in  this 
State;"  the  other  charging  in  the  same 
language,  with  the  additional  averment 
*'  that  William  Smith,  aforesaid,  while 
so  travelling  as  aforesaid,  and  for  pur- 
poses aforesaid,  did  then  and  there 
obtain  from  one  Danvill  Lowell,  of  said 
town  of  New  Portland,  in  said  county 
of  Somerset,  an  order  for  the  sale  and 
delivery  of  a  certain  quantity  of  spirit- 
uous, intoxicating,  and  fermented 
liquors,  to   wit,  ten  gallons   of   rum." 


This  indictment  was  held  to  be  bad  for 
duplicity. 

See  also  precedents  in  State  v.  Swift, 
35  W.  Va.  542;  State  v.  Smith,  64  Me. 

423- 

2.  Connecticut.— Q&n.  Stat.  (1888).  § 
3087. 

3.  For  statntory  provisions  relating  to 
this  offense  see  the  following: 

Maine.  — "9.^^.   Stat.  (1883),  c.  27,  §§ 

33-49- 

Rhode  Island. — Gen.  Laws  (1896),  c. 
102,  §  43  et  seq. 

Vermont.  —  Stat.  (1894),  §  4474. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  452. 

Beqoisites  of  the  Indictment,  etc. — 
Generally.  —  See  supra,  note  2,  p.  480. 

Charging  generally  that,  without 
license,  at  a  stated  place  and  time,  de- 
fendant was  a  common  seller  of  intoxi- 
cating liquor,  is  sufficient.  Com.  v. 
Hart,  iiCush.  (Mass.)  130. 

Charging  one  with  being  a  common 
seller,  under  j1/aj«<f  Laws  (1851),  c.  211, 
§  8,  was  held  to  import  a  charge  of 
making  actual  sales.  State  v.  Day,  37 
Me.  244. 

That  defendant  was  a  victualler  or 
innkeeper  need  not  be  alleged.  Com.  v. 
Pearson,  3  Met.  (Mass.)  449. 

First  Offense.  — An  information  for  a 
first  offense  need  not  state  that  it  is  a 
first  offense,  as  this  will  be  presumed. 
Kilbourn  v.   State,  9  Conn,  560. 

Kind  of  liquor  sold  need  not  be  al- 
leged. Com.  V.  Odlin,  23  Pick.  (Mass.) 
275.  But  charging  one  as  being  a  com- 
mon seller  of  "spirituous  liquors" 
does  not  charge  him  with  being  a  com- 
mon seller  of  ale,  porter  and  cider. 
State  V.  Adams,  51  N.  H.  568. 

A^ame  of  complainant  ne&d  not  be  given. 
State  V.  Cottle,  15  Me.  473. 

Negativing  Exceptions. —  It  need  not 
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be  averred  that  the  liquors  were  not 
imported  from  any  foreign  place  or  sold 
in  importation  packages.  State  v.  Gur- 
ney,  37  Me.  149. 

But  it  must  be  charged  that  the  de- 
fendant was  not  an  agent  licensed  to 
sell,  under  the  statutes.  State  v.  Savage, 
48  N.  H.  484.  Although  it  is  not  neces- 
sary to  set  forth  the  mode  or  manner 
in  which  he  was  not  appointed  agent 
of  a  town  or  city:  a  simple  allegation 
that  he  was  not  such  agent  at  the  time 
of  sale  is  sufficient.  State  v.  Barker,  3 
R.  I.  280. 

Particular  instances  of  selling  need 
not  be  alleged.  Com.  v.  Pray,  13  Pick. 
(Mass.)  359. 

Place  of  Sale.  —  That  the  liquor  was 
sold  in  the  house  or  store  of  defendant 
need  not  be  alleged.  Com.  v.  Stowell, 
9  Met.  (Mass.)  569. 

Purchaser's  Name.  —  In  Com.  v. 
Thurlow,  24  Pick.  (Mass.)  374,  it  was 
held  that  an  indictment  for  presuming 
to  be  a  retailer  and  selling  in  less 
quantity  than  twenty-eight  gallons 
without  license,  should  allege  a  sale  at 
a  time  and  place  stated  and  should 
name  the  person  to  whom  the  sale  was 
made  or  state  that  he  is  a  person  un- 
known. 

Quantity  of  Liquor.  —  In  an  indict- 
ment for  being  a  common  retailer  with- 
out license,  it  is  not  necessary  to  allege 
that  the  quantity  sold  was  less  than 
twenty-eight  gallons.  Com.  v.  Eaton,  9 
Pick.  (Mass.)  165. 

Surplusage. — The  words  "by  retail 
in  less  quantities  than  the  revenue  laws 
prescribe  for  the  importation  thereof 
into  this  country,"  were  considered  as 
surplusage  in  an  indictment  under 
Me.  Laws  (1851),  c.  211,  for  common 
selling.  State  v.  Robinson,  39  Me.  150; 
Com.  V.  Hart,  11  Gush.  (Mass.)  130. 

Charging  that  the  defendant  "at 
Avon,  in  said  county  of  Franklin,  on 
theyfrj/  day  oi  fuly  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
fifty-eight,  and  on  divers  other  days 
and  times  between  said  first  day  of 
fuly  aforesaid  and  the  day  of  finding 
this  indictment,  without  any  lawful 
authority,  license  or  permission,  was  a 
common  seller  of  intoxicating  liquors, 
against  the,"  etc.,  was  held  to  be  suf- 
ficient, the  words  "  and  on  divers  days  " 
being  rejected  as  surplusage.  State  v. 
Pillsbury,  47  Me.  449. 

Word 'Common"  may  be  omitted  if 
the  defendant  is  charged  as  selling 
without  license  upon  a  certain  day,  and 


being,  all  the  time  between  that  day 
and  the  day  of  finding  the  indictment, 
a  seller  of  intoxicating  liquor.  Com.  v. 
Leonard,  8  Met.  (Mass.)  529. 

Precedents.  —  See  Kilbourn  v.  State, 
9  Conn.  560;  Butman's  Case,  8  Me.  113; 
State  V.  Cottle,  15  Me.  473;  Com.  v. 
Eaton,  9  Pick.  (Mass.)  165;  State  v. 
Comstock,  27  Vt.  553. 

In  State  v.  Stinson,  17  Me.  154,  the 
indictment  was  held  to  be  sufficient 
and  valid  as  charging  but  one  offense. 
It  charged  that  defendant,  "  on  the  first 
day  of  May  last  past,  and  on  divers 
other  days  since  that  time  and  up  to 
the  present  time,  at  Bath  aforesaid,  did 
take  upon  himself  and  presume  to  be  a 
common  seller  of  wme,  brandy,  rum, 
and  strong  liquors,  by  retail  and  in  less 
quantity  than  twenty-eight  gallons  at 
one  and  the  same  time,  delivered  and 
carried  away,  illegally  and  without 
license  therefor,  and  did  then  and  there 
as  aforesaid  sell  and  cause  to  be  sold, 
to  divers  persons  to  the  jurors  unknown, 
divers  quantities  of  strong  liquor  in  less 
quantity  than  twenty-eight  gallons,  by 
retail,  as  aforesaid,  against  the,"  etc. 

In  Com.  V.  Pray,  13  Pick.  (Mass.) 
359,  the  indictment,  drawn  under  the 
act  of  1786,  contained  allegations  which, 
after  being  rejected  as  surplusage,  left 
sufficient  averments  to  support  the  con- 
viction and  was  as  follows,  omitting 
formal  parts:  "that  Edward  Pray,  of 
Braintree,  in  the  county  of  Norfolk, 
trader,  on  the  thirtieth  day  of  September, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty,  and  on  divers 
other  days  between  that  day  and  the 
twentieth  day  of  December  next  follow- 
ing, at  Braintree  aforesaid,  did  presume 
to  be  and  was  a  common  seller  of  wine, 
beer,  ale,  cider,  brandy,  rum,  and  other 
strong  liquors,  by  retail,  in  less  quan- 
tities than  twenty-eight  ^2X\on<&,  and  that 
delivered  and  carried  away  all  at  one 
time,  he,  the  said  Edward  Pray,  not 
being  first  duly  licensed  therefor  accord- 
ing to  law,"  etc. 

In  Com  V.  Edwards.  4  Gray  (Mass.) 
I,  the  indictment  charged  that  defend- 
ant "from  said  last  mentioned  day  to 
the  eighteenth  day  of  May  in  the  year 
\%S5>  without  then  and  there  having 
any  license,  appointment  or  authority 
therefor  first  duly  had  and  obtained 
according  to  law,  was  then  and  there  a 
common  seller  of  intoxicating  liquors, 
the  same  not  being  cider  then  and  there 
manufactured  and  sold  for  other  pur- 
poses than  that  of  a  beverage,  and  the 
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Form  No.  11673.* 

(Precedent  in  State  v.  Bartley,  92  Me.  423.)' 

{Commencement  as  in  Form  No.  10697)  and  on  divers  other  days 
and  times  between  said  first  day  of  October  aforesaid  and  the  day  of 
the  finding  of  this  indictment,  without  lawful  authority,  license  or 
permission  therefor  was  a  common  seller  of  intoxicating  liquors, 
against  the  peace  of  said  state  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided;  [and  the  jurors  aforesaid  upon 
their  oath  aforesaid  further  present  that  said  James  Bartley  has  been 
once  before  convicted  as  a  common  seller  under  the  laws  for  the 
suppression  of  drinking-houses  and  tippling-shops  in  said  county  of 
Piscataquis^^     A  true  bill. 

Elbridge  T.  Douglass^  Foreman. 

Charles  W.  Hayes.,  County  Attorney. 

Form  No.  1 1  6  7  4  .* 

(Precedent  in  Com.  v.  Snow,  14  Gray  (Mass.)  20.)* 

[(^Commencement  as  in  Form  No.  10699)  tha.t  Albert  Snow,  at  IVest- 
field^  on  the  first  day  of  January,  now  last  past,  and  from  thence 
continually  to  the  day  of  making  this  presentment,  did,  without  any 
authority  or  license  therefor  duly  had  and  obtained  according  to  law. 


same  not  being  the  fruit  of  the  vine 
then  and  there  sold  and  used  for  the 
commemoration  of  the  Lord's  Supper, 
against  the."  etc.  In  this  case  it  was 
held  that  the  Mass.  Stat.  (1855),  c.  215. 
repealing  Mass.  Stat.  (1852),  c.  322,  did 
not  prevent  prosecutions  commenced 
since  the  statute  of  1855  for  violations 
of  the  statute  of  1852  while  the  latter 
statute  was  in  force. 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  27, 
§  63.     See  also  supra,  note  3,  p.  516. 

2.  A  demurrer  to  this  indictment  was 
properly  overruled  and  the  defendant's 
conviction  sustained,  the  court  holding 
that  the  crime  of  being  a  common  sel- 
ler of  intoxicating  liquors  is  sufficiently 
set  out  in  appropriate  language  with 
all  necessary  allegations  (citing  State  v. 
Mayberry,  48  Me.  218;  State  v.  Dorr, 
82  Me.  341;  State  v.  Chartrand,  86  Me. 

547) 

3.  This  indictment  is  precisely  the 
form  prescribed  by  Me.  Rev.  Stat. 
(1333),  c.  27,  §  63.  Criticising  this 
form,  the  court  said:  "  It  is  well  set- 
tled in  this  state  that  while  the  Legis- 
lature may  modify  and  simplify  the 
forms  in  criminal  proceedings,  and 
may  authorize  the  omission  of  allega- 
tions in  indictments  which  do  not  serve 
any  useful  purpose,  either  by  enabling 
the  court  to  see  without  going  out  of 
the  record,  what  crime  has  been  com- 


mitted, if  the  facts  alleged  are  true,  or 
of  apprising  the  accused  of  the  precise 
crime  with  which  he  is  charged,  so  as 
to  enable  him  to  meet  it  in  his  defense, 
it  can  not  deprive  a  person  accused  of 
crime  of  such  rights  as  are  essential  to 
his  protection,  and  which  have  been 
guaranteed  to  him  by  the  constitution 
of  the  state.  One  of  the  most  import- 
ant of  these  rights  is  that  the  accusa- 
tion against  him  shall  be  formally, 
fully  and  precisely  set  forth,  so  that  he 
may  know  of  what  he  is  accused  and 
be  prepared  to  meet  the  exact  charge 
against  him  {citing  State  v.  Learned,  47 
Me.  426,  in  which  the  power  of  the 
Legislature  in  this  respect  is  discussed 
and  stated).  *  *  *  We  think  that,  in 
this  respect,  the  form  provided  by  the 
Legislature  is  so  deficient  as  to  deprive 
the  accused  of  his  constitutional  right." 
And  for  that  reason  the  clause  in  the 
indictment  relating  to  a  former  convic- 
tion was  held  to  be  insuflicient,  though 
being  treated  as  surplusage  did  not 
affect  the  first  offense  charged  in  the 
indictment. 

4.  Massachusetts.  —  Stat.  (1855),  c.  215, 
§17.     See  also  supra,  note  3,  p.  516. 

5.  It  was  held  that  time  was  suffi- 
ciently alleged  in  this  indictment. 

6.  The  matter  enclosed  by  and  to  be 
supplied  in  [  ]  will  not  be  found  in  the 
reported  case. 


518 


Volume  10. 


11674.  INTOXICATING  LIQUORS.  11677. 

presume  to  be,  and  during  all  the  time  aforesaid  was,  a  common 
seller  of  intoxicating  liquor  [against  the  {continuing  and  concluding  as 
in  Form  No.  10699).]^ 

Form  No.  1 1  6  7  5  .* 
(Vt.  Stat.  (1894).  §  4548.) 

{Commencing  as  in  Form  No.  670S)  that  John  Doe,  of  said  town  of 
Colchester,  in  said  county  of  Chittenden,  on  the  second  day  of  March, 
iS98,  at  said  town  of  Colchester,  in  said  county  of  Chittenden,  became 
and  was  a  common  seller  of  intoxicating  liquors  without  authority, 
contrary  to  {continuing  and  concluding  as  in  Form  No.  670S). 

{h')  Liquors  Not  Inspected. 

Form  No.  1 1676.* 

(Precedent  in  Woodworth  v.  State,  4  Ohio  St.  488.) 
[{Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)]1  did 
unlawfully  sell,  to  one  Samuel  Fox,  spirituous  and  intoxicating 
liquors,  of  the  kind  commonly  called  whiskey,  the  same  not  having 
been  then  and  there  inspected  [by  the  inspector  of  alcoholic  liquors 
within  and  for  the  said  county  of  Ashtabula,  and  the  same  not  having 
then  and  there  the  inspector's  brand  of  any  other  county  within  this 
state  upon  the  cask  containing  the  same],*  contrary  to  [{continuing 
and  concluding  as  in  Form  No.  107 IS).^^ 

(/)   To  Prohibited  Persons.^ 

1.  The  matter  enclosed  by  and  to  be  5.  Selling  to  Forbidden  Persons  —  Gen- 
supplied  in  [  ]  will  not  be  found  in  the  erally.  —  See  the  following: 
reported  case.  Connecticut. — Laws  (1897),  cc.  150,  172. 

2.  Vermont.  —  Stat.    (1894),    §    4474.  Wisconsin. — Stat.  (1898),  §  1557. 
See  also  supra,  note  3,  p.  516.  See  also  list  of  statutes  cited  supra. 

The   form   prescribed   by   the  legis-  note  i,  p.  451. 

lature  for  use  in  such  cases  is  sufficient.  After  Notice.  —  See  Wyoming  Laws 

State  V.  Comstock,  27  Vt.   553.     By  in-  (1899),   c.    71.     For  the  Civil    Damage 

serting  the  words  "  became  a  common  acts  in  other    states  consult   the  title 

seller  of,"  instead  of  the  words  "did  at  Civil    Damage  Acts,   vol.   4,    p.  861, 

divers  times  sell,  furnish  or  give  away,"  note  i. 

in  the  statutory   form   set  out   in   Vt.  See  also  list  of  statutes  cited  supra, 

Stat.  (1894),  §  4548,    will  constitute   a  note  i,  p.  451. 

sufficient  complaint  for  common  selling.  Convict  or  Prisoner.  —  See 

3.  Ohio.  —  Bates' Anno.  Stat.  (1897),  Indiana. — Horner's  Stat.  (1896),  § 
§  4330.  providing  that  any  person  who  6144,  providing  the  method  of  prose- 
sells   or   offers   to   sell  any  spirituous  cution. 

liquors  not  inspected  as  provided  by  Maine.  —  Laws  (1889),  c.  157. 

law  shall  be  guilty  of  an  offense.  Massachusetts.  —  Pub.   Stat.  (1882),  c. 

4.  In   this  case  it  was  held  that  the  220,  §  48,  c.  222,  §  2. 
information   should  have  contained  a  Minnesota.  —  Laws  (1897),  c.  41. 
general  allegation  that  the  liquors  sold  New  Mexico.  —  Comp.    Laws   (1897), 
were  not  inspected,  and  that  the  mere  ^§  824-826. 

allegation  that  they  were  not  inspected  New  York.  —  Laws   (1897),   c.  312,  § 

in  the  county  in  which  they  were  sold  2\,  amending 'S\r^s.  Rev.  Stat.  (1896),  p. 

and  that  the  cask  containing  them  did  1919,  §  30  (Laws  (1896),  c.  112,  §  30). 

not  have  the  inspector's  brand  of  any  Ohio.  —  Bates'  Anno.   Stat.   (1897),  § 

other  county  in  the  state  was  insuffi-  6947. 

cient.     The   matter   in    [  ]   should   be  Oklahoma.  —  Stat.    (1893),    §§    5428, 

omitted  to  cure  this  defect.  5430. 
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Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  3973- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1026,  §  4;  P-  1077,  §  6. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
276,  §  12;  c.  289,  §  13. 

Tennessee.  —  Code  (1896),  §  7433^?/^^^. 

Wisconsin.  —  Stat.     (1898),     §§   4497, 

4949- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Females.  —  See 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7023a. 

Rhode  Island. — Gen.  Laws  (1896),  c. 
102,  §  13. 

£//aA.  —  Rev.  Stat.  (1898),  §  1246. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Habitual  Drunkard.  —  See 

Alabama.  —  Crim.  Code  (1896),  § 
5078. 

California.  —  Stat.  (1897),  c.  31 
{amending  F&n.  Code  (1897),  §  397;  Stat. 
(1889),  c.  241). 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1347,  1352. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3092. 

District  of  Columbia.  —  27  U.  S.  Stat, 
at  L.  (1893),  c.  204,  i^  6. 

Georgia.  —  3  Code  (1895),  i^  442. 

Idaho.  —  Laws  (i8gi),  pp.  35,  36. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  43,  pars.  6,  ba. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2093. 

Iowa.  —  Code  (1897),  §  2403. 

Kentucky.  —  Stat.  (1894),  §§  1307, 
4204. 

Louisiana.  —  Rev.  Laws  (1897),  p.  232 
(Acts  (1890),  No.  102). 

Massachusetts.  —  Stat.  (1885),  c.  282; 
Stat.  (1884),  c.  158. 

Michigan. — Comp.    Laws    (1897),    § 

5923- 

Minnesota.  — Laws  (1895),  c.  90;  Stat. 
(1894),  §  1999. 

Mississippi.  —  Anno.    Code  (1892),  § 

1594- 

Missouri.  —  Rev.  Stat.  (1889),  §4596. 

Nebraska. — Comp.  Stat.  (1899),  §  3600. 

New  York.  —  Laws  (1897),  c.  312,  § 
21,  amending  Birds.  Rev.  Stat.  (1896),  p. 
1919,  §  30  (Laws  (1896),  c.  112,  §  30). 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  g 
4364- 

Oklahoma.  —  Stat.  (1893),  §§  2516, 
3152. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1022,  g  9;  p.  1230,  §  23;  p. 
1232,  §  34;  P-  1952.  §  9- 


South  Carolina.  —  Rev.  Stat.  (1893), 
§  1864. 

Tennessee.  — Code  (1896),  §  6786  et 
seq. 

Utah.  —  Rev.   Stat.  (1898),  §  1249. 

Vermont.  — Stat.  (1894),  §4463. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Idiot,  Imbecile  or  Insane  Person,  —  See 

Alabama.  — Crim.  Code  (1896),  §  5079. 

Delaware. -^K&v.  Stat.  (1893),  p.  414, 
c.  53,  S  14- 

Massachusetts.  —  Stat.  (1884),  c.  158. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3600. 

Nevada.  —  Gen.  Stat.  (1885),  §  4730  (T^ 
seq. 

Oklahoma.  — Stat.  (1893).  §  3152. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
1864. 

Utah.  — Rev.  Stat.  (1898),  §§  1249, 
4245- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Indian.  —  See 

Arizona.  —  Pen.  Code  (1887),  §  635. 

California.  —  Stat.  (1897),  c.  31 
(amending  Pen.  Code  (1897),  §  397). 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§§  1347,  2836. 

Idaho.  —  Rev.  Stat.  (1887),  §  6929. 

Iowa.  —  Code  (1897),  §  5001. 

Kansas. — Gen.   Stat.  (1897),    c.    loi. 
§78. 
Minnesota.  — Stat.  (1894),  §  2002. 

Mississippi. — Anno.    Code   (1892),    § 

1594- 

Missouri.  —  Rev.  Stat.  (i88g),  §  3925. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
3287,  3600. 

Nevada.  —  Laws  (1893),  c.  94;  Laws 
(1897),  c.  30;  Gen.  Stat.  (1885),  §  4730 
et  seq. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  1271- 

Neiu  York.  —  Laws  (1897),  c.  312,  § 
21,  amending  Birds.  Rev.  Stat.  (1896),  p. 
1919,  §  30  (Laws  (1896),  c.  112,  §  30). 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7622. 

Oklahoma.  —  Stat.  (1893),  §  2514. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
1891. 

Texas.  —  Pen.  Code  (1895),  art.  398 
et  seq. 

Utah.  — Rev.  Stat.  (1898),  §4298. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7316. 

Wisconsin.  —  Stat.  (1898),  §§  1566, 
1569. 

United  States.  —  Rev.  Stat.  (Supp. 
1897),  c.  109. 
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See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Inmates  of  Soldiers'  Home.  — See 

Indiana. — Horner's  Stat.  (1896),  § 
2834. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Intoxicated  Person.  —  See 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3092. 

District  of  Columbia.  —  27  U.  S.  Stat, 
at  L.  (1893),  c.  204,  §  6. 

Georgia.  —  3  Code  (1895),  §  443. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2092. 

Mississippi.  —  Anno.    Code   (1892),    § 

1593- 

Missouri. —  Rev.  Stat.  (1889),  §  3925. 

New  Mexico.  —  Com  p.  Laws  (1897), 
^§  1235-1237,  1275,  4123. 

New  York.  —  Laws  (1897),  c.  312,  §• 
21,  amending'Qixdi?,.  Rev.  Stat.  (1896),  p. 
1919,  §  30  (Laws  (1896),  c.  112,  §  30). 

Oregon. — Hill's  Anno.   Laws  (1892), 

§  1914- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Minor.  —  See 

Alabama.  —  Crim.  Code  (1896),  §  5078. 

Arizona.  —  Pen.  Code  (1887),  S  5I4- 

California. — Stat.  (1891),  p.  91. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  1353- 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3092. 

Delaware.  —  Rev.  Stat.  (1893),  p.  414, 

c-  53.  §  14- 

District  of  Columbia. — 27  U.  S.  Stat, 
at  L.  (1893),  c.  204,  §  6. 

Georgia.  —  3  Code  (1895),  §  444. 

Idaho. —  Laws  (1891),  p.  38,  §  19. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  43,  pars.  6,  6a. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2034,  5323/. 

Iowa.  —  Code  (1897),  §  2403. 

Kansas.  —  Gen.  Stat.  (1897),  c.  loi, 
§60. 

Kentucky.  —  Stat.  (1894),  §§  1306, 
4204. 

Louisiana.  —  Rev.  Laws  (1897),  p.  231 
(Acts  (1894).  No.  55). 

Maryland.  —  Laws  (1892),  c.  447; 
Laws  (1890),  c.  304;  Pub.  Gen.  Laws 
(1888),  art.  56.  S  86. 

Massachusetts. — Stat.  (1889),  c.  390; 
Stat.  (1884),  c.  158;  Pub.  Stat.  (1882),  c. 
100.  §  24. 

Minnesota.  —  Laws(l895),  c.  90;  Stat. 
(1894),  I  1999. 

Mississippi, — Anno.  Code  (1892),  ^ 
1594. 


Missouri.  —  Rev.  Stat.  (1889),  §  4588. 
Nebraska.  —  Com  p.    Stat.    (1899),    § 

3598. 

Nevada.  —  Gen.  Stat.  (1885),  §  4730 
et  seq. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 

1791.  §  25- 

New  Mexico.  —  Comp.  Laws  (1897),  §§ 
1235-1237,  1270. 

New  York.  —  Laws  (1897),  c.  312,  § 
21,  amending  Birds.  Rev.  Stat.  (1896),  p. 
1919,  §  30  (Laws  (1896),  c.  112,  §  30). 

North  Carolina.  — Code  (1883),  §  1077 
et  seq. 

North  Dakota.  —  Rev.    Codes  (1895), 

§  7617. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §| 
4364,  6943. 

Oklahoma. — Stat.  (1893),  §§2516,  3150. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
1913,  p.  1052/. 

Pennsylvania.  —  Laws  (1897),  p.  93; 
Bright.  Pur.  Dig.  (1894),  p.  1230,  §  23; 
p.  1952,  §  9. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
102,  §  13. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
1864. 

Tennessee,  —  Code  (1896),  §§  6786, 
6789. 

Texas.  —  Pen.  Code  (1895),  art.  400. 

67a>4.  —  Rev,    Stat.    (1898),    §§  1249^ 

4245. 

Virginia.  —  Code  (Supp.  1898),  § 
3828;  Code  (1887),  §  3828. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7313. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Pauper.  —  See 

Massachusetts.  — Stat.  (1884),  c.  158. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7624. 

Oklahoma.  —  Stat.  (1893),  §  2517. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Soldier.  — See  Mills'  Anno.  Stat.  Colo. 
(1891),  §  1349. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Student.  —  See 

Delaware,  —  Rev.  Stat.  (1893),  p.  351, 
c.  48,  §  2. 

Minnesota.  —  Laws  (1895),  c.  90;  Stat. 
(1894),  8  1999. 

Missouri.  —  Rev.  Stat.  (1889),  §  8737. 

Tennessee.  — Code  (1896),  ^6785,  note. 

Virginia.— Code  (1887),  §  3828. 

See  list  of  statutes  cited  supra,  note 
1,  p.  451. 

Sequiaitefl  of  the  Indictment,  etc.  —  See, 
generally,  supra,  note  2,  p.  480. 
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11677.  INTOXICATING  LIQUORS.  11679. 

aa.  Convict  or  Prisoner. 

Form  No.  i  i  677  .• 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  knowingly  and  unlawfully  furnish  to  one  Samuel  Short, 
he,  the  said  Samuel  Short,  then  and  there  being  a  person  confined  in 
the  county  jail  of  said  county,  a  certain  quantity  of  malt  and  intoxi- 
cating liquor,  to  wit,  one  quart  of  lager  beer,  said  liquor  not  having 
been  nor  then  and  there  being  prescribed  by  a  physician  as  medicine 
for  the  said  Samuel  Short,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10692). 

bb.  Female. 
Form  No.  1 1  6  7  8 .« 

{Commencing  as  in  Form  No.  10722,  and  continuing  down  to  *)  then 
and  there  being  the  keeper  of  a  certain  saloon  (or  tippling-house  or 
dram-shop)  known  as  the  X  Y  Z  Saloon,  then  and  there  situated  on 
the  corner  of  Green  street  and  Gulch  alley  in  the  city  of  Ogden,  in 
said  county  and  state,  did  have  and  keep  in  connection  with  and  as  a 
part  of  said  saloon  (or  tippling-house  or  dram-shop),  a  certain  wine- 
room  {or  other  place,  designating  it),  adjoining  said  saloon  (or  tippling- 
house  or  dram-shop),  with  a  door  opening  from  said  wine-room  into 
said  saloon  (or  tippling-house  or  dram-shop)  and  a  door  opening  from 
said  wine-room  directly  upon  said  Gulch  alley,  into  which  said  saloon 
(or  tippling-house  or  dram-shop)  a  certain  female  person,  to  wit,  Sarah 
Short,  was  then  and  there  allowed  to  enter  from  said  saloon  (or 
tippling-house  or  dram-shop)  and  was  then  and  there  supplied  with  a 
certain  kind  of  liquor,  to  wit,  one  quart  of  champagne,  known  as 
*■'■  Mumm's  Extra  Z?ry, "  contrary  to  {continuing  and  concluding  as  in 
Form  No.  5935). 

cc.  Habitual  Drunkard.' 

1.  Indiana.  —  Horner's  Stat.  (1896),  sale  or  disposal  of  such  liquor,  etc. 
§  2096.     See  also  supra,  note  5,  p.  519.  State  v.  McGinnis,  30  Minn.  52. 

2.  Utah.  —  Rev.  Stat.  (1898),  §  1246.  In  Barnes  v.  State,  20  Conn.  232,  the 
See  also  supra,  note  5,  p.  519.  third  count  in  the  information  was  as 

3.  Beqoisites  of  the  Indictment,  etc. —  follows:  "  And  said  grand  juror  further 
Generally. —  See  supra,  note  5,  p.  519.  complains,  that  heretofore,  to  wit,  on 

Description  of  Purchaser.  —  That  pur-  or  about  the  24th  day  of  February,  18^9, 

chaser  was  an  habitual  drunkard  at  the  at  said  Bristol,  the  said  Alphonso  Barnes 

time  of  the  sale    must   be   stated.     A  did  sell,  and  did  offer  to  sell,  by  him- 

general     averment    is    not     suflScient.  self  and  by  an  agent,  wines,  spirituous 

Wiedemann  v.  People.  92  111.  314;  Dolan  liquors,  and  other  intoxicating  bever- 

V.  State,  122   Ind.    141;  Zeizer  v.   State,  age,  to   one  Boylston  Whitney,  of  said 

47  Ind.  129.  Bristol,  the  said  Boylston  Whitney  being 

Charging  the  selling  to  a  person  in  then  and  there   addicted  to   habits   of 

the  habit  of  "  becoming  intoxicated  "  is  intoxication,    and    the    said    Alphonso 

suflScient,   though  the  statutory  words  Barnes  then  and  there  knowing  him  to 

are    "  being    intoxicated."     Dolan    v.  be  so  addicted,  and  the  said  Boylston 

State,  122  Ind.  141.  Whitney  being  also  then  and  there    a 

Duplicity.  —  That  defendant  "  did  sell  common  drunkard;  against  the  peace," 

and  dispose  of"  liquor  to  an   habitual  etc.,  and  was  held  to  be  sufficient, 

drunkard  charges  but  one  offense,  not-  But  in  Smith  v.  State,  19  Conn.  493, 

withstanding  the  statute  prohibits  the  the  complaint  contained  six  counts,  the 
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Form  No.  x  1679.' 

(Ala.  Crim.  Code  (1896),  §4923,  No.  80.) 

(Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *.) 
John  Doe  did  sell,  or  give,  spirituous,  vinous,  or  malt  liquors  to 
Samuel  Short,  a  person  of  known  intemperate  habits,  against  (continu- 
ing and  concludifig  as  in  Form  No.  10680^. 

Form  No.  i  1680.* 

(Precedent  in  Mapes  v.  People,  69  111.  525.)' 

\{Commencement  as  in  Form  No.  10Q9t)\^  that  Frederick  Mapes,  on 
the  \first  day  of  F^ruary,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-three^^  at  \Rockford,  in  said  Winnebago 
county  and  state  of  Illinois  aforesaid]*  intoxicating  liquors,  to  one 
Bissei  Rice,  a  person  then  in  the  habit  of  getting  intoxicated,  unlaw- 
fully did  then  and  there  sell,  contrary  to  \{continuing  and  concluding 
as  in  Form  No.  10691).]*^ 

Form  No.  n  6  8  i .« 

(Precedent  in  Com.  v.  Sellers,  130  Pa.  St.  33.) 

[(Commencing  as  in  Form  No.  10716,  and  continuing  down  to  *)]*  did 
unlawfully^  furnish,  by  sale,  gift,  or  otherwise,  spirituous,  vinous, 
malt  or  brewed  liquor  to  John  Reiger  (and  others,  naming  theni),  they, 
the  said  John  Reiger  (and  others,  naming  theni),  then  and  there  being 
persons  of  known  intemperate  habits,  contrary  [(continuing  and  con- 
cluding as  in  Form  No.  10716).]^ 

fourth  of  which   was  in    these  words:  Precedent.  —  Substance   of  an   indict- 

"  The  said  Gibson  Smith,  heretofore,  to  ment  is  set  out  in  State  v.  Farr,  34  W. 

wit,  at  said    Canaan,  on  or   about  the  Va.  84. 

24th  day  of  October,  18^7,  at  a  certain  In   Bates'  Anno.  Stat.  Ohio  (1897),  § 

house,  store  or  shop,   then  and  there  3175,  a  form  of  affidavit  is  prescribed, 

situate,  did   willfully  and  maliciously  1.  Alabama. — Crim.    Code  (1896),   § 

sell,  and  authorize  and  permit   to    be  5078.     See  also  supra,  note  3,  p.  522. 

sold,  wines,  spirituous  liquor  and  other  2.  Illinois. — Starr  &  C.  Anno.  Stat, 

intoxicating   beverage,    to   one    Daniel  (1896),  c.  43,   par.   6.     See  also  supra, 

Hoot,  being  a  common  drunkard;  con-  note  3,  p.  522. 

trary  to,"  etc.     It   was    held    that  the  3.  This   indictment  was   held    to  be 

complaint  was  insufficient  for  the  reason  sufficient  and  the  conviction  thereunder 

that  it  charged  the  offense  in  the  alter-  sustained,  it  being  held  that  it  was  not 

native,  the  words  "  wines"  and  "spirit-  necessary   to  aver  that  the  defendant 

uous    liquor"    not  being   of  the  same  knew   of  the  habits  of  the  person    to 

import  as  the  words  "  other  intoxicating  whom  he  sold  the  liquor, 

beverage."  4.  The   matter  to  be  supplied  in  [  ] 

Kind  of  liquor  sold  need   not  be  al-  will  not  be  found  in  the  reported  case, 

leged.     Connell  v.  State,  46  Ind.  446;  5.  The    matter  enclosed  by   [  ]    will 

State  V.  McGinnis,  30  Minn.  52.  not  be  found  in  the  reported  case. 

Scienter.  —  Indictment    need    not  al-  6.  Pennsylvania.  —  Bright.  Pur.  Dig. 

lege  that  the  defendant  knew  the  habits  (1894).  p.  1230,  §  23/.     See  also  supra, 

of  the  person  to  whom   the  liquor  was  note  3,  p.  522. 

sold.     Mapes  v.  People,  69  111.  523.     Or  7.  In  this  case  it  was  held  that  it  was 

had  reason  to  believe  that  the  person  unnecessary  to  aver  that  the  defendant 

was  in  the  habit  of  drinking  to  intoxi-  "  knowingly  and  willfully"   furnished 

cation.     State  v.   Farr,   34  W.  Va.  84.  the  liquor,  the  indictment  being  suffi- 

But    see    contra   Com.    v.    Liebtreu,    i  cient  as  charging  substantially  in  the 

Pearson  (Pa.)  107.  language  of  the  statute. 
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dd.  Idiot,  Imbecile  or  Insane  Person. 

Form  No.  1 1682.' 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  81.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *.) 
John  Doe,  who  kept  vinous,   fermented,  or  spirituous  liquors  for 
sale,    did  unknowingly  sell,  give,   or  deliver  such  liquor  to  Samuel 
Short,  a  person  who  was,  or  reputed  to  be,  of  unsound  mind,  against 
{continuing  and  concluding  as  in  Form  No.  10680). 

ee.  Indian.* 

Form  No.  1 1  6  8  3 . 

(Precedent  in  State  v.  Jackson,  4  Blackf.  (Ind.)  49.)* 

[{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]^ 
sold  and  disposed  of  a  quantity  of  spirituous  liquor,  to  wit:  a  pint  of 
whiskey,  of  the  value  of  ten  cents,  to  an  Indian  of  this  State,  of  the 
Miami  nation  of  Indians,  the  name  of  which  said  Indian  to  the  jurors 
aforesaid  is  wholly  unknown,  contrary  to  [{continuing  and  concluding 
as  in  Form  No.  10692).y 

ff.  Inmate  of  Soldiers'  Home. 
Form  No.  1 1  684.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  knowingly  and  unlawfully  sell  to  Samuel  Short  a  cer- 
tain quantity  of  spirituous  liquor,  to  wit,  one  pint  of  brandy,  at  and 

1.  Alabama.  —  Crim.  Code  (1896),  §  Precedent. —  In  Nelson  v.  U.,  S.,  30 
5078.     See  also  JM/ra,  note  5,  p.  519.         Fed.  Rep.  112,  is  set  out  in  substance 

2.  Bequisites  of  the  Indictment,  etc.  —     an  indictment. 

Generally.  — See  supra,  note  5,  p.  519.  An  indictment  under  U.  S.  Rev.  Stat., 

Name  of  Indian   need  not   be    stated  §    1955,   charging    that   defendant  did 

in    an   indictment     for     selling    to   an  unlawfully  and  willfully  sell  a  quantity 

Indian,  provided  there  is  an  allegation  of  intoxicating   liquor  to  two  Indians, 

in  the  indictment  that  his  name  is  un-  more  than    sufficiently  stated    the    of- 

known  to  the  jurors.     State  t/.  Jackson,  fense.     U.  S.  z/.  Warwick,  51  Fed.  Rep. 

4  Blackf.  (Ind.)  49.  2S0. 

In  Burguier  v.  U.  S.,  i  Dakota  5,  the  In  Shelp  v.  U.  S.,  81   Fed.  Rep.  694, 

indictment     charged     that    defendant  an    indictment    for    selling    liquor   to 

wrongfully  and  unlawfully   sold  to   a  Alaska  Indians  charged  that   defend- 

"  certain     Indian      Chief,      commonly  ants  "  did  unlawfully  and  willfully  sell, 

known  by   the    English    name   of    the  to  Alaska    Indians   *  *  *    intoxicating 

Man   that   was   struck  by  the  Ree,   and  liquor,  called  whiskey,  *  *  *  without 

whose  Indian  name  is  Pa-la-ne-a-pa-pe  having  first  complied  with  the  law  con- 

*  *  *  and  being  then  and  there  under  cerning  intoxicating  liquors  in  the  Dis- 

the  charge  of  an  Indian  Agent  *  *  *  a  trictof  Alaska." 

quantity  of  spirituous  and  intoxicating  3.  Indiana.  —  This    indictment    was 

liquors,   to  wit,  one   pint  of  whisky."  drawn  under  the  statute  of  1832. 

A  conviction  under  this  indictment  was  4.     This  indictment  was  held  to  be 

affirmed.  sufficient,  notwithstanding  it  failed  to 

Negativing     Exceptions.  —  It    is    not  name  the  Indian, 

necessary  to  allege  that  the  sale   was  5.  The  matter  to  be  supplied  in  [  ] 

not  made  for  mechanical,  medicinal  or  will  not  be  found  in  the  reported  case, 

scientific  purposes.      Nelson   v.   U.  S.,  6.  Indiana.  —  Horner's  Stat.  (1896),  j^ 

30  Fed.  Rep.  112.  2879//.     See  also  supra,  note  5,  p.  519. 
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for  the  price  of  one  dollar,  he,  the  said  Samuel  Short,  being  an  inmate 
of  a  certain  institution  located  near  Knightstoiun,  in  Rush  county  and 
State  of  Indiana  aforesaid,  known  as  the  Indiana  Soldiers  and  Sailors' 
Orphans'  Home,  he,  the  said  John  Doe,  not  then  and  there  being 
authorized  in  writing  so  to  sell  said  liquor  by  the  superintendent  of 
said  institution,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10692'). 

gg.  Intoxicated  Person.' 

Form  No.  11685.* 

{Commencing  as  in  Form  No.  11593,  and  continuing  down  to  *.)  That 
John  Doe,  of  the  said  town  of  Cromwell,  a  person  duly  licensed  to  sell 
spirituous  and  intoxicating  liquors  in  the  said  town  of  Cromwell,  with 
force  and  arms,  did,  on  the  eighth  day  of  September,  a.  d.  iW9,  at 
said  town  of  Cromwell,  sell,  by  his  servant  and  agent,  John  Fen,  of 
the  said  town  of  Cromwell,  to  Richard  Doe,  of  the  said  town  of 
Cromwell,  who  was  then  in  a  state  of  intoxication,  spirituous  and 
intoxicating  liquors,  against  the  {continuing  and  concluding  as  in  Form 
No.  11593). 

Form  No.  1 1  6  8  6 .' 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there,  unlawfully  and  knowingly,  sell  a  certain  quantity  of 
malt  and  intoxicating  liquor,  to  wit,  one  quart  of  lager  beer,  at  and 
for  the  price  and  sum  of  five  cents,  to  one  Samuel  Short,  then  and 
there  at  the  time  being  in  a  state  of  intoxication,  and  the  said  John 
Doe  then  and  there  knowing  him,  the  said  Samuel  Short,  to  be  at  the 
time  in  a  state  of  intoxication,  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10692). 

hh.  Minor.* 

1.  Beqoisites  of  the  Indictment,  etc. —  Charging  that  defendant  sold  to  one 

Generally. —  See  supra,  note  5,  p.  519.  James  Cahillintoxicating  liquors,  "said 

Particular  kind  of  liquor   sold    need  Cahill  being  then  and    there  a  person 

not  be  alleged.     Buell  v.  State.  72  Ind.  intoxicated  and  in  the  habit  of  getting 

523.  intoxicated,  and   he,  the    said   Burney 

Quantity  of  liquor  sold  need  not  be  Conner  then   and  there  well    knowing 

Slated.     Brow  v.  State,  103  Ind.  133.  that  he,  the  said  Cahill,  was   then  and 

Scienter.  — That  defendant  knew  the  there  intoxicated  and  was  a  person  then 

person  to  be  intoxicated  need  not   be  and  there  in  the  habit  of  geiting  intoxi- 

alleged.     Werneke  w   State,  50  Ind.  23.  cated,  contrary  to,"  etc.,  was  not  du- 

Precedents. —  In    Brow   v.   State,   103  plicitous.     State    v.    Conner,    30   Ohio 

Ind.  133,  the  indictment  charged  that  St.  405. 

the  defendant  did,  on  a  day  named,  un-  In   Bates'  Anno.  Stat.  Ohio  (1897).  § 

lawfully  sell  to  one  "/^r(?(f/a«4/ (7.  Tubbs,  3175,  a  form  of  affidavit   is   prescribed, 

knowing  him  to  be  in  a  state  of  intoxi-  2.  Connecticut. — Gen.    Stat.  (1888),  § 

cation,  a  certain  intoxicating  liquor,  at  3092.     See  also  supra,  note  i,  this  page, 

and  for  the  price  of  ten  cents,  he,  the  3.  Indiana.  —  Horner's     Stat.    (1896), 

said  Freeland  G.  Tubbs,  being  then  and  §2092.     See  also  jw/ra,  note  I,  this  page, 

there,    at  the   time   said    intoxicating  4.  Beqoisites  of  the  Indictment,  etc. — 

liquor  was  sold  to  him  as  aforesaid,  in  Generally.  — See  supra,  note  5,  p.  519. 

a  state  of  intoxication."     This  indict-  Barter. — Where  liquor   Was  unlaw- 

ment  was  held  to  be  sufficient.  fully  obtained   by  minor  by  barter,  no 

In  McLaughlin  v.  State,  45  Ind.  338,  value    need    be    stated.      Forkner    v. 

is  set  out  in  full  an  indictment  under  State,  95  Ind.  406. 

the  Indiana  act  of  1873.  Charging  in  language  of  statute  is  or- 
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dinarily  sufficient.  Payne  v.  State,  74 
Ind.  203;  Com.  v.  Sellers,  130  Pa.  Stat. 
32.  The  indictment  in  the  Payne  case 
charged  that  the  defendant  "did  un- 
lawfully sell  to  one  Lute  H.  Gaskins, 
who  was  then  and  there  a  person  un- 
der twenty-one  years  of  age,  one  quart 
of  intoxicating  liquor  at  and  for  the 
price  of  one  dollar,"  etc.  The  indict- 
ment in  the  Sellers  case  charged  that 
James  Sellers,  on  September  5,  1887, 
"did  furnish  by  sale,  gift  or  other- 
wise, spirituous,  vinous,  malt  or  brewed 
liquors  to  Tillie  Cline  and  E.  B.  Mc- 
Donald for  their  use  *  *  *  they,  the 
said  Tillie  Cline  and  E.  B.  McDonald 
then  and  there  being  minors;  con- 
trary," etc. 

Delivery  of  liquor  to  minor  need  not 
be  stated.  Com.  v.  Murphy,  155  Mass. 
284. 

Charging  the  sale  of  liquor  to  minor 
is  good  without  further  alleging  de- 
livery of  the  liquor  to  him  or  that  the 
sale  was  for  his  own  use.  Com.  v. 
Murphy,  155  Mass.  284. 

Description  of  Defendant.  —  Where 
the  sale  is  not  made  by  the  defendant 
personally,  it  is  sufficient  to  charge  that 
he  was  interested  in  the  sale,  the  ex- 
tent of  his  interest  being  a  matter  of 
proof.     Waller  v.  Slate,  38  Ark.  656. 

Seller's  occupation  need  not  be  al- 
leged. Johnson  v.  People,  83  111.  431; 
State  V.  McGinnis,  30  Minn.  52. 

That  defendant  was  a  licensed  dealer 
need  not  be  stated.  States.  Hamilton, 
75  Ind.  238;  Com.  v.  O'Brien,  134  Mass, 
198. 

Duplicity —  Surplusage. —  In  Hatfield 
V.  State,  9  Ind.  App.  296,  the  indict- 
ment charged  that  the  defendant  "did 
then  and  there  unlawfully  sell,  barter 
and  give  away,  to  one  Richard  Fisher, 
at  and  for  the  price  of  ten  cents,  certain 
intoxicating  liquors,  to  wit,  one  pint  of 
beer,  he,  the  said  Richard  Fisher,  being 
then  and  there  a  minor,"  etc.  It  was 
held  in  this  case  that  the  words  "  barter 
and  give  away,"  might  be  treated  as 
surplusage,  thus  preventing  the  indict- 
ment's being  bad  for  duplicity,  as  the 
words  "at  and  for  the  price  of  ten 
cents  "  sufficiently  showed  the  sale  and 
not  a  barter  or  gift. 

Furnishing.  —  It  seems  that  the  in- 
dictment should  charge  either  a  sale 
to  the  minor  or  that  he  was  to  drink 
the  liquor  furnished.  Grunkemeyer  v. 
State,  25  Ohio  St.  548. 


Giving. — The  word  "give,"  in  the 
Kentucky  statute,  has  been  held  to  be 
equivalent  to  the  words  "furnish  and 
supply."  Comp.  v.  Davis,  12  Bush 
(Ky.)  240. 

Charging  the  offense  of  giving  liquor 
to  a  minor  is  not  equivalent  to  charg- 
ing the  offense  of  selling  to  a  minor. 
Siegel  V.  People,  106  111.  89. 

Charging  that  defendant  gave  liquor 
to  a  minor  will  not  support  a  convic- 
tion for  selling  liquor  to  a  minor.  Kurz 
V.  State,  79  Ind.  488. 

Kind  of  liquor  need  not  be  alleged  in 
an  indictment  for  selling  liquor  to, 
minor,  providing  the  words  "  intoxi- 
cating liquors"  are  used.  Downey  z*. 
State,  20  Ind.  37;  Simpson  v.  State,  17 
Ind.  444. 

Negativing  Authority  to  Sell.  — In 
Johnson  v.  State,  74  Ind.  197,  the  in- 
dictment charging  in  substance  that 
defendant  "did  then  and.  there  unlaw- 
fully sell  intoxicating  liquor  in  a  less 
quantity  than  a  quart  at  a  time,  to  wit, 
two  gills,  to  one  John  Wilson,  at  and 
for  the  price  oi  five  cents,  he,  the  said 
John  Wilson,  being  then  and  there  a 
person  under  the  age  of  twenty-one 
years,"  etc.,  was  held  to  be  sufficient, 
although  it  did  not  allege  that  defendant 
had  any  license  to  sell. 

Negativing  Consent  of  Parent,  etc.  — 
The  rule  is  to  negative  the  consent  of  the 
parent,  guardian  or  person  having  the 
management  or  control  of  the  minor. 
Page  v.  State,  84  Ala.  446;  Freiberg  v. 
State,  94  Ala.  91;  State  v.  Emerick,  35 
Ark.  324;  Parkinson  v.  State,  14  Md. 
184.  Unless  otherwise  provided  by 
statute.  Freiberg  v.  State,  94  Ala.  91; 
Heath  v.  State,  99  Ala.  179.  Compare 
Meyer  v.  State,  50  Ind.  18. 

The  words  "father"  or  "mother" 
are  not  equivalent  to  the  statutory  word 
parent.  Lantzmester  v.  State,  19  Tex. 
App.  320. 

Omitting  the  word  "master"  after 
the  word  "guardian,"  in  negativing 
the  consent  of  the  parent,  etc.,  was  held 
to  be  immaterial.  Weed  v.  State,  55 
Ala.  13  {overruling  Bryan  v.  State,  45 
Ala.  86).  So  the  omission  of  the  words 
"or  guardian,"  in  negativing  the  con- 
sent of  the  parent,  etc.,  did  not  vitiate 
the  indictment.  Freiberg  v.  State,  94 
Ala.  91.  But  contra,  see  State  v.  Emer- 
ick, 35  Ark.  324;  State  w.  Shoemaker,  4 
Ind.  100. 

Negativing  authority  from  the  mother 
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only  is  insufficient.  Newman  z/.  State, 
63  Ga.  533. 

An  indictment  for  selling  liquor  to  a 
minor  which  charges  a  sale  "  without 
then  and  there  having  the  written  con- 
sent and  request  of  the  father,  mother, 
or  guardian  of  the  minor,"  was  insuffi- 
cient, as  the  statute  did  not  require 
both  the  written  consent  and  a  written 
request  in  order  to  authorize  the  sale. 
Com.  V.  Hadcraft,  6  Bush  (Ky.)  91. 

In  Mogler  v.  State,  47  Ark.  109,  it 
was  held  that  an  indictment  was  suffi- 
cient without  including  the  words  "or 
order,"  where  it  otherwise  negatived 
the  consent  of  the  parent  or  guardian. 

Negativing  Defenses.  — Justifications 
or  excuses  for  selling  liquor  to  minor 
need  not  be  negatived  in  the  indict- 
ment, as  they  are  purely  matters  of  de- 
fense.    Payne  v.  State,  74  Ind.  203. 

Negativing  Prescription. —  Indictment 
for  selling  liquor  to  minor  was  required, 
under  Ala.  Crim.  Code  (1876),  §  4205, 
to  negative  the  prescription  of  a  phy- 
sician for  medical  purposes.  Page  v. 
State,  84  Ala.  446. 

Alleging  that  the  sale  was  without 
the  written  prescription  of  "  a  licensed 
physician  "  is  not  defective,  though  the 
term  used  by  the  statute  is  "  physi- 
cian "  only.  Dean  v.  State,  100  Ala. 
102. 

Particular  place  where  sale  was  made 
need  not  be  alleged  in  an  indictment 
for  selling  to  minor.  State  v.  Boggess, 
36  W.  Va.  713. 

Price.  —  In  Forkner  v.  State,  95  Ind. 
406,  the  affidavit  charged  that  George 
A.  Forkner,  the  defendant,  on  the  sixth 
day  of  October,  1883,  at  the  county  of 
Wayne,  in  this  state,  unlawfully  bar- 
tered to  one  William  F.  Bishop,  a  per- 
son under  the  age  of  twenty-one,  for  a 
certain  pool-check,  intoxicating  liquor 
in  a  less  quantity  than  a  quart,  that  is 
to  say,  one  pint  of  beer.  This  affidavit 
was  held  to  be  sufficient  without  alleg- 
ing either  the  value  of  the  check  or  that 
it  was  an  article  of  any  value. 

Purchaser.  —  Minority  of  the  pur- 
chaser must  be  alleged.  Com.  v.  Fow- 
ler, 145  Mass.  398;  Com.  v.  Liebtreu,  i 
Pearson  (Pa.)  107. 

Charging  unlawful  sale  "to  Samuel 
Short,  a  minor,"  is  sufficient  without 
stating  his  age.  Waller  v.  State,  38 
Ark.  656:  Shaffer  v.  State,  106  Ind.  319; 
Com.  V.  Fowler,  145  Mass.  398;  State  v. 
Boncher,  59  Wis.  477. 


In  Com.  v.  Ewing,  7  Bush  (Ky.)  105, 
it  was  held  that  an  indictment,  under 
the  act  of  i860,  was  defective  for  not 
alleging  that  the  minor  was  "  a  white 
person." 

The  indictment  need  not  allege  that 
the  minor  had  parents  or  guardian. 
Waller  v.  State,  38  Ark.  656. 

Quantity  of  Liquor.  —  Under  some 
statutes  the  indictment  is  insufficient 
which  contains  no  averment  of  the 
quantity  sold.  Manvelle  v.  State,  58 
Ind.  63;  Arbintrode  v.  State,  67  Ind. 
267;  Grupe  V.  State,  67  Ind.  327. 

Scienter  need  not  be  alleged.  Loeb 
V.  State,  75  Ga.  258;  McCutcheon  v. 
People,  69  111.  601;  State  v.  Baer,  37 
W.  Va.  I. 

Charging  that  defendant  did  "  un- 
lawfully and  knowingly  sell  and  give 
and  cause  to  be  sold  and  given,  spiritu- 
ous and  intoxicating  liquors  to  one  C. 
C.  Wilson,  the  said  C.  C.  Wilson  being 
then  and  there  a  person  under  the  age 
of  twenty-one  years,"  sufficiently  al- 
leges knowledge  on  the  part  of  the  de- 
fendant that  C.  C.  Wilson  was  a  minor. 
Woods  V.  State,  (Tex.  Crim.  App.  1893) 
20  8.  W.  Rep.  915. 

Use  to  be  made  of  liquor  need  not  be 
stated.  Com.  v.  Murphy,  155  Mass. 
284. 

Precedents  may  be  found  in  Freiberg 
V.  State,  94  Ala.  91;  Tatum  v.  State,  63 
Ala.  147;  Spegener  v.  State,  62  Ala. 
383;  Bryan  v.  State,  45  Ala.  86;  States. 
Cain,  9  W.  Va.  559;  State  v.  Boggess, 
36  W.  Va.  713. 

In  Redmond  v.  State,  36  Ark.  58,  de- 
fendant was  convicted  upon  an  indict- 
ment which  charged  that  "the  said 
Daniel  Redmond,  on  the  eighteenth  day 
of  December,  1879,  in  the  county  of 
White,  etc.,  then  and  there  unlawfully 
did  sell  intoxicating  spirits,  to  wit, 
peach  brandy,  to  Andrew  Vincent,  a 
minor  under  the  age  of  twenty-one 
years,  without  the  consent  or  order  in 
writing  of  the  parent  or  guardian  of 
said  minor,  the  said  Andrew  Vincent, 
against  the  peace,"  etc. 

In  McCutcheon  v.  People,  69  111.  601, 
the  indictment  charged  that  "'John  P. 
McCutcheon,  late  of  the  county  of 
Knox,  and  State  of  Illinois,  on  the  first 
day  oi  January,  A.  D.  1875*,  at  and  within 
the  county  of  Knox,  and  State  of  Illi- 
nois, to  Jay  Porter,  a  minor,  being  un- 
der the  age  of  twenty-one  years,  without 
the  written  order  of  his  parents,  guard- 
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Form  No.  1 1687.' 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  80.) 
{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *.) 
John  Doe,  did  sell,  or  give,  spirituous,  vinous,  or  malt  liquors  to 
Samuel  Short,  a  minor,  against  (continuing  and  concluding  as  in  Form 
N'o.  10680) 

Form  No.  i  1688.' 

(Precedent  in  Dean  v.  State,  100  Ala.  103.)' 
[{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)]^ 
John  Dean  did  sell  or  give  spirituous,  vinous  or  malt  liquors  to 
Charles  Knowles,  a  minor,  without  the  consent  of  the  parents  or  guard- 
ian, or  person  having  control  or  management  of  such  minor,  and 
without  the  written  prescription  of  a  licensed  physician,  against  the 
[{continuing  and  concluding  as  in  Form  No.  10680).^ 

Form  No.  1 1  6  8  9  .* 

(Precedent  in  Waller  v.  State,  38  Ark.  658.) 
[{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)  The 
said]*  S.  R.  Waller,  on  the  twenty-sixth  of  September,  188I,  in  the 
county  of  Conway,  unlawfully  was  interested  in  the  sale  of  one  pint  of 
beer,  malt  and  fermented  liquor,  to  one  W.  P.  Wells,  a  minor,  with- 
out the  written  consent  or  order  of  the  parent  or  guardian  of  the  said 
minor  [against  the  {continuing  and  concluding  as  in  Form  No.  10682).]^ 

Form  No.  1 1 6  9  o  .* 

{Commencing  as  in  Form  No.  11593,  and  continuing  down  to  *.)  That 
John  Doe,  of  said  town  of  Cromwell,  a  person  duly  licensed  to  sell 
spirituous  and  intoxicating  liquors,  did,  by  his  servant  and  agent, 
John  Fen,  of  said  town  of  Cromwell,  on  the  sixth  day  of  September, 
A.  D.  \W9,  with  force  and  arms,  at  said  town  of  Cromwell,  sell  and 
deliver  to  Richard  Roe,  a  minor,  of  the  said  town  of  Cromwell,  spirit- 
uous and  intoxicating  liquor,  against  the  {continuing  and  concluding  as 
in  Form  No.  11593). 

ian   or   family  physician,  intoxicating  man  McConky  and  Walter  Mosher,  who, 

liquors  then  and   there  unlawfully  did  being  minors,"  etc. 

sell,  contrary  to,"  etc.  In  Bates'  Anno.  Stat.   Ohio  (1897),  § 

In  Shaffer  v.  State,  106  Ind.  319,  the  3175,  a  form  of  affidavit  is  prescribed, 

indictment  charged  that  the  defendant  1.  Alabama.  —  Crim.    Code  (1896),   § 

"  did  then  and  there  unlawfully  sell  to  5078.     See  also  supra,  note  4,  p.  525. 

John  Marshall,  a  person   under  the  age  2.  This  indictment    was    held    to   be 

of  twenty-one  years,  one  pint  of  intoxi-  sufficient,    notwithstanding    the    word 

eating  liquor,  to  wit,  beer,  at  and  for  "physician"  was  used  instead  of  the 

the  ^x\c&oi  fifteen  cents."  statutory  words  "licensed  physician." 

In  State  v.  Boncher,  59  Wis.  477,  the  3.  The  matter  to  be  supplied  in  [  ] 

amended  complaint,  omitting  the   for-  will    not    be    found    in    the    reported 

mal  parts,  was  as  follows:  "2?.  C.  Bur-  case. 

«^//,  being  duly   sworn,  says    that,  on  4.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

the  /frj-^  day  of  December,  a.  d.  i8<fe,  at  §  1812.     See  also  supra,  note  4,  p.  525. 

said  county,  Louis  Boncher,  being  there  5.  The  words  supplied  and  to  be  sup- 

the  keeper  of  a  saloon,  in   the  city  of  plied    in  [  ]   will  not  be  found  in  the 

Wausau,  Marathon  county,   Wisconsin,  reported  case. 

did   sell,  vend  and  give  away   intoxi-  6.   Connecticut. — Gen.  Stat.  (1888),   § 

eating  or  malt  liquor  or  drinks  to  Sher-  3092.     See  also  supra,  note  4,  p.  525. 
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Form  No.  i  1691 .' 

{Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  in  a 
certain  house  there  situate,  to  wit:  (^describing  house  specifically)  a.vKl 
in  which  said  house  the  business  of  selHng  intoxicating  hquors  was 
then  and  there  carried  on;  he  the  sdi\<\  Richard  Hoe  then  and  there 
being  the  occupant  of  said  house,  and  he  the  ssad  Richard  Roe  then 
and  there  having  a  proper  license  to  sell  intoxicating  liquor  accord- 
ing to  law,  he  the  said  Richard  Roe  did  then  and  there  unlawfully  sell 
intoxicating  liquor  to  one  John  Doe,  he,  the  said  John  Doe,  then  and 
there  being  a  minor  under  the  age  of  twenty-one  years,  against  the 
form  of  (continuing  and  concluding  as  in  Form  No.  10686'). 

Form  No.  1 1  692.' 

(Commencing  as  in  Form  No.  10689,  and  continuing  do7vn  to  *)  unlaw- 
fully and  with  for.ce  and  arms,  did  by  himself  and  by  another  sell  and 
furnish  and  then  and  there  cause  to  be  sold  and  furnished  to  one 
Richard  Roe,  who  was  then  and  there  a  minor,  a  certain  quantity  and 
a  quality,  to  wit,  one-eighth  of  one  gill  of  spirituous  liquors,  and  a  cer- 
tain quantity  and  a  quality,  to  wit,  one-eighth  of  one  gill  of  intoxicat- 
ing liquors,  and  a  certain  quantity  and  a  certain  quality,  to  wit,  one- 
■fighth  of  one  gill  of  malt  liquors,  without  first  obtaining  written 
authority  so  to  do  from  the  guardian  and  the  mother  and  the  father 
and  the  parent  of  him  the  said  Richard  Roe,  minor  as  aforesaid,  con- 
trary to  (continuing  and  concluding  as  in  Form  No.  10689). 

Form  No.  i  1693.' 

(^Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  intoxi- 
cating liquor  to  one  Richard  Roe,  who  was  then  and  there  a  minor, 
unlawfully  did  then  and  there  sell,  without  the  written  order  of  the 
parent,  guardian  or  family  physician  of  said  minor  to  such  sale,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

And  the  grand  jurors  aforesaid,  chosen,  selected  and  sworn,  in  and 
for  the  county  of  Grundy,  in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,  upon  their  oaths  aforesaid,  do  further 
present  that  the  sai\<l  John  Doe,  on  the  second  doy  oi  January  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  and 
within  the  county  of  Grundy  aforesaid,  other  intoxicating  liquor  to 
one  Richard  Roe,  who  was  then  and  there  a  minor,  unlawfully  did  then 
and  there  sell,  without  the  written  order  of  the  parent,  guardian  or 
family  physician  of  said  minor  to  such  sale,  contrary  to  (continuing 
and  concluding  as  in  Form  No.  10691). 

Form  No.  1 1  6  9  4  .* 

(Precedent  in  State  v.  Hamilton,  75  Ind.  23S.)* 

1.  Delaware.  — R&w.  Stat.  (1893),  p.  3.  ////«otj.  —  Rev.  Stat.  (1898),  c.  43,  § 
414,  c.  53,  §   14.     See  also  supra,  note     6.     See  also  supra,  note  4,  p.  525. 

4,  p.  525.  4.  Indiana.  —  Rev.  Stat.  (1876),  p.  871. 

2.  Georgia.  —  3   Code   (1895),    §  444.     See  also  supra,  note  4,  p.  525. 

See  also  supra,  note  4,  p.  525.  8.  This  affidavit  was  objected  to  as 
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[(jComme/icement  as  in  Form  No.  6^7^.)]^ 

George  King,  being  duly  sworn  according  to  law,  upon  his  oath 
says  that,  on  the  26th  day  of  December,  j879,  at  the  county  of  Wabash, 
in  the  state  of  Indiana,  one  Schuyler  Hamilton  did  then  and  there  un- 
lawfully sell  on£  gill  of  intoxicating  liquor,  to  wit,  gin,  for  the  sum  of 
ten  cents  in  money,  the  same  being  less  than  a  quart,  to  one  Orlando 
C.  King,  who  was  then  and  there  under  twenty-one  years  of  age,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  state  of  Indiana. 

[(^Signature  and  jurat  as  in  Fortn  No.  Q61Jf..y^ 

Form  No.  1 1  6  9  5  .^ 

(Precedent  in  State  v.  Dupuis,  18  Oregon  372.)' 
[(Commencing  as  in  Form  No.  10715,  and  continuing  do7vn  to  *)]^ 
then  and  there  being,  did  then  and  there  unlawfully  sell  and  give  to 
Charles  H.  Baker  one  drink  of  intoxicating  liquor,  to  wit:  lager  beer, 
of  the  value  oi  fivt  cents,  he,  the  said  Charles  H.  Baker,  then  and 
there  being  a  minor  under  the  age  of  twenty-one  years,  and  he,  the 
said  Elzear  Dupuis,  not  then  having  the  consent  in  writing  of  said 
minor's  parents  or  guardian  for  the  purpose,  contrary  to  [{continuing 
and  concluding  as  in  Form  No.  101  lo).^ 

Fortn  No.  1 1  6  9  6  .* 

(Precedent  in  State  v.  Boggess,  36  W.  Va.  714.)^ 
[{Commencement  as  in  Form  No.  10726^]^  he,  the  said  A.  M.  Bog- 
gess, having  then  and  there  a  State  license  to  sell  spirituous  liquors, 
wine,  porter,  ale,  beer,  and  other  intoxicating  drinks,  did  at  his 
place  of  business,  and  on  premises  under  his  control,  in  the  town  of 
Morgantown,  then  and  there  unlawfully,  and  in  violation  of  the  con- 
ditions of  his  license  bond,  sell  and  give  away  to  Fra^ik  Fisher,  a 
minor  under  twenty-one  years  of  age,  spirituous  liquors,  wine,  porter, 
ale,  beer,  and  other  intoxicating  drinks,  he,  the  said  A.  M.  Boggess, 
then  and  there  knowing  and  having  reason  to  believe  the  said  Frank 
Fisher  was  then  and  there  a  minor  under  twenty-one  years  of  age, 
against  the  [{continuing  and  concluding  as  in  Form  No.  10726).^^ 

.bbb.  Permitting  Minor  on  Premises. 
Form  No.  i  i  697.* 
{Commencing  as  in  Form  No.  11693,  and  continuing  down  to  *.)    That 

defective,  for  the  reason  that  it  did  not  3.  The  judgment  of  conviction  in  this 

state    that   defendant   did    not  have  a  case  was  affirmed. 

license  to  sell.     The  affidavit,  however,  4.    West    Virginia. — Code    (1887),    c. 

was  held   to  be  sufficient,  as  a  sale  of  32,  §  16.     See  also  supra,  note  4,  p.  525. 

liquor  to  a  minor  is  one  of  the  prohib-  5.  In   this  case  the  indictment   was 

ited   sales    which    a   license   does    not  held  to  be  sufficient,  the  court  holding 

authorize,  it   being  wholly   immaterial  that  it  need  not  specify  the  particular 

whether  the  person  selling  had  a  license  place    where    the   sale   was    made    or 

or  not.  allege    that   the    place   was   the   place 

1.  The  matter  to  be  supplied  in  [  ]  designated  in  the  license  as  the  place 
will  not  be  found  in  the  reported  case,  at  which  the  license  was  to  be  exercised. 

2.  Oregon. — Hill's  Anno.  Laws  (1892),  6.  Connecticut. — Gen.  Stat.  (1888),  §. 
§  1913.     Seealso  JM/ra,  note4,  p.  525.  3092.     See  also  j«/ra,  note  4,  p.  525. 

530  Volume  lo. 


11697.  INTOXICATING  LIQUORS.  11699. 

John  Doe,  of  the  said  town  of  Cromwell,  a  person  duly  licensed  to  sell 
spirituous  and  intoxicating  liquors,  with  force  and  arms,  did,  by  his 
servant  and  agent,  John  Fen,  of  the  said  town  of  Cromwell,  on  the 
sixth  day  of  September,  a.  d.  iW9,  at  said  town  of  Cromwell,  allow 
Richard  Roe,  a  minor,  of  said  town  of  Cromwell,  to  loiter  on  his 
premises,  where  he  then  was  and  now  is  licensed  to  keep,  and  where 
spirituous  and  intoxicating  liquors  then  were  and  now  are  kep.t  for 
sale,  against  the  (continuing  and  concluding  as  in  Form  No.  llSOk). 


(bb)  Against  Minor. ^ 

Form  No.  1 1698.'  ^ 

(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  then 
and  there  being  a  minor,  a  person  over  the  age  oi  fourteen  years  and 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  sixteen  years, 
did  unlawfully  and  knowingly  misrepresent  his  age  to  one  John  Doe, 
a  person  then  and  there  having  and  keeping  intoxicating  liquors  for 
sale,  by  stating  to  him,  the  said  John  Doe,  that  he,  the  said  Samuel 
Short,  was  then  and  there  over  the  age  of  twenty-one  years,  to  wit,  the 
age  of  twenty-two  years,  in  order  to  purchase  and  procure  of  and  from 
him,  the  said  John  Doe,  a  certain  quantity  of  malt  and  intoxicating 
liquor,  to  wit,  one  crate  of  lager  beer,  containing  twenty-four  pints,  for 
the  price  and  sum  of  one  dollar,  contrary  to  (continuing  and  concluding 
as  in  Form  No.  10692). 

a.  Pauper. 
Form  No.  1 1  6  9  9  .* 

(Commencement  as  in  Form  No.  10833)  of  the  crime  of  selling  liquor 
to  a  pauper,  committed  in  the  manner  following,  to  wit: 

That  at  said  time  and  place,  fohn  Doe  did  sell  to  one  Samuel  Short 
a  certain  quantity  of  spirituous  liquor,  to  wit,  one  pint  of  brandy,  at 
and  for  the  price  of  one  dollar,  he  the  said  John  Doe  then  and  there 
knowing  the  said  Samuel  Short  to  be  a  pauper  and  an  inmate  of  a 
certain  poorhouse  (or  almshouse,  describing  it),  the  S2i\di  John  Doe  woX. 
then  and  there  having  authority  from  the  superintendent  or  physician 
of  such  poorhouse  (or  almshouse)  to  sell  said  liquor  to  said  Samuel 
Short.  This  against  the  peace  (continuing  and  concluding  as  in  Form 
No.  10833). 

1.  False  Bepresentation  by  Minor  as  to  Pennsylvania.  —  Bright.     Pur.    Dig- 
Age. —  For   statutes    relating    to    this  (1894),  p.  1231,  §  29. 
offense  see  the  following:  fVas/tinqton.  —  Ballinger's     Anno. 

Connecticut.  — Laws  (1895),  c.  271.  Codes  &  Stat.  (1897),  §  7315. 

Indiana.  —  Horner's   Stat.    (1896),   §  See  also  list  of  statutes  cited  supra, 

2095.  note  I,  p.  451. 

Maryland.  —  Laws  (1890),  c.  470.  Requisites  of  the  Indictment,  etc.  —  See, 

Mississippi.  —  Anno.  Code  (1892),    §  generally,  supra,  note  4,  p.  525. 

1608.  2.  Indiana.  —  Horner's  Stat.  (1896),  § 

Nebraska.  —  Comp.    Stat.    (1899),   §  2095.     See  also  supra,  note  4,  p.  525. 

3599.  8.  North  Dakota. — Rev,  Codes  (1895). 

Oklahoma.  —  Stat.  (1893),  §  3151.  §7624.     See  also  j«/rrt,  notes,  P-  5I9' 
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jj.  Slave. 

Form  No.  1 1  7  o  o .' 
(Precedent  in  O'Halloran  v.  State,  31  Ga.  206.)' 

U Commencement  as  in  Form  No.  10689,  and  continuing  down  to  *)]3 
being  then  and  there  a  shop-keeper,  did  furnish  and  sell  to  a  negro 
man  slave  named  Sam,  said  slave  then  and  there  being  the  property 
of  one  Martin  Gates,  a  certain  quantity,  to  wit:  one  pint  of  brandy, 
whiskey,  and  other  spirituous  liquors,  for  his  the  said  slave's  own  use, 
without  the  knowledge  or  consent  of  the  owner,  overseer  or  employer, 
he,  the  said  William  O'Halloran,  not  then  and  there  being  the  owner, 
overseer  or  employer  of  said  slave  Sam,  and  not  then  and  there  hav- 
ing said  slave  under  his  care,  contrary  to  [(continuing  and  concluding 
as  in  Form  No.  10689).^ 

kk.  Soldier. 

Form  No.  1 1701.* 

(Commencing  as  in  Form  No.  10817,  and  continuing  do7vn  to  *)  did 
then  and  there  knowingly  and  unlawfully  sell  to  one  Samuel  Short  a. 
certain  quantity  of  spirituous  liquors,  to  wit,  two  gallons  of  rye 
whiskey,  at  and  for  the  price  of  ten  dollars,  the  said  Samuel  Short  then 
and  there  being  a  private  soldier,  a  member  of  Troop  A,  Ninth  Regi- 
ment, of  the  United  States  Cavalry,  said  troop  and  regiment  being  a 
part  of  the  troops  of  the  United  States,  then  and  there  being  and 
serving  within  the  limits  of  the  state  of  Colorado,  said  liquors  not  then 
and  there  being  ordered  by  the  officers  of  the  United  States  army  under 
direction  of  the  war  department,  contrary  to  (continuing  and  concluding 
as  in  Form  No.  10817). 

II.  Student. 

Form  No.  1 1  702.* 

(Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)  did 
then  and  there  knowingly  and  unlawfully  sell  to  one  Samuel  Short  a 
certain  quantity  of  intoxicating  liquor,  to  wit,  one  gallon  of  peach 
brandy,  at  and  for  the  price  of  six  dollars,  the  said  Samuel  Short  then 
and  there  being  a  student  of  the  State  University,  an  institution  incor- 
porated and  created  a  body  politic  and  known  by  the  name  of  '■^The 
Curators  of  the  University  0/  the  State  of  Missouri,''  situated  at  Co- 
lumbia, in  said  county  of  Boofie,  in  the  state  of  Missouri  diiovesddd; 
and  the  grand  jurors  aforesaid  further  present  and  charge  that  the 
ssad  John  Doe  wa.s  not  then  and  there  at  the  time  of  such  sale  a  drug- 
gist, and  did  not  then  and  there  as  a  druggist  sell  said  liquor  to  said 

1.  Precedents  of  similar   indictments  and  delivered  in  payment,    spirituous 
for  this  offense  may  be  found  in  Rawl-  and  intoxicating  liquors,  is  not  duplici- 
ings  V.  State,  2  Md.  20i;~State  v.  Nut-  tous.     State  w.  Fant,  2  La.  Ann.  837. 
well,  I  Gill  (Md.)  54.  3.  The  matter  to  be  supplied  in  [  ] 

2.  A  conviction  under  this  indictment  will  not  be  found  in  the  reported  case, 
was  sustained.  4.  Colorado. — Mills' Anno.  Stat.  (1891), 

Duplicity.  —  Charging  that  defendant  §  1349.  See  also  supra,  note  5,  p.  519. 
"  did  unlawfully  sell,  give  and  deliver  5.  Missouri.  —  Rev.  Stat.  (1889),  § 
in  payment,  and  cause  to  be  sold,  given     8737.-    See  SlXso  supra,  note  5,  p.  519. 
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Samuel  Short  upon  the  written  prescription  of  a  regular  practicing 
physician  in  good  standing,  nor  upon  the  written  order  of  the  presi- 
dent of  the  said  university,  nor  upon  the  written  order  or  consent  of 
the  parent  or  guardian  of  said  Samuel  Short,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  10703). 


mm.  After  Notice  Not  to  Sell.' 

Form  No.  1 1  703.* 

(Precedent  in  Engle  v.  State,  97  Ind.  122.) 

[{Commencement  as  in  Form  No.  10807. ^^ 

Eliza  Richer,  being  sworn,  on  her  oath  says  that  one  Andrew  Engky 
late  of  said  county,  on  the  15th  day  oi  January,  iS83,  at  said  county 
and  state  aforesaid,  did  then  and  there  unlawfully  sell  a  less  quantity 
than  a  quart,  to  wit,  om  half  pint  of  intoxicating  liquor,  to  wit,  one 
half  pint  of  beer,  at  and  for  the  price  of  ^z>e  cents,  to  one  David  H. 
Richer,  who  was  then  and  there,  at  the  time  of  such  sale,  a  person  in 
the  habit  of  being  intoxicated,  after  notice  in  writing  had  been  given 
him,  the  said  Andrew  Engle,  on  May  19th,  i879,  by  Eliza  Richer,  who 
was  then  and  there  the  wife  of  the  said  David  H.  Richer,  [both  then 
being  citizens]*  of  Huntington  township  in  said  county,  that  he,  the 
said  David  H.  Richer,  was  a  person  in  the  habit  of  being  intoxicated. 
[{Signature  and  jurat  as  in  Form  No.  10807. y\^ 

1.  Civil  Actions.  —  For    forms    con-  citizen   of   the   township   of   Ward    in 

nected  with   civil  proceedings  against  which  the  person  to  whom   the  liquor 

liquor-sellers   for  selling   in    violation  was  sold  resides,  within   the  meaning 

of  the  various  Civil  Damage  acts  see  of  Ind.  Rev.  Stat.  (i88i),  §  2093,     Engle 

the  title  Civil  Damage  Acts,  vol.  4,  p.  v.  State,  97  Ind.  122. 

861;  and  in/i-a.  Form   No.  11782  et  seq.  Warning  or  notice  prescribed  by  stat- 

Bequisites  of    the    Indictment,   etc.  —  ute  must  be  alleged   to   have  been  re- 

Generally. —  S^e  supra,  note  5,  p.  519.  ceived  by  defendant.      Dolan  v.   State, 

Description    of  Defetidant.  —  It    has  122  Ind.  141. 

been  held  to  be  necessary  to  state  that  In  State  v.  Smith,  122  Ind.  178,  it  was 

defendant   was    a   dealer    in    liquors,  held  that  an  indictment  for  selling  to 

State  V.  Heitsch,  29  Minn.  134.  one  in   the  habit  of  becoming  intoxi- 

Giving. — Charging  the  unlawful  giv-  cated,  after  notice,  should  charge  sub- 

ing  of  liquor   to   one   in  the   habit   of  stantially    that  notice   in    writing   had 

being  intoxicated,  after  a  proper  notice,  been  given  to  the  defendant;  in  which 

will  not  sustain  a  conviction  for  selling  case   it  would   be  a   question  of  proof 

such  liquor  under  such  circumstances,  whether  or  not  serving  a  notice  upon 

Harvey  v.  State,  80  Ind.  142.  the  proprietor  and    leaving  a  copy  in 

Persons  Giving  Notice.  —  Under  the  the  saloon  conveyed   notice  to  defend- 

Indiana   statute,  the  indictment    must  ant's  employee. 

state  that  the  person  giving  the  notice  2.  Indiana.  —  Horner's  Stat.  (1896),  § 

and  the  purchaser  were  residents  of  the  2093.    See  also  supra,  note  i,  this  page, 

same  town  when  the  notice  was  given.  3.  The  matter  to  be  supplied  in  [  ] 

Geraghty  v.  State,  no  Ind.  103.     That  will    not    be    found    in    the    reported 

a   statutory  notice    was   given  by    the  case. 

wife   of   a   citizen  of   the   township  of  4.  The  fact  that  the  wife  was  a  citizen 

Ward  was   defective   as   not   properly  of  the  township,  as  well  as  the  husband, 

stating  that  the  notice  was  given  by  a  must  be  stated  in  the  indictment. 
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Form  No.  1 1704.' 

(Commencing  as  in  Form  No.  10701,  and  continuing  doivn  to  *)  then 
and  there  being  a  person  having  and  keeping  intoxicating  liquors  for 
sale, 2  did  sell  to  one  Samuel  Short,  then  and  there  being  an  intem- 
perate drinker  of  intoxicating  liquors,  a  certain  quantity  of  intoxi- 
cating liquors,  to  wit,  two  gills  of  apple  brandy,  at  and  for  the  sum 
oi fifteen  cents,  said  sale  having  been  made  and  consummated  within 
one  year  after  a  certain  date,  to  wit,  \h%  first  day  of  September,  a.  d. 
1W8,  on  which  said  last  mentioned  date  Sarah  Short,  the  wife  of  the 
said  Samuel  Short,  did  give  notice  in  writing,  signed  by  her,  the  said 
Sarah  Short,  to  the  said  John  Doe,  forbidding  him,  the  said  John  Doe, 
from  directly  or  indirectly  furnishing  to  him,  the  said  Samuel  Short, 
any  kind  of  intoxicating  liquors. 

Dated  (continuing  and  concluding  as  in  Form  No.  10701). 

nn.  Purchasing  for  Prohibited  Person. 

Form  No.  1 1  7  o  5 .' 

(Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)  did 
then  and  there  purchase  for  Richard  Roe,  an  intemperate  drinker  of 
intoxicating  liquors,  he,  the  said  John  Doe,  then  and  there  well 
knowing  him,  the  said  Richard  Roe,  to  be  an  intemperate  drinker  of 
intoxicating  liquors,  a  certain  quantity  of  intoxicating  liquors,  to  wit, 
one  quart  of  rye  whiskey,  with  money  furnished  by  him,  the  said 
Richard  Roe,  to  wit,  the  sum  of  one  dollar. 

Dated  (continuing  and  concluding  as  in  Form  No.  10701). 

(J)   Without  Giving  Requisite  Bond? 

Form  No.  11  70  6.'* 

(Precedent  in  People  v.  Brown,  85  Mich.  120.)* 

^(Commencement  as  in  Form  No.  10828)^  that  on  the  31st  day  of 
July,  A.  D.  i?>90,  at  the  city  of  Kalamazoo,  in  said  Kalamazoo  county, 
John  W.  Brown,  who  was  then  and  there  the  keeper  of  a  certain 
saloon  or  place  where  beer  or  malt  liquors  are  sold  and  kept  for  sale 

1.  Minnesota.  —  Stat.  (1894),  §  1999.  Price  for  which  the  liquor  was  sold 
See  also  JM/ra,  note  5,  p.  519.  need   not  be  stated.     State  v.  Rogers, 

2.  See  State  v.  Heitsch,  29  Minn.  134.  39  Mo.  431. 

3.  Bequisites  of  the  Indictment,  etc.  —  Purchaser.  —  Person  to  whom  the 
Generally. —  See  supra,  note  2,  p.  480.  liquor  is  sold  need  not  be  stated.     State 

Certainty. — Complaint    must    allege  ».  Rogers,  39  Mo.  431. 

some  specific  act  of  selling  to  some  per-  Precedent.  —  Complaint     for    selling 

son.     People  v.  Heffron,  53  Mich.  527.  without   giving   requisite   bond  is   set 

Merely  charging  that  on  a  particular  out  in  Osborn  v.  Sargent,  23  Me.  527. 

day  the  defendant  sold  liquor  without  4.  Michigan. — Laws  (1887),  No.  313, 

having  given  bond,  without  alleging  a  §  8;  Comp.   Laws  (1897),  §  5387.     See 

sale  to  any  person  or  persons  or  identi-  also  supra,  note  3,  this  page, 

fying  some  act  or  acts  as  illegal,  is  in-  5.  Conviction  under  this  information 

sufficient.     Peoples.  Minnock,  52  Mich,  was  affirmed. 

628.  6.  The  matter  to  be  supplied  in  [  ] 

Kind  of  liquor  sold  nc&A  not.  he  stSLieA.  will    not    be    found    in    the    reported 

State  V.  Rogers,  39  Mo.  431.  case. 
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at  retail,  which  saloon  or  place  was  located  in  a  building  or  place 
known  as  number  121).  East  Main  street,  in  said  city  of  Kalamazoo, 
and  who  had  before  that  time,  and  on,  to  wit,  April  30,  i890,  exe- 
cuted, as  principal,  a  bond  as  required  by  act  number  313  of  the 
Session  Laws  of  1887  of  the  State  of  Michigan,  which  act  was  passed 
by  the  Legislature  of  the  State  of  Michigan  at  the  session  thereof 
held  in  the  year  i8^7,  in  which  bond  executed  as  aforesaid  the  build- 
ing or  place  known  as  number  12Jf.  East  Main  street  was  specified  as 
the  place  where  the  business  of  selling  beer  and  malt  liquors  at  retail 
was  then  and  there  proposed  to  be  carried  on,  and  who  was  not  then 
and  there  a  druggist,  did  sell  beer  and  malt  liquors  at  retail  and  by 
the  drink  in  a  building  or  place  then  and  there  known  as  numbers 
127  &  129  Portage  street,  and  also  known  as  the  "  Old  Excelsior 
Rink''  building,  in  said  city  of  Kalamazoo,  and  which  said  last-men- 
tioned building  or  place  was  not  then  and  there  the  building  or  place 
specified  in  said  bond  so  as  aforesaid,  without  then  and  there  giving 
notice  and  executing  another  bond  than  the  one  above  specified  and 
mentioned,  as  required  by  section  number  eight  of  act  number  313  of 
the  Session  Laws  of  1887  of  the  State  of  Michigan,  aforesaid,  con- 
trary to  [(continuing  and  concluding  as  in  Form  No.  10828).Y 

(k)   Without  License.^ 


1.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 

2.  For  statutory  provisions  relating  to 
the  offense  of  selling  without  license 
see  the  following: 

Alabama.  —  Civ.  Code  (1896),  §  4124; 
Crim.  Code  (1896),  §§  5076,  50S2  et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894;, 
§§  4851  et  seq.,  4881  et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1346,  2835. 

Delaware.  — Rev.  Stat.  (1893),  p.  415, 
c-  53.  §  18  et  seq.;  Laws  (1897),  c.  458. 

Georgia.  —  3  Code  (1895),  §  431. 

Idaho.  —  Laws  (1891),  p.  83. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
{1896),  c.  43,  par.  2. 

Kentucky.  —  Stat.  (1894),  §  1304. 

Louisiana.  —  Rev.  Laws  (1897),  p. 
578  (Acts  (1896),  No.  8),  p.  235,  §  910. 

Michigan.  —  Comp.  Laws  (1897),  c. 
138,  §  5385  et  seq. 

Minnesota.  —  Stat.  (1894),  §§  1993, 
2029. 

Mississippi.  —  Laws  (1S98),  c.  5,  §  103; 
Anno.  Code  (1892),  §§  1574,  1592  et  seq. 

Missouri.  —  Rev.  Stat.  (1889),  §4576. 

Nebraska. — Comp.  Stat.  (1899),  8  3^01. 

Nevada.  —  Gen.  Stat.  (1885),  §  4696. 

New  Jersey.  —  Laws  (1899),  c.  77; 
Gen.  Stat.  (1895),  p.  1799,  §  71;  p.  1801, 
§  85;  p.  1802.  §90;  p.  1805,  §  99;  p. 
1810,  §  131;  p.  1814,  ^  150;  p.  1818.  §§ 
164,  165. 


North  Carolina.  —  Code  (1883),  §  1076. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7609. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
4330. 

Oklahoma. — Laws  (1897),  c.  22,  §  2; 
Stat.  (1893),  i5§  3153,  3142. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1234,  §  56;  p.  1229,  §  21. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
102,  §  I. 

Tennessee.  —  Code(l896),  §687;  Laws 
(1899),  c.  161. 

Texas.  —  Pen.  Code  (1895),  art.  411a. 

67aA.— Rev.  Stat.  (1898).  §§  1253. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  ^§  7312,  2940, 
2937  et  seq. 

West  Virginia. — Code  (1891),  c.  32,  g  3. 

Wisconsin.  — Stat.  (1898),  §  1550. 

Wyoming. —  Laws  (1891),  §  c.  23;  Rev. 
Stat.  (1887),  ^  1442  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 

Evasions  of  law  considered  unlawful 
selling,  see 

Idaho.  —  Laws  (1891),  p.  36. 

Iowa.  —  Code  (1897),  §  2431. 

Kansas. — Gen.  Stat.(i897),  c.  loi,  §37. 

Kentucky. — Stat.  (1894),  §  2570. 

Minnesota.  —  Stat.  (1894),  §  2033  etseq. 

Mississippi.  —  Anno.   Code   (1892),   § 

1593- 

Texas.  —  Pen.  Code  (1895),  art.  406. 
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See  list  of  statutes  cited  supra,  note 

I.  P-  451- 

Beqaisites  of  the  Indictment,  etc.,  Gen- 
erally.—  See  supra,  note  2,  p.  480. 

Charging  in  language  of  statute  is  or- 
dinarily sufficient.  Sills  v.  State,  76 
Ala.  92;  Wood  V.  State,  9  Ind.  App.  42; 
State  V.  Atkins,  40  Mo.  App.  344; 
Helfrick  v.  Com.  29  Gratt.  (Va.)  844. 

Conjunctive  Statements.  —  The  follow- 
ing conjunctive  averments  were  held 
to  be  sufficient,  as  charging  but  a  single 
offense: 

"  Unlawfully  did  sell,  and  was  un- 
lawfully interested  in  the  sale  of,  one 
pint  of  alcoholic,  ardent  and  vinous 
liquors  and  intoxicating  spirits."  Davis 
V.  State,  50  Ark.  17. 

"  Did  unlawfully  sell,  deal  and  traffic 
in,  for  the  purpose  of  evading  the  law, 
or  give  away,  certain  spirituous,  malt 
and  intoxicating  liquors."  Boldt  v. 
State.  72  Wis.  7. 

Disjunctive  Statements.  —  The  use  of 
the  word  "  or,"  in  speaking  of  several 
kinds  of  liquor,  was  held  not  to  render 
the  indictment  defective.  Boon  v.  State, 
69  Ala.  226;  Sills  V.  State,  76  Ala.  92; 
Morgan  v.  Com.,  7  Gratt.  (Va.)  592; 
Cunningham  v.  State,  5  W.  Va.  508. 

But  a  complaint  charging  an  unlaw- 
ful sale  of  "  spirituous  or  intoxicating 
liquor  "  without  any  authority  or  license 
has  been  held  bad  for  uncertainty. 
Com.  V.  Grey,  2  Gray  (Mass.)  501. 

And  in  Cliiford  v.  State.  29  Wis.  327, 
the  complaint  was  in  the  disjunctive 
and  charged  the  supposed  offense, 
omitting  the  formal  parts,  as  follows: 
"  did  vend,  sell,  deal  or  traffic  in  and 
give  away,  for  the  purpose  of  evading 
the  Act,  spirituous,  ardent  or  intoxi- 
cating drinks,  viz.,  rum,  gin,  brandy, 
whiskey,  ale,  and  beer,  or  wine."  In 
discussing  this  complaint  it  was  said 
that  disjunctive  allegations  in  such 
cases  are  not  allowed,  the  only  excep- 
tion being  where  the  word  "or"  is 
used  in  the  sense  of  "  to  wit,"  that  is, 
in  explanation  of  what  precedes,  and 
making  it  signify  the  same  thing. 

Description  of  Defendant  —  Generally. — 
Indictment  must  name  or  in  someway 
describe  the  defendant.  Keiser  v. 
State,  78  Ind.  430. 

Liquor  Dealer.  —  Ordinarily  the  in- 
dictment need  not  charge  that  defend- 
ant was  a  liquor  dealer.  State  v. 
Butcher,  40  Ark.  362;  Dansey  v.  State, 
23  Fla.  316. 


But  under  sections  4  and  5  of  the 
revenue  act  of  March  31,  1883,  it  must 
be  charged  that  the  defendant  was  a 
liquor  dealer,  Blackwell  v.  State,  45 
Ark.  90. 

Kind  of  liquor  need  not  be  stated  in 
an  information  for  selling  liquor  with- 
out license.  Whiting  V.  State,  14 Conn. 
487;  Hooper  v.  State,  56  Ind.  153; 
Josephdaffer  v.  State,  32  Ind.  402; 
State  V.  Graeter,  6  Blackf.  (Ind.)  105; 
State  V.  Mullinix,  6  Blackf.  (Ind.)  554. 

But  formerly  it  was  required  that 
an  indictment  for  selling  liquor  by 
small  measure  without  a  license  (under 
N.  J.  Rev.  Laws,  p.  744,  §  4)  should 
specify  the  kind  of  liquor  sold.  State 
V.  Fox,  16  N.  J.  L.  152. 

The  use  of  the  terms  "intoxicating 
liquor"  is  sufficient.  Downey  v.  State, 
20  Ind.  82;  State  v.  Carpenter,  20  Ind. 
219;  Callahan  v.  State,  2  Ind.  App. 
417. 

Describing  the  liquors  as  "  intoxicat- 
ing," where  the  act  claimed  to  have 
been  violated  prohibited  the  sale  of 
"  spirituous  liquors  "  only,  is  bad.  Mc- 
Duffie  V.  State,  87  Ga.  687. 

Mode  of  Sale,  —  Allegation  of  single 
sale,  as  that  defendant  "did  sell,"  is 
ordinarily  sufficient.  Dansey  v.  State, 
23  Fla.  316;  People  v.  Kropp,  52  Mich. 
582;  Kansas  City  v.  Muhlback,  68  Mo. 
638;  State  V.  Paddock,  24  Vt.  312. 

Indictment  need  not  state  that  the 
sale  was  "  by  sample,  representation 
or  otherwise."  Arrington  v.  Com.,  87 
Va.  96. 

Name  of  purchaser  need  not  be  al- 
leged. Dansey  v.  Stale,  23  Fla.  316; 
Jordan  v.  State,  22  Fla.  528;  Rice  v. 
People,  38  111.  435;  State  v.  Brown,  41 
La.  Ann.  771;  .State  v.  Kuhn,  24  La. 
Ann.  474;  Lea  v.  State,  64  Miss.  201; 
State  V.  Caldwell,  (Miss.  1895)  17  So. 
Rep.  372;  State  v.  Gibson,  61  Mo.  App. 
368;  State  V.  Jaques,  68  Mo.  260;  State 
V.  Spain,  29  Mo.  415;  State  v.  Ladd,  15 
Mo.  430;  People  v.  Adams,  17  Wend. 
(N.  Y.)  475.  But  see  contra  State  v. 
Schmail,  25  Minn.  36S;  State  v.  Fau- 
cett,  4   Dev.  &  B.  L.  (20  N.  Car.)  107. 

That  name  of  purchaser  was  to  the 
jury  unknown  need  not  be  stated. 
Rice  V.  People,  38  111.  435. 

Alleging  the  sale  to  have  been  made 
to  an  agent  is  sufficient.  State  v. 
Wentworth,  35  N.  H.  442. 

Charging  that  name  of  the  person  to 
whom  liquor  was  sold  is  unknown  is 
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sufficient.     State  v.  Bodeckar,  ii  Wash. 

417. 

Negativing  Exceptions  and  Defenses  — 

Generally.  —  Under  the  wording  of  cer- 
tain statutes  it  has  been  held  that  the 
indictment  need  not  aver  that  defend- 
ant was  a  wholesale  dealer.  State  v. 
Buskirk,  18  Ind.  App.  629.  Or  that 
defendant  did  not  have  a  permit  from 
the  clerk  of  the  board  of  county  com- 
missioners. State  V.  Watson,  5  Blackf. 
(Ind.)  155.  Or  that  defendant  was  not 
a  druggist.  State  v.  Taylor,  73  Mo. 
52. 

Certain  Purposes.  —  In  Brutton  v. 
State,  4  Ind.  601,  the  information  was 
quashed  for  failing  to  negative  the  sale 
for  sacramental,  mechanical,  chemical, 
medicinal  or  culinary  purposes,  merely 
charging  the  retailing  without  license. 

License  or  Authority  to  Sell.  —  Indict- 
ment must  generally  allege  that  defend- 
ant had  no  license.  Stevenson  v.  State, 
65  Ind.  409.  But  see  contra  State  v. 
Devers,  38  Ark.  517. 

Negativing  existence  of  a  license 
should  be  broad  enough  to  cover  any 
license  allowed  by  law.  State  v.  Mun- 
ger,  15  Vt.  290.  And  should  allege 
substantially  that  defendant  was  not 
authorized  to  sell  in  any  manner  des- 
ignated by  statute.  State  v.  Sommers, 
3  Vt.  156. 

In  State  v.  Wishon,  15  Mo.  503,  it 
was  held  that  an  indictment  charging 
the  absence  of  a  cause  for  the  sale  is 
generally  sufficient. 

An  indictment  for  selling  liquor  by 
the  quart,  without  license  from  the 
ordinary,  need  not  allege  that  defend- 
ant had  no  license  from  an  incorporated 
town  authorized  to  grant  the  same. 
Johnson  v.  State,  60  Ga.  634. 

Negativing  existence  of  license  to 
sell  in  quantity  alleged  to  have  been 
sold  is  sufficient.  State  v.  Munger,  15 
Vt.  290. 

The  following  statements  have  been 
held  to  allege  sufficiently  a  want  of 
authority  to  sell: 

"  Unlawfully  did  engage  in  and  con- 
duct the  business  of  a  dealer  in  spiritu- 
ous, vinous  and  malt  liquors,  and  did 
sell  and  cause  to  be  sold  certain  spiritu- 
ous, vinous  and  malt  liquors  and  alcohol 
without  first  having  obtained  a  state 
license  to  engage  in,  carry  on,  and  con- 
duct the  same."  Cason  v.  State,  37 
Fla.  331. 

"  Not  having  then  and  there  any 
license,  authority  or  appointment  ac- 
cording  to  law   to   make   such   sale." 


Com.  V.  Davis,  121  Mass.  352;  Com.  v. 
Burke,  121  Mass.  39. 

"  Not  being  authorized  to  sell  the 
same  in  this  commonwealth  for  any 
purpose."  Com.  v.  Grady,  108  Mass. 
412. 

*'  Not  being  authorized  to  sell  the 
same  in  said  commonwealth  for  any 
purpose  under  the  provisions  of  the 
acts  of  this  commonwealth  or  by  any 
legal  authority  whatever."  Com.  v. 
Lynn,  107  Mass.  214. 

"  Without  a  dram  shop,  tavern,  gro- 
cer's or  other  license."  State  v.  Owen, 
15  Mo.  506. 

"Without  license  first  had  and  ob- 
tained."    State  V.  Hines,  13  R.  I.  10. 

"Not  having  a  license  to  sell  said 
liquors  as  aforesaid."  States'.  Munger, 
15  Vt.  290. 

"  Without  having  first  obtained 
license  therefor."  State  v.  Tall,  56 
Wis.  577. 

Whereas  the  following  statements 
have  been  held  to  be  insufficient: 

"Without  having  procured  a  license 
therefor  from  the  board  of  commission- 
ers."    Meier  v.  State,  57  Ind.  386. 

"  Without  then  and  there  having  a 
license  from  the  board  of  commission- 
ers of  the  county."  O'Brien  v.  State, 
63  Ind.  242. 

In  Neuman  v.  State,  76  Wis.  112,  the 
complaint  charged  that  the  defendant 
did  unlawfully  vend,  sell,  etc.,"  without 
first  having  obtained  »a  license  there- 
for, according  to  the  laws  of  this  state; 
and  that  at  said  time,  said  Frank  Neu- 
man had  no  license  authorizing  said 
sale  or  traffic,  against  the,"  etc.  This 
complaint  was  held  to  be  sufficient,  al- 
though it  did  not  allege  defendant  had 
no  "  permit"  to  sell. 

Occupation  of  purchaser  need  not  be 
stated.     State  v.  Hines,  13  R.  I.  10. 

Place  of  sale  need  not  be  stated.  State 
V.  Jaques,  68  Mo.  260;  Arrington  v. 
Com.,  87  Va.  96;  State  v.  Cottrill,  31 
W.  Va.  162.  But  see  contra  Alexander 
V.  State,  29  Tex.  495. 

Indictment  sufficiently  alleges  time 
and  place  when  it  avers  a  sale  in  the 
county  at  a  time  within  a  year  prior 
to  the  finding  of  the  indictment.  .State 
V.  Young,  70  Mo.  App.  52. 

Under  the  New  Jersey  statute  (Laws 
(1893),  p.  193),  an  indictment  charging 
a  sale  of  liquor  without  license,  to 
various  persons,  does  not  state  an 
offense  without  stating  the  place  of 
sale  or  that  the  sales  were  habitual. 
Rogers  v.  State,  58  N.  J.  L.  220. 
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In  a  county  which  includes  within 
its  territorial  limits  incorporated  cities, 
boroughs,  towns  and  townships,  which, 
by  their  charters,  provide  for  the  con- 
trol, licensing  and  regulation  of  the  sale 
of  liquor,  an  indictment  against  one 
for  selling  liquor  without  a  license 
must  contain  an  averment  of  the  city, 
borough,  town  or  township  in  the 
county  in  which  the  sale  occurred. 
Buck  V.  State,  6i   N.  J.   L.  525. 

Price  of  liquor  sold  is  not  material 
in  an  indictment  for  selling  without 
litense.  State  v.  Ladd,  15  Mo.  430; 
State  V.  Mines,  13  R.  I.  10.  But  see 
contra  State  v.  Jacks,  54  Ind.  412. 

Quantity  of  liquor  sold  need  not  be 
stated.     State   v.    Kuhn,    24  La.  Ann. 

474- 

Quantity  of  liquor  sold  need  not  be 
otherwise  described  than  as  "^«^  glass 
of  rum,  one  glass  of  gin,  one  glass  of 
brandy,  and  one  glass  of  wine."  State 
V.  Reed,  35  Me.  489.  Or  as  being  in  less 
quantity  than  three  gallons,  to  wit, 
^^  two  drinks  of  whiskey."  State  v. 
Baldwin,  56  Mo.  App.  423.  Or  as  "  two 
glasses  of  intoxicating  liquor."  State 
V.  Rust,  35  N.  H.  438. 

Charging  the  sale  of  one  pint  means 
that  defendant  sold  that  quantity  and 
no  more.     State  v.  Bach,  36  Minn.  234. 

Besidence  of  purchaser  need  not  be 
staled.     Slate  v.  Hines,  13  R.  I.  10. 

Technical  Words.  —  The  use  of  the 
words  "  force  and  arms  "  is  not  neces- 
sary.    State  V.  Munger,  15  Vt.  290. 

The  words  "give  away"  were  held 
not  to  charge  the  offense  of  giving  away 
upon  a  pretext,  within  the  meaning  of 
Neb.  Comp.  Stat.  (1881),  c.  50,  §  11. 
State  V.  Ball,  27  Neb.  601. 

The  form  prescribed  by  the  code,  for 
selling  without  a  license,  does  not 
cover  the  "  giving  away  "  of  liquor,  al- 
though it  may  be  prohibited  by  a 
special  or  local  law.  Williams  v.  State, 
gi  Ala.  14. 

The  word  "  willful "  is  not  necessary 
when  that  term  is  not  used  in  the  stat- 
ute.    State  V.  Abbott,  31  N.  H.  434. 

Time  of  sale  need  not  be  stated  with 
exactness  in  an  indictment  for  selling 
liquor  without  license.  Arrington  v. 
Com.,  87  Va.  96. 

Where  an  indictment  charged  the 
sale  of  liquor,  for  the  carrying  on  of 
business  of  a  dealer  in  liquor  without 
license,  to  have  been  on  a  certain  day 
and  divers  other  days  and  times  be- 
tween such  day  and  the  finding  of  the 
indictment,  all  the  allegations  of  time 


to  that  particular  day  may  be  rejected 
as  surplusage.  Dansey  v.  State,  23 
Fla.  316. 

Use  to  be  Made  of  Liquor.  —  "To  be 
used  as  a  beverage"  need  not  be  al- 
leged.    State  V.  Carpenter,  20  Ind.  219. 

"  To  be  sold  and  carried  away  at  one 
time"  need  not  be  alleged.  Com.  v. 
Leonard,  8  Met.  (Mass.)  530. 

In  charging  sham  gift,  the  indictment 
should  allege  that  the  gift  was  made 
"  with  the  purpose  of  evading  the  law." 
Stallworth  2>.  State,  16  Tex.  App.  345. 

Value  of  liquor  need  not  be  stated  in 
an  indictment  for  selling  without  li- 
cense.    Whiting  V.  State,  14  Conn.  487. 

Precedents  may  be  found  in  the  fol- 
lowing cases:  Taylor  v.  State,  100  Ala. 
68;  Wesson  v.  State,  109  Ala.  61;  Bry- 
ant V.  State,  62  Ark.  459;  State  v. 
Burns,  44  Conn.  149:  Com.  v.  Holmes, 
119  Mass.  195;  State  v.  Adams,  6  N.  H. 
532;  People  V.  Gilkinson,  4  Park.  Cr. 
Rep.  (N.  Y,  Oyer  &  T.)  26;  State  v. 
Carver,  12  R.  I.  285;' State  z/.  Munger, 
15  Vt.  290. 

In  State  v.  Hines,  13  R.  I.  10,  a  com- 
plaint, drawn  under  R.  I.  Pub.  Laws 
(1875),  c.  508,  was  as  follows:  (Com- 
mencement as  in  Form  No.  ddgy)  "  with 
force  and  &rms^  John  McKenna,  of  said 
Providence,  laborer,  not  being  then  and 
there  a  registered  pharmacist,  or  regis- 
tered assistant  pharmacist  in  the  em- 
ploy of  a  registered  pharmacist,  and 
not  acting  as  aid  under  the  immediate 
supervision  of  a  registered  pharmacist, 
or  registered  assistant  pharmacist,  and 
not  being  then  and  there  a  practi- 
tioner of  medicine,  who  did  not  keep 
open  shop  for  the  retailing,  dispensing, 
and  compounding  of  medicines  and 
poisons,  or  a  wholesale  dealer  supply- 
ing medicines  and  poisons  to  pharma- 
cists and  physicians,  and  not  being 
then  and  there  an  importer  of  liquor 
of  foreign  production,  and  selling  the 
same  in  manner  and  in  quantities  per- 
mitted as  provided  in  section  6,  chap- 
ter 508,  of  the  Public  Laws,  did  unlaw- 
fully sell  and  suffer  to  be  sold  to  one 
William  A.  Kent,  and  not  for  the  pr.r- 
pose  of  exportation,  ale,  wine,  rum, 
and  other  strong  and  malt  liquors,  and 
mixed  liquors,  a  part  of  which  was  ale, 
wine,  rum,  and  other  strong  and  malt 
liquors,  without  license  first  had  and 
obtained  from  the  commissioners 
elected  in  and  for  said  city  oi  Provi- 
dence, under  and  according  to  the  pro- 
visions of  chapter  508  of  the  Public 
Laws,    entitled    '  An    act   to    regulate 
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Form  No.  1 1707.' 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  79.) 

(Commencing  as  in  Form  No.  10680,  and  continuing  dojvn  to  *)  John 
Doe  sold  spirituous,  vinous  or  malt  liquors  without  a  license  and 
contrary  to  law,  against  the  {continuing  and  concluding  as  in  Form 
No.  10680). 

Form  No.  1 1  7  o  8  .' 
(Precedent  in  McClellan  v.  State,  (Ala.  1898)  23  So.  Rep.  732.) 
[(^Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)]3  Sam 
McClellan,  alias  Samuel  AlcClellan,  sold,  gave  away  or  otherwise  dis- 


and  restrain  the  sale  of  intoxicating 
liquors.' and  contrary  to  the  provisions 
of  chapter  119  of  the  General  Statutes, 
and  chapter  508  of  the  Public  Laws. 
And  it  is  hereby  averred  that  said 
liquor  was  not  cider  or  wines  manu- 
factured from  currants  or  grapes,  or 
other  fruits  or  berries  grown  within  this 
state,  and  sold  in  quantities  not  less 
than  one  gallon,  and  was  not  liquor  of 
foreign  production  imported  under 
authority  of  the  laws  of  the  United 
States,  and  sold  in  the  original  casks  or 
packages  in  which  it  was  imported,  and 
in  quantities  not  less  than  those  in 
which  the  laws  of  the  United  States  re- 
quire such  liquors  to  be  imported,  and 
against  the  statute,  and  the  peace  and 
dignity  of  the  State. 

Wherefore  he  prays  advice,  and  that 
process  may  issue,  and  that  the  said  re- 
spondent may  be  apprehended  and  held 
to  answer  to  this  complaint,  and  be 
further  dealt  with  relative  to  the  same 
according  to  law. 

Dated  at  Providence,  this  twenty-fifth 
day  ol  August,  1879. 

Charles  H.  Hunt,  . 

Chief  of  Police  of  the  city  of 

Providence." 

In  State  v.  Tall,  56  Wis.  577,  the 
complaint,  omitting  the  formal  parts, 
was  as  follows:  "  Webster  //.  Pease,  oi 
said  county,  being  duly  sworn  and  ex- 
amined on  oath,  by  and  before  David 
L.  Mills,  a  justice  of  the  peace  of  said 
county,  makes  complaint  and  says  that 
William  Tall  did  on  the  gth  day  of 
November,  A.  D.  i8t?o.  at  the  town  of 
Fulton  in  said  county,  unlawfully  vend, 
sell,  deal  and  traffic  in,  to,  and  with 
Stephen  Saxby,  J.  Cordner,  and  C.  C. 
Oviatt,  spirituous,  malt,  ardent,  and  in- 
toxicating liquors  and  drinks,  without 
having  first  obtained  license  therefor; 
and  for  the  purpose  of  evading  chapter 
66   of  the    revised    statutes    did    give 


away  to  the  said  Stephen  Saxby,  J.  Cord- 
ner and  C.  C.  Oviatt,  spirituous,  malt, 
ardent,  and  intoxicating  liquors  and 
drinks,  without  having  first  obtained 
license  therefor,  as  this  deponent  is 
credibly  informed  and  verily  believes, 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Wisconsin,  and  prays  that  the 
said  William  7^// may  be  arrested  and 
dealt  with  according  to  law." 

In  Sarbecker  v.  State,  65  Wis.  171, 
complaint  for  selling  liquor  for  the  pur- 
pose of  evading  the  law  is  set  out  in  full. 

Not  Being  Town  Agent. —  In  State  v. 
Teahan,  50  Conn.  92,  the  information 
drawn  under  a  law  prior  to  the  present 
Connecticut  statute,  was  held  to  be 
sufficient  against  the  objection  that  the 
words  "  selling  and  exchanging"  ren- 
dered it  bad  for  duplicity.  The  infor- 
mation charged  that  defendant  "  did, 
on  the  26th  day  oi  May,  iSS/,  unlaw- 
fully sell  and  exchange,  and  offer  and 
expose  for  sale  and  exchange,  to  one 
George  //.  Fuller,  certain  intoxicating 
liquors  without  a  license  therefor,  and 
without  having  been  appointed  an 
agent  of  said  town  to  sell  spirituous 
and  intoxicating  liquors,"  etc. 

In  State  v.  Wadsworth,  30  Conn.  55, 
the  information  charged  that  defendant 
Wadsworth  and  Robert  P.  Vining,  at 
the  town  of  Plymouth,  "  not  being 
agents  for  the  town,"  etc.,  "did  sell,  to 
Stephen  Wright,  a  certain  quantity  of 
spirituous  liquor,  that  is  to  say,  did 
then  and  there  sell,  to  said  Wright,  one 
quart  of  brandy." 

1.  Alabama. — Crim.  Code  (1S96),  § 
5076.     See  also  supr.t,  note  2,  p.  535. 

2.  Alabama.  —  Laws  (1897),  p.  683. 
See  also  supra,  note  2,  p.  535. 

3.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported 
case. 
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posed^  of  spirituous,  vinous  or  malt  liquors^  without  a  license,  con- 
trary to  law  and  against  the  \{continuing  and  concluding  as  in  Form 
No.  10680).]^ 

Form  No.  11709.^ 

(Precedent  in  State  v.  Devers,  38  Ark.  518.)* 

{(Commencing  as  in  Form  No.  10682,  a^id continuing  doum  to  *.)]^ 
The  said  Thomas  Devers,  on  the  10th  day  of  December,  1S8O,  in  the 
county  of  Scott,  unlawfully  did  sell  to  one  /ohn  Scroggins,  one  quart  of 
ardent  liquor,  to-wit:  whisky,  without  first  obtaining  a  license  from 
the  county  court  of  said  county  of  Scott,  authorizing  him,  the  said 
Thomas  Devers,  to  exercise  such  privilege,  against  the  {{continuing 
and  concluding  as  in  Form  No.  10682).]^ 

Form  No.  1 1  7  1 0.* 

(Precedent  in  Com.  v.  Traylor,  (Ky.  1898)45  S.  W.  Rep.  356.)® 

{(Commencement  as  in  Form  No.  10695y\^  John  Traylor  of  the  offense 
of  unlawfully  selling  at  retail  spirituous,  vinous  and  malt  liquors 
without  having  a  license  therefor,  committed  in  manner  and  form  as 
follows:  The  sdiid  John  Traylor,  in  the  county  and  state  aforesaid,  on 
the  first  (^dLy  of  September,  iS97,  and  before  the  finding  of  this  indict- 
ment, did  unlawfully  sell  at  retail  spirituous,  vinous  and  malt  liquors 
to  Joe  Leavell  without  having  obtained  a  license  therefor,  against  the 
{(continuing  and  concluding  as  in  Form  No.  10695)?^ 

Form  No.  11711.'' 

(Commencement  as  in  Form  No.  6681)  unlawfully  did  sell  intoxi- 
cating liquors  to  one  John  Den,  the  said  John  Doe  not  having  then 
and  th^re  any  license,  authority  or  appointment,  according  to  law,  to 
make  such  sale,  against  the  (continuing  and  concluding  as  in  Form 
No.  66S1). 

Form  No.  1 1  7  1 2  .* 

(Precedent  in  State  v.  Corcoran,  70  Minn.  14.)' 

{(Commencement  as  in  Form  No.  1070 l.y\^ 

The  said  John  Corcoran,  John  Welch,  and  Thomas  Duffy,  on  the  Jflh 

1.  This  indictment  was  held  to  be  owner  of  the  liquor,  nothing  to  the 
suflficient   against  the  objection  that  it     contrary  appearing. 

charged    in    the    alternative,    charging  5.  Kentucky. — Stat.    (1894),    §    1304. 

in  the  alternative  being  authorized  by  See  also  supra,  note  2,  p.  535. 

Ala.  Crim.  Code  (1896),  ^  4913.  6.  Order  sustaining  demurrer  to  this 

2.  The  matter  to  be  supplied  in  [  ]  indictment  was  reversed  and  the  indict- 
will    not    be    found    in    the    reported  ment  sustained. 

case.  7.  Massachusetts. — Pub.  Stat.  (1882), 

3.  Arkansas.  —  Sand.  &  H.  Dig.  c.  10,  §  18.  See  also^w/rrt,  note  2,  p.  535. 
(1894),  §§  4851  )f^  j<?^.,  4881  et  <:eq.  See  8,  Minnesota.  —  Stat.  (1894),  §§  1993, 
also  supra,  note  2,  p.  535.  2029.     See  also  supra,  note  2,  p.  535. 

4.  In  this  case  it  was  objected  that  9.  A  demurrer  to  this  indictment,  on 
the  indictment  did  not  allege  that  the  the  ground  that  it  did  not  state  facts 
"owner"  of  the  liquor  had  no  license  sufficient  to  constitute  a  public  offense, 
to  sell.  The  indictment  was  consid-  and  that  it  charged  more  than  one  of- 
ered  sufficient,  the  court  holding  that  fense,  was  properly  overruled,  the  court 
such  an  allegation  was  unnecessary,  holding  that  the  indictment  need  not 
the  seller  being   presumed   to   be  the  negative  the  provisos  in  §  2029. 
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day  oi  July,  iS96,  at  the  town  of  Faxon,  in  the  county  of  Sid/ey  and 
state  of  Minnesota,  did  unlawfully  and  feloniously  sell  and  dispose  of, 
to  one  Michael  Crahan,  one-half  pint  of  intoxicating  liquor,  to  wit,  lager 
beer,  of  the  value  oi  five  cents, —  they,  the  said  John  Corcoran,  John 
Welch,  and  Thomas  Duffy,  then  and  there  not  having  a  license  to  sell 
and  dispose  of  said  intoxicating  liquors,  —  contrary  to  [{continuing  and 
concluding  as  in  Form  No.  1070 1).^ 

Form  No.  11713.' 

(R.  I.  Gen.  Laws  (1896),  c.  102,  §  22;  State  v.  Duggan,  15  R.  I.  403.) 

(jCommencement  as  in  Form  No.  6697)  without  lawful  authority,  did 
then  and  there  offer  to  sell,  sell  and  suffer  to  be  sold,  wine,  rum,  and 
other  strong,  malt  and  intoxicating  liquors  and  mixed  liquors,  apart 
of  which  was  ale,  wine,  rum,  and  other  strong,  malt  and  intoxicating 
liquors,  to  one  PJchard  Roe  (or  to  some  person  to  said  complainant 
unknojvn,  if  the  individual  be  unknown),  against  the  {continuing  and 
concluding  as  in  Form  No.  6697). 

Form  No.  i  i  7  i  4  .* 

(Commencement  as  in  Form  No.  10718.)  That  John  Doe,  at  Fort 
Mill,  in  the  said  county  of  York  a.nd  state  aforesaid,  on  the  ninth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  and  on  divers  other  days  both  before  and  since  that  day,  up 
to  the  taking  of  this  inquisition,  wilfully  and  unlawfully  did  sell,  barter, 
exchange  and  deliver,  to  one  Samuel  Short,  and  to  divers  other  per- 
sons to  the  jurors  aforesaid  unknown,  spirituous,  malt  and  other 
liquors  containing  alcohol  and  used  as  a  beverage,  to  wit,  {describing 
the  liquors  sold),  against  the  form  {continuing  and  concluding  as  in  Form 
No.  10718). 

Form  No.  11715.* 

(Precedent  in  State  v.  Bodeckar,  11  Wash.  417.)* 

[{Commencement  as  in  Form  No.  1084^)^  that  John  Doe  Bodeckar, 
whose  true  Christian  name  is  to  the  prosecuting  attorney  unknown,  in 
-AT/V?^  county,  state  of  Washington,  on  the  J^th  day  oi  July,  iWJ^,  unlaw- 
fully and  wilfully  did  sell  and  dispose  of,  for  and  in  consideration  of 
money,  intoxicating  malt  liquor,  to  wit:  beer,  commonly  known  and 
designated  as  lager  beer,  to  a  person  and  persons  whose  name  is  to 
the  prosecuting  attorney  unknown,  said  malt  liquor  then  and  there 
being  an  intoxicating  liquor  and  not  then  and  there  sold  upon  the 
written  prescription  of  any  reputable  physician  or  for  medical, 
mechanical  or  scientific  purposes  but  for  the  purpose  of  beverage 
only,  said  intoxicating  liquor  as  aforesaid  then  and  there  not  sold 

1.  The  matter  to  be  supplied  in  [  ]  indictment  set  out  in  State  ».  Beckroge, 
will    not    be    found    in    the    reported     49  S.  Car.  484. 

case.  4.    Washington.  —  Ballinger's   Anno. 

2.  Rhode  Island.  —  Gen,  Laws  (1896),  Codes  &  Stat.  (1897),  §  7312;  Wash.  Pen. 
c.  102.     See  also  supra,  note  2,  p.  535.     Code   (1893),   §    133.     See   also   supra, 

8.  5c»wM  Gir(»/j«a.—Crim.  Stat.  (1893),     note  2,  p.  535. 
§  437.     See  also  .fw^rrt,  note  2,  p.  535.  6.  This  information  was  held  to   be 

This  is  substantially  the  form  of  the     sufficient. 
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within  the  corporate  limits  of  any  city,  town  or  village  or  within  one 
mile  of  the  corporate  limits  of  the  same,  he,  the  said  John  Doe 
Bodeckar,  whose  true  Christian  name  is  unknown  to  the  prosecuting 
attorney  as  aforesaid,  not  then  and  there  having  a  license  issued  by 
the  proper  authorities  to  sell  intoxicating  liquors  in  King  county, 
state  of  Washington^  [contrary  to  {continuing  and  concluding  as  in  Form 
No.  108 12). Y 

Form  No.  i  i  7  i  6  .^ 
(Precedent  in  State  v.  Hall,  26  W.  Va.  237. )3 

t  {Commencing  as  in  Form  No.  10726,  and  continuing  down  to  *)]^  did 
awfully  sell,  offer  and  expose  "for  sale,  at  retail,  spirituous  liquors, 
wine,  porter,  ale,  beer,  and  drinks  of  a  like  nature,  to  one  W.  B. 
Thorn,  without  a  license  to  do  so  as  required  by  law,  and  without 
having  obtained  from  the  county  court  of  said  county,  or  other  tri- 
burtal  therein  acting  in  lieu  of  the  county  court,  a  certificate  that 
said  Will  H.  Hall  is  not  of  intemperate  habits,  as  required  by  law, 
and  without  having  given  bond  as  required  by  law,  against  the  \{con- 
tinuing  and  concluding  as  in  Form  No.  1012&).Y 

Form  No.  11717.* 
(Precedent  in  State  v.  Hickok,  90  Wis.  161.)' 

Complaint  for  (I^riminal  Warrant. 

State  of  Wisconsin,  Grant  County,  City  oi  Lancaster — ss. :  James 
Ballantine,  A.  C.  Tubbs,  and  Grant  Ballantine,  of  lawful  age,  being 
severally  duly  sworn,  on  his  oath,  each  for  himself  makes  complaint 
and  says  that  he  has  good  reason  to  believe  that  George  Hickok  did 
on  the  9th  day  of  September,  a.  d.  \W3,  at  said  county,  unlawfully 
vend,  sell,  deal,  and  traffic  in,  and,  for  the  purpose  of  evading  the 
laws  of  this  state,  give  away,  certain  spirituous,  malt,  ardent,  and 
intoxicating  liquors  and  drinks,  without  first  having  obtained  a 
license  therefor  according  to  the  laws  of  this  state,  contrary  to  the 
form,  force,  and  effect  of  section  1550  of  the  Revised  Statutes  of 
the  state  of  Wisconsin,  as  amended  by  section  i  of  chapter  322  of  the 
laws  of  said  state  passed  in  the  year  1882,  and  section  4  of  chapter 
296  of  the  laws  of  said  state  passed  in  the  year  1885,  and  against  the 
peace  and  dignity  of  the  state  of  Wisconsin,  — and  pray[ed]  that  the 
said  George  Hickok  may  be  arrested  and  dealt  with  according  to  law. 

James  Ballantine^ 
Grant  Ballantine., 
A.  C.  Tubbs. 

Subscribed  and  sworn  to  before  me  this  26th  day  of  September,  a.  d. 
\W3.  T.  F.  Baldwin,  Justice  of  the  Peace. 

1.  The  matter  enclosed  by  [  ]  will  that  it  contained  surplus  matter  in  the 
not  be  found  in  the  reported  case.  concluding  clauses. 

2.  West  Virginia. — Code  (iSgi),  c.  4.  Wisconsin. — Stat.  (1898),  §  1550. 
32,   §    3.     See   also  supra,   note   2,   p.     See  aNo  supra,  note  2,  p.  535. 

535.  5.  This   complaint   was   held    to    be 

3.  This  indictment  was  held  sufficient  sufficient,  although  no  town,  city  or 
to  sustain  a  conviction  for  selling  with-  village  was  named  as  the  place  in  which 
out  a  license,  notwithstanding  the  fact  the  sale  was  made. 
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bb.  As  A  Retailer.' 

Form  No.  1 1  7  i  8 .' 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  79.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *. ) 
John  Doe,  without  a  license  as  a  retailer,  did  sell  spirituous,  vinous, 

or  malt  liquors  contrary  to  law  a.ga.mst  {continuing  and  concluding  as  in 

Form  No.  10680). 

cc.  Being  Interested  in  Sale.* 

Form  No.  1 1  7  i  9  .* 
(Precedent  in  Williams  v.  State,  47  Ark.  231.)' 


1.  Requisites  of  the  Indictment,  etc. — 

Generally.  —  See  supra,   note  2,   p.  535. 

Certainty. — The  statement  of  the  acts 
constituJng  the  offense  must  be  con- 
tained in  an,  indictment.  Wilson  v. 
Com.,  14  Bush  (Ky.)  159. 

Description  of  Defendant.  —  Charging 
one  with  selling  as  a  retailer  without 
license  must  allege  that  defendant  was 
engaged  in  a  business  requiring  a 
license.     Ulmer  v.  State,  61  Ala.  208. 

Negativing  Authority  to  Sell. — The 
words  "  not  being  a  licensed  taverner 
or  retailer"  sufficiently  negative  the 
exception.  State  z/.  Burns,  20  N.  H.  550. 

In  State  2/.  Pittman,  10  Kan.  593,  the 
information  charging  that  defendant 
sold  intoxicating  liquor  in  Jacksonville, 
Neosho  county,  "  without  taking  out 
and  having  a  license  as  a  grocer,  dram 
shop  keeper  or  tavern  keeper  from  the 
tribunal  transacting  the  county  busi- 
ness of  such  county  of  Neosho,"  was 
held  to  be  insufficient.  The  words  ''from 
the  tribunal  transacting  the  county 
business  of  said  county  of  Neosho " 
should  have  been  omitted  or  other 
words  used  to  show  that  the  liquor  was 
not  sold  in  an  incorporated  town  or 
city  under  a  city  or  town  license. 

Precedents.  —  In  State  v.  Kuhuke,  26 
Kan.  405,  is  set  out  in  full  a  complaint 
against  a  grocer. 

In  Jefferson  v.  People,  loi  N.  Y.  19, 
is  set  out  the  fourth  count  of  an  indict- 
ment for  selling  as  an  innkeeper. 

In  Kilbourn  v.  State,  9  Conn.  560, 
the  information  charged  '^That/ona- 
than  Kilbourn,  jun.,  not  being  a  person 
duly  licensed  to  keep  a  house  of  public 
entertainment,  according  to  the  pro- 
visions of  the  statute,  at  Middletown, 
on  the  20th  of  July,  iSj/,  and  on 
divers  other  days  within  one  year  last 
past,  has  been,  and  now  is,  a  common 
victualer  and  tavern-keeper;  and  did. 


at  several  times,  at  said  Middletown, 
sell  and  deliver  to  each  of  the  follow- 
ing persons,  viz.  Erastus  Crane,  Samuel 
P.  Hough,  Edward  Wheeler,  Austin  Ad- 
dis, Edward  Cone, Joel  Peters,  Asa  Crock- 
ett, David  Fairbanks,  jun.,  all  of  said 
Middletown.  wine,  rum,  brandy,  gin, 
and  other  strong  liquor,  to  be  drunk  at 
or  within  a  certain  shop  or  store  in  said 
Middletown.  occupied  by  and  in  the 
possession  of  said  Kilbourn,  the  precise 
quantity  of  such  wine,  etc.,  being  un- 
known to  the  complainant;  and  said 
Kilbourn  did  then  and  there,  on  the 
said  20th  day  oijuly,  and  on  said  divers 
other  days,  suffer  said  wine,  rum,  gin 
and  brandy,  and  said  other  strong 
liquors,  to  be  drunk,  by  said  Erastus 
Crane  and  others;  and  said  liquors  were, 
on  the  said  20th  of  July,  and  on  said 
divers  other  days,  purchased  and  drunk, 
by  said  Erastus  Crane  and  others,  at 
and  within  said  Kilbourn' s  said  shop  or 
store,  with  his  knowledge,  sufferance, 
and   consent;  against  the  peace,"  etc. 

2.  Alabama.  —  Crim.  Code  (1896),  § 
5076  et  seq.  See  also  supra,  note  i,  this 
page. 

3.  Precedent.  —  In  Davis  v.  State,  5a 
Ark.  17,  the  indictment  charged  that, 
on  the  eighth  day  of  February,  1887, 
defendant  "unlawfully  did  sell  and 
was  unlawfully  interested  in  the  sale  of 
one  pint  of  alcoholic,  ardent  and  vinous 
liquors  and  intoxicating  spirits  without 
first  having  procured,"  etc.,  and  was 
held  to  be  sufficient  on  the  authority  of 
Thompson  v.  State,  37  Ark.  408. 

4.  Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  4851.     See  also  supra,  note  2,  p.  535. 

6.  This  was  the  second  count  in  the 
indictment,  and  was  held  to  be  good  in 
form  and  substance  on  the  authority  of 
Cooper  V.  State,  37  Ark.  412;  Howard 
v.  State,  34  Ark.  433;  Brown  v.  State, 
10  Ark.  607. 
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UCommencing  as  in  Form  No.  10682,  and  continuing  do^vn  to  *.)]^ 
The  said  Robert  Williams,  in  the  county  and  district  aforesaid,  on  the 
10th  day  oi  March,  iS85,  was  unlawfully  interested  in  the  sale  of  a 
compound  of  ardent  liquors,  called  "  lemon  ginger,"  without  first  pro- 
curing a  license  from  the  county  court  of  said  county  authorizing 
him  to  sell  the  same ;  against  the  [(^continuing  and  concluding  as  in 
Form  No.  10682).^ 

dd.  By  Means  of  Club.' 

Form  No.  1 1  720.* 

(Precedent  in  Com.  v.  Jacobs,  152  Mass.  277.)* 

[{Commencement  as  in  Form  No.  10699.) 

That  Nathaniel  S.  Jacobs  of  Worcester,  in  said  county,  on  the  second 
day  oi  May  in  the  year  eighteen  hundred  and  ninety,  and  on  divers 
other  days  and  times  between  that  day  and  the  eleventh  day  of  August, 
in  the  year  eighteen  hundred  and  ninety,  at  Worcester,  in  said 
county,]*  *  did  assist  in  keeping  and  maintaining  a  certain  tenement 
and  place  there  situate  then  and  at  the  times  aforesaid,  and  there 
used  by  the  Warren  Club  for  the  purpose  of  illegal  selling,  distributing 
and  dispensing  of  intoxicating  liquors,  said  tenement  and  place  so 
used  as  aforesaid  being  then  and  at  the  times  aforesaid  and  there  a 
common  nuisance,  [to  the  great  injury  and  common  nuisance  of  all 
the  peaceable  citizens  of  said  Commonwealth  then  and  there  inhabit- 
ing, being,  residing  and  passing.]* 

[{As  in  first  count  down  to  the  *)  knowingly,  wilfully  and  without 
having  any  legal  appointment  or  authority  therefor,]*  did  keep  and 
maintain  a  common  nuisance,  to  wit:  a  tenement  in  said  Worcester, 
then  and  on  said  other  days  and  times  there  used  for  the  illegal  sale 
and  illegal  keeping  for  sale  of  intoxicating  liquors,  [to  the  great 
injury  and  common  nuisance  of  all  peaceable  citizens  of  said  Com- 
monwealth, there  residing,  inhabiting  and  passing. 

A  true  bill. 

L.  H.  Goodnow,  Foreman. 

F.  A.  Gaskill,  Dist.  Attorney.]* 

1.  The  matter  to  be  supplied  in  [  ]  Selling  by  Means  of  Club.  —  See  State 
will  not  be  found  in  the  reported  case.  v.   Teissedre,   30  Kan.   476;  People  v. 

2.  Statutory  provisions  relating  to  the  Adelphi  Club,  12  N.  Y.  Crim.  Rep.  i; 
offense  of  selling  by  clubs,  see  the  fol-  People  v.  Polhamus,  11  N.  Y.  Crim. 
lowing:  Rep.  372. 

Iowa.  — Code  (1897),  §  2404.  3.  Massachusetts. — Stat.  (1887),  c.  2o5, 

Kansas.  —  Gen.   Stat.  (1897),   c.   loi,  providing  that  such  places,  maintained 

§  42.  by  such  clubs  for  such  purposes,  shall 

Maryland. — Laws  (iSgo),  c.  282.  be   deemed   common   nuisances.      See 

Massachusetts.  —  Stat.  (1894),   c.    542;  also   supra,    note   i,    p.    468;    and    also 

Stat.  (1893),  c.  226;  Stat.  (1S90),  c.  439;  supra.   Forms  Nos.   11609  to  11619,  re- 

Stat.  (18S7),  c.  206;  Pub.  Stat.  (1882),  c.  lating  to  prosecutions  for  maintenance 

213,  ^  18.  of  nuisances. 

North  Dakota.  —  Rev.    Codes   (1895),  4.  This    indictment   was   held  to  be 

§  7608.  sufficient  as  against  the  objection  that. 

South  Carolina.  —  Laws  (1896),  p.  138,  under  Mass.  Pub.  Stat.  (1882),  c.  213,  § 

§  21;  Laws  (1894),  p.  735,  §  21.  18,  relating  to  counts  in  an  indictment, 

See  list  of  statutes  cited  supra,  note  it  was  defective. 

I,  p.  451.  5.  The    matter   supplied    and   to   be 
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ee.  In  Less  than  Certain  Quantities.' 
{ad)  One  Gallon^ 


supplied  in  [  ]  will  not  be  found  in  the 
reported  case,  and  the  words  enclosed 
thereby  have  been  copied  from  the 
original  papers  in  the  case. 

1.  Bequisites  of  the  Indictment,  etc.  — 
See,  generally,  supra,  note  2,  p.  535. 

Less  than  Ten  Gallons.  —  Charging  the 
sale  of  fermented  cider  in  less  quantity 
than  ten  gallons  need  not  negative  that 
it  was  intended  to  be  sold  elsewhere 
than  in  the  state.  State  v.  Perkins,  63 
N.  H.  368. 

Charging  a  sale  in  less  quantity  than 
ten  gallons  is  sufficient,  without  nega- 
tiving exceptions  contained  in  a  subse- 
quent clause.  Com.  v.  Risner,  (Ky. 
1898)  47  S.  W.  Rep.  213. 

Less  than  Twenty  (Gallons.  —  In  State 
V.  Woodward,  25  Vt.  616,  the  indictment 
for  a  breach  of  the  license  law  charged 
* '  that  Harvey  H.  Woodward,  of  Royalton, 
in  said  county  of  Windsor,  on  the  ist 
day  of  January,  A.  D.  185/,  became  a 
dealer  in  intoxicating  liquors  at  said 
Royalion,  without  having  a  license 
therefor  in  force,  and  did  then  and  there 
sell  and  furnish  intoxicating  liquors  in  a 
less  quantity  than  twenty  gallons,  con- 
trary to,"  etc.,  and  was  held  to  be  good, 
the  averments  therein  contained,  be- 
yond those  prescribed  by  the  statutory 
form,  being  rejected  as  surplusage. 

2.  Requisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  I,  this  page. 

Certainty. —  The  particular  act  or  acts 
constituting  the  violation  of  law  must 
be  set  forth.     State  v.  Cox,  2q  Mo.  475. 

Charging  that  defendant  sold  one 
pint  of  liquor  is  not  suflScient  to  con- 
vict one  of  selling  liquor,  without  hav- 
ing a  dram-shop  license,  in  a  quantity 
less  than  one  gallon.  State  v.  Fanning, 
38  Mo.  409. 

An  indictment  for  retailing  spirits, 
under  N.  Car.  Laws  (1885),  c.  175,  §  34, 
is  defective  which  charges  a  sale  "  by 
the  measure  less  then  a  gallon,"  for 
a  failure  to  specify  the  offense  in  such 
a  manner  as  to  show  whether  the  de- 
fendant is  charged  under  the  first  or 
second  paragraph  of  said  section. 
State  V.  Hazell.  100  N.  Car.  471. 

Charging  in  language  of  statute  is  or- 
dinarily sufficient.  Lincoln  Center  v. 
Linker,  7  Kan.  App.  282. 

Duplicity.  —  Charging  a  sale  in 
"quantity  less  than  one  gallon  and 
suffering  the  same  to  be  drank  in  the 


house "  was  held  to  be  bad  for  du- 
plicity. Miller  v.  State,  5  How.  (Miss.) 
250. 

But  in  Lea  v.  State,  64  Miss.  201,  the 
indictment  charging  that  defendant, 
"on  April  6th,  i8<?f,  in  the  county  of 
Tate  aforesaid,  and  state  aforesaid,  un- 
lawfully did  sell  vinous  and  spirituous 
liquors  in  a  less  quantity  than  one  gal- 
lon without  having  a  license  to  do  so," 
etc.,  was  held  to  be  suflBcient. 

Nor  was  an  indictment  multifarious 
which  alleged  the  unlawful  sale  of 
liquor  in  a  quantity  less  than  one  gal- 
lon, to  wit,  one  gill  of  whiskey  for  five 
cents,  one  gill  of  gin  for  five  cents,  and 
also  with  allowing  liquor  to  be  drunk 
on  the  premises.  State  v.  McAdoo,  80 
Mo.  2x6. 

Kind  of  liquor  sold  need  not  be  al- 
leged.    Cannady  v.  People,  17  111.  158. 

Name  of  purchaser  is  not  necessary. 
Cannady  v.  People,  17  111.  158;  Lea  v. 
State,  64  Miss.  201;  State  v.  Fanning. 
38  Mo.  359. 

That  name  of  purchaser  is  unknown 
to  the  jurors  need  not  be  stated.  Can- 
nady V.  People,  17  111.  158. 

Negativing  Exceptions.  —  Indictment 
need  not  aver  that  defendant  is  not 
a  druggist,  apothecary  or  physician. 
Surratt  v.  State,  45  Miss.  601. 

Indictment,  under  a  former  New 
Hampshire  statute  for  selling  in  less 
quantity  than  a  gallon  without  license 
from  the  selectmen  of  the  town,  need 
not  allege  that  there  were  selectmen 
and  that  the  person  selling  had  no 
license  from  the  court  of  common  pleas. 
State  V.  Adam,  6  N.  H.  532. 

But  under  N.  Car.  Laws  (1885),  c.  174, 
§  34,  pars.  2,  3,  the  indictment  should 
negative  the  fact  that  the  liquor  sold 
was  of  the  defendant's  own  manu- 
facture and  sold  at  the  place  of  manu- 
facture or  the  product  of  his  own  farm. 
State  V.  Hazell,  100  N.  Car.  471;  State 
V.  Sutton,  100  N.  Car.  474. 

Quantity  of  Liquor,  —  Charging  a 
sale  "  of  one  gill  of  spirituous  liquor, 
the  same  being  a  less  quantity  than  one 
gallon,"  is  sufficiently  certain.  Zarres- 
seller  v.  People,  17  111.  loi. 

Use  to  be  Made  of  Liquor.  —  In  State 
V.  Stiefel,  74  Md.  546,  it  was  held  that 
an  indictment,  under  Md.  Laws  (1890), 
c.  343,  regulating  the  sale  of  intoxi- 
cating   liquors    in    Baltimore,    which 
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Form  No.  1 1721.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  not 
then  and  there  having  a  license  to  keep  a  dram-shop,  did  unlawfully 
then  and  there  sell  intoxicating  liquor  in  quantities  less  than  one 
gallon,  to  wit,  by  the  pint,  contrary  to  (continuing  and  concluding  as  in 
Form  No.  10691). 

Form  No.  1 1  7  2  2  .* 

(Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  unlaw- 
fully and  wilfully  did  sell  and  retail  to  the  said  Richard  Roe  spirituous 
liquor  by  a  measure  less  than  a  gallon,  to  wit,  by  the  quart,  the  said 
John  Doe  not  having  then  and  there  a  license  to  sell  and  retail  spiritu- 
ous liquor  by  the  measure  last  aforesaid,  contrary  to  (continuing  and 
concluding  as  in  Form  No.  10711). 

Form  No.  i  i  7  2  3  .^ 

(Precedent  in  State  v.  Tamler,  19  Oregon  529.)* 

\(Commencement  as  in  Form  No.  10715)^^^  M.  Tamler  and  Jos.  Polly 
are  accused  by  the  grand  jury  of  the  county  of  Multnomah,  State  of 
Oregon,  by  this  indictment,  of  the  crime  of  selling  spirituous  liquors 
in  this  State  in  less  quantities  than  one  gallon,  without  having  first 
obtained  a  license  from  the  county  court  of  the  county  of  Multnomah 
for  that  purpose,  committed  as  follows:  That  said  M.  Tamler  and 
Jos.  Polly  on  the  fifth  day  of  July,  a.  d.  \^89,  in  the  county  oi  Mult- 
nomah and  State  of  Oregon,  did  unlawfully  and  wilfully  sell  spirituous 
liquors  in  this  State,  namely,  whisky,  in  less  quantities  than  one  gallon, 
to  wit:  about  one  gill  of  whisky  to  one  Timothy  Maloy  for  ten  cents; 
the  said  M.  Tamler  and  Jos.  Polly  not  having  first  then  and  there 
obtained  a  license  from  the  county  court  of  Multnomah  county  for  that 
purpose,  namely,  for  the  purpose  of  selling  that  quantity  of  liquor, 
contrary  to  [(continuing  and  concluding  as  in  Form  No.  107 15).  Y 

{bb)   Three  Gallons.^ 

Form  No.  1 1  724.' 

(Precedent  in  State  v.  Gibson,  61  Mo.  App.  369.)* 
[(jCommencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]*  did 

charged    that   a   brewer  of   fermented  4.  It  was  held  in  this  case  that  it  was 

liquors  unlawfully  did  sell  "  fermented  not   necessary   to  allege  that  the  sale 

liquor  to  Adam  Dietrich,  in   unbroken  did  not   take   place  within  an  incorpo- 

packages   of   not  less  than  one  gallon  rated  town  or  city. 

each,  without  first  taking  out  a  license  5.  The   matter  to  be  supplied   in  [  ] 

therefor,"  was  bad  on  demurrer,  for  the  will  not  be  found  in  the  reported  case, 

reason  that  the  law  requires  a  license  6.  Beqoisites  of  the  Indictment,  etc. — 

in  the  cases  mentioned  only  where  the  See,  generally,  supra,  note  2,  p.  545. 

liquor    sold    is   to    be  drunk    on    the  Name  of  purchaser  need  not  be  stated, 

premises.  State  v.  Steedman,  8  Rich.   L.  (S.  Car.) 

1.  Illinois. — Rev.  Stat.   (1898),  c.  43,  312. 

§  2.     See  also  supra,  note  2,  p.  545.  7.  Missouri.  —  Rev.   Stat.   (1889),   §§ 

2.  North  Carolina.  —  Code  (1883).  §  4576.  4611  et  seq.  See  also  supra,  note 
1076.     See  also  JM/ra,  note  2,  p.  545.  6,  this  page. 

3.  Oregon. —  Hill's  Anno.  Laws  (1891),  8.  A  conviction  under  this  indict- 
§  1989.     See  also  supra,  note  2,  p.  545.  ment   was  affirmed,  the  court  holding 
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unlawfully  sell  intoxicating  liquors  in  less  quantity  than  three  gallons, 
to  wit,  one  pint  of  whiskey  ior  five  cents,  one  pint  of  brandy  iox  five 
cents  and  one  pint  of  wine  lor  five  cents,  one  pint  of  rum  ior  five  cents, 
one  pint  of  gin  ior  five  cents,  without  having  taken  out  or  having  a 
license  as  a  dram  shop  keeper  or  any  other  legal  authority  to  sell  the 
same,  against  the  [(continuing  and  concluding  as  in  Form  No.  10703).^" 

{cc)  Five  Gallons.'* 


that  the  indictment  need  not  specify 
the  person  to  whom  the  sale  was  made 
or  negative  any  defense  which  might 
exist  in  indictments  framed  under  other 
laws. 

1.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 

2.  Sequiflites  of  the  Indictment,  etc.  — 
Generally.  — See  supra,  note  i,  p.  545. 

Certainty.  —  Charging  sale  "  in  quan- 
tities less  than  five  gallons"  will  not 
sustain  a  conviction  oi  one  who  is  sell- 
ing as  a  dram-shop  keeper.  State  v. 
Ryan,  30  Mo.  App.  159. 

Charging  in  language  of  statute  or  or- 
dinance under  which  the  complaint  is 
brought  is  ordinarily  sufficient.  Man- 
kato  V.  Arnold,  36  Minn.  62. 

Duplicity. — A  charge  that  "on  the 
4th  day  of  July,  A.  D.  18^.^,  at  Milan, 
town  of  Krajeli,  in  said  county,  Nels 
Nerbovig  Aid  unlawfully  sell  and  barter 
spirituous,  vinous,  fermented  and  malt 
liquors  in  less  quantity  than  five  gal- 
lons at  one  time,  without  first  having 
obtained  a  license  therefor  from  the 
county  commissioners  of  said  Chippewa 
county,  Minnesota,  against  the,"  etc., 
does  not  allege  two  offenses  and  is 
sufficient  as  stating  a  want  of  license 
from  the  board  of  county  commission- 
ers.    State  V.  Nerbovig,  33  Minn.  480. 

So,  alleging  that  the  defendant  "on 
the  first  day  of  June,  i8yS,  and  divers 
other  days  and  times  since  said  day 
and  the  day  of  the  finding  of  the  in- 
dictment did  sell  to  one  (naming  him) 
spirituous  and  intoxicating  liquor  in  a 
less  quantity  than  five  gallons,  to  wit, 
one  gill  thereof  and  no  more  without," 
etc..  was  held  to  charge  but  one  act  of 
sale.     State  v   Kobe,  26  Minn.  148. 

Name  of  purchaser  need  not  be 
stated.     State  v.  Ford,  47  Mo.  \pp.  601. 

Negativing  Authority  to  Seil. — The 
indictment  charged  that  Trost  &  Solo- 
mon "did  then  and  there  unlawfully 
sell  vinous  liquors  and  spirituous 
liquors  to  one  R.  B.  Nesbit,  Jr.,  in 
quantities  of  from  one  to  five  gallons, 
without  a  license  therefor,  according 


to  the  requirements  of  the  statute  in 
such  case  made  and  provided."  It 
was  held  that  this  indictment  suffi- 
ciently negatived  the  authority  of  the 
defendants  to  sell  liquor.  Trpst  %•. 
State,  64  Miss.  188. 

Negativing  Exceptions.  —  An  indict- 
ment against  a  licensed  merchant  for 
selling  in  quantities  less  than  five  gal- 
lons need  not  negative  the  fact  that 
the  liquor  was  to  be  drunk  on  the 
premises.  State  v.  Ford,  47  Mo.  App. 
601. 

Precedents  may  be  found  in  State  v. 
Lavake,  26  Minn.  526;  State  v.  Ryan, 
30  Mo.  App.  159;  People  v.  Cramer.  5 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  171; 
State  V.  Thomas,  13  W.  Va.  848. 

In  State  v.  Buskirk,  20  Ind.  App.  496, 
the  information,  under  Ind.  Laws 
(1897),  p.  253,  charged  the  defendant 
with  selling  malt  liquor  without  a  li- 
cense, the  allegation  being  that,  at  a 
certain  place  on  a  certain  day,  defend- 
ant "did  then  and  there  unlawfully 
sell,  for  the  purpose  of  gain,  a  certain 
quantity  of  malt  liquor,  to  wit,  lager 
beer,  to  one  Mathias  Yearion,  in  a  less 
quantity  than  five  gallons  at  a  time,  to 
wit,  one  quart,  he,  the  said  Buskirk,  not 
having  at  the  time  a  valid  license,  un- 
der the  laws  of  said  state,  to  sell  malt 
liquor  as  aforesaid."  This  information 
was  upheld  against  a  motion  to  quash, 
the  court  holding  that  although  the  In- 
diana Laws  of  1895,  p.  253,  known  as 
the  Quart  Shop  act,  fixed  no  penalty 
for  its  violation,  still.  Burns'  Rev.  Stat. 
(1894),  §  2x86,  fixed  a  penalty  for  sell- 
ing without  a  license,  which  act  applies 
to  violations  of  the  Quart  Shop  act. 

In  State  v.  Holt,  69  Minn.  423,  an  in- 
dictment was  held  to  be  sufficient, 
agr  inst  the  objection  that  it  did  not 
negative  exceptions  contained  in  an  in- 
dependent statute,  which  charged  as 
follows:  "  Martin  J'.  Holt  is  accused 
by  the  grand  jury  of  the  county  of 
Grant,  in  the  state  of  Minnesota,  by  this 
indictment,  of  the  crime  of  selling  and 
disposing  of  malt  liquor  in  less  quan- 
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Form  No.  1 1725.' 

(Precedent  in  State  v.  Arbes,  70  Minn.  465.)' 

U Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)J2  did 
then  and  there  willfully,  wrongfully  and  unlawfully  sell,  to  one  Edward 
Loader,  a  less  quantity  of  intoxicating  liquor  thdiXi  Jive  gallons,  to  wit, 
onegiU  thereof;  said  Joseph  Arbes  not  having  then  and  there  authority 
or  license  to  sell  intoxicating  liquor  in  a  less  quantity  than^z;<r  gal- 
lons, and  not  dispensing  said  intoxicating  liquor  upon  the  written 
prescription  of  a  physician. 

[Dated  {continuing  and  concluding  as  in  Form  No.  10701).^^ 

Form  No.  1 1  7  2  6  .* 

(Precedent  in  State  v.  Ford,  47  Mo.  App.  601.)* 

[(Commencement  as  in  Form  No.  10703y\^  being  then  and  there  a 
merchant  and  dealer  in  groceries  and  merchandise,  did  then  and 
there  unlawfully  sell  vinous,  fermented  and  spirituous  liquors  in  less 
quantity  than  ^ve  gallons,  to  wit,  one  gallon  of  whiskey,  for  the  price 
and  sum  of  $<?,  without  taking  out  or  having  a  license  as  a  dram  shop 
keeper  or  any  other  legal  authority  to  sell  the  same,  contrary  to 
[(continuing  and  concluding  as  in  Form  No.  10703').^'^ 

{dd)  Quart.* 


tity  than  ^z/i»  gallons  without  first  hav- 
ing a  license  therefor,  committed  as 
follows:  The  ?,a.id  Afartitt  P.  Holt,  on 
the  28th  day  oi  July,  A.  D.  1896,  at  the 
village  of  Elbow  Lake,  in  the  county  of 
Grant,  state  of  Minnesota,  did  then  and 
there  sell  and  dispose  to  one  Patrick 
Stack,  four  quarts  of  malt  liquor,  com- 
monly called  lager  beer,  worth  and  of 
the  value  of  one  dollar,  he,  the  said 
Martin  P.  Holt,  not  having  a  license  to 
sell  said  liquor." 

1.  Minnesota.  — Stat.  (1894),  §§  1993, 
2029.     See  also  supra,  note  2.  p.  547. 

2.  In  this  case  it  was  held  that  de- 
fendant could  be  indicted  under  Minn. 
Stat.  (1894),  §  1993,  for  selling  liquor  in 
the  village  of.  Claremont,  even  though 
the  village  was  organized  by  a  special 
law  and  the  voters  had  voted  against 
license  according  to  said  special  law 
and  the  Minn.  Laws  of  1895,  c.  259 
i^  following  State  v.  Holt,  69  Minn.  423); 
the  court  deciding  that  Minn.  Laws 
(1895),  c.  259,  did  not  repeal  the  general 
statutes  in  force  prohibiting  the  sale  of 
intoxicating  liquors  without  license; 
and  also  held  in  this  case  that  an 
indictment,  drawn  under  Minn.  Stat. 
(1894).  §  1993,  need  not  negative  the 
exceptions  contained  in  Minn.  Laws 
(1895),  c.  259. 


3.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

4.  Missouri.  — Vi&v.  Slat.  (1889),  § 
6915.     See  also  jw/ra,  note  2,  p.  547. 

5.  This  indictment  was  held  to  be 
sufficient  as  charging  the  offense  of  sell- 
ing in  quantity  less  than  five  gallons. 

6.  Bequisites  of  the  Indictment,  etc.  — 
Generally. — See  supra,   note   i,   p.  545. 

Certainty.  —  The  oflfense  must  be 
charged  fully  and  completely.  Cun- 
ningham V.  Berry,  17  Oregon  622. 

The  indictment  should  state  at  whose 
house  or  establishment,  or  to  whom, 
the  selling  took  place,  or  some  other 
facts  tending  to  identify  the  transaction. 
Alexander  v.  State,  29  Tex.  495. 

Charging  a  sale  without  a  license 
should  either  allege  sale  in  less  quan- 
tity than  a  quart  or  accuse  defendant 
of  keeping  a  dram-shop.  Merely  charg- 
ing sale  without  license  was  held  to  be 
insufficient.  State  v.  Chambless,  45 
Ark.  349;  State  z/.  Clayton,  32  Ark.  185. 
But  contra  see  Ulmer  v.  State,  61  Ala. 
208. 

Duplicity.  —  In  State  v.  Wickey,  57 
Ind.  596,  an  indictment  charged  in  sub- 
stance that  defendants,"  they  not  being 
then  and  there  licensed,  according  to 
the  laws  of  Indiana  in  force  at  the 
time,"  unlawfully  sold  to  John  Downey 
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intoxicating  liquor  in  a  less  quantity 
than  a  quart  at  a  time,  to  wit,  the  quan- 
tity of  two  gills,  at  and  for  the  price  of 
ten  cents,  "  to  be  then  and  there  drunk 
and  suffered  to  be  drunk  in  the  house, 
outhouse,  yard  and  garden  "  of  the  de- 
fendants, *'  situate  in  said  county  and  in 
the  appurtenances  then  and  there  and 
thereto  belonging,"  etc.  This  indict- 
ment was  held  to  be  sufficient  as  against 
objections  for  duplicity,  and  that  it  did 
not  sufficiently  allege  the  fact  that 
defendant  had  no  license  to  sell  intoxi- 
cating liquors. 

Kind  of  liquor  sold  need  not  be 
stated.  Leary  v.  State,  39  Ind.  360; 
State  V.  Mondy,  24  Ind.  268;  Struck- 
man  v.  State,  21  Ind.  160;  Wills  v. 
State.  69  Ind.  286. 

In  Welsh  v.  State,  126  Ind.  71.  the 
affidavit  charged  in  substance  that  "  on, 
etc.,  at  the  county  of  Harrison  and 
state  of  Indiana,  James  Welsh  did  then 
and  there  unlawfully  sell  to  one  An- 
drew J.  Glaze,  at  and  for  the  price  of 
Jive  cents,  a  less  quantity  than  a  quart 
of  beer,  at  a  time,  to  wit,  one  glass  of 
beer,  containing  a  half  pint,  he,  the 
said  James  Welsh,  not  then  and  there 
having  a  license  to  sell  intoxicating 
liquors  in  a  less  quantity  than  a  quart 
at  a  time,  in  force  at  the  time,  according 
to  the  laws  of  said  state,  contrary  to." 
etc.  A  conviction  upon  this  affidavit 
was  afl5rmed,  the  court  holding  that 
beer  is  an  intoxicating  liquor  within 
the  meaning  of  Ind.  Rev.  Stat.  (1881), 

§  5313- 

Negativing  Authority  to  Sell. —  Charg- 
ing the  sale  of  "  intoxicating  liquor  in 
a  less  quantity  than  a  quart  at  a  time, 
to  wit,  one  pint  of  ale,"  sufficiently  de- 
scribes the  kind  of  intoxicating  liquor, 
in  an  indictment  for  selling  without  a 
license.     Garst  v.  State,  68  Ind.  loi. 

In  State  v.  Buckner,  52  Ind.  278,  the 
indictment  charged  that  defendant  "did 
then  and  there  unlawfully  sell  intoxi- 
cating liquor  in  a  less  quantity  than 


Josephdaffer  not  then  and  there  having 
a  license  to  sell  intoxicating  liquor  in  a 
less  quantity  than  a  quart  at  a  time," 
etc.,  were  held  to  be  a  sufficient  aver- 
ment, negativing  the  fact  that  the  de- 
fendant had  a  license  authorizing  him 
to  sell.  Josephdaffer  v.  State,  32  Ind. 
402. 

In  Texas,  it  has  been  held  that  it 
should  be  alleged  that  the  sale  was 
"without  first  having  obtained  a  license 
therefor."  State  v.  Horan,  25  Tex. 
Supp.  271. 

Negativing  Exceptions.  —  That  the 
liquor  was  not  made  by  the  defendant 
need  not  be  alleged.  State  v.  Joyner, 
81  N.  Car.  534. 

Purchaser  s  name,  if  known,  should 
be  stated.  State  v.  Walker,  3  Harr. 
(Del.)  547- 

Quantity  of  Liquor. —  Exact  quantity 
of  liquor  need  not  be  staged.  State  v. 
Mondy,  24  Ind.  268. 

The  words  "less  than  a  quart" 
should  be  added  to  the  description  of 
the  offense.  State  v.  Shaw,  2  Dev.  L. 
(13  N.  Car.)  198.  And  in  Indiana  it 
has  been  held  that  the  quantity  of 
liquor  sold  need  not  be  alleged  more 
specifically  than  stating  that  it  was  less 
than  a  quart.  State  v.  Jacks,  54  Ind. 
412. 

It  has  been  held  to  be  sufficient  to 
charge  a  sale  of  "<7«^  pint  of  intoxi- 
cating liquor,"  without  averring  in 
terms  that  it  was  less  than  a  quart. 
McCool  V.  State,  23  Ind.  127;  Willard 
v.  State,  4  Ind.  407.  Or  of  "  three  gills 
of  intoxicating  liquor,  the  same  being 
of  less  quantity  than  a  quart."  Smith 
V.  State.  23  Ind.  132.  Or  of  "intoxi- 
cating liquor  in  less  quantity  than  a 
quart,  to  wit,  one  gill  of  lager  beer  at 
and  for  the  price  oi  five  cents."  Walter 
V.  State,  105  Ind.  589. 

Surplusage.  —  In  Klein  v.  State,  76 
Ind.  333,  tlje  indictment  charged  that 
defendant  "  did  then  and  there  unlaw- 
fully sell  one  gill  and  no  more  of  intoxi- 


quart  at  a  time,  to  wit,  the  quantity  of ,  eating    liquor,    to  one  John  Brown,   at 


one  gill,  at  and  for  the  price  of  ten 
cents,  to  one  Eugene  Buntel:  the  said 
Buckner  not  then  and  there  being 
licensed,  according  to  the  laws  of  In- 
diana in  force  at  the  time,  to  sell  in- 
toxicating liquor  at  retail;  contrary," 
etc.  On  motion  to  quash,  this  indict- 
ment was  held  to  be  sufficient  as  stating 
that  defendant  had  no  license,  though 
the  allegation  relating  to  the  license 
was  not  in  the  words  of  the  statute. 
The   words    ' '  and    the    said    Fafer 


and  for  the  price  of  five  cents,  said  in- 
toxicating liquor  so  sold  then  and  there 
being  a  quantity  less  than  one  quart," 
etc.  It  was  held  that  the  gist  of  the 
offense  being  the  sale  in  a  quantity  less 
than  a  quart,  the  allegation  of  the  sale 
of  "  one  gill  and  no  more"  was  imma- 
terial. 

In  State  v.  Wickey,  54  Ind.  438,  and 
Stockwell  v.  State,  85  Ind.  522,  indict- 
ments which  charged  that  defendant, 
"not  being  then  and  there  licensed ac- 
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Form  No.  11727.* 

(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  wilfully, 
unlawfully,  and  without  license  from  the  (inserting  name  of  proper 
licensing  official^  of  said  county,  did  then  and  there  sell  by  retail,  in  a 
quantity  less  than  one  quart,  wine,  brandy,  rum,  gin  and  whiskey,  and 
other  spirituous  liquors  and  mixtures  of  such  liquors,  to  one  Richard 
Roe,  in  a  certain  place  not  being  then  and  there  a  town  or  city,^  where 
by  law  authority  to  grant  such  lipenses  is  vested  in  the  incorporate 
authorities  of  such  town  or  city;  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10689). 

Form  No.  1 1  7  2  8 .' 
(Precedent  in  Walter  v.  State,  T05  Ind.  590.)* 

[(^Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]*  did 
then  and  there  unlawfully  sell  to  Jack  Murphy  malt  and  intoxicating 
liquor  in  a  less  quantity  than  a  quart,  to  wit,  one  gill  of  lager  beer,  at 
and  for  the  price  oi  five  cents,  he,  the  said  Theodore  Walter,  not  then 
and  there  having  a  license  to  sell  such  intoxicating  [liquor]^  in  a  less 
quantity  than  a  quart  at  a  time,  [contrary  to  (continuing  and  conclud- 
ing as  in  Form  No.  10692).^ 

Form  No.  11729.^ 
(Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  unlaw 


cording  to  law,"  or  "  not  then  and  there 
having  a  license  to  sell,"  sold  in  quan- 
tity less  than  a  quart,  etc.,  sufficiently 
alleged  want  of  authority  to  sell,  with- 
out the  use  of  such  words  as  "to  be 
then  and  there  drank  and  suffered  to  be 
drank  in  the  house,  outhouse,  garden 
and  yard  "  of  defendant,  which  words 
should  be  considered  as  surplusage. 

Use  to  be  Made  of  Liquor.  —  That  the 
liquor  was  sold  to  be  drunk  in  the  de- 
fendant's house,  etc.,  need  not  be  al- 
leged. Clark  V.  State,  34  Ind.  436 
{explaining  Cotnpher  v.  State,   18  Ind. 

447). 

Precedents  may  be  found  in  McCuen 
V.  State,  iq  Ark.  630;  State  v.  Butcher, 
40  Ark.  362;  Mitchell  v.  State,  63  Ind. 
276. 

In  Quinn  v.  State,  123  Ind.  59,  the 
indictment  charged  that  "  the  defend- 
ant unlawfully  sold  to  one  William  M. 
Hankins,  at  and  for  the  price  of  twenty- 
five  cents,  one  half  ^\ni  of  intoxicating 
liquor,  the  same  being  a  less  quantity 
than  a  quart;  the  said  Malachy  Quinn 
not  then  and  there  being  licensed  ac- 
cording to  law  to  sell  intoxicating 
liquors  in  less  quantities  than  a  quart 
at  a  time." 

In  Mullen  v.  State,  96  Ind.  304,  the 
indictment  charged  that  defendant, 
Pat  Mullen,  in  the  county  of  Monroe, 


in  this  state,  "on  the  zoth  day  of  August^ 
A.  D.  i8^j,  at  said  county  and  state, 
*  *  *  did  then  and  there  unlawfully 
sell  to  one  William  Campbell,  intoxicat- 
ing liquor  in  less  quantity  than  a 
quart,  to  wit,  one  gill,  of  beer,  at  and 
for  the  price  of  five  cents,  he  the  said 
Pat  Mullen,  not  then  and  there  having 
a  license  to  sell  such  intoxicating  liquor 
in  a  less  quantity  than  a  quart  at  a 
time,"  etc. 

1.  Georgia.  —  3  Code  (1893),  §  431. 
See  also  supra,  note  6,  p.  548. 

2.  See  Johnson  v.  State,  60  Ga.  634. 

3.  Indiana.  —  Rev.  Stat.  (1881),  §§ 
2090,  5320.  See  also  supra,  note  6,  p. 
548. 

4.  A  conviction  under  this  indictment 
was  affirmed,  the  court  holding  that  the 
words  "  intoxicating  liquor  in  a  less 
quantity  than  a  quart,  to  wit,  one  gill 
of  lager  beer,  at  and  for  the  price  of 
five  cents,"  sufficiently  charged  a  sale 
in  a  less  quantity  than  a  quart  "at  a 
time." 

5.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

6.  The  omission  of  the  word  "  liquor" 
after  the  word  "  intoxicating  "  was  held 
to  be  a  clerical  omission  and  not  a  fatal 
defect. 

7.  North  Carolina.  —  Code  (1883),  § 
1076.     See  also  supra,  note  6,  p.  548. 
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fully  and  wilfully  did  sell  and  retail  to  Richard  Roe  spirituous  liquor 
.by  a  measure  less  than  a  quart,  to  wit,  by  the  pint,  the  said  John  Doe 
not  having  then  and  there  a  license  to  sell  and  retail  spirituous  liquor 
by  the  measure  last  aforesaid,  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10711). 

Form  No.  1 1730.' 

{Commencing  as  in  Form  No.  10721,  and  continuing  down  to  *)  engage 
in,  pursue  and  follow  the  occupation  of  selling  spirituous,  vinous  and 
malt  liquors  and  medicated  bitters  in  quantities  of  less  than  ^«^  quart, 
the  said  occupation  being  taxable  by  law,  without  first  obtaining  a 
license  therefor;  and  the  taxes  then  and  there  due  by  him  to  the  said 
state  upon  said  occupation,  amounted  to  three  hundred  dollars;  and 
the  taxes  then  and  there  due  by  him  to  said  county  amounted  to  one 
hundred doWars;  the  said  taxes  due  the  said  county  having  been  there- 
tofore duly  levied  by  the  Commissioners'  Court  of  said  county,  against 
the  {continuing  and  concluding  as  in  Form  No.  10721). 

(ee)  Pint*  ^  , 

Form  No.  i  1 7  3 1 . 

(Precedent  in  Com.  v.  Baird,  4  S.  &  R.  (Pa.)  i^i.f 

[{Commencement  as  in  Form  No.  10716)^'^  and  at  divers  other  days 
and  times,  as  well  before  as  afterwards,  at  the  city  aforesaid,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms,  did  keep  a 
tippling-house  without  any  license  so  to  do,  first  had  and  obtained, 
according  to  law,  and  then  and  there,  without  such  license,  commonly 
and  publicly  did  sell  and  utter,  and  cause  to  be  sold  and  uttered,  to 
sundry  persons,  divers  quantities  of  rum,  brandy  and  whiskey  and 
other  spirituous  liquors  by  less  measure  than  one  pint,  contrary  to 
[{continuing  and  concluding  as  in  Form  No.  10716).^'^ 

ff.  In  Violation  OF  City  Ordinance.* 

1.  Texas.  —  Pen.  Code  (1895),  art.  objection  to  this  indictment  is  the 
4lirt;  Rev.  Stat.  (iSgs),  art.  5060a  <r/ j^^.  omission  to  state  that  the  liquor  was 
See  also  supra,  note  6,  p.  548.  delivered  at  one   time  and  to  one  per- 

2.  Beqidsites  of  the  Indictment,  etc. —  son  *  *  *  This  form  of  indictment 
See,  generally,  supra,  note  i,  p.  545.  having  prevailed  for  eighty  years;  been 

Precedent.  —  In  State  v.  Clark,  23  Vt.  adopted    by    successive   attorney   gen- 

293,  the  second  count  charged  that  de-  erals;  the  provisions  of  the  several  acts 

fendant,  "  not   being   then    and    there  being   nearly  if   not   altogether  in   the 

licensed  to  sell,  etc.,  spirituous  liquors  same  words;  the  court  will  not  say  that 

as  is  required  by  the  statute  laws  of  all   the   prosecutions    during    all    that 

this  state,  did  then    and   there  sell  to  time  are  erroneous;  for,  it  is  admitted 

Peter  Bowman,  etc.,  spirituous  liquors  that   this    has   been    the    only   form." 

in  less  quantity  than  one  pint,  to  wit,  Judgment  was   rendered  for  the  com- 

rrum,    gin   and  brandy,  by  a    gill,   one  monwealth.     Com.  v.  Baird,  4  S.  &  R. 

half  gill  and  glass,  contrary  to  the  form  (Pa.)  141. 

of,"  etc.                                                    •  4.  The  matter  to   be   supplied  in  [  ] 

3.  This  indictment  was  founded  on  will  not  be  found  in  the  reported  case, 
the    Pennsylvania    act    of    March    25,  5.  Beqnisites  of  the  Indictment,  etc. — 
1817.     With   reference    to   this   indict-  Generally.  —  See  supra,  note  2.  p.  535. 
ment  the  court  said:   "  The  most  solid  Charging  in  language  of  ordinance  is 
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Form  No.  1 1 7  3  2 . 

{Commencing  as  in  Form  No.  10819,  and  continuing  down  to  *)  and 
on  divers  other  days  and  times  between  the  saidyfrx/  day  oi  Janu- 
ary sitidthe.  tenth  dia.y  oi  January  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ni?iety-nine,  in  the  city  of  Washington  in  the  dis- 
trict aforesaid,  did  engage  in  the  business  of  selling  distilled  or  fer- 
mented liquors,  wines  or  cordials  by  wholesale,  without  a  license  for 
that  purpose  first  had  and  obtained,  contrary  to  and  in  violation  of 
section  2,  article  XVI,  of  the  Police  Regulations  of  the  District  of 
Columbia. 

And  therefore  the  District  of  Columbia  claims  {continuing  and  con- 
cluding as  in  Form  No.  10819). 

Form  No.  i  1733. 

(Precedent  in  Lincoln  Center  v.  Linker,  7  Kan.  App.  284.)' 

[{Commencement  as  in  Form  No.  6729y\^  on  the  7/^  day  oi  June^ 
1 897,  in  the   city  of  Lincoln  Center,  Lincoln  county,  state  of  Kansas, 


ordinarily  suflBcient.  Lincoln  Center  v. 
Linker,  7  Kan.  App.  282. 

Existence  of  Municipality.  —  An  in- 
dictment for  selling  within  the  borough 
of  Vincennes  without  license  from  the 
president  and  trustees  need  not  aver 
the  existence  of  the  corporation.  State 
V.  Graeter,  6  Blackf.  (Ind.)  105. 

Description  of  Ordinance.  —  Indict- 
ment for  retailing  within  the  borough 
of  Vincennes  need  not  allege  the  exist- 
ence of  an  ordinance  regulating  the 
sale.  State  v.  Graeter,  6  Blackf.  (Ind.) 
105. 

The  full  ordinance  need  not  be  re- 
cited in  a  complaint.  Emporia  v.  Vol- 
mer,  12  Kan.  622. 

In  Name  of  City.  —  A  prosecution 
may  be  in  the  name  of  the  city  if  so 
authorized  by  statute.  Emporia  v. 
Volmer,  12  Kan.  622. 

Precedents.  — The  complaint  was  held 
to  be  good  in  substance  in  Byars  v.  Mt. 
Vernon,  78  111.  ii,  which  charged  as 
follows:  "  Samuel  D.  Cooper,  city  mar- 
shal, comes,  and,  on  his  oath  complains 
against  William  Byars,  and  that  he, 
the  said  IVilliam  Byars,  as  he  is  in- 
formed and  believes,  in  the  city  of  Mt. 
Vernon,  on  the  2d  day  of  March,  187.^, 
committed  an  offense,  to  wit:  violated 
the  provisions  of  section  i  of  ordinance 
37  by  selling  intoxicating  liquors,  not 
having  a  legal  license  to  keep  a  gro- 
cery; wherefore,  the  complainant  prays 
that  a  warrant  may  issue." 

Charging  that  defendant  "  within  the 
corporate  limits  of  the  town  of  Pott's 
Camp,  unlawfully  did  sell  vinous  and 
spirituous   liquors   in    less    quantities 


than  one  gallon,  without  first  having 
obtained  a  license  so  to  do  as  required 
by  law,  such  liquors  not  being  wine 
sold  for  sacramental  purposes,"  etc., 
was  held  to  be  not  insufficient  as  charg- 
ing the  offense  under  both  the  charter 
of  the  town  and  the  generallaw.  Stone 
V.  State,  (Miss.  1890)  7  So.  Rep.  500. 

In  Cunningham  v.  Berry,  17  Oregon 
622,  the,  complaint,  under  which  de- 
fendant was  convicted,  substantially 
alleged  that  the  appellant  did  sell,  dis- 
pose of,  and  convey,  to  one  L.  B.  Banks, 
one  bottle  of  whiskey  of  a  less  quantity 
than  one  quart,  the  said  selling,  dis- 
posing and  conveying  being  and  is 
contrary  to  the  force  and  effect  of 
section  8,  ordinance  No.  3,  of  said  Milton 
City,  entitled  "  An  Ordinance  to  Regu- 
late and  License  the  Sale  of  Spirituous 
and  Malt  Liquors,"  said  ordinance  being 
approved  by  the  board  of  trustees  of 
said  Milton  City  on  the  tenth  day  of 
January,  A.  d.  1888,  all  of  which  is  con- 
trary to  the  peace  and  dignity  of  the 
people  of  Milton  and  contrary  to  the 
ordinance  in  such  case  made  and  pro- 
vided. It  was  held,  with  reference  to 
this  complaint,  that  the  facts  constitut- 
ing the  offense  should  have  been  set 
out  therein  as  fully  and  completely  as 
required  to  be  stated  in  an  indictment 
for  a  similar  offense  against  the  state, 
and  that  as  the  complaint  did  not  do 
this  it  was  insufficient. 

1.  It  was  held  that  the  trial  court 
properly  overruled  a  motion  to  quash 
this  complaint. 

2.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 
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one  John  F.  Linker  did  then  and  there  unlawfully  sell,  barter  and 
give  away  a  drink,  but  by  what  name  it  is  called  or  known,  or  whether 
it  had  any  name,  is  to  this  affiant  unknown  and  he  cannot  therefore 
state  specifically  the  name  of  such  drink,  or  whether  such  drink  had 
any  name,  but,  such  drink  being  of  like  nature  to  malt,  hop  tea,  hop 
tea  tonic,  ginger  ale,  American  hop  ale,  in  less  quantities  than  one 
gallon,  and  did  allow  and  permit  the  same  to  be  drunk  at  the  place 
of  sale,  contrary  to  the  provisions  of  Ordinance  No.  152, 
\(^Signature  and  jurat  as  in  Form  No.  6729. yy- 


gg.  In  Violation  of  Prohibitory  Law.* 

{aa)  Generally, 

Form  No.  1 1  7  3  4  .* 


1.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported 
case. 

2.  Beqoisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,   note  2,  p.  535. 

Charging  in  language  of  statute  is  or- 
dinarily suflScient.  State  v.  Tanner, 
50  Kan.  365;  State  v.  Looker,  54  Kan. 
227. 

Kind  of  liquor  sold  need  not  be  stated. 
State  V.  Dorr,  82  Me.  341. 

Negativing  Exceptions.  —  Negativing 
sale  for  medicinal,  mechanical  or  chemi- 
cal purposes  is,  under  some  statutes, 
necessary.     State  v.  Abbott,  31  N.   H. 

434. 

In  State  v.  Looker,  54  Kan.  227, 
charging  that  defendant,  who,  not 
being  "  lawfully  and  in  good  faith  en- 
gaged in  the  business  of  a  druggist," 
did,  at  a  certain  time  and  place,  sell 
liquors,  was  held  to  be  sufficient. 

And  in  State  v.  Ratner,  44  Kan.  429, 
charging  that  defendant  "did  then  and 
there  unlawfully  sell  and  barter  spirit- 
uous, malt,  vinous,  fermented  and 
other  intoxicating  liquors,  contrary  to," 
etc.,  was  sufficient  after  verdict. 

Precedents. —  In  State  v.  Elliott,  45 
Kan.  525;  States'.  Shackle.  29  Kan.  341; 
State  V.  Hunt,  29  Kan.  762;  State  v. 
Staples,  45  Me.  320;  State  v.  Perkins, 
26  N.  H.  9,  will  be  found  precedents  of 
indictments  or  informations. 

Charging  that  at  a  certain  time  and 
place  defendant,  "  being  then  and  there 
a  person  not  lawfully  and  in  good 
faith  engaged  in  the  business  of  a 
druggist,  did  then  and  there  unlawfully 
sell  and  barter  spirituous,  malt,  vin- 
ous, fermented  and  other  intoxicating 
liquors,"  was  sufficient.  State  v.  Tan- 
ner, 50  Kan.  365. 

In  State  v.   Hunt,  29  Kan.   762,  the 


fifth  count  of  the  information  was  as 
follows: 

"  5.  And  the  county  attorney  further 
informs  the  court  and  avers  that  one 
A.  J.  Hunt,  then  and  there,  in  a  certain 
frame  building,  on  Lot  No.  S,  in  Block 
No.  ^7,  of  the  original  plat  of  the  city 
of  Columbus,  in  the  county  of  Cherokee 
and  state  of  Kansas,  on  the  tenth  of 
November,  i8S/,  and  at  divers  times 
before  that  date,  did  willfully  and 
knowingly  and  unlawfully  sell,  barter 
and  give  away  spirituous,  malt,  vin- 
ous, fermented  and  other  intoxicating 
liquors,  for  other  purposes  than  for 
medical,  mechanical  and  scientific  pur- 
poses, contrary  to,"  etc. 

Charging  that  defendant,  "  not  being 
duly  licensed  by  the  selectmen,  treas- 
urer and  clerk  aforesaid  to  keep  an  inn 
within  said  Saco,  then  and  there  did 
sell  intoxicating  liquors  and  then  and 
there  allowed  the  same  to  be  drunk  in 
the  place  wherein  the  same  was  sold, 
which  said  place  was  then  and  there 
under  the  control  of  said  -Benjamin 
Hadlock,"  was  held  to  import  neces- 
sarily a  sale  in  violation  of  Me.  Stat. 
(1856),  c.  255,  §  16.  State  V.  Hadlock, 
43  Me.  282. 

In  State  v.  Spaulding,  61  Vt.  505,  the 
second  count  of  the  complaint  was  as 
follows:  "And  said  attorney  upon  his 
oath  aforesaid  further  complaint  makes, 
that  said  Nancy  Spaulding  at  Hartland, 
in  the  county  of  Windsor,  on  the  zjrd 
day  oijuly,  i%86,  did,  at  divers  times 
sell,  furnish,  or  give  away  cider  and  fer- 
mented liquors  without  authority,  at  or 
in  the  dwelling  occupied  by  said  Nancy 
Spaulding,  being  a  place  of  public 
resort." 

3.  Iowa.  —  Code  (1897),  §  2382  et  seq. 
See  also  supra,  note  2,  this  page. 
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(Precedent  in  State  v.  Silhoffer,  48  Iowa  283.)' 
Information. 
The  State  of  Iowa  \  ^^^^^^  q   Miller,  Justice  of  the  Peace  oiMont- 
HonlTsikffer.    )  ^o^ery  County,  State  of  Iowa. 

The  defendant,  Honist  Silhoffer,  is  accused  of  the  crime  of  selling 
intoxicating  liquor,  for  that  the  said  defendant,  on  the  22(1  day  of 
June,  J  877,  at  the  township  of  Red  Oak,  in  Montgomery  county,  Iowa, 
did  own,  use,  and  keep,  control  and  manage  a  building  for  the  pur- 
pose and  intent  of  keeping  and  selling  therein,  in  the  State  of  Iowa, 
intoxicating  liquors,  contrary  to  law,  and  at  the  said  time  and  place 
the  defendant,  in  said  building,  did  keep  and  sell,  in  the  State  of 
Iowa,  intoxicating  liquors,  contrary  to  law,  contrary  to  [(continuing 
xtnd concluding  as  in  Form  No.  6675^.^^ 

Form  No.  11735.' 

(Precedent  in  State  v.  Shackle,  29  Kan.  341.)'* 
[{Commencing  as  in  Form  No.  10825,  and  continuing  down  to  *)]2 
then  and  there,  in  a  certain  wooden  building  situated  and  being  on 
lot  No.  H,  in  block  No.  16,  of  the  original  plat  of  the  city  of  Colum- 
bus, in  the  county  of  Cherokee,  in  the  state  of  Kansas,  on  the  15th  day 
of  August,  1S8I,  did  unlawfully  sell,  barter  and  give  away  spirituous, 
malt,  vinous,  fermented  and  other  intoxicating  liquors,  for  other  pur- 
poses than  medical,  scientific  and  mechanical  purposes,  contrary  to 
[(^continuing  and  concluding  as  in  Form  No.  10825\^ 

Form  No.  1 1  7  3  6  .* 
(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.) 
(Commeruement  as  in  Form  No.  6679)  without  lawful  authority, 
license  or  permission  therefor,  did  then  and  there  sell  a  quantity  of 
liquor,  to  wit,  one  pint  of  intoxicating  liquor,  to  one  Richard  Roe  (or 
to  some  person  to  said  complainant  unknown,  if  the  individual  is 
unknown),  against  the  (continuitig  and  concluding  as  in  Form  No. 
6679). 

Form  No.  1 1  7  3  7.* 

(Vt.  Stat.  (1894),  §  4548.) 
(Commencement  as  in  Form  No.  6703)  that  John  Doe,  of  said  town  of 
Colchester,  in  said  county  of  Chittenden,  on  the  second  day  of  March, 
i898,  at  said  town  of  Colchester,  in  said  county  of  Chittenden,  and  at 
divers  other  times,  did  sell,  furnish  and  give  away  intoxicating 
liquors,  ale,  cider  and  lager  beer,  without  authority,  contrary  to  (con- 
tinuing and  concluding  as  in  Form  No.  6703). 

1,  Conviction    in   this  case   was   af-         3.  Kansas. — Gen.  Stat.  (1897),  c.  lOi. 
firmed,   the  court  treating  the  allega-     See  also  supra,  note  2,  p.  553. 

tion  of  keeping  intoxicating  liquor  with  4.  It  was  held  that  this  information 

an  intent  to  sell  as  mere  surplusage,  charged  sufficiently  an  offense  under  the 

the  conviction  being  had  for  the  crime  provisions  of  Kan.  Laws  (1881),  c.  128. 

of  selling  liquor.  5.  Maine.  —  Rev.    Stat.  (1883),  c.   27, 

2.  The  matter  to  be  supplied  in  [  ]  §63.     See  also  j?^/rrt,  note  2,  p.  553. 
will    not    be    found    in    the    reported  6.    Vermont.  —  Stat.   (1894),  §  4460    et 
case.  seq.     See  also  supra,  note  2,  p.  553. 
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(bb)  Asa  Beverage} 

Form  No.  1 1  7  3  8 .' 

(Precedent  in  State  v.  Kerr,  3  N.  Dak.  524.)* 

UCommencemeni  as  in  Form  No.  10712)]*  did  commit  the  crime  of 
unlawfully  selling  and  giving  away  intoxicating  liquors  as  a  beverage, 
committed  as  follows,  to  wit:  That  at  said  time  and  place,  the  said 
Theodore  F.  Kerr  did  sell  and  give  to  one  Julius  Stevens,  as  a  bev- 
erage, certain  intoxicating  liquors,  to  wit,  one-half  pint  of  whiskey. 
[This  contrary  to  {continuing  and  concluding  as  in  Form  No.  10712).]* 

Form  No.  1 1 7  3  9  .* 

(Precedent  in  State  v.  Boughner,  5  S.  Dak.  464.)* 

[(Commencement  as  in  Form  No.  10719)]*  and  at  divers  other  days 
both  before  and  after  said  date,  did,  at  and  in  the  county  of  Codington 
and  state  aforesaid,  unlawfully  sell  intoxicating  liquors,  to  wit: 
whiskey -and  beer,  to  divers  persons,  whose  names  to  this  grand  jury 
are  unknown,  to  be  used  and  drank  as  a  beverage,  and  were  not  so 
sold  for  medical,  mechanical,  sacramental  or  scientific  purposes, 
[contrary  to  {continuing  and  concluding  as  in  Form  No.  10719).'^ 

hh.  To  BE  Drunk  on  Premises.' 


1.  Beqaisites  of  the  Indictment,  etc. — 
See,  generally,  supra,  note  2,  p.  553. 

Sale  of  Cider.  —  An  indictment  for  the 
sale  of  cider  was  held  to  be  insufficient, 
under  Me.  Rev.  Stat.  (1S83),  c.  27,  §29, 
which  did  not  aver  that  it  was  sold  as 
"  a  beverage,  or  for  tippling  purposes." 
State  V.  Dunlap,  81  Me.  389. 

2.  North  Dakota.  —  Laws  (1890),  c. 
no,  §  I.     See  also  supra,  note  2,  p.  553. 

3.  This  indictment  was  held  to  be  suf- 
ficient, as  charging  but  a  single  offense. 

4.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

5.  South  Dakota. — Laws  (1890),  c.  loi. 
See  also  supra,  note  2,  p.  553. 

6.  A  demurrer  to  this  indictment,  on 
the  ground  that  it  stated  more  than  one 
offense  and  that  it  was  uncertain  as  to 
time,  was  properly  overruled. 

7.  For  statutory  provisions  relating  to 
this  offense  see  the  following: 

Delaware.  —  Rev.  Stat.  (1893),  p.  412, 
c.  53.  §  8. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5312  et  seq. 

Minnesota.  —  Stat.  (1894),  §  2036. 

Mississippi.  —  Anno.  Code   (1892),    § 

1593- 

Missouri. —  Rev.  Stat.  (1889),  §4593. 

New  Jersey.  —  Laws  (1899),  c.  147. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
■(1894),  p.  1235,  §  58. 


Texas.  —  Pen.  Code  (1895),  arts.  401, 
411^. 

Wyoming.  —  Laws  (1897),  c.  49. 

See  list  of  statutes  cited  supra,  note 

I,  P-  451- 

Beqnisites  of  the  Indictment,  etc.  — 
Generally.  — See  supra,  note  2,  p.  535. 

By  Retail.  —  In  Boyle  v.  Com.,  14 
Gratt.  (Va.)  674,  it  was  held  that  the 
indictment  should  allege  that  the  sell- 
ing was  "  by  retail." 

Certainty.  —  In  Bilbro  v.  State,  7 
Humph.  (Tenn.)  534,  the  indictment 
charged  that  defendant  "did  unlaw- 
fully sell  and  retail  spirituous  liquors 
to  one  Edmond  White,  by  the  quart,  to 
be  drunk  on  the  premises  of  him  the 
said  Bilbro,  without  having  obtained  a 
license  so  to  do."  The  indictment  was 
held  to  be  sufficient,  for  the  reason 
that  in  charging  a  misdemeanor  a  sub- 
stantial description  of  the  ofifense  is  all 
that  is  required. 

The  use  of  the  word  "or"  instead 
of  the  word  "  and  "  was  held  to  be  im- 
material, it  not  rendering  the  state- 
ment of  the  offense  in  any  way  uncer- 
tain. People  V.  Gilkinson,  4  Park. 
Cr.  Rep.  (N.  Y.  Oyer  &  T.  Ct.)  26. 

Charging  in  language  of  statute  is  or- 
dinarily sufficient.  Howell  v.  State,  4 
Ind.  App.  148;  Bilbro  v.  State,  7 
Humph.  (Tenn.)  534. 
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Kind  of  Liquor .  —  Charging  the  sale 
of  "intoxicating  liquor"  sufficiently 
describes  the  liquor  as  either  spiritu- 
ous, vinous,  malt  or  other  intoxicating 
liquor.  Plunkett  v.  State,  69  Ind. 
68. 

Negativing  a  license  under  the  state 
laws,  to  sell,  is  suflScient,  without  al- 
leging want  of  license  to  sell  to  be 
drunk  in  the  places  named  in  the  in- 
dictment. Howell  V.  State,  4  Ind.  App. 
148.  Compare  Burke  v.  State,  52  Ind. 
461. 

A  complaint,  charging  that  defend- 
ant sold  liquor  to  be  drunk  on  his 
premises,  "not  having  then  and  there 
any  license,  authority  or  appointment" 
to  make  such  sale  to  be  drunk  on  the 
said  premises,  was  held  to  be  sufficient, 
although  defendant  at  the  time  held  a 
license  of  the  fourth  class  under  Mass. 
Pub.  Stat.  (1882),  c.  100,  §  10,  to  sell 
liquor  not  to  be  drunk  upon  the  prem- 
ises.    Com.  V.  Luddy,  143  Mass.  563. 

Premises  must  be  alleged  as  those  of 
the  seller.  Blough  v.  State,  121  Ind. 
355.  Or  as  in  the  possession  of  or 
under  the  control  of  the  defendant. 
State  V.  Woolsey,  92  Ind.  131. 

The  use  of  the  words  "  house,  out- 
house, or  garden,  and  the  appurte- 
nances thereto  belonging,"  does  not 
render  an  indictment  duplicitous.  Stout 
V.  State,  93  Ind.  150;  Stockwell  v. 
State,  85  Ind.  522. 

The  word  "  premises  "  is  not  equiva- 
lent to  the  words  "  house,  outhouse 
or  garden,  or  the  appurtenances  there- 
to belonging,"  mentioned  under  Ind. 
Laws  (1875),  p.  55,  §  I.  Burke  v.  State, 
52  Ind.  522. 

The  premises  may  be  described  by 
referring  to  the  ward,  not  to  the  street 
and  number.  Schwab  v.  People,  4  Hun 
(N.  Y.)  520. 

Describing  the  place  as  being  "either 
in  the  building  or  upon  the  premises  " 
is  too  uncertain.  State  v.  Charlton,  11 
W.  Va.  332. 

Quantity  of  liquor  need  not  be  stated. 
State  V.  Corll,  73  Ind.  535;  Plunkett  v. 
State,  69  Ind.  68;  Sires  v.  State,  73 
Wis.  251. 

Use  to  be  Made  of  Liquor.  —  That  the 
liquor  was  to  be  drunk  on  the  premises 
must  be  stated.  Blough  v.  State,  121 
Ind.  355;  Layton  v.  State,  49  Ind.  229; 
Vanderwood  v.  State,  50  Ind.  26,  295; 
State  V.  Freeman,  6  Blackf.  (Ind.)  248; 
State  V  Williamson,  19  Mo.  384;  State 
V.  Hadlock,  43  Me.  282;  Com.  v.  Dean, 
21  Pick.  (Mass.)  334;  Picket  v.  State,  22 


Ohio  St.  405;  Bilbro  v.  State,  7  Humph. 
(Tenn.)  534. 

Charging  a  selling  with  intent  that 
the  liquor  was  "  to  be  then  and  there 
drunk  on  the  premises  where  sold " 
was  held  to  be  defective  in  State  v. 
Woolsey,  92  Ind.  131,  it  not  appearing 
by  whom  the  premises  were  owned  or 
controlled. 

Precedents  of  criminal  complaints,  in- 
dictments or  informations  may  be 
found  in  the  following  cases:  Stout  v. 
State,  96  Ind.  407;  Stout  v.  State,  93 
Ind.  150;  State  v.  Woolsey,  92  Ind.  131; 
Stockwell  V.  State,  85  Ind.  522;  State  v. 
Corll,  73  Ind.  535;  Howell  v.  State,  4 
Ind.  App.  148;  Wrockledge  v.  State,  i 
Iowa  167;  Jefferson  v.  People,  loi  N.  Y. 
19;  People  V.  Polhamus,  11  N.  Y.  Crim. 
Rep.  372;  People  v.  Gilkinson,  4  Park. 
Cr.  Rep.  (N.  Y.  Oyer  &  T.)  :?6;  Picket 
V.  State,  22  Ohio  St.  405;  State  v.  Charl- 
ton, II  W.  Va.  332;  Sires  v.  State,  73 
Wis.  251. 

In  Stout  V.  State,  96  Ind.  407,  the  in- 
dictment charged  that  on  the  fifteenth 
day  of  September,  1883,  in  Monroe 
county,  defendant,  Edward  A.  Stout, 
"did  then  and  there  unlawfully  sell 
to  one  Samuel  Stephens,  intoxicating 
liquor  to  be  drunk  and  suffered  to 
be  drunk  in  the  house,  out-house, 
yard,  garden,  and  the  appurtenances 
thereto  belonging  of  the  said  Daniel 
A.  Stout,  where  the  same  was  sold, 
to  wit,  one  quart  of  beer,  at  and  for 
the  price  of  fifteen  cents,  and  the  said 
Daniel  A.  Stout  not  then  and  there 
having  a  license  to  sell  such  intoxicat- 
ing liquor  to  be  drunk  or  suffered  to  be 
drunk  in  his  said  house,  out-house, 
yard,  garden,  and  the  appurtenances 
thereto  belonging,  contrary  to,"  etc. 

In  Jefferson  v.  People,  loi  N.  Y.  19, 
it  was  held  that  an  indictment  under 
N.  Y.  Laws  (1857),  c.  625,  §  14,  prohibit- 
ing the  sale  of  intoxicating  liquors,  to 
be  drunk  on  the  premises,  without  a 
license  therefor,  "as  an  inn,  tavern  or 
hotel-keeper,"  was  sufficient  which 
alleged  a  sale  of  certain  specified 
liquors,  among  them  ale  and  beer, 
without  such  a  license,  but  did  not 
negative  a  license,  as  authorized  by 
N.  Y.  Laws  (1869),  c.  856,  §4,  relating  to 
sale  of  ale  and  beer.  The  indictment 
in  that  case  was  as  follows: 

"And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that 
the  said  /.  E.  Jefferson  on  the  third  day 
of  May,  in  the  year  last  aforesaid,  at 
the  town  of  Attica  and  in  the  county 
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Form  No.  i  1740.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  not 
then  and  there  having  a  license  to  keep  a  dram-shop,  did  unlawfully 
then  and  there  sell  intoxicating  liquor,  to  be  drunk  on  the  premises, 
to  wit,  No.  110  Main  street,  in  said  city,  in  said  county  and  state, 
where'  sold,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10691). 

Form  No.  11741. 

(Precedent  in  Myers  v.  People,  67  111.  505.)* 
State  of  Illinois,  ) 
Bureau  County.  \ 

In  the  County  Court  of  Bureau  county.  Of  the  August  term,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-two. 

Be  it  remembered,  that  Charles  C.  Warren,  county  attorney  for  the 
county  of  Bureau  and  State  of  Illinois,  and  who  prosecutes  in  this 
behalf  in  the  name  and  by  the  authority  of  the  People  of  the  State 
of  Illinois,  in  his  own  proper  person,  comes  now  here  into  court,  and, 
in  the  name  and  by  the  authority  of  the  people  aforesaid,  gives  the 
court  to  be  informed  and  understand  th3it  Baltis  Myers,  on  the  1st 
day  oi  July,  a.  d.  i87^,  at  and  within  the  county  of  Bureau  and  State 
of  Illinois,  and  without  him,  the  said  Baltis  Myers,  having  first 
obtained  a  license  to  keep  a  grocery,  a  certain  quantity  of  intoxi- 
cating liquor  did  sell,  to  be  drank  in,  upon  and  about  the  building  or 
premises  where  sold,  contrary  to  [{continuing  and  concluding  as  in 
Form  No.  10823).]^ 


last  aforesaid,  with  force  and  arms,  did 
unlawfully  sell  divers  strong,  spirituous 
and  intoxicating  liquors  and  wines,  to 
be  drank  in  the  house,  shop,  and  out- 
house of  him,  the  said  /.  E.  Jefferson 
there  situate,  that  is  to  say:  wines, 
whisky,  beer,  lager  beer,  Dutch  beer, 
ale,  gin,  rum,  brandy,  and  other  strong, 
intoxicating  and  spirituous  liquors  to 
the  Jurors  aforesaid  unknown,  without 
having  obtained  a  license  therefor  as  an 
inn,  tavern  or  hotel-keeper,  contrary 
to,"  etc. 

In  Picket  v.  State,  22  Ohio  St.  405, 


premises,  without  having  first  obtained 
a  license  or  permit  therefor,"  etc. 

1.  Illinois.  —  Rev.  Stat.  (1898),  c.  43, 
§  2.     See  also  supra,  note  7,  p.  555. 

2.  A  conviction  under  this  informa- 
tion was  affirmed. 

3.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported 
case. 

The  affidavit  in  this  case  (Myers  v. 
People,  67  111.  503)  was  as  follows: 
' '  State  of  Illinois,  \ 

Bureau  County.  \ 

Fletcher  Pomeroy,  being  duly  sworn. 


the  indictment  charged,    "  that  Henry    on  oath  states  that  Ballis  Myers,  on  the 


Picket,  on  the  4th  day  of  September,  in 
the  year  eighteen  hundred  and  sixty- 
nine,  with  force  and  arms,  at  the  county 
of  Hamilton  aforesaid,  did  unlawfully 
sell  intoxicating  liquors  to  one  Lewis  A. 
Martin,  to  be  drank  upon  the  premises 
where  sold,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 


1st  day  of  August,  A.  D.  187^,  and  on 
divers  days  before  and  after  said  date, 
at  and  within  the  county  of  Bureau  and 
State  of  Illinois,  divers  quantities  of  in- 
toxicating liquors  did  sell,  to  be  drank 
in,  upon  or  about  the  premises  where 
the  same  was  sold,  without  having  first 
obtained   a  license  to  keep  a  grocery. 


and  against  the  peace  and  dignity  of    contrary  to  the  form  of  the  statute  in 


the  State  of  Ohio." 

In  Sires  v.  State,  73  Wis.  251,  the 
complaint  charged  that  defendant  did 
"  unlawfully  sell  and  for  the  purpose 
of  evading  the  law,  give  away,  spiritu- 
ous, malt,  ardent,  intoxicating  liquors 
and   drinks,    not   to   be   drank  on  the 
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such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
People  of  the  State  of  Illinois. 

Fletcher  Pomeroy. 
Subscribed  and  sworn   to  before  me 
this  28th  day  of  August,  a.  d.  187.?. 

/.  IV.  Templeton,  Co.  Cl'k." 
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Form  No.  11742.' 

(Precedent  in  Wood  v.  State,  9  Ind.  App.  43.)' 

[(^Commencing  as  in  Form  No.  1082 Jj.,  and  continuing  down  to  *)]"^  did 
then  and  there  unlawfully  sell  to  Isaac  Dwezey,  one  quart  of  intoxi- 
cating liquor  at  and  for  the  price  of  twenty  cents,  to  be  drunk  and 
suffered  to  be  drunk  in  the  house,  out-house,  room  and  hallway 
appurtenant  to  said  house  of  the  said  Henry  Hall  and  Frank  Wood, 
they,  the  said  Henry  Hall  and  Frank  Wood,  not  then  and  there  hav- 
ing a  license  in  force  at  the  time,  according  to  law,  allowing  and  per- 
mitting them  to  sell  intoxicating  liquor  to  be  drunk,  and  suffered  to 
be  drunk  on,  the  premises  where  sold  [contrary  to  (j:ontinuing  and 
concluding  as  in  Form  No.  10824).]^ 

Form  No.  1 1  7  4  3  .* 

(Precedent  in  State  v.  Bunnell,  81  Ind.  315.)* 

[(Commencement  as  in  Form  No.  667-4)]^ 

Peter  HcTmner,  being  duly  sworn,  on  his  oath  says,  that  Thomas  J. 
Bunnell,  on  the  i6th  day  of  Januaij,  iS82,  at  the  county  of  White  and 
State  of  Indiana,  did  unlawfully  sell  to  one  Peter  Hemmer,  intoxi- 
cating liquors,  to  wit,  one  quart  of  intoxicating  liquors,  at  and  for  the 
price  of  tiventy  cents,  to  be  drank  and  suffered  to  be  drank  in  the 
house  and  appurtenances  thereto  belonging  of  him,  the  said  Thomas 
J.  Bunnell,  he,  the  said  Thomas  J.  Bunnell,  not  then  and  there  having 
a  license  to  sell  intoxicating  liquor  to  be  drank  or  suffered  to  be  drank 
in  his  said  house,  or  the  appurtenances  thereto  belonging,  according 
to  the  laws  of  the  state  then  in  force,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Indiana. 

[(Signature  and  jurat  as  in  Form  No.  6674-)]^ 

ii.  To  BE  Drunk  Not  on  Premises.* 
Form  No.  1 1  7  4  4 .' 

Commonwealth  of  Massachusetts. 
To  the  Justice  of  the  Police  Court  of  Lowell,  in  the  District  of  Lowell, 
in  the  County  of  Middlesex. 
Albert  Pinder  of  Loivell,  in  said  county,  in  behalf  of  the  common- 
wealth of  Massachusetts,  on  oath,  complains  XhaX.  John  T.  Donahoe  of 
Loivell  af ore'said,  on  the  seventh  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty,  at  Lowell  aforesaid,  unlaw- 
fully did  sell  intoxicating  liquors  to  one  Margaret  Baxter,  not  to  be 

\.  Indiana.  —  Rev.    Stat.    (1881),     §  ting  to  state  the  names  of  the  witnesses 

5320.     See  also  supra,  note  7,  p.  555.  in  the  body  thereof. 

2.  A  motion  to  quash  this  indictment  6.  Bequisites  of  the  Indictment,  etc.  — 
was  properly  overruled.  See,  generally,  supra,   note  2,  p.  535. 

3.  The  matter  enclosed  by  [  ]  will  When  the  provision  "  not  to  be  drunk 
not  be  found  in  the  reported  case.  on  the  premises  "  is  a  part  of  the  stat- 

4.  Indiana. — Rev.  Stat.  (1S81),  §  5312  ute,  it  should  be  alleged.  Com.  v. 
et  seq.     See  also  supra,  note  7,  p.  555.  Young,  15  Gratt.  (Va.)  664. 

5.  This  indictment  was  held  to  be  7.  Massachusetts.  —  Pub.  Stat.  (1882), 
suflScient  on  a  motion  to  quash  for  omit-  c.  100,  §   10.     See   also   supra,  note  6, 
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drunk  on  the  premises  of  said  Donahoe,  and  said  intoxicating  liquors 
were  not  then  and  there  drunk  on  the  premises  of  him,  said  Donahoe, 
by  her,  said  Baxter,  but  were  then  and  there  carried  away  from  said 
premises,  he,  said  Donahoe,  not  having  then  and  there  any  Ucense, 
appointment  or  authority  according  to  law  to  make  such  sale  of  said 
intoxicating  liquor  sold  as  aforesaid  not  to  be  drunk  on  the  said  prem- 
ises; against  the  peace  of  said  commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Albert  Finder. 
Middlesex.,  ss.  Received  and  sworn  to,  the  tenth  day  of  June.,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty,  before  said 
court. 

S.  P.  Hadley,  Clerk. 

(/)   Without  Payment  of  Tax?- 

Form  No.  11745.' 

(Precedent  in  People  v.  Aldrich,  104  Mich.  456.)' 

[(^Commencement  as  in  Form  No.  10828)]*  on  the  6th  day  of  Jan- 
uary, A.  D.  1894,  at  the  township  of  IVayland,  and  in  the  county  afore- 
said [Allegan],  Ellis  Aldrich,  late  of  said  township  of  IVayland,  in  said 
county,  was  then  and  there  a  person  whose  business  consisted  of  the 


p.  558.  This  form  was  copied  from  the 
original  papers  in  Com  v.  Donahoe, 
130  Mass.  2S0. 

1.  Beqaisites  of  the  Indictment,  etc.  — 
Generallv.  —  See   supra,  note    2,  p.  480. 

Describing  Defendant. —  That  defend- 
ant was  a  liquor  dealer  must  be  stated. 
State  V.  Martin,  34  Ark.  340. 

Nature  of  unpaid  tux  must  be  stated. 
State  V.  Martin,  34  Ark.  340. 

Indictment  must  state  the  tax, 
whether  it  is  state  tax  or  county  tax, 
and  that  it  had  not  been  paid.  State 
V.  Martin,  34  Ark.  340. 

Negativing  Exceptions.  —  Complaint 
under  Mich.  Laws  (1887),  No.  313,  must 
negative  the  fact  that  a  defendant  is  a 
druggist  who  sells  liquor  for  chemical, 
etc.,  purposes.  People  v.  Haas.  79 
Mich.  449;  People  v.  Decarie,  80  Mich. 
578. 

Negativing  Payment  of  Tax.  —  In 
Com.  V.  Young,  15  Gratt.  (Va.)  664,  the 
indictment  charged  that  the  defendant 
"unlawfully  and  without  having  a 
license  therefor  according  to  law,  on  the 
home  farm  of  Charles  Carney,  in  the 
said  county  olfackson,  and  within  the 
jurisdiction  of  said  circuit  court  of  said 
county,  did  sell  by  retail  wine,  ardent 
spirits  and  mixtures  thereof,  contrary 
to,"  etc.  It  was  held  that  the  words 
"without  having  a  license  therefor  ac- 
cording to  law  "  were  not  equivalent 


to  the  words  "without  paying  such 
tax  and  obtaining  such  certificate  as  is 
prescribed  by  the  14th  section,"  which 
are  the  words  used  in  the  statute  under 
which  the  indictment  was  drawn. 

Place.  —  It  has  been  held  to  be  un- 
necessary to  describe  the  building  in 
which  the  business  was  being  carried 
on.       People    v.    Aldrich,    104    Mich. 

455- 

Quantity  of  Ltquor.  —  In  State  v. 
Clayton,  32  Ark.  185,  the  indictment 
was  considered  defective  for  not  al- 
leging whether  the  defendant  is  charged 
with  selling  by  the  quart  and  in  larger 
quantities  or  in  less  quantities  than  by 
the  quart,  as  the  punishment  for  keep- 
ing a  dram-shop  without  a  license  is 
entirely  different  from  that  for  failing 
to  pay  the  taxes  required  of  those  who 
sell  by  the  quart  and  in  larger  quanti- 
ties.    State  V.  Clayton,  32  Ark,  185. 

Precedents.  —  Complaints  for  selling 
liquor  without  payment  of  tax  are  set 
out  in  People  v.  Haas,  79  Mich.  449; 
People  V.  Bechtel,  80  Mich.  623. 

2.  Michigan.  —  Laws  (1887),  No.  313. 
See  also  supra,  note  I,  this  page. 

3.  The  conviction  in  this  case  was 
affirmed,  the  court  holding  the  informa- 
tion to  be  sufficient  as  against  the  objec- 
tion that  it  was  duplicitous. 

4.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 
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sale  of  intoxicating  liquors  at  retail,  and  was  then  and  there  engaged 
in,  and  did  then  and  there  unlawfully  engage  in,  the  business  of  sell- 
ing and  offering  for  sale  intoxicating  liquors  at  retail  as  a  beverage, 
and  did  then  and  there  sell,  to  wit,  two  drinks  of  liquor,  to  wit, 
whiskey,  to  Lytin  E.  White  and  Roy  B.  Summers  and  divers  other 
persons,  the  same  not  being  proprietary  patent  medicines,  and  with- 
out having  first  paid  in  full  the  tax  required  by  Act  No.  313  of  the 
Public  Acts  of  1887,  and  without  having  the  receipt  and  notice  for 
such  tax  posted  up  in  the  place  where  such  liquors  were  kept  for 
sale,  as  required  by  said  act;^  he,  the  said  Ellis  Aldrich,  not  being 
then  and  there  a  druggist,  and  said  liquor  not  being  then  and  there 
sold  for  chemical,  scientific,  mechanical,  medicinal,  or  sacramental 
purposes, 2  contrary  to  [(^continuing  and  concluding  as  in  Form  No. 
10828).]^ 

Form  No.  11746.* 

(^Commencement  as  in  Form  No.  10710.) 

That,  on  the  twenty-ninth  day  oi  July.,  i896,  at  the  city  of  Utica,  in  said 
county  and  state  aforesaid,  the  said  Alexander  Schmidt  and  Eva 
Schmidt  wilfully  and  maliciously,  wrongfully  and  unlawfully  did  sell, 
and  cause  to  be  sold,  distilled,  rectified,  spirituous,  fermented  and 
malt  liquors,  ale,  beer  and  wine,  in  less  quantities  than  five  gallons 
at  a  time,  by  retail,  to  be  drunk  on  the  premises,  to  William  Yates, 
Hannah  Calahan,  and  to  divers  other  persons  whose  names  are  to 
the  grand  jury  unknown,  and  then  and  there  did  deliver,  and  cause 
to  be  delivered,  in  pursuance  of  said  sale,  to  the  said  William  Yates, 
Hannah  Calahan,  and  to  divers  other  persons  whose  names  to  the 
grand  jury  are  unknown,  said  liquors,  wines,  ale  and  beer,  to  wit, 
one  gill  of  wine,  one  gill  of  brandy,  one  gill  of  rum,  one  gill  of  gin,  one 
gill  of  whiskey,  one  gill  of  cordial,  ofie  gill  of  bitters,  om  gill  of  ale, 
one  gill  of  porter,  one  gill  of  beer,  07ie  gill  of  lager  beer,  and  one  gill 
of  certain  strong,  spirituous  and  fermented  liquor  to  the  grand  jury 
aforesaid  unknown,  without  having  paid  excise  taxes  upon  the  busi- 
ness of  trafficking  in  liquors,  and  without  having  a  liquor  tax  certifi- 
cate therefor,  and  not  being  authorized  thereto  by  law. 

(Signature  and  indorsements  as  in  Form  No.  10710.) 

Form  No.  i  i  7  4  7  .* 

(Precedent  in  Ledbetter  v.  U.  S.,  170  U.  S.  607.)* 
[(Commencement  as  in  Form  No.  10729.')]'^ 

1.  The  information  sufficiently  This  is  substantially  the  indictment 
charged  that  the  receipt  and  notice  in  People  v.  Schmidt,  19  Misc.  Rep. 
were  not  posted  where  the  liquors  were  (N.  Y.  County  Ct.)  458,  and  was  held  to 
kept  for  sale.  be   sufficient   against   a   demurrer   for 

2.  The  information  sufficiently  nega-     duplicity. 

lived   the    fact  that    the  liquors   were  5.   United    States.  — 18     Stat,    at    L. 

sold    by   defendant   as   a   druggist   in  (1875),  c.  36,  §  16,  relating  to  carrying 

strict  compliance  with  law.  on   the  business   of   a  retail  dealer  in 

3.  The  matter  to  be  supplied  in  [  ]  liquor  without  having  paid  the  special 
will  not  be  found  in  the  reported  case,  tax  therefor. 

4.  New  York.  —  Birds.  Rev.  Stat.  6.  This  indictment  was  held  suf- 
<i896),  p.  1903,  §  I  ^/  seq.  See  also  ficient,  as  charging  the  offense  in  the 
supra,  note  i,  p.  559.  language  of  the  statute. 
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The  grand  jurors  of  the  United  States  of  America  duly  empanelled, 
sworn  and  charged  to  inquire  in  and  for  the  body  of  said  Southern 
District  of  lowa^  at  a  term  of  the  United  States  District  Court  begun 
and  held  at  Keokuk,  in  said  district,  on  the  Hth  day  of  April,  a.  d. 
i856,  in  the  name  and  by  the  authority  of  the  United  States  of 
America,  upon  their  oaths  do  find  and  present  that  Lewis  Ledbetter, 

late  of  said  district,  heretofore,  to  wit,  on  the day  of  April, 

A.  D.  \Z96,  in  the  county  of  Appanoose,  in  the  Southern  District  of 
lowa,^  and  within  the  jurisdiction  of  this  court,  did  then  and  there 
wilfully,  unlawfully  and  feloniously  carry  on  the  business  of  a  retail 
liquor  dealer  without  having  paid  the  special  tax  therefor,  as  required 
by  law,  contrary  to  [(^continuing  and  concluding  as  in  Form  No. 
10729).Y 

(ni)   Without  Permit."^  ^ 

Form  No.  1 1  748.* 

(Precedent  in  State  v.  Brannon,  6  Kan.  App.  767.)* 

[(Commencement  as  in  Form  No.  10825)]^  that  one  Michael Brannan, 
at  the  county  oi  Kingman  in  the  state  of  Kansas  aforesaid,  and  within 
the  jurisdiction  of  this  court,  on  the  fourteenth  day  oi  July,  i896,  in  a 
certain  one  story  frame  building  situated  and  standing  on  the  follow- 
ing described  real   estate  in  said  county  oi  Kingman  and  state  of 

a  misdemeanor,  because  it  failed  to  al- 
lege that  the  giving  away  was  a  pretext 
to  evade  the  provisions  and  penalty  of 
the  law.     Wendt  v.  State,  32  Neb.  182. 

Precedents  may  be  found  in  State  v. 
Reno,  41  Kan.  674;  State  v.  Rohrer,  34 
Kan.  427;  State  v.  Copp,  34  Kan.  522; 
State  v.  Schweiter,  27  Kan.  499. 

In  State  v.  Crimmins,  31  Kan.  377, 
the  fifth  count  of  an  information,  con- 
viction under  which  was  sustained, 
charged  as  follows:  ' '  that  Michael  Crim- 
mins, at  said  county  of  Wyandotte,  state 
of  Kansas,  within  the  jurisdiction  of 
this  court,  on  or  about  theyfr.f/day  of 
March,  \^8j,  at  and  in  a  certain  one- 
story  frame  building,  situate  and  being 
on  lot  r\\xm\i&x  one  hundred  and  seventy- 
five  (775)  on  James  street,  in  Kansas 
City,  Kansas,  according  to  the  plat  of 
said  city  on  file  and  recorded  in  the  of- 
fice of  the  register  of  deeds  for  said 
county,  without  taking  out  and  having 
a  permit  to  sell  intoxicating  liquors, 
as  provided  by  the  statutes  in  such  case 
made  and  provided,  did  unlawfully  sell 
and  barter  certain  spirituous,  malt, 
vinous,  fermented  and  other  intoxicat- 
ing liquors,  contrary  to,"  etc. 

4.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi, 
§  31  et  seq.  See  also  supra,  note  3, 
this  page. 

6.  This  information  was  held  to  be 
sufficient  as  against  a  motion  to  quash. 


1.  In  this  case  it  was  held  that, 
"  properly  speaking,  the  indictment 
should  state  not  only  the  county,  but 
the  township,  city  or  other  municipality 
within  which  the  crime  is  alleged  to 
have  been  committed;  but,  the  authori- 
ties, in  this  particular,  are  much  less 
rigid  than  formerly." 

2.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported  case. 

3.  Selling  Without  Permit.  —  See  Kan. 
Gen.  Stat.  (1897),  c.  loi,  §  31  et  seq. 

Certainty.  — An  information  for  sell- 
ing in  violation  of  the  prohibitory  liquor 
law  must  state  either  that  the  defend- 
ant had  no  permit  to  sell  or  that  having 
a  permit  he  sold  in  a  manner  prohibited 
by  law.     State  z/.  Burkett,  51  Kan.  175. 

Kind  of  intoxicating  liquor  sold  need 
not  be  stated.  State  v.  Brooks,  33  Kan. 
708. 

Name  of  purchaser  need  not  be  stated. 
State  V.  Whisner,  35  Kan.  271;  State  v. 
Cook,  30  Kan.  82;  State  v.  Sterns,  28 
Kan.  154;  State  v.  Schweiter.  27  Kan. 
499;  Junction  City  v.  Webb,  44  Kan.  71. 

Pretext.  —  An  information  charging 
defendant  with  having  unlawfully  and 
knowingly  given  away  "  to  George  Sav- 
age intoxicating  liquor,  one  pint  of  malt 
liquor,  called  beer,  not  then  and  there 
having  a  license  to  sell  malt,  spirituous 
or  vinous  liquor  and  not  having  a  drug- 
gist's permit  to  sell,"  etc.,  did  not  charge 
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Kansas,  to  wit,  (describing  the  real  estate),  without  having  procured 
from  X.\iQ  probate  judge  of  said  county  any  permit  to  sell  any  intoxi- 
cating liquors,  did  then  and  there  unlawfully  sell  and  barter  spirit- 
uous, vinous,  fermented  and  other  intoxicating  liquors  for  other  than 
excepted  purposes,  to  wit,  medical,  scientific,  and  mechanical  pur- 
poses, contrary  to  [(continuing  and  concluding  as  in  Form  No.  10^5).]^ 

Form  No.  1 1749.' 
(Precedent  in  State  v.  Whisner,  35  Kan.  273.)* 

[(Commencement  as  in  Form  No.  10825.  y^ 

Whereas,  upon  a  certain  inquiry  by  and  before  me,  lately  instituted 
and  carried  on  at  the  city  of  La  Cygne,  in  said  Linn  county,  in  the 
state  of  Kansas,  into  and  concerning  certain  violations  of  an  act  of 
the  legislature  of  the  state  of  Kansas,  entitled  "  An  act  amendatory 
and  supplemental  to  chapter  128  of  the  Session  Laws  of  1881,  being 
an  act  entitled  An  act  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors,  except  for  medical,  scientific  and  mechanical 
purposes,  and  to  regulate  the  manufacture  and  sale  thereof  for  such 
excepted  purposes,"  approved  March  7,  1885,  and  of  the  act  to  which 
said  act  is  amendatory  and  supplemental,  to  me  theretofore  duly 
alleged  and  notified,  the  testimony  of  certain  witnesses,  to  wit,  John 
L.  Beckman,  John  R.  Gaines,  Gala  J.  Goss,  William  L.  Michael,  Elmer 
E.  Deel,  then  and  there  attending,  appearing  and  deposing  before 
me,  in  obedience  to  my  certain  subpoena  so  commanding,  theretofore 
duly  issued  and  served,  each  of  said  witnesses  having  been  by  me  first 
duly  sworn  to  testify  the  truth,  the  whole  truth  and  nothing  but  the 
truth,  and  true  answers  make  to  all  questions  which  by  me  might  be 
propounded  touching  any  violations  of  the  provisions  of  said  acts,  or 
of  either  of  them,  and  which  testimony  was  then  and  there  reduced  ta 
writing,  and  signed  by  said  witnesses  respectively,  and  is  now  filed 
herewith,  did  and  does  disclose  that  one  Robert  Whisner  had  com- 
mitted, at  said  Linn  county,  in  the  state  of  Kansas,  the  several  cer- 
tain offenses  hereinafter  specifically  and  formally  charged  as  the  same 
are  hereinafter  charged;  and  did  have  and  has  in  his  possession  at 
the  place  hereinafter  charged  and  described,  the  property  hereinafter 
described,  and  then  and  there  kept  and  used  and  keeps  and  uses  the 
same  for  the  unlawful  purposes  hereinafter  charged: 

Now,  therefore,  I,  Selwyn  Douglas,  county  attorney  of  Linn  county, 
in  the  state  of  Kansas,  in  the  name  and  by  authority  of  the  state  of 
Kansas,  come  now  here  and  give  the  court  to  understand  and  be 
informed  that  Robert  Whisner,  at  the  county  of  Linn,  in  the  state  of 
Kansas,  on  the  1st  day  of  May,  iS85,  without  having  procured  from 
the  probate  judge  of  said  county  any  permit  to  sell  intoxicating 
liquors,  did  then   and  there  unlawfully  sell  and  barter  spirituous, 

1.  The  matter  to  be  supplied  in  [  ]  3,  This  information  was  held  to  be 
will  not  be  found  in  the  reported  sufficient  on  the  authority  of  State  v. 
case.  Brooks,  33  Kan.  708;   State  v.  Shackle, 

2.  Kansas. — Gen.  Stat.  (1897),  c.  loi;  29  Kan.  341;  State  v.  Olferman,  2g 
Laws  (1885),  c.  149;  Laws  (1881),  c.  128.  Kan.  502;  State  v.  Sterns,  28  Kan.  154; 
See  also  supra,  note  3,  p.  561.  State  v.  Schweiter,  27  Kan.  499. 
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malt,  vinous,  fermented  and  other  intoxicating  liquors  [contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state  of  Kansas\. 

Wherefore,  I,  Selwyn  Douglas,  county  attorney  as  aforesaid,  in 
the  name  and  by  the  authority  of  the  state  of  Kansas,  do  pray  that  a 
warrant  may  issue  for  the  arrest  of  the  said  Robert  Whisner;  and  that 
such  other  and  further  proceedings  may  be  had  as  in  such  cases  pro- 
vided by  law. 

Selwyn  Douglas, 
County  Attorney  of  Linn  County,  Kansas. 

State  of  Kansas,  Linn  County,  ss. — Selwyn  Douglas,  county  attor- 
ney of  said  Linn  County,  being  by  me  first  duly  sworn,  deposes 
and  says  that  the  foregoing  information  subscribed  by  him  is  true, 
according  to  the  best  of  his  information  and  belief;  and  he  further 
says  that  no  permit  has  ever  been  issued  to  said  defendant,  Robert 
Whisner,  by  the  probate  judge  of  said  county  to  sell  intoxicating 
liquors. 

Selwyn  Douglas. 

Subscribed  and  sworn  to  before  me,  on  this  15th  day  of  July,  i885. 

(seal)  W.  a.  C.  Kerman, 

Clerk  District  Court,  Linn  Co.,  Kansas.^ 

Form  No.  11750.* 

(Precedent  in  State  v.  Rohrer,  34  Kan.  427.)' 

^Commencing  as  in  Form  No.  10825,  and  continuing  down  to  *)]*  in 
the  south  portion  of  a  certain  connected  row  of  frame  buildings 
fronting  east  on  Spruce  street,  between  North  Second  street  and  North 
Third  street,  in  the  city  of  Abilene,  in  said  county  of  Dickinson  and 
state  of  Kansas,  then  and  there  being,  did  then  and  there  unlawfully 
sell,  barter  and  give  away  spirituous,  malt,  vinous,  fermented  and 
other  intoxicating  liquors,  without  taking  out  and  having  any  permit 
to  sell  intoxicating  liquors,  and  contrary  to  \{continuing  and  concluding 
as  in  Form  No.  10825).]* 

(«)   Without  Posting  Up  Certificate.^ 

1.  Against  objection,  this  verifica-  fronting  east  on  Spruce  street,  between 
tion  was  held  to  be  suflBcient,  the  court  North  Second  street  and  North  Third 
saying:  "A  person  who  makes  such  street,  in  the  city  of,"  etc.,  were  suf- 
a  verification  imports  that  he  has  in-  iicient  as  meaning  the  "  south  building 
formation  and  is  entitled  to  entertain  of  a  connected  row  of  frame  buildings 
the  belief  he  expresses,  and   when  he  fronting  east,"  etc. 

swears  '  to  the  best  of  his  information  Statement  of   the   offense    in  this    in- 

and  belief  he  swears  that  he  has  in-  formation  is  suflScient  in  all  respects, 

formation  and  belief."  State  z/.  Shackle,  29  Kan.    341;  State  v. 

2.  Kansas. — Gen.  Stat.  (1897),  c.  loi.  Hunt,  29  Kan.  762;  State  w.  Whisner, 
§  31  etseq.  35   Kan.    271;    State   v.    Crimmins,    31 

3.  This  information  was  attacked  on  Kan.  376;  State  v.  Teissedre,  30  Kan. 
the  ground  that  it  did  not  sufficiently  476. 

describe  the  place  where  the  liquor  was  4.  The  matter  to  be  supplied  in  [  ] 
sold.  It  was  held,  however,  that  the  will  not  be  found  in  the  reported  case, 
words  "in  the  south  portion  of  a  cer-  5.  Selling  Withont  Posting  Certificate 
tain  connected  row  of  frame  buildings    or  License.  —  See 
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Form  No.  1 1  7  5  i . ' 

{Commencing  as  in  Form  No.  11597,  and  continuing  down  to  f )  did 
then  and  there  sell,  offer  and  expose  for  sale,  and  give  away,  cause, 
suffer  and  permit  to  be  sold,  offered  and  exposed  for  sale  and  given 
away,  under  his  direction  and  authority,  strong  and  spirituous  liquors, 
wines,  ales  and  beer,  being  intoxicating  liquors,  in  quantities  less 
than  five  gallons  at  a  time,  to  be  drunk  in  the  house  or  premises 
aforesaid,  without  having  duly  obtained  and  posted  the  liquor-tax 
certificate  therefor,  as  provided  by  chapter  112  of  the  laws  of  1896. 

Wherefore  (continuing  and  concluding  as  in  Form  No.  11597).  ' 


Alabama.  —Civ.  Code  (1896),  §  4128. 
Delaware.  —  Rev.  Stat.  (1893),  p.  411, 

c.  53.  §  5- 

New  York.  —  Laws  (1897),  c.  312,  § 
13,  amending  Birds.  Rev.  Stat.  (1896), 
p.  1915,  §  21  (Laws  (1896),  c.  112,  §  21). 

North  Carolina. — Laws  (1899),  c.   Ii, 

§34. 

See  list  of  statutes  cited  supra,  note 
I.  p.451- 

Bequisites  of  the  Indictment,  etc.  — 
Generally.  —  See  supra,  note  2,  p.  480. 

Describing  Defendant.  — Complaint  is 
sufficient  in  identifying  the  defendant 
as  a  dealer  if  it  describes  him  as  "  a 
person  then  and  there  engaged  in  the 
business  of  selling  and  offering  and 
keeping  for  sale,  spirituous  and  intoxi- 
cating liquors."  It  need  not  set  forth 
the  specific  cause  for  the  purpose  of 
showing  him  to  be  a  dealer.  People  v. 
Telford,  56  Mich.  541. 

Duplicity.  —  Charging,  in  one  count, 
selling  intoxicating  liquors  without  a 
license,  and,  in  a  second  count,  a  fail- 
ure to  post  license,  does  not  render  an 
indictment  duplicitous.  Witherspoon 
-v.  State,  (Tex.  Crim.  App.  1898)  44  S. 
W.  Rep.  164. 

Charging  defendant  with  engaging  in 
the  business  of  selling  and  offering  for 
sale  spirituous  and  intoxicating  liquors 
without  having  paid  to  the  treasurer  of 
the  proper  county  the  annual  tax  re- 
quired and  without  having  the  receipt 
or  notice  for  such  tax  posted  up  in  the 
place  where  the  liquors  were  kept  for 
sale,  defendant  not  then  and  there 
being  a  druggist  who  sells  liquor  for 
chemical,  scientific,  medicinal  or  sac- 
ramental purposes  only,  sufficiently 
alleged  an  offense  under  Mich.  Laws 
(18S7),  No.  313,  §  7,  and  charged  but  a 
single  offense.  People  v.  Paquin,  74 
Mich.  34. 

In  People  v.  Huffman,  24  New  York 
App.  Div.  233,  defendant  was  charged 
with  the  "  crime  of  selling  liquor  in 
quantities   less  than  five  gallons  at  a 


time,  without  having  paid  a  tax  as  pro- 
vided by  section  11  of  chapter  112  of 
the  laws  of  1896,  and  obtained  and 
posted  a  liquor  tax  certificate  as  pro- 
vided by  the  said  statute,  which  crime 
is  thus  defined,  by  sections  31  and 
34  of  said  statute,  and  was  commit- 
ted, as  follows:  The  said  Wm.  H. 
Huffman  did,  on  or  about  the  26th  day 
of  March,  1896,  at  the  town  of  Friend- 
ship, in  the  county  of  Allegany  afore- 
said, wilfully  *  *  *  sell  and  cause, 
suffer  and  permit  to  be  sold,  liquor 
in  quantities  less  than  five  gallons 
at  a  time,  io  James  Whalen  and  C.  H. 
Robinson,  and  to  divers  other  persons, 
and  to  divers  persons  to  the  jury  afore- 
said unknown,  and  did  then  and  there 
unlawfully  deliver,  and  cause  to  be 
delivered,  in  pursuance  of  such  sale, 
to  the  sa.\d  James  Whalen  and  C.  [^.] 
Robinson,  and  to  said  divers  other  per- 
sons, and  to  said  divers  persons  to  the 
jury  aforesaid  unknown,  liquor,  to  wit, 
one  pint  distilled  spirits  *  *  *  without 
having  paid  a  tax  therefor  and  obtained 
and  posted  a  liquor  tax  certificate  as  re- 
quired by  the  provisions  of  chapter  112 
of  the  laws  of  1896,  contrary  to  the  form 
of  the  statute,"  etc. 

It  was  held  that  the  indictment  was 
not  demurrable  as  charging  more  than 
one  crime. 

Negativing  Exceptions. — As  druggists 
are  not  required  to  keep  their  liquor- 
tax  receipts  posted,  a  complaint  for 
selling  liquor  without  having  liquor- 
tax  receipt  posted  should  aver  that 
defendant  is  not  a  druggist  selling  for 
chemical,  scientific,  medicinal  or  sacra- 
mental purposes.  People  v.  Telford, 
56  Mich.  541. 

Purchaser's  Name.  —  An  indictment 
need  not  state  to  whom  liquors  were 
sold.  So  held  under  S.  Dak.  Laws 
(1897),  c.  72.  State  V.  Williams,  (S. 
Dak.  1898)  75  N.  W.  Rep.  815. 

1.  New  York.  —  Laws  (1896),  c.  112. 
See  also  supra,  note  5,  p.  563. 
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Form  No.  11752.' 

(Precedent  in  State  v.  Williams,  (S.  Dak.  1898)  75  N.  W.  Rep.  815  f 

^{Commencement  as  in  Form  No.  10837)Y  that,  on  the  30th  day  of 
August,  A.  D.  iS97,  at  the  city  of  Woonsocket,  in  the  county  and  state 
aforesaid,  Mark  Williams,  late  of  said  city,  in  said  county  and  state, 
was  then  and  there  a  person  whose  business  consisted  of  the  sale  of 
intoxicating  liquors  at  retail  by  the  drink,  and  was  then  and  there 
engaged  in  and  did  then  and  there  unlawfully  engage  in  the  business 
of  selling  intoxicating  liquors  at  retail  by  the  drink,*  and  did  then 
and  there  sell  and  deliver,  to  wit,  two  gills  of  liquor,  the  same  being 
less  than  five  gallons,  to  wit,  whiskey,  the  same  not  being  proprietary 
patent  medicines,  and  without  having  first  paid  in  full  the  license 
required  by  Chapter  Number  72  of  the  Public  Acts  of  a.  d.  1897, 
State  of  South  Dakota,  and  without  having  the  receipt  and  notice  for 
such  license  posted  up  in  the  place  where  such  liquors  were  kept  as 
required  by  said  act,  —  he,  the  said  Mark  Williams,  not  being  then 
and  there  a  registered  pharmacist,  and  the  said  liquor  not  being  then 
and  there  sold  for  chemical,  scientific,  medicinal,  mechanical  or 
sacramental  purposes,  —  contrary  to  [(continuing  and  concluding  as  in 
Form  No.  10837).]^ 

(o)    Without  Taking  Prescribed  Oath.^ 

Form  No.  11753.* 

(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  with 
force  and  arms  and  unlawfully  did  sell  then  and  there  whiskey, 
brandy,  rum,  gin  and  other  spirituous  liquors,  without  the  license, 
and  taking  the  oath  prescribed  in  the  code  of  said  state,  contrary  to 
(continuing  and  concluding  as  in  Form  No.  10689'). 

(15)  For  Unlawfully  Transporting.^ 

1.  South  Dakota.  —  Laws  (1897),  c.  72.  Price  need  not  be  stated.  State  v. 
See  also  supra,  note  5,  p.  563.  Rogers,  39  Mo.  431. 

2.  This  information  was  held  to  be  6.  Georgia. —  3   Code   (1895),    §  444. 
good,  but  the  case,  on  appeal,  was  re-  See  also  supra,  note  5,  this  page, 
versed  for  misconduct  and  comments  7.  For  statutory  provisions  relating  to 
on  the  part  of  the  state's  attorney.  the  offense  of  unlawful  transportation 

3.  The  matter  to  be  supplied  in  [  ]  see  the  following: 

will  not  be  found  in  the  reported  case.         Iowa.  —  Code  (1897),  §^  2396,  2419  et 

4.  It  was  held  in  this  case,  also,  that     seq. 

the  allegation  that  defendant  "  did  then  Kansas. —  Gen.  Stat.   (1897),  c.    101, 

and   there    unlawfully   engage   in    the  §  61. 

business  of  selling  intoxicating  liquors  Maine. —  Laws   (1893),    c.    307,    §   2; 

at   retail"  was  sufficient:    the   allega-  Laws  (1891),  c.  132,  §  2;  Laws  (1887),  c. 

tion  that  the  specific  sale  was  that  of  140,  ^  3  {amending    Rev.  Stat.  (1883),  c. 

whiskey  might  be  treated  as  surplus-  27,  §  31). 

age,  the  gist  of  the  offense  being  engag-  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

ing  in  the  business  without  a  license,  too,  §  17. 

6.  Beqoisites  of  the  Indictment,  etc.  —  AV«/  Hampshire.  —  Pub.  Stat.  (1891), 

Generally.  —  See  supra,  note  2,  p.  480.  c.  112,  ^  21  et  seq. 

Kind   of  liquor  sold    need    not    be  North  Dakota.  —  Rev.  Codes   (1895), 

stated.     State  v.  Rogers,  39  Mo.  431.  §  7618. 
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Rhode  Island.  —  Gen.  Laws  (1896),  c. 
102.  §  26  et  seq. 

Vermont.  — Stat.  (1894),  §j5  4466,  4503 
et  seq. 

See  list  of  statutes  cited  supra,  note 
I,  p.  451- 

Beqtiisites  of  the  Indictment,  etc.  — 
Generally. — See  supra,  note    i,  p.  452. 

Certainty.  —  Facts  constituting  the 
offense  must  be  alleged.  State  v. 
Higgins,  53  Vt.  191;  State  v.  Benjamin, 
49  Vt.  loi. 

Charging  in  Language  of  Statute.  —  A 
complaint,  founded  on  Me.  Rev.  Stat. 
{1883),  c.  27,  §  31,  simply  following  the 
language  of  the  statute,  was  held  to  be 
too  vague  and  indefinite,  in  State  v. 
Lashus,  79  Me.  541.  The  complaint  in 
this  case  charged  that  defendant  "did 
then  and  there  knowingly  transport 
from  place  to  place,  in  the  state  of  il/aiw^, 
intoxicating  liquors,  with  intent  that 
the  same  shall  be  sold  in  violation  of 
law  in  said  county  of  Kennebec  in  said 
state  of  Maine  by  some  person  to  said 
complainant  unknown,  and  with  intent 
then  and  there  to  aid  said  person  to 
said  complainant  unknown  in  said  sale 
in  said  county  of  Kennebec  in  said  state 
of  Maine,  against  the,"  etc. 

Intent  to  sell  liquor  within  the  state 
must  be  alleged.  State  v.  Munch,  (Me. 
1886)  7  Atl.  Rep.  115;  Com.  v.  Locke, 
114  Mass.  288.  But,  under  Mass.  Stat. 
(1869),  c.  415,  §  37,  intent  to  sell  within 
the  state  need  not  be  alleged,  the  gist 
of  the  offense  being  the  receiving  for 
transportation,  to  a  third  person,  liquors 
sold  or  intended  to  be  sold.  Com.  v. 
Locke,  114  Mass.  288. 

Places  fro?n  and  to  which  the  liquor  is 
carried  should  be  alleged,  unless  the 
transportation  is  wholly  within  the 
same  town.  State  v.  Libby,  84  Me. 
461;  State  V.  Lashus,  79  Me.  541;  Com. 
V.  Keefe,  143  Mass.  467:  Com.  v.  Hut- 
chinson, 6  Allen  (Mass.)  595. 

Scienter  on  the  part  of  the  carrier 
must  be  alleged.  State  v.  McDonough, 
84  Me.  488;  State  v.  Higgins,  53  Vt. 
191;  State  V.  Benjamin,  49  Vt.  loi. 

Precedents.  —  See  State  v.  Smith,  61 
Me.  386;  Com.  v.  Doherty,  116  Mass. 
13;  Com.  V.  Locke,  114  Mass.  288;  Com. 
V.  Blanchard,  105  Mass.  173. 

In  State  7j.  Higgins,  53  Vt.  191,  a 
complaint  before  a  justice  of  the  peace 
for  a  violation  of  the  statute  in  procur- 
ing and  transporting  intoxicating  liquor 
charged  as  follows: 

"  State  of  Vermont,  Caledonia  Connty, 


ss.  To  Walter  P.  Smith,  Esq.,  one  of 
the  justices  of  the  peace  within  and  for 
the  county  of  Caledonia,  comes  G.  JV. 
Ward,  police  and  informing  officer  for 
the  village  of  .S"^.  Johnsbury,  for  the 
county  of  Caledonia,  in  his  proper  per- 
son, and  on  his  oath  of  office,  makes 
complaint;  thatyaw^j  Higgins,  of  St. 
Johnsbury,  in  the  county  of  Caledonia, 
on  the  23d  day  of  August,  A.  D.  1879, 
at  St.  Johnsbury  aforesaid,  within  the 
village  of  St.  Johnsbury,  did  at  divers 
times  act  as  the  agent  for  other  persons 
and  firms,  for  the  sale  of  intoxicating 
liquors,  and  did,  then  and  there,  take 
orders  from  divers  persons  for  other 
persons  and  firms  for  intoxicating 
liquor,  said  other  persons  not,  then  and 
there,  being  lawfully  authorized  and 
appointed  agents  in  this  State  for  the 
sale  of  liquors;  and  did,  then  and  there, 
aid,  abet  and  assist  certain  other  persons 
and  firms  to  sell  and  furnish  intoxi- 
cating liquors,  all  without  authority, 
contrary  to,  etc.;  also  that  the  said 
James  Higgins  at  St.  Johnsbury  afore- 
said, within  the  village  of  St.  Johnsbury, 
on  the  2^d  day  of  August,  A.  D.  1879, 
did  at  divers  times  aid,  abet  and  assist 
certain  persons  and  firms,  whose  names 
to  the  said  complainant  are  unknown, 
to  sell,  furnish  and  giveaway,  at  St. 
yi^/iWj/'Mrj' aforesaid,  inloxicatingliquors 
without  authority,  contrary  to,  etc.; 
also  that  the  saidyirzw^'j  Higgins,  at  St. 
Johnsbury  aforesaid,  within  the  village 
of  St.  Johnsbury,  on  the  2jd  day  of 
August,  A.  D.  1879,  did  aid,  abet  and 
assist  certain  persons  and  firms,  not  resi- 
dent or  doing  business  in  this  State, 
whose  names  to  the  said  complainant 
are  unknown,  to  sell,  furnish  and  dis- 
pose of  intoxicating  liquor  at  St.  Johns- 
bury aforesaid,  without  authority,  by 
then  and  there  stating  to  divers  persons, 
whose  names  to  said  complainant  are 
unknown,  the  prices  of  said  liquors, 
and  by  then  and  there  taking  orders 
from  said  last-named  persons  for  such 
liquors,  and  by  then  and  there  forward- 
ing such  orders  to  said  first-named 
persons  and  firms,  and  by  then  and 
there  delivering  such  liquors  to  said 
last-named  persons,  contrary  to,"  etc. 
This  complaint  was  held  to  be  defective, 
on  the  authority  of  State  v.  Benjamin, 
49  Vt.  loi,  for  not  naming  the  persons 
or  firms  for  whom  the  defendant  acted 
as  agent  or  from  whom  or  for  whom 
he  took  orders. 

1.  Massachusetts.  —  Pub.  Stat.  (1882), 
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Essex,  ss. 

To  the  Justice  of  the  Second  District  Court  of  Essex,  in  the  County 
oi  Essex,  and  Commonwealth  oi  Massachusetts: 

Geo.  W.  Bullock,  in  behalf  of  the  commonwealth  of  Massachusetts^ 
on  oath  complains  that  Geo.  W.  Currier,  ol  Amesbury,  in  said  county, 
on  the  thirtieth  day  of  August,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-four,  with  force  and  arms  at  Amesbury,  in  said 
county,  did  then  and  there  bring  into  the  said  town  of  Amesbury, 
said  Amesbury  being  then  and  there  a  town  in  which  licenses  of  the 
first  five  classes  for  the  sale  or  for  the  exposure  or  keeping  for  sale 
of  spirituous  or  intoxicating  liquors  are  not  granted,  certain  spiritu- 
ous and  intoxicating  liquors,^  he,  the  said  Geo.  W.  Currier,  then  and 
there  having  reasonable  cause  to  believe  that  the  same  were  intended 
to  be  sold  in  said  Amesbury  in  violation  of  law,  and  that  said  spiritu- 
ous liquors  were  not  being  transported  through  said  Amesbury  to  a 
place  beyond, 1  against  the  peace  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statutes  in  such  cases  made  and  provided. 

He,  therefore,  prays  that  said  defendant  may  be  arrested  and 
brought  before  the  said  Second  District  Court  of  Essex,  in  said  county, 
and  held  to  answer  to  this  complaint,  and  further  dealt  with,  relative 
to  the  same,  according  to  law. 

Geo.  W.  Bullock. 

Received  and  sworn  to  this  fifth  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-four,  before  said 
court. 

(seal)  Geo.  W.  Cate,  Justice. 

(16)  For  Violation  of  Law  Relating  to  Screens,  etc.* 

c.    lOO,   §   17.     This   form   was   copied  See  list  of  statutes  cited  supra,  note 

from   the  original  papers  in   Com.  v.  i,  p.  451. 

Currier,  164  Mass.  544.  Beqaisites  of  the  Indictment,   etc.  — 

1.  In  Com.  V.  Brown,  154  Mass.  55,  Generally. — See  supra,  note  i,  p.  452. 
in  a  similar  complaint,  the  quantity  of  Describing  premises  as  "the  front 
liquor  was  set  forth,  while  the  fact  room  in  the  first  story  of  the  building 
that  it  was  not  being  transported  situate  and  numbered  ^j,  of  West  Ded- 
through  the  town  was  not  stated.  ham  street,   in  said  Boston"  in  a  com- 

2.  For  statutory  provisions  relating  to  plaint  for  maintaining  a  screen,  etc.. 
screens,  etc.,  see  the  following:  upon    premises    licensed    for    sale   of 

Connecticut.  —  Laws  (1889),  c.  112.  liquor,  was  sufficient.     Com.  v.  Keefe, 

Delaware.  —  Rev.  Stat.  (1893),  p.  417,  140  Mass.  301. 
c.  53.  §  4-  Precedents. —  In    Lincoln    Center  v. 

Indiana,  —  Horner's    Stat.    (1896),    §  Linker,  6  Kan.  App.  369.  it  was  held 

5323^/.  that  a  complaint,  charging  a  violation 

Massachusetts. —  Stat.  (1882),  c.  259.  of  an  ordinance  of  a  city  of  the  third 

Mississippi. — Anno.    Code   (1892),   §  class,  regulating  the  sale  of  malt,  etc., 

1607.  by  prohibiting  the  sale  thereof  in  quan- 

Nebraska.  —  Comp.   Stat.    (1899),    §  titles  of  less  than  one  gallon  in  separate 

3619.  bottles  or  packages  in  any  room  in  said 

New  York.  —  Laws  (1897),  c.  312,  §  city  not  open  to  public  gaze,  in  the  lan- 

22,  amending  Birds.  Rev.  Stat.  (1896),  p.  guageof  the  ordinance,  is  good  against 

1920,  §  31  (Laws  (1896),  c.  112,  §  31).  a  motion  to  make  more  specific. 

Oklahoma.  —  Slat.  (1893),  §  3167.  Charging   that   the  defendant  "  un- 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  lawfully,  did  place,  maintain,  and  au- 

102,  §  62  et  seq.  thorize   and   permit  to   be  placed  and 
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{a)  In  General. 

Form  No.  11755.* 

{Commencement  as  in  Form  No.  6726)  and  within  the  judicial  dis- 
trict of  said  court,  was  duly  licensed,  as  required  by  the  laws  of  said 
commonwealth,  to  sell  spirituous  and  intoxicating  liquor  in  certain 
premises,  to  wit:  the  front  room  in  the  first  story  of  the  building 
situate  and  numbered  one  and  two  in  Head  place  in  said  Boston,  and 
within  said  judicial  district,  and  that  the  said  premises  were  then 
and  there  used  by  the  said  Cameron  for  the  sale  of  spirituous  and 
intoxicating  liquor  under  the  provisions  of  such  license,  and  that  the 
said  Cameron  did  then  and  there  place  and  maintain  upon  said  prem- 
ises, so  used  as  aforesaid  for  the  purpose  aforesaid,  a  certain  screen, . 
blind,  shutter,  curtain,  partition,  painted  window,  ground-glass  win- 
dow, and  stained-glass  window,  in  such  a  way  as  to  interfere  with  a 
view  of  the  business  conducted  upon  said  premises,  and  with  a  view 
of  the  interior  of  said  premises,  against  the  {continuing  and  concluding 
as  in  Form  No.  6726). 

(b)  At  Certain  Hours. 

Form  No.  1 1  7  5  6  .* 

{Commencing  as  in  Form  No.  11593,  and  continuing  do7vn  to  *.)  That 
John  Doe,  of  said  town  of  Cromwell,  a  person  duly  licensed  to  sell 
spirituous  and  intoxicating  liquors  in  the  said  town,  with  force  and 
arms,  did,  between  the  hours  of  twelve  o'clock  of  Friday  night,  the 
eighthda.y  of  September,  a.  d.  i89P,  and^z;^ o'clock  of  Saturday  vaormng 
next  following,  by  a  certain  screen  or  other  device,  obstruct  the  view 
of  the  bar  and  the  interior  of  said  premises  from  the  main  entrance, 
and  from  the  sidewalk  and  street  adjacent  thereto,  against  the  {con- 
tinuing and  concluding  as  in  Form  No.  11593). 

{c)  On  Flection  Day. 

Form  No.  i  1757.* 
(Precedent  in  People  v.  Kennedy,  105  Mich.  77.)* 

[{Commencing  as  in  Form  No.  10828,  and  continuing  down  to  *)]*  was 
proprietor  of  and  kept  a  saloon  where  intoxicating  liquors  were  sold 

maintained   upon   said  premises,  used  p.   567.      This   form   was  copied   from 

by  him  as  aforesaid,  certain  blinds  and  the  original  papers  in  Com.  v.  Cameron, 

ground  glass  in  the  door  and  curtains  141  Mass.  83. 

and    partitions,    so    that   such    blinds,  2.   Connecticut.  —  Laws  (1889),  c.  112. 

ground  glass  in  the  door,  curtains  and  See  also  supra,  note  2,  p.  567. 

partitions    then    and    there    interfered  3.  Michigan.  —  How.     Anno.     Stat, 

with  a  view  of  said  business  conducted  (1882),  §  2283/4.     See  also  supra,  note 

upon  his  said  premises  under  the  license  2,  p.  567. 

aforesaid  by  him,"  etc.,  was  held  suf-  4.  This  information  was  held  to  be 

ficient   to  sustain  a  conviction,  under  sufficient  and  a  conviction  thereunder 

Mass.  Stat.  (1880),  c.  239,  §  2,  as  amended  was  sustained  {criticizing    Robison    v. 

Mass.  Stat.  (1881),  §  225.     Com.  v.  Cos-  Haug,  71  Mich.  38). 

tello,  133  Mass    192.  5.  The  matter  to  be  supplied  in  [  ] 

1.  Massachusetts.  —  Pub.  Stat.  (1882),  will    not    be    found    in    the    reported 

c.   100,  §  12.      See  also  supra,  note  2,  case. 
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at  retail  in  a  room  in  the  rear  of  the  office  of  the  Sherman  House 
Hotel,  on  Hubbard  street,  in  the  village  of  Allegan ;  that  on  said  last- 
mentioned  date,  that  being  a  day  [to  wit,  an  election  day]^  when,  by 
the  provisions  of  Act  No.  313,  Laws  of  1887,  said  saloon  was  required 
to  be  closed,  the  curtains,  screens,  partitions,  and  other  things  that 
obstructed  the  view,  from  the  sidewalk  and  street  and  alley  in  front 
of  and  at  the  side  of  the  building  in  which  said  saloon  was,  of  the  bar 
and  place  in  said  room  where  said  liquors  were  sold  and  kept  for  sale, 
were  not  removed;  but,  on  the  contrary  thereof,  the  said  William 
Kennedy  did  then  and  there,  as  aforesaid,  obstruct  the  view  from  said 
sidewalk,  street,  and  alley,  in  front  of  and  at  the  side  of  the  building 
in  which  said  saloon  and  room  were,  by  not  removing  said  curtains, 
screens,  partitions,  and  other  things  that  then  and  there  obstructed 
the  view  from  the  street,  sidewalk,  and  alley  in  front  of  and  at  the 
side  of  the  building  in  which  said  saloon  was  then  situated;  contrary 
[(continuing  and  concluding  as  in  Form  No.  1082S).^ 

(d)  On  Holiday. 

Form  No.  11758.* 
(Precedent  in  Herron  v.  State,  17  Ind.  App.  162.)* 

^Commencement  as  in  Form  No.  10807.)^^ 

William  Royer,  of  lawful  age,  being  duly  sworn  upon  oath  says,  he 
is  informed  and  believes  that  at  and  in  the  county  of  Montgomery,  and 
state  oi  Indiana,  on  the  Jfih  day  oi  July,  i896,  one  Thomas  Herron, 
did  then  and  there  unlawfully  erect,  cause  to  be  erected,  and  kept  in 
position  certain  screens,  blinds,  and  obstructions,  which  said  blinds, 
screens,  and  obstruction  were  placed  by  said  Thomas  Herron  in  a 
certain  building  and  room  kept,  operated  and  controlled,  by  the  said 
Thomas  Herron,  in  which  said  room  intoxicating  liquors  were  sold  on 
July  Jf,  1 895,  and  are  sold  by  virtue  of  a  license  issued  under  the 
laws  of  the  state  of  Indiana,  in  less  quantities  than  a  quart  at  a  time, 
to  be  drunk  on  said  premises  and  in  said  room,  that  sales  of  intoxi- 
cating liquors  are  forbidden  by  the  laws  of  the  state  of  Indiana  on 
said  4ih  day  oi  July,  and  that  said  curtains,  blinds  and  screens  did 
then  and  there  obstruct  the  entire  view  of  said  room  so  kept  by  the 
said  Thomas  Herron,  from  the  highway  upon  which  said  room  is  situ- 
ated and  from  the  people  who  passed  upon  said  highway  in  front  of 
and  by  said  room  so  kept  by  the  said  Thomas  Herron,  contrary  to 
the  statutes  in  such  cases  made  and  provided  and  against  the  peace 
and  dignity  of  the  state  of  Indiana. 

[(Signature  and  iurat  as  in  Form  No.  10807.y\^ 

1.  The  words  enclosed  by  [  ]  will  not  §§  5323<",  5323*/.  See  also  supra,  note 
be  found   in   the  reported  case.     They     2,  p.  567. 

have  been  inserted  to  specify  with  more  4.  A  judgment  of  conviction  in  this 

certainty  the  fact  that  the  day  in  ques-  case   was   afl5rmed,    the  court  holding 

tion  was  one  on  which  it  was  unlawful  that  although  the  affidavit  stated  some, 

to  sell  liquor.  but   not   all,   of  the    facts   requisite   to 

2.  The  matter  to  be  supplied  in  [  ]  charge  an  offense  under  another  and 
will  not  be  found  in  the  reported  case,  different  statute,   it  was  not  therefore 

3.  Indiana. —  Horner's  Stat.    (1896).  bad  for  duplicity. 
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(J)  On  Sunday. 

Form  No.  11759.' 

(Precedent  in  State  v.  Mathis,  18  Ind.  App.  608.)* 

[(^Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]"* 
that,  on  the  21st  day  of  June,  iS96,  at  the  county  of  Warren,  and  the 
state  of  Indiana,  Samuel  B.  Mathis,  being  then  and  there  the  owner 
and  proprietor  of  a  room  on  \h&  first  floor,  situate  on  town  lot  number 
19,  in  William  Kenfs  addition  to  the  town  of  Williamsport,  in  said 
county  and  state;  which  said  room  was  then  and  there  located  and 
fronted  upon  a  certain  public  street,  being  then  and  there  known  as 
Monroe  street,  in  which  said  room  intoxicating  liquors  were  then  and 
there  sold  by  the  said  Mathis  under  and  by  virtue  of  the  laws  of  the 
United  States,  to  be  used  and  drunk  as  a  beverage  and  to  persons  not 
then  and  there  holding  a  prescription  from  a  regular  physician,  did 
then  and  there  unlawfully  maintain  such  room  in  such  manner,  that 
by  screens,  blinds,  and  obstructions,  then  and  there  unlawfully 
placed,  arranged,  erected,  and  maintained  by  said  Mathis,  in  such 
manner  as  to  and  did  prevent  the  entire  view  of  the  interior  of  said 
room  from  any  and  all  points  on  said  street,  said  day  being  the  first 
day  of  the  week,  commonly  called  Sunday,  [contrary  to  {continuing  and 
concluding  as  in  Form  No.  10692^.^ 

(17)  With  Allegation  of  Former  Conviction.* 


1.  Indiana.  —  Horner's  Stat.  (1896), 
?§  5323^,  53230^.  See  also  supra,  note 
2,  p.  567. 

2.  In  this  case  it  was  held  that  a  per- 
son who  sells  intoxicating  liquors  under 
and  by  authority  of  a  license  from  the 
United  States  is  amenable  to  the  pro- 
visions of  Ind.  Laws  (1895),  p.  248,  ^  4 
(Thornton's  Rev.  Stat.  Ind.  (1897),  §§ 
7634-7641),  providing  that  during  the 
days  and  hours  when  the  sales  of  in- 
toxicating liquors  are  prohibited  by  law 
the  room  in  which  such  liquors  are  sold 
shall  be  so  arranged  that  the  whole  of 
the  interior  may  be  viewed  from  the 
street  or  highway. 

3.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

4.  For  statutory  provisions  relating  to 
allegations  of  former  conviction  see 
the  following: 

Connecticut.  —  G&Xi.  Stat.  (1888),  §§ 
1643,  1644. 

Maine. — Rev.  Stat.  (1883),  c.  27,  §  57. 

Michigan. —  Laws  (1899),  p.  280. 

New  Hampshire. — Pub.  Stat.  (1891), 
c.  112,  §  29. 

Vermont.  —  Stat.  (1894),  §§  4468,  4533. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  451. 


Bequisites   of  the  Indictment,  etc.  — 

Generally. — See  supra,  note   2,  p.  480. 

Certainty. —  An  allegation  of  a  former 
conviction  is  insufficient  unless  it  avers 
with  certainty  the  time,  the  court  and 
the  county  in  which  the  judgment  was 
rendered.     State  v.  Small,  64  N.  H.  491. 

Principal  Offense.  —  Insufficient  alle- 
gation as  to  prior  conviction  does  not 
vitiate  the  indictment  as  the  principal 
offense  charged.     State  v.  Dorr,  82  Me. 

341- 

Technical  accuracy  is  not  required  in 
setting  out  a  former  conviction,  under 
Me.  Rev.  Stat.,  c.  27,  §  57.  State  v. 
Welch,  79  Me.  99;  State  v.  Wentworth, 
65  Me.   234. 

Time  of  Prior  Conzdction.  —  The 
former  conviction  need  not  be  alleged 
to  have  occurred  within  one  year  be- 
fore the  finding  of  the  indictment  for 
the  subsequent  offense.  State  v.  Adams, 
64  N.  H.  440. 

Precedent.  -^  In  State  v.  Welch,  79 
Me.  99,  the  complaint,  containing  a 
clause  charging  former  conviction,  is 
set  out  as  follows: 

"  State  of  Maine.  Cumberland,  ss. 
To  the  recorder  (the  judge  being  absent 
from  the  court-room)  of  our  Municipal 
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Form  No.  11760.' 

{Commencing  as  in  Form  No.  108 Jfi,  and  continuing  do7vn  to  \.) 
And  the  said  Daniel  Webster,  state's  attorney  as  aforesaid,  on  his 
oath  of  office  aforesaid,  further  gives  the  court  to  understand  and  be 
informed  that,  heretofore,  to  wit,  on  the  first  day  of  February,  a.  d. 
i2)98,  at  said  Woodstock,  in  said  county  of  Windsor,  the  saXd.  John  Doe 
was  convicted,  by  and  before  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  the  county  of  Windsor,  of  the  crime  of  owning,  keep- 
ing and  possessing  intoxicating  hquor  with  the  intent  to  sell,  furnish 
and  give  away  the  same  without  authority,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  108 JfO). 


Court  for  the  city  of  Portland,  in  the 
county  of  Cumberland. 

Ezra  Hawkes  of  Portland,  in  said 
county,  competent  to  be  a  witness  in 
civil  suits,  on  the  twenty-fifth  day  of 
March,  A.  D.  \%S6,  in  behalf  of  said 
State,  on  solemn  affirmation,  complains 
that  he  believes  that  on  the  twenty-fifth 
day  of  March,  in  said  year,  at  said 
Portland,  intoxicating  liquors  were, 
and  still  are  kept  and  deposited  by 
James  Welch  and  Daniel  Welch  of  Port- 
land, in  said  county,  in  the  shop  and 
its  appurtenances,  situated  on  the 
northerly  side  of  Pleasant  street,  in  said 
Portland,  and  numbered  one  on  said 
street,  and  occupied  by  %^\A  James  and 
Daniel  Welch,  said  James  and  Daniel 
Welch  not  being  then  and  there  author- 
ized by  law  to  sell  said  liquors  within 
said  State,  and  that  said  liquors  then 
and  there  were,  and  now  are  intended 
by  %a.\di  James  and  Daniel  Welch  for  sale 
in  the  State  in  violation  of  law,  against 
the  peace  of  the  State  and  contrary  to 
the  form  of  the  statute  in  such  case 
made  and  provided. 

And  the  said  complainant,  on  his 
solemn  affirmation  aforesaid,  further  al- 
leges and  complains,  that  the  said 
James  Welcn  has  been  before  convicted 
in  the  municipal  coutx.,  for  the  city  of 
Portland,  to  wit,  on  \he  fourth  day  of 
uMay,  A.  D.  i8(fe,  of  unlawfully  keeping 
and  depositing  in  this  State,  in  said 
county  of  Cumberland,  intoxicating 
liquors,  with  the  intent  that  said  liquors 
should  be  sold  in  this  State  in  violation 
of  law,  against  the  peace  of  -the  State 
and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

He  therefore  prays  that  due  process 
be  issued  to  search  the  premises  here- 
inbefore mentioned,  where  said  liquors 
are  believed  to  be  deposited,  and  if  there 
found,  that  the  said  liquors  and  vessels 
be  seized  and  safely  kept  until  final 
action   and   decision    be   had   thereon. 


and  that  sa.i<i  James  and  Daniel  Welch 
be  forthwith  apprehended  and  held  to 
answer  to  said  complaint,  and  to  do 
and  receive  such  sentence  as  may  be 
awarded  against  them. 

Ezra  Hawkes. 

Cumberland,  ss.  On  this  twenty-fifth 
day  of  March  aforesaid,  personally  ap- 
peared the  said  Hawkes  and  made  solemn 
affirmation  that  the  above  complaint,  by 
him  signed,  is  true. 

Before  me,  Edwin  L.  Dyer, 

Said  Recorder." 

It  was  held  that  the  averments  were 
suflSciently  accurate,  under  Me.  Rev. 
Stat.  (1883),  c.  27,  §  57. 

In  State  v.  Wentworth,  65  Me.  234, 
former  conviction  was  alleged  by 
stating  "  that  the  said  Horace  Went- 
worth" had  "once  before  been  con- 
victed of  a  single  sale,  under  section  28 
of  chapter  27  of  the  Revised  Statutes 
of  Maine,  in  the  county  of  York,  to  wit, 
on  the  iith  -day  of  October,  a.  d.  187^, 
in  the  municipal  court  of  the  city  of 
Biddeford." 

In  State  v.  Gorham,  65  Me.  270, 
former  conviction  was  set  out  as  fol- 
lows: "And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present, 
that  the  said  Charles  E.  Gorham  has 
been  once  before  convicted  as  a  com- 
mon seller  of  intoxicating  liquors,  un- 
der section  29,  of  chapter  27,  of  the 
Revised  Statutes  of  said  State,  in  said 
county  of  York." 

An  allegation  of  prior  conviction  is 
set  out  in  State  v.  Longley,  79  Me.  53. 

1.  Vermont.  —  Stat.  (1894),  §  4533. 
See  also  supra,  note  4,  p.  570. 

Before  a  jiutice  of  the  peace  the  clause 
in  the  information  may  be  as  follows: 
"  And  the  said  Daniel  Webster,  State's 
Attorney  as  aforesaid,  comes  and  gives 
the  said  Abraham  Kent,  Esq.,  justice  of 
the  peace  as  aforesaid,  to  understand 
and  be  informed  that  the  saHA  John  Doe 
prior  to  this  time,  to  wit,  on   \hQ  first 
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Form  No.  1 1 7  6 1 .' 

{Commencing  as  in  Form  No.  10723,  and  continuing  down  to  f.) 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that,  heretofore,  to  wit,  on  the  first  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  at 
said  Woodstock,  in  said  county  of  Windsor,  the  said  John  Doe  was  con- 
victed, by  and  before  Abraham  Kent,  a  justice  of  the  peace  within 
and  for  the  county  of  Windsor,  of  the  crime  of  owning,  keeping  and 
possessing  intoxicating  liquor  with  the  intent  to  sell,  furnish  and 
give  away  the  same  without  authority,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  107 2S). 

Form  No.  1 1  7  6  2 .' 

(Precedent  in  State  v.  Wyman,  80  Me.  117.)' 

^{Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)]* 
without  any  lawful  authority,  license  or  permission,  did  then  and 
there  sell  a  quantity  of  intoxicating  liquors,  to  wit,  one  pint  of 
intoxicating  liquors,  to  one  Wilder  S.  Grant,  against  the  peace  of 
the  state  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  Henry  Wyman  was  duly  convicted,  by  the 
Supreme  Judicial  Court,  at  a  term  thereof  holden  2X  Belfast,  within 
and  for  the  county  of  Waldo,  on  the  first  Tuesday  oi  January,  a.  d. 
\^86,  of  selling  a  quantity  of  intoxicating  liquors. 

\{Signatures  as  in  Form  No.  10697. y^^ 

Form  No.  11763.* 

(Precedent  in  State  v.  Hodgson,  66  Vt.  136.* 

[{Commencement  as  in  Form  No.  IO84O)]*  that  Edward  Hodgson,  of 
Orwell,  in  the  county  of  Addison  and  state  of  Vermont,  on  the  7th  day 
oi  June,  a.  d.  \%92,  at  Orwell,  in  the  county  of  Addison  aforesaid,  did, 
at  divers  times,  sell,  furnish  and  give  away  intoxicating  liquor  without 
authority,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

And,  the  said  state's  attorney,  on  his  oath  aforesaid,  comes  and 
gives  said  court  further  to  understand  and  be  informed  that  the  said 
Edward  Hodgson,  prior  to  this  time,  to  wit,  at  the  December  term  of 

day  of  February,  \2,g8,  at  Woodstock,  in  viction).     See  also  supra,  note  4,  p.  570. 

the  county  of  Windsor,  before  and  by  3.  In    this    case    the    averment   of   a 

the  consideration   oi  John  Smith,  Esq.,  former  conviction  was  held  to  be  suffi- 

a  justice  of   the   peace  within  and  for  cient. 

the  County  of  f^twd^jc^r,  was,  as  appears  4.  The  matter  to  be  supplied  in  [  ] 

of   record,  convicted  of"  {continuing  as  will  not  be  found  in  the  reported  case. 

in  Form  No.  iijbo).  5.    Vermont.  — Stat.  (1894),  §  4460  (re- 

1.  Vermont. — Stat.  (1894),  §  4533.  lating  to  the  offense  of  furnishing  in- 
See  also  supra,  note  4,  p.  570.  toxtcating  liquor);  Stat.  (1894),  §  4533 

2.  Maine.  — Laws  (1887),  c.  140,  §  5,  (relating  toallegation  of  former convic- 
Laws  (1885),  c.  366,  t5  2,  amending  Rev.  tion).     See  also  supra,  note  4,  p.  570. 
Stat.  (1883),  c.  27,  §  34  (relating  to  the  6.  Motion  in  arrest  of  judgment  in 
offense    of    selling   liquor);    Rev.   Stat,  this   case  was  overruled,   and  the  in- 
(1883),  c.  27,  §  57  (relating  to  former  con-  formation  held  to  the  sufficient. 
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the  county  court,  held  aX  Middlebury,  in  and  for  the  county  oi  Addison, 
on  the  first  Tuesday  of  December,  a.  d.  iS91,  before  and  by  considera- 
tion of  said  court,  was,  as  appears  of  record,  convicted  of  selling, 
furnishing,  and  giving  away  intoxicating  liquor  against  the  law  in  such 
case  made  and  provided,  contrary  to  [{continuing  and  concluding  as  in 
Form  No.  108J^O).y 

b.  Warrant.* 

(1)  For  Arrest  of  Liquor  Seller. 

(a)  Generally. 

Form  No.  11764.* 

(Precedent  in  State  v.  Schweiter,  27  Kan.  502.) 

State  of  Kansas,  Sedgwick  County,  ss.  —  The  State  of  Kansas  to  the 
Sheriff  of  the  County  of  Sedgwick,  in  the  State  of  Kansas.  —  Whereas, 


1.  The  matter  to  be  supplied  in  [  ] 
will  not  be  found  in  the  reported 
case. 

2.  See  also  the  title  Warrants  of 
Arrest. 

Certainty.  —  In  Bridgeford  v.  Lex- 
ington, 7  B.  Mon.  (Ky.)  47,  the  war- 
rant upon  which  the  proceeding  was 
founded  required  the  defendants  to 
appear  before  the  city  court  "  to  answer 
to  the  City  oi  Lexington  why  they  should 
not  be  fined  for  presuming  to  sell  by 
retail,  without  a  proper  and  legal 
license  so  to  do,  any  quantity  of  wine, 
brandy,  whiskey,  etc.,  on  the  nth  of 
February,  18^6,"  etc.  It  was  held  that 
the  warrant  was  too  indefinite  to  au- 
thorize a  judgment  by  the  city  under 
an  ordinance  making  it  penal  to  sell  by 
retail  less  than  a  quart. 

Negativing  Exceptions.  —  A  warrant 
for  violation  of  Ky.  Stat.  (1894),  §  2557, 
need  not  negative  the  exceptions  con- 
tained in  a  subsequent  section  of  the 
statute.  Thompson  v.  Com.,  (Ky.  1898) 
46  S.  W.  Rep.  492. 

Under  Special  Prohibitory  Law.  —  A 
warrant  which  charges  sale  of  liquor 
in  violation  of  a  special  prohibitory 
law  applicable  to  a  certain  county  has 
been  held  to  be  sufficient,  notwithstand- 
ing the  law  has  been  modified  by  a 
general  liquor  law.  Thompson  v. 
Com.,  (Ky.  1898)  45  S.  W.  Rep.  X039. 
But  a  warrant  which  charged  defend- 
ant with  having  sold  liquor  in  quanti- 
ties less  than  twenty  gallons,  in  a  cer- 
tain county,  was  held  to  be  insuflicient 
where  the  general  law,  which  had 
modified  the  special  law  applicable  to 
that  county,  fixed  the  minimum  amount 
permitted  to   be   sold  at   five   gallons. 


Thompson  v.  Com.,  (Ky.  1898)  45  S. 
W.  Rep.  1039. 

In  City  Council  v.  Forman,  (Ky. 
1897)  43  S.  W.  Rep.  682,  the  police- 
court  warrant  charged  the  defendant 
with  "  unlawfully  selling  spirituous 
liquors,  to  wit,  whiskey,  to  one  Frank 
Eggleman;  said  Forman  being  a  drug- 
gist and  said  liquor  not  being  sold  on 
the  prescription  of  a  physician;  in  said 

city,  on   the day  of  October,  "iZqs, 

against  the  ordinance  of  said  city  in 
such  cases  made  and  provided."  It 
was  held  that  a  conviction  could  not  be 
sustained  where  the  evidence  failed  to 
show  at  what  time  and  at  what  place 
the  offense  was  actually  committed,  or 
even  the  existence  of  an  ordinance 
upon  the  subject;  also,  for  the  reason 
that  Ky.  Stat.  (1894),  §  2558,  prohibit- 
ing a  druggist  from  selling  liquor  ex- 
cept on  prescription,  does  not  apply  to 
localities  where  it  is  not  shown  that  the 
law  is  in  operation. 

Warrant  for  arrest  in  violation  of 
local-option  law  (Mich.  Laws  (1889), 
No.  207)  issued  by  a  justice  of  the 
peace  need  not  recite  the  evidence 
showing  that  the  law  was  in  force  in 
the  county.  People  v.  Bennett,  107 
Mich.  430. 

Warrant  for  violation  of  local-option 
law  (Mich.  Laws  (1889),  No.  207)  need 
not  set  out  evidence  showing  that  de- 
fendant was  not  a  druggist.  People  v. 
Bennett,  107  Mich.  430. 

Precedents.  —  See  Matter  of  Eddy,  40 
Kan.  592;  State  v.  Staples,  37  Me.  228; 
State  V.  Duggan,  15  R.  I.  403;  State  v. 
Beswick,  13  R.  I.  211. 

3.  Kansas.  —  Gen.  Stat.  (1897),  c.  loi. 
See  also  supra,  note  2,  this  page. 
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on  the  2Jiih  day  of  Septetnber,  iS81,  an  information  was  filed  in  the 
district  court  of  the  county  of  Sedgwick^  state  of  Kansas,  in  the  office 
of  the  clerk  of  said  court,  signed  and  verified,  by  the  county 
attorney  of  the  county  of  Sedgwick,  state  of  Kansas,  charging  Henry 
Schweiter,  late  of  Sedgwick  County,  Kansas,  with  having,  on  the  2Sd 
day  of  September,  iZ81,  at  and  in  the  county  of  Sedgwick,  state  of 
Kansas,  in  a  one-story  brick  building,  standing  on  the  north  end  of 
lot  number  seventy-two  (7Z)  on  Douglas  avenue,  in  the  city  of  Wichita, 
without  taking  out  and  having  a  permit  to  sell  intoxicating  liquors^ 
unlawfully  sold  and  bartered  spirituous,  malt,  vinous,  fermented  and 
other  intoxicating  liquors,  contrary  to  the  statute  in  such  case  made 
and  provided: 

You  are,  therefore,  hereby  commanded  forthwith  to  arrest  the  said 
Henry  Schweiter,  and  him  safely  keep,  so  that  you  have  his  body 
before  said  court  on  the  27th  day  of  September,  iS81,  that  being  the 
^rst  day  of  the  next  term  thereof,  to  answer  the  said  charge,  and 
to  be  dealt  with  according  to  law. 

Witness,  C.  A.  Van  Ness,  clerk  of  the  district  court  of  Sedgwick, 
state  of  Kansas,  and  the  seal  of  said  court,  at  Wichita,  in  said  county^ 
this  2jl^th  day  of  September,  iS81. 

(seal)  C.  a.  Van  Ness, 

Clerk  of  the  District  Court  of  the 


{Order  fixing  amount  of  bail ^ 


County  of  Sedgwick. 


Form  No.  1 1  7  6  5 .' 

(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.) 

State  of  Maine. 

Knox,  ss.  To  the  sheriff  of  our  said  county  of  Knox,  or  either  of  his 

deputies,  or  either    of  the  constables  of  the  town  of  Camden,  or 

either  of  the  towns  in  said  county.  Greeting. 

(seal)  Whereas,  Richard  Roe,  of  Camden,  on  the  first  day  of  Febrii- 
ary,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-nine,  in 
behalf  of  said  state,  on  oath  complained  to  me,  the  subscriber,  one 
of  the  trial  justices  within  and  for  said  county,  on  the  second  day  of 
January,  iS99,  at  said  Camden,  in  said  county  of  Knox,  without  law- 
ful authority,  license  or  permission  therefor,  did  sell  a  quantity  of 
intoxicating  liquors,  to-wit:  one  pint  of  intoxicating  liquor  to  one 
Samuel  Short,  against  the  peace  of  said  state  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

Therefore,  in  the  name  of  the  state  of  Maine,  you  are  commanded 

1.  Clerk's  order  fixing  bail  was  indorsed  Henry  Schweiter  shall  be  held  at  the 

upon  the  warrant,  as  follows:  sum  oi  Jive  Aundred  dollars. 

"  State  of  Kansas,  Sedgwick  County,  Witness   my   hand  and  official  seal, 

ss. — Whereas,  no  order  has  been  made  this  24th  day  of  September,  iSSi. 

by  the  District  Court  of  said  Sedgwick  C.  A.  Van  Ness,     (seal) 

county  fixing  the  amount  of  bail  in  said  Clerk  of  the  District  Court  of 

cause;  and   whereas,  there  is  no  judge  Sedgwick  Conniy,  Kansas." 

of  said  court  in  the  county  of  Sedgwick;  Consult  also  the  title  Bail  and  Recog- 

therefore,   I,  C.  A.   Van  Ness,   clerk  of  nizance,  vol.  3,  p.  i. 

said  court,  do  hereby  fix  the  amount  of  2.  Maine.  —  Rev.  Stat.  (1883),  c.  27. 

said  bail  in   which  the  within   named  See  also  supra,  note  2,  p.  573. 
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forthwith  to  apprehend  said  John  Doe,  if  he  may  be  found  in  your 
precinct,  and  bring  him  before  me,  the  subscriber,  or  some  other 
trial  justice  within  and  for  said  county,  to  answer  to  said  state  upon 
the  complaint  aforesaid. 

Witness,  my  hand  and  seal  at  Camden  aforesaid,  th\s  first  day  of 
February,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-nine. 

Abraham  Kent,  Trial  Justice. 

Form  No.  11766.' 

(Precedent  in  People  v.  Bechtel,  80  Mich.  627.) 
State  of  Michigan,  ) 
County  of  Bay,        ) 
To  the  Chief  of  Police  of  said  County,  greeting: 

Whereas,  Samuel  Catlin  hath  this  day  made  complaint  in  writing  and 
on  oath  to  me,  Daniel  Mangan,  police  justice  of  the  city  of  Bay  City, 
in  said  county,  that  heretofore,  to  wit,  on  December  6,  a.  d.  i889,  at 
the  city,  in  the  county  aforesaid,  Pred  Bechtel  was  then  and  there 
engaged  in  the  business  of  selling,  and  offering  for  sale,  spirituous 
and  intoxicating  liquors,  and  malt,  brewed,  and  fermented  liquors,  at 
retail,  and  being  so  engaged  in  said  business,  he,  the  said  Fred  Bech- 
tel, did  then  and  there,  on  said  December  6,  iS89,  unlawfully  offer  for 
sale  spirituous  and  intoxicating  liquors,  and  did  then  and  there  unlaw- 
fully give  and  furnish  spirituous  and  intoxicating  liquors,  to  wit, 
whiskey  to  one  Peter  Tierney,  he,  the  said  Bechtel,  not  having  then 
and  there  paid  to  the  county  treasurer  of  said  county  the  tax 
required  by  law  for  selling  and  offering  for  sale  spirituous  and  intoxi- 
cating liquors,  and  he,  the  said  Bechtel,  not  being  then  and  there  a 
druggist,  or  any  person  whose  business  consists,  in  whole,  or  in  part, 
of  the  sale  of  drugs  and  medicines,  and  the  liquors  so  sold  and  given 
away  and  furnished  as  aforesaid  not  being  then  and  there  proprietary 
patent  medicines.  All  of  which  complainant  has  good  reason  to  sus- 
pect, and  does  suspect,  contrary  to  the  statute. 

And  whereas,  on  examination,  on  oath,  of  the  said  Catlin,  Peter 
Tierney,  by  me,  the  said  justice,  it  appears  to  me,  the  said  justice, 
that  said  offense  has  been  committed,  and  there  is  just  cause  to  sus- 
pect the  said  Bechtel  to  have  been  guilty  thereof: 

Therefore,  in  the  name  of  the  People  of  the  State  of  Michigan,  you, 
and  each  of  you,  are  hereby  commanded  forthwith  to  arrest  the  said 
Bechtel,  and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  at  Bay  City,  in  said  county,  on 
December  11,  A.  D.  \Z89. 

(seal)  Daniel  Mangan,  Police  Justice. 

Form  No.  1 1 7  6  7  .* 

(R.  I.  Gen.  Laws  (1896),  c.  102,  §  22.) 

State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc.      To   the   sheriflf   of   the   county   of  Providence,  his 

1.  Michigan.  —  Laws  (1899),  No.  183;  2.  Rhode  Island.  —  Gen.  Laws  (1896), 
Comp.  Laws  (1897),  §§  5379  «r/j<ry.,  5412  c.  I02.  See  also  supra,  note  2,  p. 
et  seq.     See  also  supra,  note  2,  p.  573.     573. 
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deputies,  or  to  either  of  the  town  sergeants  or  constables  in  the 
county  of  Providence^  Greeting: 
(seal)  Complaint  having  been  made  to  me  on  oath,  as  above 
written,  you  are  therefore  hereby  required,  in  the  name  of  said  state, 
forthwith  to  apprehend  the  body  of  the  said  respondent  above  named 
(if  he  may  be  found  within  your  precinct),  and  him  have  before  the 
District  Court  of  the  sixth  judicial  district,  or  some  other  lawful 
authority,  to  be  dealt  with  relating  to  the  premises,  as  to  law  and 
justice  shall  appertain.  And  for  so  doing  this  shall  be  your  warrant. 
Hereof  fail  not. 

Given  under  my  hand  and  seal,  at  North  Providence,  in  said  county, 
the  second  day  of  February  in  the  year'i89P. 

John  Marshall. 
Justice  (or  Clerk')  of  the  District  Court  of  the  sixth  judicial  district 
(or  Justice  of  the  peace  authorized  to  issue  warrants  within  the  sixth 
judicial  district. 

(Jf )   Upon  Disclosure  of  Drunken  Person. 
Form  No.  1 1768.' 

(Vt.  Stat.  (1894),  §4553.) 
State  of  Vermont,  )  To  any  Sheriff  or  Constable  in  the  State, 

Windham  County,  ss,  \  Greeting: 

Whereas,  Samuel  Short  having  been  arrested  while  in  a  state  of 
intoxication  and  brought  before  the  subscribing  authority,  has  dis- 
closed that  the  liquor  whereby  such  intoxication  was  produced,  was 
obtained  from  John  Doe,  of  Bellows  Falls,  at  {describing place  accu- 
rately), on  or  about  the  second ddij  of  January,  a.  d.  iS99;  and  whereas, 
it  appears  to  the  subscribing  authority,  from  the  disclosure  of  said 
Samuel  Short,  that  the  furnishing  of  such  liquor  by  said  John  Doe  to 
said  Samuel  Short  was  an  offense  against  the  law  relative  to  the  traffic 
in  intoxicating  liquor;  therefore. 

By  authority  of  the  state  of  Vermont  you  are  hereby  commanded  to 
arrest  the  body  of  the  said  Jolm  Doe  and  have  him  forthwith  before 
the  subscribing  authority  at  Bellows  Falls,  in  said  county  of  Wind- 
ham, to  make  answer  to  the  charge  so  preferred  against  him,  and 
abide  such  order,  direction  and  decree  therein  as  to  said  court  shall 
seem  meet  in  the  premises. 

Fail  not,  but  service  and  return  make  according  to  law. 

Dated  at  Bellows  Falls,  in  the  county  of  Windham,  the  tenth  day  of 
March,  A,  D.  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

1.    Vermont.  —  Stat.    (1894),    §  4483.  arrested  while  in  a  state  of  intoxication, 

See  also  supra,  note  2,  p.  573.  and  brought  before  the   City  Court  of 

From  City  Court.  —  The   form   of  the  the  City  of  Burlington   (or  having  been 

warrant  issued  from  a  city  court  may  convicted  of  the  crime  of  becoming  and 

be  as  follows:  being  found  intoxicated  by  and  before  the 

"]  To  any  Sheriff  City  Court  of  the  City  of  Burlington),  has 

■*'  State  of  Vermont.         (    or  Constable  disclosed  that  the  liquor  whereby  such 

City  oi Burlington,  ss.  ^    of  the  State,  intoxication    was    produced,  was    ob- 

J  Greeting:  tained   from  fohn  Doe  of   the   city  of 

Whereas,  Samuel  Short,  having  been  Burlington  in  the  county  of  Chittenden, 
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(2)  For  Re-arrest  of  Drunken  Person. 

Form  No.  1 1769.' 

(Vt.  Stat.  (1894),  §  4556.) 

State  of  Vermont^         \  To  any  Sheriff  or  Constable  in  the  State, 
Windham  Qo\xx\\.y^%'a.  \  Greeting: 

Whereas,  Samuel  Short  was,  on  the  tenth  day  of  February,  a.  d.  i^99, 
convicted  before  me,  Abraham  Kent,  a  justice  of  the  peace  within  and 
for  the  county  of  Windham,  in  the  state  of  Vermont,  and  thereupon 
took  an  appeal  to  the  County  Court,  and  has  failed  to  enter  his  appeal, 
or  has  paid  his  fine  and  costs  and  has  hitherto  made  no  disclosure  of 
the  person  of  whom  he  purchased  the  liquor  which  produced  such 
intoxication.     Therefore, 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  commanded 
to  arrest  the  body  of  the  said  Samuel  Short  and  have  him  forthwith 
before  the  subscribing  authority,  at  Bellows  Falls,  in  said  county, 
that  he  may  then  and  there  disclose  the  place  where,  and  the  persons 
of  whom  the  liquor  so  producing  intoxication  was  obtained,  and  the 
circumstances  attending  it,  and  abide  such  order  therein  as  such 
court  shall  deem  just. 

Fail  not  {continuing  and  concluding  as  in  Form  No.  11168). 


at  {describing  place  accurately)  on  or  be- 
fore the  second  day  of  January,  A.  D. 
1899,  and  whereas  it  appears  to  said 
court,  from  the  disclosures  of  said 
Samuel  Short  that  the  furnishing  of 
such  liquor  by  sa.\di  John  Doe  to  said 
Samuel  Short  was  an  offense  against 
the  law  relative  to  the  traffic  in  intoxi- 
cating liquors,  therefore. 

By  the  authority  of  the  state  of  Ver- 
mont, you  are  hereby  commanded  to 
arrest  the  body  of  the  said  John  Doe 
and  have  him  forthwith  before  the  City 
Court  of  the  City  of  Burlington,  at  the 
City  Court  Rooms  in  said  Burlington,  to 
make  answer  to  the  charge  so  preferred 
against  him  and  abide  such  order,  di- 
rection and  decree  therein  as  to  said 
court  shall  seem  meet  in  the  premises. 

Fail  not,  but  service  and  return  make 
according  to  law. 

Dated  at  Burlington  in  the  county  of 
Chittenden  the  Jirst  day  of  February, 
A.  D.  1899. 

Carroll  Johnson,  City  Judge. 
Calvin  Clark,  Clerk." 

1.  Vermont.  —  Stat.  (1894),  §  4556. 
See  also  supra,  note  2,  p.  573. 

Warrant  of  arrest  and  commitment  for 
nondisclosure,  under  the  Vt.  Stat.  (1894), 
§  4483,  may  be  as  follows: 

"I  To  any  Sheriff 
"  State  of  fVrwi^Jw/,  I    or  Constable 

Windham  County,  ss.  [    in  the  State, 
J  Greeting: 


Whereas,  J^chard  Roe,  on  the  tenth 
day  of  February,  A.  D.  1899,  at  Bellows 
Falls,  in  said  county,  brought  before 
me,  Abraham  Kent,  a  justice  of  the 
peace  within  and  for  said  county  of 
Windham,  one  Samuel  Short,  charging 
him,  the  said  Samuel  Short,  with  having 
been  found  intoxicated  and  disturbing 
the  public  peace  or  tranquillity  of  ^iVA- 
ard  Roe,  aforesaid,  on  the  tenth  day  of 
February,  A.  D.  1899,  and  the  fact  being 
found  by  me,  that  the  said  Samuel  Short 
had  been  intoxicated,  and  had  disturbed 
the  public  peace  and  tranquillity,  and 
was  by  me  ordered  to  disclose,  under 
oath,  the  place  where,  and  the  person 
of  whom  the  liquor  so  producing  intoxi- 
cation was  obtained,  and  all  the  attend- 
ing circumstances,  agreeably  to  the 
provisions  of  section  thirty-three  of 
chapter  ninety-four  of  the  general 
statutes;  and  the  said  Samuel  Short 
having  neglected  and  refused  so  to  do; 
Therefore, 

By  the  authority  of  the  state  of  Ver- 
mont, you  are  hereby  commanded  to 
take  the  body  of  the  said  Samuel  Short 
and  him  commit  to  the  keeper  of  the 
jail  in  Bellows  Falls  in  the  county  of 
Windham,  aioTesaid,  within  said  prison, 
who  is  hereby  commanded  to  receive 
the  said  Samuel  Short,  and  him  safely 
keep  until  he  make  such  disclosure,  or 
until  he  be  discharged  by  me,  or  other- 
wise by  order  of  law. 


10  E.  of  F.  P. —  37. 
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c.  Motion  to  Separately  State  Offenses.  > 

Form  No.  1 1  7  7  o . 
(Precedent  in  State  v.  Lund,  49  Kan.  215.)* 

[State  of  Kansas,  Harper  county,  ss. 

In  the  District  Court  in  and  for  said  county  and  state. 
The  State  of  Kansas,  plaintiff,  \  Motion   to  require  plaintiff  to  sepa- 
against  V  rately  state  the  different  offenses  set 

Walter  Lund,  defendant.  )  forth  in  the  information.  ]3 
Comes  now  the  above  named  defendant,  Walter  Lund,  and  moves 
the  court  to  require  the  plaintiff  in  this  action  to  separately  state  the 
different  offenses  set  forth  in  the  information  filed  herein,  and  to  set 
out  the  said  separate  offenses,  to  wit,  the  offense  of  selling  liquor 
unlawfully,  and  the  offense  of  keeping  a  common  nuisance,  in  sepa- 
rate counts,  that  this  defendant  may  know  what  he  is  required  ta 
defend  against. 

\^Jeremiah  Mason,  Attorney  for  defendant.]^ 

d.  Plea.* 

,  Form  No.  1 1  7  7  i . 
(Precedent  in  Cason  v.  State,  37  Fla.  332.)* 

[State  of  Florida,  \     '     In  the  Circuit  Court  of  Lee  County,  Sixth 
Lee  County.  j  Judicial  District. 

The  State  of  Florida 
against 
William  R.  Cason. 
The  defendant,  in  person,  hy  Jeremiah  Mason,  h.\s  attorney,  says:]^ 
That  the  State  of  Florida  ought  not  to  have  or  maintain  the  afore- 
said indictment  against  him  herein,  because  he  says  that  heretofore, 
to-wit:  on    the    7th   day  oi  August,  a.  d.  i^93,  the  County  Commis- 
sioners oi  Lee  county,  upon  a  petition  of  one-fourth  of  the  qualified 
electors  in  said  county,  ordered  an  election  to  be  held  on  the  19th  day 
of  September,  a.  d.  i8PJ,  to  determine  whether  the  sale  of  intoxicating 
liquors,  wines  and  beer  should  be  prohibited  in  said  county;  that 
said  election  was  duly  advertised  and  held  according  to  law  on  the 

Hereof    fail    not,    and    due    return  Md.  410,  defendant,  indicted  for  unlaw- 

make.                          '  fully  selling  liquor,  pleaded  that  he  did 

Given  under  my  hand  this  tenth  day  sell  the  liquor,  as  charged,  but  at  the 

of  February,  A.  D.  1899.  time  of  so  doing  he  was  a  regular  phar- 

Abraham  Kent,  macist  or  druggist,  having  a  license  to 

Justice  of  the  Peace."  carry  on  the  business  of  pharmacist  or 

1.  For  the  formal  parts  of  motions,  druggist;  that  the  sale  referred  to  in 
generally,  see  the  title  Motions.  the    indictment  was    made   upon   the 

2.  It  was  held  in  this  case  that  the  written  bona-fide  prescription  of  a 
trial  court  erroneously  refused  to  grant  regular  practicing  physician,  and  that 
this  motion.  he  did  not  sell  but  once  upon  the  same 

3.  The  matter  enclosed  by  [  ]  will  prescription.  The  court  below  errone- 
not  be  found  in  the  reported  case.  ously  sustained  a  demurrer  to  this  plea. 

4.  For  the  formal  parts  of  pleas,  6.  It  was  held  that  this  plea  was  not 
generally,  see  the  title  Pleas.  vague  and   uncertain,  and  that  it  was 

Precedent.  —  In  Whitman  v.  State,  80    error  to  sustain  a  demurrer  thereto. 
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said  19th  day  of  September^  and  a  majority  of  all  the  votes  cast  at  said 
election  having  been  cast  in  favor  of  prohibiting  the  sale  of  such 
liquors  in  Lee  county,  it  was  duly  declared  by  the  proper  officers  that 
the  sale  of  liquors  in  Lee  county  should  be  prohibited.  And  this 
defendant  says  that  at  the  time  at  which  this  defendant  is  charged 
with  selling  liquors  without  a  license,  the  revenue  laws  of  Florida 
authorizing  the  sale  of  spirituous,  vinous  and  malt  liquors  was  not 
in  force  in  the  said  county  of  Lee\  wherefore  this  defendant  prays 
judgment  of  the  said  indictment,  and  that  the  same  be  quashed. 

\William.  R.  Cason.y- 

e.  Commitment.' 


1.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

BeplicatioD.  —  In  Wesson  v.  State,  109 
Ala.  61,  to  a  plea  of  former  conviction 
the  state  filed  a  replication,  which 
averred  "  that  it  is  true  that  the  de- 
fendant in  the  said  indictment  and 
judgment  of  conviction  is  the  same 
person  indicted  in  this  indictment  be- 
fore the  court,  and  that  both  indict- 
ments charge  the  offense  of  selling, 
bartering,  or  exchanging  spirituous, 
vinous,  or  malt  liquors  in  the  same 
language,  but  the  state  says  that  the 
sales  or  other  dispositions  charged  were 
at  different  times  and  to  different  per- 
sons, and  that  the  facts  developed  by 
the  former  trial  were  different  from 
those  involved  in  this  case,  and  that 
the  transactions  were  not  the  same. 
The  state  further  says  that  the  defend- 
ant has  never  been  tried  on  the  trans- 
actions involved  in  this  case."  A 
demurrer  to  this  replication  was  prop- 
erly overruled,  and  the  defendant's 
conviction  sustained. 

Consult  also  the  title  Replications. 

2.  See  also  the  title  Commitment  and 
Discharge,  vol.  4,  p.  926. 

Order  for  commitment  to  jail  is  set  out 
in  full  in  Herrick  v.  Smith,  I  Gray 
(Mass.)  12,  as  follows: 

"Commonwealth  of  Massachusetts, 
Essex,  ss.  To  the  sheriff  of/Our  county 
of  Essex,  his  deputies,  or  any  constable 
of  the  town  of  Gloucester,  in  said 
county,  and  to  the  keeper  of  the  jail  in 
Salem  in  our  said  county,  greeting. 
Whereas  upon  a  legal  warrant  issuing 
from  David  Choate,  Esquire,  a  justice 
of  the  peace  within  and  for  the  county 
of  Essex,  upon  the  complaint  under 
oath  of  James  W.  Pattillo,  Elbridge  G. 
Friend  and  Joshua  P.  Trask,  all  of 
Gloucester  in  the  county  of  Essex,  legal 
voters  in  said  town  of  Gloucester,  that 
they  have  reason  to  believe  and  do  be- 


lieve that  intoxicating  liquors,  to  wit, 
rum,  gin,  brandy,  whiskey,  strong  beer, 
ale,  porter,  wine,  and  other  intoxicating 
liquors,  the  same  not  being  cider  used 
for  other  purposes  than  that  of  a  bever- 
age, or  the  fruit  of  the  vine  for  the  com- 
memoration of  the  Lord's  Supper,  are 
kept,  deposited  and  intended  for  sale, 
in  a  certain  store  and  a  cellar  under  the 
same,  on  the  north  side  of  Front  street, 
in  said  Gloucester,  hy  Josiah  Herrick  of 
said  Gloucester,  a  person  not  authorized 
by  law  to  sell  the  same,  certain  intoxi- 
cating liquors,  to  wit,  about  two  and  one 
half  quarts  of  gin,  about  one  and  one 
fourth  gallons  of  brandy,  about  one  pint 
of  rum,  about  one  gallon  and  one  pint  of 
wine,  and  about  one  hundred  and  seven 
half  -^XTvXs  of  porter,  were  found  in  said 
store  and  cellar,  and  were  seized;  and 
the  %2Xdi  Josiah  Herrick  was  summoned 
to  appear  before  the  said  justice  of  the 
peace,  to  answer  to  the  said  complaint; 
and  it  appeared  to  the  said  justice  that 
said  liquors,  to  wit,  the  gin,  brandy, 
rum,  wine  and  porter,  above  named, 
were  intoxicating,  and  were  so  kept, 
deposited  and  intended  for  sale;  and  it 
is  considered  by  the  said  justice  that 
the  said  gin,  brandy,  rum,  wine  and 
porter,  above  named,  be  declared  to  be 
forfeited  and  to  be  destroyed. 

And  whereas  the  saXd  Josiah  Herrick 
of  said  Gloucester,  defendant,  now 
stands  convicted  before  the  under- 
signed, a  justice  of  the  peace  within 
and  for  the  county  of  Essex,  of  being  a 
person  not  authorized  by  law  to  sell  in 
the  said  town  the  said  intoxicating 
liquors  so  ordered  to  be  destroyed,  and 
of  being  the  owner  and  keeper  of  the 
said  liquors,  and  of  keeping,  depositing 
and  intending  for  sale,  the  said  liquors, 
in  said  store  and  cellar  in  said  town,  on 
the  fifth  day  of  January  in  the  year 
eighteen  hundred  and  fifty  four,  for 
which  offense,  he,  the  said  Josiah  Her- 
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Form  No.  i  i  772.' 

(Me.  Rev.  Stat.  (1883),  §  63.) 

State  of  Maine. 
Knox  County,  ss.     To  the  Sheriff  of  the  county  of  Knox,  or  the  con- 
stables of  the  town  of  Camden,  and  to  the  keeper  of  the  jail  in 
Rockland,  in  our  said  county,  Greeting: 

(seal)  Whereas,  John  Doe,  of  Camden,  in  our  county  of  Knox, 
now  stands  convicted  before  me,  Abraham  Kent,  Esquire,  one  of  the 
trial  justices  in  and  for  the  said  county  of  Knox,  on  complaint  of 
Richard  Roe,  who,  on  his  oath  complains  that  (Jlere  insert  the  sub- 
stance of  the  cofnplainf),  against  the  peace  of  the  state  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  for  which 
offense  he,  the  said  John  Doe,  is  sentenced  to  pay  a  fine  to  the  state 
oi  one  hundred  dollars,  and  the  costs  of  prosecution,  taxed  aX  fifty 
dollars  and  t7venty-five  cents,  and  to  stand  committed  until  the  sen- 
tence is  performed,  with  which  sentence  said  John  Doe,  now  before 
me,  the  said  justice,  fails  and  refuses  to  comply  with  and  perform. 

These  are  therefore  in  the  name  of  the  state  of  Maine,  to  command 
you,  the  said  sheriff,  deputies  and  constables,  and  each  of  you,  forth- 
with to  convey  the  said  John  Doe  to  the  common  jail  in  Rockland,  in 
the  county  aforesaid,  and  to  deliver  him  to  the  keeper  thereof, 
together  with  this  precept.  And  you,  the  keeper  of  the  said  jail  in 
Rocklatid  aforesaid,  are  hereby  in  like  manner  commanded  in  the 
name  of  the  state  of  Maine  to  receive  said  John  Doe  into  your  cus- 
tody in  said  jail,  and  him  there  to  safely  keep  until  he  shall  comply 
with  said  sentence,  or  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  this  tenth  day  of  March,  a.  d.  \W9. 

Abraham  Kent,  Trial  Justice. 

f.  Reasons  of  Appeal.^ 

Form  No.  1 1  7  7  3 .' 

(Commencement  as  in  Form  No.  1872')  on  a  complaint  and  warrant 
commenced  by  Richard  Roe,  complainant,  in  behalf  of  the  state, 
against  him,  the  said  John  Doe,  in  which  it  is  charged  that  on  the 
second  day  oi  February,  a.  d.  i2>99,  he,  without  lawful  authority,  did 

rick,  is  by  the  said  justice  sentenced  to  receive  the  saXd  fosiah  Herrick  (whom 

pay  twenty  dollars  for  the  use  of  said  we  herewith  send)  into  your  custody  in 

Commonwealth,  and  the  costs  of  prose-  said  jail,  and  him  there  safely  to  keep 

cution  taxed  at  twenty  five  dollars  and  iox  thirty  days,  or  until  he  shall  comply 

thirty  two  cents,  and  to  stand  committed  with  said  sentence,  or  be  otherwise  dis- 

for  thirty  days  in  default  of  payment;  charged  by  due  course  of  law. 

all    of   which    sentence    he,    the    said  Witness  my  hand  and  seal  at  Glou- 

Josiah  Herrick,  refuses  to  comply  with,  cester    aforesaid,    the    seventh    day    of 

We  therefore  command  you,  the  said  fanuary  in   the  year  eighteen  hundred 

sheriff,    deputies    and   constables,   and  a.nd  fifty-four.            David  Choate, 

each  of  you,  forthwith  to  take  and  con-  Justice  of  the  Peace." 

vey  the  said  defendant  to  the  common  1.  Maine.  —  Rev.  Stat.  (1883),  c.  27. 

jail  in  the  county  aforesaid,  and  to  de-  2.  See  also  the  title  Appeals,  vol.  i, 

liver  him,  said  fosiah  Herrick,  to  said  p.  1052  et  seq. 

keeper.     And  you,  the  said  keeper,  are  3.  Rhode  Island.  —  Gen.  Laws  (1896), 

hereby  in  like  manner,  commanded  to  c.  102,  §  40. 
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offer  to  sell,  sell  and  suffer  to  be  sold,  ale,  wine,  rum,  and  other  strong 
and  malt  liquors  and  mixed  liquors,  a  part  of  which  was  ale,  wine, 
rum,  and  other  strong  and  malt  liquors,  to  one  Samuel  Short,  without 
lawful  authority,  did  keep  and  suffer  to  be  kept  on  his  premises,  in 
his  possession  and  under  his  charge,  ale,  wine,  rum,  and  other  strong 
and  malt  liquors  and  mixed  liquors,  a  part  of  which  was  ale,  wine, 
rum,  and  other  strong  and  malt  liquors,  with  intent  to  sell  the  same  in 
this  state,  and  against  the  statute  and  the  peace  and  dignity  of  the 
state. 

And  was  adjudged  guilty  and  sentenced,  as  appears  by  the  records 
of  said  District  Court,  from  which  sentence  the  said  Joh?i  Doe  appealed 
in  due  form  of  law  to  this  court,  and  for  reasons  of  appeal  he  says 
said  judgment  and  sentence  were  wrong  and  erroneous,  and  against 
the  law  and  the  evidence,  and  ought  to  be  reversed. 

Whereupon*  he  files  these  his  reasons  of  appeal.      By  his  attorney. 

Jeremiah  Mason. 

g.  Recognizance.' 

Form  No.  11774.' 

(Me.  Rev.  Stat.  (1883),  c.  27,  §  63.) 

Be  it  remembered  that  at  a.  Justice's  Court  held  by  me,  the  sub- 
scriber, one  of  the  trial  justices  within  and  for  the  county  of  Knox, 
at  my  office  in  Camden,  in  said  county,  on  the  tenth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
personally  Si^^^tairtd  John  Doe,  John  Fen  zxidi  Richard  Den,  and  sever- 
ally acknowledged  themselves  to  be  indebted  to  the  state  of  Maine 
in  the  respective  sums  following,  to  wit: 

The  sdixd  John  Doe,  as  principal,  in  the  sum  of  one  hundred  dollars, 
and  the  said  John  Fen  and  Richard  Den,  a.s  sureties,  in  the  sum  of 
sroenty-five  dollars,  each,  to  be  levied  of  their  respective  goods,  chat- 
tels, lands  or  tenements,  and  in  want  thereof,  of  their  bodies,  to  the 
use  of  the  state,  if  default  is  made,  in  the  condition  following: 

The  condition  of  this  recognizance  is  such  that  whereas,  said  John 
Doe  has  been  brought  before  said  court  by  virtue  of  a  warrant,  duly 
issued  upon  the  complaint,  on  oath,  oi  Richard  Roe,  charging  him, 
said  John  Doe,  with  having  sold,  at  said  Camden,  oru  pint  of  intoxi- 
cating liquors  to  one  Samuel  Short,  without  lawful  authority,  license 
or  permission  therefor,  against  the  peace  of  said  state,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
said  John  Doe  having  pleaded  not  guilty  to  said  complaint,  but 
having  been  by  said  court  found  guilty  of  the  same,  and  been  sen- 
tenced to  (^designating  the  sentence'):  and  said  John  Doe  having 
appealed  from  said  sentence  to  the  Supreme  Judicial  (or  Superior^ 
Court,  next  to  be  held  at  Rockland  WiX^nn  and  for  the  said  county 
of  Knox,  on  the  third  Tuesday  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine. 

Now  therefore,  if  the  sa\d  John  Doe  shall  appear  at  the  court  afore- 
said, and  prosecute  his  said  appeal  with  effect,  and  abide  the  order 

1.  See  also  the  title  Bail  AND  Recog-  2.  Maine.  —  Rev.  Stat.  (1883),  c.  27, 
NiZANCE,  vol.  3,  p.  I.  §  51. 
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and  judgment  of  said  court,  and  not  depart  without  license,  then 
this  recognizance  shall  be  void;  otherwise  shall  remain  in  full  force 
and  virtue. 

Witness,  Abraham  Kent^  Trial  Justice. 

h.  Report  of  Arrest  of  Drunken  Person. 

Form  No.  i  1775.' 
State  of  Vermont, 
Chittenden  County, 
City  of  Burlington,  ss. 

At  the  city  of  Burlington,  in  the  county  of  Chittenden,  on  th&  fourth 
day  oi  July,  a.  d.  i2>99,  by  virtue  of  the  authority  conferred  on  me  by 
law  relative  to  the  traffic  in  intoxicating  liquor,  I,  without  warrant, 
arrested  the  body  of  Richard  Fen,  he  being  then  and  there  found  in 
such  a  state  of  intoxication  as  to  disturb  the  public  and  domestic 
peace  and  tranquillity;  and  I  have  taken  and  retained  him  in  custody 
until  he  is  in  condition  to  be  capable  of  testifying  properly  in  a  court 
of  justice,  and  of  disclosing  the  place  where  and  the  person  of  whom 
the  liquor  so  producing  intoxication  was  obtained,  and  all  the  cir- 
cumstances attending  it;  and  now  t\\\'&  fifth  day  ol  July,  a.  d.  i2,99,  I 
have  him  before  the  City  Court  of  the  city  of  Burlington,  at  said  city 
of  Burlington,  that  he  may  make  such  disclosures  and  further  be  dealt 
with  according  to  law. 

And  I  have  given  Daniel  Webster,  city  attorney,  within  and  for  said 
city  of  Burlington,  notice  of  the  arrest  of  the  said  Richard  Fen  and 
that  the  disclosures  of  the  said  Richard  Fen  are  to  be  taken  before 
said  court. 

Attest,     John  Burly,  Policeman. 
Fees. 

Disclosure ...    %1  50 

Paid  for  necessary  assistance . .      1  00 


$^  50 

2.  Civil  Proceeding's.^ 

a.  Abatement  of  Nuisance.^ 
Form  No,  11776.'* 

(Vt.  Stat.  (1894).  §  4555.) 
State  of  Vermont,         \  To  any  Sheriff  or  Constable  in  the  State, 
Windham  County,  ss.  )  Greeting: 

Whereas,  John  Doe,  of  Bellows  Falls,  in  said  county,  was,  on  the 
tenth  day  of  March,  a.  d.  \W9,  before  the  undersigned,  a  justice  of 

1.  Vermont.  —  Stat.    (1894),    §   4481     56  N.   H.   176;  Lyman  v.  Shenandoah 
et  seq.  Social  Club,  39  N.  Y.  App.  Div.  459. 

2.  Actions  on  Liqnor  Bonds.  —  See,  gen-        3.    See     also,     generally,     the     title 
erally,    the   title    Bonds,  Actions  on,     Nuisances. 

vol.  I,  p.  528.     See  also  Jacobs  J'.  Hoi-         4.    Vermont.  —  Stat.    (1894),    §    4512 
genson,  70  Conn.  68;  State  v.  Walker,     et  seq.     See  ^so  supra,  note  i,  p.  468. 
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the  peace  in  said  county,  convicted  of  keeping  a  place,  or  resort 
•called  and  known  as  a  (^Here  describe  the  place,  giving  its  name  and  loca- 
tion as  in  the  complaint),  which  has  been  adjudged  a  common  nuisance, 
and  ordered  to  be  abated. 

Now,  therefore,  by  the  authority  of  the  state  of  Vermont,  you  are 
hereby  commanded  forthwith  to  abate  such  nuisance  by  shutting  up 
the  place  aforesaid  upon  giving  the  said  /ohn  Doe  reasonable  notice 
to  remove  whatever  goods  and  effects  he  may  lawfully  possess 
therein;  and  upon  shutting  up  such  place,  you  will  post  upon  the 
door,  or  main  entrance  to  the  same,  a  notice  in  words,  as  follows: 
"Closed  Siga\n?,t  John  Doe,  of  Bellows  Falls,  by  order  of  Abraham 
Kent,  Justice  of  the  Peace,"  and  sign  such  notice  in  your  official 
capacity. 

Fail  not,  but  service  and  return  make  according  to  law. 

Dated  at  Bellows  Falls,  in  the  county  of  Windham,  the  twelfth  day 
of  March,  a.  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Injunction.* 

(1)  Application.2 

For  form  of  petition  for  temporary  injunction  to  restrain  tenant 
and  his  subtenant  from  maintaining  liquor  nuisance  see  the  title 
Injunctions,  vol.  9,  Form  No.  10929. 

(2)  Restraining  Order. 

For  form  of  order  to  restrain  the  maintenance  of  a  liquor  nuisance 
«ee  the  title  Injunctions,  vol,  9,  Form  No.  10988  and  note. 


e.  Mandamus.' 

Form  No.  1 1  777.* 

(Precedent  in  State  v.  Keaough,  68  Wis.  136.)* 

fState  of  Wisconsin, )  t    ^u    /->•      -^  /->      *. 
^Douglas  County.      [  ^^  ^^^  ^'"-'^'^  C^"''^- 

1.  See  also  the  title  Injunctions,  vol.        3j  See  also,  generally,  the  title  Man- 

9,   p.  822.  DAMUS. 

2.  In  State  z/.  Crawford,  28  Kan.  726,         4.    Wisconsin. —  See   Laws    (1885),  cc. 
is  set  out  a  petition  for  an  injunction     i6r,  296. 

to   perpetually   shut   up   and  abate   a  6.  This   was   an    alternative   writ  of 

liquor  saloon  as   a  nuisance.     The  in-  mandamus  commanding  the  defendant, 

junction  was  refused  on  the  ground  of  the  town  treasurer,  to  accept  a  certain 

a  want   of   power  on   the   part   of   the  license  fee,  and  to  execute  and  deliver 

court  to   grant  such  an  injunction,   a  to  the  relator  the  proper  receipt  theVe- 

statute  affording  another  complete  and  for.      The   order   of   the    circuit  court 

adequate  remedy,  which   should  have  sustaining  a  demurrer  to  the  defend- 

been  pursued.  ant's  answer   to   this   alternative  writ 

was  affirmed. 
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The  State   of  Wisconsin   ex   rel. " 
Joseph  Terry,  petitioner, 
against 
John  Keaough,  Treasurer  of  the 

To^vn  of  Superior,  defendant.  J^ 

On  reading  and  filing  the  affidavit  of  Joseph  Terry,  the  relator  above 
named,  dated  the  11th  day  of  June,  iS86,  and  on  motion  of  Stephen 
Bacon,  of  counsel  for  the  relator,  it  is  ordered  that  an  alternative 
writ  of  mandamus  issue  out  of  and  under  the  seal  of  this  court, 
directed  to  the  said  John  Keaough,  commanding  him  forthwith  to  take 
one  hundred  dollars  as  the  fee  or  sum  to  be  paid  for  the  keeping  of  a 
saloon  at  251  West  Second  street,  Superior,  in  the  town  of  Superior,  in 
said  county,  for  the  sale,  in  quantities  less  than  ^«<?  gallon,  of  strong, 
spirituous,  malt,  ardent,  or  intoxicating  liquors,  to  be  drank  on  the 
premises,  for  the  license  year  ending  X\v&  first  Tuesday  in  May,  i887, 
and  to  make,  execute,  and  deliver  to  Joseph  Terry  the  requisite  receipt 
therefor,  to  exhibit  to  the  town  clerk  of  the  town  of  Superior,  said 
county,  as  one  of  the  conditions  precedent  to  procuring  the  issuance 
of  his  license  by  said  clerk  for  such  sale,  pursuant  to  the  order  here- 
tofore made  by  the  town  board  of  said  town  granting  him  such  license, 
or  that  the  said  John  Keaough  show  cause  to  the  contrary  before  the 
court  on  the  6th  day  oi  July,  iS86,  at  10  o'clock  A.  u.,  at  the  term  of 
said  court  to  be  held  at  the  court  house  in  Superior,  in  said  town,  on 
the  6th  day  oi  June,  iS86. 

Dated  the  28th  day  of  June,  i886. 

S.  H.  Clough,  Circuit  Judge. 


d.  Penalties  and  Forfeitures.^ 


1.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

2.  See  also,  generally,  the  title  Pen- 
alties, Forfeitures,  Fines  and 
Amercement. 

Precedents. —  In  Washington  v.  Green- 
wood. (Miss.  1898)  23  So.  Rep.  258,  the 
town  of  Greenwood  filed  its  declaration 
against  George  C.  Washington  to  re- 
cover a  penalty  of  $500,  alleging,  among 
other  things,  that  during  the  years  1895 
and  1896,  and  up  to  the  ninth  day  of 
February,  1897,  said  Washington  occu- 
pied a  storehouse  in  the  town  of  Green- 
wood as  a  merchant,  and  on  the  first  day 
of  February,  1897,  and  on  other  days 
prior  thereto  during  said  period,  did,  at 
his  said  place  of  business,  sell  and  al- 
low to  be  sold,  and  did  give  away  and 
allow  to  be  given  away,  vinous,  spirit- 
uous, alcoholic,  malt  and  intoxicating 
liquors,  and  intoxicating  bitters,  and 
other  drinks,  which,  if  drunk  to  excess, 
will  produce  intoxication,  to  wit:  On 
the  26th  of  December,  1896,  to  Lewis 
Collins;  on  the  15th  of  March,  1896,  to 
Ben  Clark;  on    the   31st  of    January, 


1897,  to  Grant  Thomas;  on day  of 

,    to   John    Davis;  on    day   of 

,  to  Tom  Allen;  on day  of , 

to  Jim  Brown;  on day  of ,  to 

Pat  Mattox;  on  ist  of  December,  1896,  to 
Alex  Davis,  —  and  that  said  Washing- 
ton had  no  license  to  sell  liquors,  and 
by  reason  of  said  sales  without  license 
had  become  obligated  to  pay  the  town 
of  Greenwood  $500,  which  sum  is  de- 
manded. In  this  case  a  motion  by  the 
defendant,  to  require  plaintiff  to  "  name 
specifically  the  time,  place  and  person 
to  whom  liquors  mentioned  in  the  dec- 
laration were  sold  or  given,  and  the 
persons  present,"  etc.,  was  treated  by 
the  trial  court  as  a  plea  to  the  merits, 
and  a  judgment  for  the  plaintiff  was 
reversed  on  account  of  this  ruling  of 
the  trial  court. 

In  Platteville  v.  Bell,  43  Wis.  488,  is 
set  out  a  complaint  commenced  before  a 
justice  of  the  peace  to  recover  a  pen- 
alty or  fine  for  violation  of  a  village 
ordinance.  The  complaint,  omitting 
the  formal  parts,  was  as  follows: 
"That  the  said  defendant  Christopher 
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Form  No.  11778. 
(Precedent  in  Miller  v.  Colorado  Springs,  3  Colo.  App.  309.)' 

[State  of  Colorado^  ) 

County  of  El  Paso,  K  ss.     In  the  Police  Court. 

City  of  Colorado  Springs.  ) 

The  City  of  Colorado  Springs,  plaintiff, 

(Z.  C.  Dana,  complainant) 

against 

y.  K.  Miller  and  J.  W.  Miller,  defendants.  ]2 

L.  C.  Dana  complains  that  J.  K.  Miller  and  J.  W.  Miller  are 
indebted  to  the  plaintiff,  the  city  of  Colorado  Springs,  in  the  sum  of 
%^00  for  violation  of  sections  i  and  2  of  an  ordinance  of  the  city 
of  Colorado  Springs,  entitled  "An  ordinance  concerning  the  sale  of 
intoxicating  liquors,"  passed  the  13th  day  of  February,  a.  d.  1889,  in 
this,  to  wit;  That  said  J.  K.  Miller  and  J.  IV.  Miller  did  sell  and  dis- 
pose of  intoxicating,  spirituous,  malt,  vinous,  fermented  and  mixed 
liquors  on  Sunday,  the  26lk  day  oi  July,  iS91,  without  having  a  pre- 
scription from  a  regular  practicing  physician  therefor,  within  the  cor- 
porate limits  of  the  city  of  Colorado  Springs^  county  of  £1  Paso,  and 
state  of  Colorado. 

\L.  C.  Dana. 
(  Verification.y'^ 

Form  No.  1 1  7  7  9 . 

(Precedent  in  Booth  v.  Carthage,  67  111.  103.)* 
State  of  Illinois, 
Hancock  County. 

Thomas  C.  Sharp,  town  attorney,  complains  of  James  Booth,  that, 
to  wit,  between  the  1st  day  of  October,  i870,  and  the  2Sd  day  oi  Janu- 
ary, 1S7I,  at  the  county  aforesaid,  and  within  the  town  of  Carthage, 

Bell,  on  the  18th  day  of  August,  i87<5,  feited    and    became  liable  to   pay   the 

at  and  within  the  village  of  Platteville,  plaintiffs  a  fine  in  the  sum  oi  fifty  dol- 

in  said  Grant  county,  being  then  and  lars."     It  was  held  that  this  complaint 

there  the  keeper  and  owner  of  a  saloon,  stated  a  cause  of  action;  and  penal  ac- 

or  a  place  where  spirituous,  intoxicat-  tions  for  such  violations  of  municipal 

ing,  malt,  fermented  or  mixed  liquors  ordinances   as    were   not   also    misde- 

or  drinks  are   kept  for  sale  within  the  meanors    were   to   be   considered  civil 

corporate  limits  of  said  village,  did  fail  actions  {explaining  Boscobel  v.  Bugbee, 

and  neglect  to  close  and  shut  up  said  41  Wis.   59,  and  citing  Wis.  Rev.   Stat., 

saloon  or  place  so  kept  and  owned  by  c.  155,  §  i). 

him;  and  did  fail  and  neglect  to  extin-  1.  This    complaint    was    held   to   be 

guish  the  lights  in  said  saloon  or  place  sufficient    although  it  did  not  set  forth 

at  the  hour  of  ten  o'clock  in  the  after-  the  section  or  ordinance  in  full,  or  even 

noon  of  said  day  and   date  aforesaid,  the   substance  thereof,    it    being   held 

contrary     to     the    provision      of     the  that  it  was  sufficient  to  state  the  num- 

first   section   of  an    ordinance   of  said  ber  of  the  sections  and  the  title  of  the 

village  of  Platteville  entitled  'An  ordi-  ordinance  violated, 

nance     relating    to    billiard,    bowling  2.  The   matter  enclosed   by  [  ]  will 

and    other    saloons    or    places   where  not  be  found  in  the  reported  case, 

intoxicating    liquors    are     kept,'    en-  8,  See  the  title  Verifications. 

acted    and    passed    by    the    president  4.  This  was  an  action  for  a  penalty 

and    trustees   of  the  village  of  Platte-  for   violation    of   a    town    ordinance. 

ville    on   the  6th    day  of  April,    1861,  The  judgment  of  conviction  in  this  case 

whereby  the  said  Christopher  Bell  for-  was  affirmed. 
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said  James  Booth  did  sell,  barter,  exchange  and  give  away  in  a  less 
quantity  than  one  gallon,  brandy,  also  whisky,  also  rum,  also  gin, 
also  other  alcoholic  and  distilled  spirituous  liquors,  etc.,  in  violation 
of  an  ordinance  of  said  town  of  Carthage,  entitled  "An  ordinance  to 
suppress  and  prohibit  the  selling,  bartering,  exchanging  and  giving 
away  of  vinous,  malt,  fermented  and  intoxicating  liquors  by  unlicensed 
persons." 

Thos.  C.  Sharp. 
Form  No.  1 1780.* 

(Precedent  in  Jamison  v.  Burton,  43  Iowa  282.)* 
\{Title  of  court  and  cause  as  in  Form  No.  J9i5.)]^ 
Your  petitioner,  William  Jamison,  for  the  use  of  the  school  fund  of 
Van  Buren  county,  Iowa,  claims  of  the  above  named  defendant,  Ed. 
F.  Burton,  the  sum  of  one  hundred  dollars  as  a  penalty  for  the  viola- 
tion of  section  1539  of  the  Code  of  louia,  and  for  cause  of  such  claim 
he  avers  that  he  is  a  citizen  of  Van  Buren  county,  Iowa;  that  on  or 
about  the  29th  day  of  April,  i875,  and  between  the  10th  day  of  April, 
i875,  and  the  SOth  day  of  April,  i875,  the  said  defendant  sold  and 
gave  away  to  one  Horace  Jamison,  he  then  and  there  being  a  minor, 
certain  intoxicating  liquor,  known  as  beer,  in  the  city  of  Keosauqua, 
in  said  county,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided.    Wherefore  he  prays  judgment  for  the  sum  of  one  hundred 
dollars  and  costs  of  suit  for  the  use  of  the  school  fund  aforesaid. 
[(^Signature  and  verification  as  in  Fortn  No.  5916.y\^ 

e.  Quo  Warpanto.^ 

TO    OUST    CITY    FROM    UNLAWFUL    ASSUMPTION    OF    POWER    TO    IMPOSE 

LICENSE  TAX. 

Form  No.  1 1 7  8  i . 
(Precedent  in  State  v.  Topeka,  30  Kan.  653.)* 
[In  the  Supreme  Court  of  the  State  of  Kansas. 
The  State  of  Kansas,  on  the  relation  of^ 
A.    H.    Vance,    county    attorney    of 
Shawnee  county,  plaintiff,  \  Petition.]* 

against 
The  City  of  Topeka,  defendant. 

1.  Iowa.  —  Code  (1897),  §  2403.  seller  that  the  purchaser  is  a  minor  is 
Party  Plaintiff.  —  The   action  for  the     immaterial."    It  was  therefore  unneces- 

benefit  of    the    school    fund    may    be  sary  to  allege  in  the  petition  that  the 

brought  by  a  citizen  as  well  as  by  the  seller  knew  the  purchaser  to  be  a  minor, 

county  treasurer.     Church  v.  Higham,  3.  The  matter  to  be  supplied  in  [  ] 

44  Iowa  482.  will  not  be  found  in  the  reported  case. 

See  list  of  statutes  cited  supra,  note  4.  See  also,  generally,  the  title  Quo 

I,  p.  451.  Warranto. 

2.  Judgment  of  the  lower  court  sus-  6.  Demurrer  to  this  petition  was  over- 
taining  a  demurrer  to  this  complaint  ruled,  the  court  holding  that  a  proceed- 
was  reversed,  the  court  saying,  "we  ing  in  the  nature  of  a  quo  warranto  was 
have  no  doubt  that  the  selling  of  in-  a  proper  remedy  to  oust  the  city  from 
toxicating  liquors  to  a  minor  consti-  the  unlawful  exercise  of  such  power, 
tutes  the  offense  which  the  statute  6.  The  matter  supplied  in  [  ]  will 
forbids  and  that  the  knowledge  of  the  not  be  found  in  the  reported  case. 
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A.  H.  VancCy  county  attorney  of  the  county  of  Shawnee,  in  the 
state  of  Kansas^  who  prosecutes  for  said  state,  comes  now  here  into 
the  supreme  court  of  the  state  of  Kansas,  and  in  behalf  of  said  state 
gives  the  said  court  here  to  understand  and  be  informed  that: 

1.  The  said  city  of  Topeka  is  and  for  more  than  two  years  last  past 
has  been  a  city  of  the  first  class,  which  previously  had  been  a  city  of 
the  second  class,  and  having  no  other  corporate  rights,  privileges  or 
powers  than  those  granted  by  the  general  laws  of  said  state  con- 
cerning cities  of  the  first  class,  and  said  city  is  situated  within  said 
county  oi  Shawnee;  that  for  the  space  of  more  than  two  years  past 
said  city  has  exercised  and  still  does  exercise  a  certain  corporate 
power  not  conferred  upon  it  by  law,  to  wit:  the  corporate  power  of 
licensing  and  authorizing  the  keeping  and  maintaining  of  tippling 
houses  and  places  within  said  city  for  the  purpose  of  selling  and 
keeping  for  sale  habitually  and  as  a  business,  of  brandy,  whisky, 
rum,  gin,  ale,  lager  beer,  porter  and  other  intoxicating  liquors  as 
beverages,  and  not  for  medical,  mechanical  nor  scientific  purposes, 
and  without  any  permit  to  sell  intoxicating  liquors  at  said  places, 
nor  by  the  owners  or  keepers  thereof,  having  been  issued  by  the 
probate  judge  of  Shawnee  county. 

2.  The  county  attorney  aforesaid,  on  behalf  of  said  state,  gives 
the  court  here  further  to  understand  and  be  informed,  that  the  said 
city  of  Topeka,  being  a  city  of  the  first  class  as  aforesaid,  for  the 
space  of  more  than  two  years  last  past  has  exercised  and  still  does 
exercise  a  certain  corporate  power  not  conferred  upon  it  by  law,  to 
wit:  the  corporate  power  of  imposing  and  collecting  a  license  tax 
upon  the  business  of  selling  and  keeping  for  sale  intoxicating  liquors 
within  said  city  to  be  used  as  beverages,  and  not  for  medical, 
mechanical  nor  scientific  purposes,  and  without  any  permit  for  the 
sale  of  intoxicating  liquors  having  been  issued  by  the  probate  judge 
of  said  Shawnee  county  to  the  person  so  licensed  and  taxed. 

3.  And  the  county  attorney  aforesaid,  on  behalf  of  said  state, 
gives  the  court  here  to  further  understand  and  be  informed,  that 
said  city  of  Topeka,  being  a  city  of  the  first  class  as  aforesaid,  for  the 
space  of  more  than  two  years  last  past  has  exercised  and  still  does 
exercise  a  certain  corporate  power  not  conferred  upon  it  by  law,  to 
wit:  the  corporate  power  of  making,  entering  into  and  carrying  out 
agreements  and  contracts  with  such  persons  as  the  officers  of  said 
city  may  choose,  by  which  the  said  persons  have  been  and  are 
granted  the  privilege  of  selling  and  keeping  for  sale  within  said  city, 
and  of  keeping  and  maintaining  within  said  city  tippling  houses  and 
places  for  said  selling  and  keeping  for  sale  habitually  and  as  a  busi- 
ness, intoxicating  beverages,  to  be  at  said  places  drunk  as  beverages, 
and  not  to  be  used  for  medical,  mechanical  nor  scientific  purposes, 
and  without  any  permit  from  the  probate  judge  of  the  said  Shawnee 
county,  in  consideration  that  such  persons  would  and  will,  at  stated 
intervals,  pay  to  said  city  a  stipulated  fine,  to  be  imposed  by  the 
police  court  of  said  city  on  each  of  said  persons  at  said  stated  times, 
in  simulated  prosecutions  to  be  brought  against  each  of  them  by 
said  city  at  said  stated  times;  said  fines  so  imposed  and  paid,  to  be 
paid  to  and  received  by  said  city  as  a  license  tax  for  the  privilege 
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of  carrying  on  said  business,  in  full  consideration  of  all  violations  of 
the  ordinances  of  said  city  involved  in  making  such  sales,  and  in 
keeping  and  maintaining  said  places,  and  in  carrying  on  said  busi- 
ness, and  of  all  penalties  incurred  thereunder.         , 

4.  And  the  said  county  attorney,  on  behalf  of  said  state,  gives  the 
court  here  to  further  understand  and  be  informed,  that  said  city  of 
Topeka.,  being  a  city  of  the  first  class  as  aforesaid,  for  the  space  of 
more  than  two  years  last  past  has  exercised  and  still  does  exercise  a 
certain  corporate  power  not  conferred  upon  it  by  law,  to  wit:  the 
corporate  power  of  entering  into  and  carrying  on  an  agreement  with 
any  and  all  persons  desiring  to  keep  and  maintain  in  said  city  places 
for  the  sale  of  intoxicating  liquors  as  beverages,  and  for  other  than 
medicinal,  mechanical  and  scientific  purposes,  in  violation  of  the  act 
of  the  legislature  of  the  state  ol  Kansas,  entitled  "An  act  to  prohibit 
the  manufacture  and  sale  of  intoxicating  liquors,  except  for  medical, 
scientific  and  mechanical  purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  for  such  excepted  purposes,"  approved  February 
19,  1 881;  that  for  certain  sums,  to  be  paid  to  said  city  by  such  per- 
sons in  fines,  as  forfeited  bail,  or  otherwise  as  said  city  might  pre- 
scribe, said  city  would  and  will  not  cause  nor  permit  said  act  of  the 
legislature  to  be  enforced  nor  regarded  as  against  such  persons  by 
any  officer  or  policeman  of  said  city;  nor  permit  any  prosecution, 
arrest  nor  complaint  to  be  instituted  or  made  under  said  act,  nor  any 
information  which  might  cause,  induce  or  aid  any  such  prosecution 
by  the  state,  to  be  given  by  any  officer  or  policeman  of  said  city. 

Wherefore  said  county  attorney,  on  behalf  of  said  state,  prays  that 
the  said  city  may  be  required  to  answer  to  said  matters;  that  it  may 
be  ousted  forever  from  the  exercise  of  said  usurped  corporate  power; 
and  that  such  other  and  further  relief  may  be  given  to  said  state 
against  said  unlawful  acts  as  may  be  proper. 

\A.  H.  Vance,  County  Attorney  oi  SAaw nee  county,  Kansas.^" 

f.  Under  Civil  Damage  Acts.* 

(1)  For  Injury  to  Person. 

(tf)  By  Assault, 

ACTION  BY  WIFE  AS  ADMINISTRATRIX  AGAINST  BOTH  SELLER  AND 
INTOXICATED    PERSON. 

Form  No.  1 1  7  8  2  .* 

State  of  Massachusetts,  )  ^^      t^  *u^  Q^.^.^.-^^r^^,,,^ 
TT      ^  J  •     r^       ..  '  >•  ss.     In  the  Ciuperior  Court. 

Jiampshire  County.  )  ^ 

Martha  J.  Herrmann,  AdnCx, 

vs.  \  Plaintiff's  Declaration. 

Eleazer  F.  Orcutt  and  Fowler  L.  Washburn. 

1.  The  matter  enclosed  by  [  ]  will  c.  icx>,  §  21.  See  also  list  of  statutes 
not  be  found  in  the  reported  case.  cited   in  vol.    4,  p.  861,   note  i.     This 

2.  See  also,  generally,  the  title  Civil  declaration  was  copied  from  the  original 
Damage  Acts,  vol.  4,  p.  861.  papers    in    Herrmann    v.    Orcutt,    152 

8.  Massachusetts.  —  Pub.  Slat.  (1882),     Mass.  405. 

588  Volume  10. 


11782.  IN  TOXICA  TING  LIQ  UORS.  1 1 7  84. 

And  the  plaintifif  says  that  she  is  the  administratrix  of  the  estate  of 
her  husband,  Charles  F.  Herrmann,  late  of  Williamsburg,  in  said  county 
of  Hafnpshire,  deceased;  that  on  or  about  the  twenty-seventh  {27)  day 
of  September,  a.  d.  i8<?7,  the  defendant,  Eleazer  F.  Orcutt,  did  sell 
and  deliver  to  the  defendant,  Fowler  L.  Washburn,  at  the  hotel  of  the 
said  Orcutt,  intoxicating  liquor,  which  liquor  the  said  Washburn 
drank  and  was  made  intoxicated  thereon  and  thereby,  and  while  so 
intoxicated,  and  in  consequence  of  such  sale,  drinking  and  intoxica- 
tion, the  said  defendant  Washburn,  on  or  about  the  said  twenty- seventh 
(27)  day  of  September,  a.  d.  \2>87,  in  said  town  of  Williamsburg,  did 
make  an  assault  in  and  upon  the  plaintiff's  intestate,  the  said  Charles 
F.  Herrmann,  and  did  beat,  bruise,  wound  and  ill-treat  and  other 
wrongs  do  to  the  said  Charles  F.  Herrmann,  and  on  account  of  and  in 
consequence  of  said  assault  and  beating  and  bruising,  and  on  account 
of  said  wounds,  ill-treatment  and  other  wrongs,  and  in  consequence 
of  the  aforesaid  sale,  drinking  and  intoxication  the  said  Charles  F. 
Herrmann  was  made  sick  and  was  greatly  enfeebled  in  health,  and 
suffered  great  pain  and  distress  of  body  and  mind,  and  was  greatly 
and  permanently  injured  in  his  person,  whereby,  by  force  of  the 
statute  in  such  case  made  and  provided,  an  action  accrued  to  the  said 
Charles  F.  Herrmann,  and  said  action,  by  force  of  the  statute,  has  sur- 
vived to  the  plaintiff,  as  administratrix,  to  recover  in  damages  against 
the  said  defendants, 

Martha  J.  Herrmann^  Adm'x. 
By  her  Att'ys,  Hammond  &*  Field. 

(b)  By  Shooting. 

Form  No.  1 1783.* 
{Commencement  as  in  Form  No.  6939)  were  each  of  them  engaged 
in  the  business  of  selling  intoxicating  liquors,  and  that  on  November 
30,  1 875,  at  Rochelle,  in  Ogle  county,  defendants  sold  Koffman  intoxi- 
cating liquors  which  were  drank  by  him,  and,  being  intoxicated  in 
consequence  of  the  liquors  so  sold  to  and  drank  by  him,  then  and 
there  made  an  assault  upon  plaintiff  with  a  pistol  loaded  with  gun- 
powder and  leaden  ball,  and  shot  and  discharged  such  pistol  at 
plaintiff,  by  which  he  inflicted  upon  plaintiff  a  serious  wound,  causing 
great  suffering  and  pain,  to  the  damage  {continuing  and  concluding  as 
in  Form  No.  6939). 

(2)  For  Neglect  of  Wife. 

Form  No.  11784.* 
{Commencement  as  in  Form  No.  5700.) 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  tained  the  additional  averment  that  the 

{1896),  c.  43,  par.  9.     See   also   list   of  injury  to  plaintiff  was  in  "  consequence 

statutes  cited   in  vol.  4,  p.  861,  note  i.  of  intoxication  "  caused  by  liquors  sold. 

This  is  substantially  the  first  count  in  etc. 

the  declaration  in   King  v.   Haley,   86         2.  Massachusetts.  —  Pub.  Stat.  (1882), 

HI.  106,  under  which  a  judgment  for  c.  100,  §  25.     See  also  list  of  statutes 

the  plaintiff  was   affirmed.     A   second  cited  in  vol.  4,  p.  861,  note  i.    This  form 

count  was  substantially  like  the   one  is  copied  from   the  original  papers  in 

given  in  the   text,  except  that  it  con-  Sackett  v.  Ruder,  152  Mass.  397. 
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Count  I.  And  this  plaintiff  says  that  she  is  a  child  of  Rufus  W. 
Sackett^  late  of  Northampton^  in  said  county  of  Hampshire,  deceased. 
That  the  said  Rufus  W.  Sackett  had  the  habit  of  drinking  spirituous 
and  intoxicating  liquors  to  excess.  That  in  February,  iS89,  the 
plaintiff  gave  notice  in  writing,  signed  by  her,  to  the  defendant, 
requesting  him  not  to  sell  or  deliver  such  liquors  to  the  said  Rufus 
W.  Sackett;  and  that  the  defendant  did  sell  or  deliver  such  liquors  to 
the  said  Rufus  W.,  after  the  giving  and  receipt  of  said  notice  *  and 
between  the  date  of  the  receipt  thereof  and  the  first  day  of  April, 
i889,  and  within  twelve  months  after  the  giving  and  receipt  of  such 
notice. 

Count  4.  (^As  in  Count  1,  to  the  *)  namely,  on  the  third  day  of 
December,  i&89,  and  within  twelve  months  after  the  giving  and  receipt 
of  such  notice. 

Count  7.  And  the  plaintiff  says  that  she  is  a  child  of  Rufus  W. 
Sackett,  late  of  said  Northampton,  deceased.  That  the  said  Rufus  W. 
Sackett  had  the  habit  of  drinking  spirituous  or  intoxicating  liquors 
to  excess.  That  in  February,  i889,  the  plaintiff  gave  notice  in  writ- 
ing, signed  by  her,  to  the  defendant,  requesting  him  not  to  sell  or 
deliver  such  liquors  to  the  said  Rufus  W.,  and  that  the  defendant, 
after  the  giving  and  receipt  of  such  notice,  and  between  the  date  of 
the  receipt  thereof  and  the  first  day  of  April,  i889,  and  within  twelve 
months  after  the  giving  and  receipt  thereof,  did  permit  the  said 
Rufus  W.  to  loiter  on  the  premises  used  by  the  defendant  for  the 
sale  or  delivery  of  such  liquors. 

And  the  plaintiff  says  that  by  the  several  acts  of  the  defendant,  as 
set  out  in  the  foregoing  counts  of  this  declaration,  the  habits  of  the 
said  Rufus  W.  Sackett,  relating  to  the  use  of  spirituous  or  intoxi- 
cating liquors  to  excess,  became  confirmed,  and  he  was  made  intoxi- 
cated thereon  habitually,  and  all  efforts  of  the  plaintiff  to  reform  him 
were  rendered  vain.  That  in  consequence  of  the  same,  the  said 
Rufus  W.  Sackett  was  led  to  neglect  his  business  and  his  duties 
toward  the  plaintiff,  and  treat  her  unkindly,  whereby  the  plaintiff 
suffered  greatly,  both  in  body  and  mind. 

Minnie  Sackett, 
By  her  Att'y,  Charles  N.  Clark. 


II.  PROCEEDINGS  IN  REM. 

For  forms  connected  with  proceedings  to  search  for,  seize,  con- 
demn and  destroy  intoxicating  liquors,  consult  the  title  Searches 
AND  Seizures. 
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INTOXICATION. 

See  the  title  DRUNKENNESS,  vol.  7,  p.  245. 


INVENTORIES. 

See  the  titles  ATTACHMENT,  ETC.,  vol.  2,  p.  642;  DISTRESS, 
vol.  6,  Form  No.  7728;  EXECUTIONS  AGAINST  PROP- 
ERTY, vol.  8,  p.  246  et  seq.j  GUARDIAN  AND  WARD, 
vol.  9,  p.  47  et  seq. 


IRRELEVANT  MATTER. 

See  the  title  REDUNDANT  AND  IRRELEVANT  MA  TTER. 


IRRIGATION. 

See  the  title  WA  TERS  AND  WA  TER-COURSES. 


ISSUES  TO  JURY. 

By  Thomas  E.  O'Brien. 

I.  FEIGNED  ISSUES,  593. 

1.  Notice  of  Motion  for,  593. 

2.  Order  for,  594. 

3.  Proceedings  Upon  Trial  of  ,  596. 

a.  Declaration,  596, 

b.  Plea,  599. 

c.  Postea,  600. 

d    Certificate  of  Judge,  (iO\. 

4.  Application  for  New  Trial  of,  60a. 

a.  Notice  of  Motion,  602. 
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issctjes  to  jury. 

b.  Order,  602. 

(i)  For  Statement  of  Case  on  Motion,  602. 

(2)  Denying  New  Trial,  603. 

(3)  Granting  New  Trial,  603. 

6.  Notice  of  Hearing  for  Further  Directions  After  Trial  of,  60^. 

II.  UNDER  STATUTORY   PROVISIONS,  604. 

1.  In  Equity  Cases,  604. 

a.  Application  for  Issues,  604. 

(i)  Notice  of  Motion,  604. 
(2)  Motion,  606. 

b.  Order  Directing  Issues,  607. 

(i)  Settled  by  the  Court,  608. 

(2)  Settlement  Referred  to  Referee,  613. 

{a)  Order  of  Reference,  613. 

{p)  Report  of  Referee,  614. 

2.  In  Orphans  Court,  614. 

3.  In  Particular  Proceedings,  615. 

a.  In  Disputed  Will  Cases,  615. 
(i)  In  General,  615. 

(2)  Before  Register,  616. 

{a)  Petition,  616. 
(/^)  Affidavit,  618. 
(^)  Precept,  619. 

(3)  /«  Orphans  Court,  619. 

(a)  /«  General,  619. 
aa.  Petition,  619, 
^^.   Order,  622. 
(^)  6>/?  Appeal  frotn  Decision  of  Register,  623. 
aa.  Petition,  623. 

/^^.  Decree  for  Citation  to  Show  Cause,  626. 
f^.   Answer  to  Petition,  627. 
^.  /«  Divorce  Proceedings,  627. 
^.  ^«  Distribution  of  Proceeds,  630. 

(i)  Arising  from  Execution  Sales,  630. 
(a)  Petition,  630. 
(^)  Order,  632. 
(2)  Arising  from  Sales  in  Orphans  Court,  633. 
(a;)  Petition,  633. 
((^)  Order,  634. 
</.    TV  Enter  Satisfaction  of  Judgment,  634. 
(i)  Petition,  634. 
(2)   Order,  636. 
^.    TV  Enter  Satisfaction  of  Mortgage,  637. 
(i)  Petition,  637. 
(2)  C>r^<?r,  638. 

CROSS-REFERENCES. 

^(?r  <?/A^r  Forms  relating  to  Proceedings  in  Disputed  Will  Cases,  see  the 

title  PROP  A  TE  AND  ADMINISTRA  TION. 
See  also  the  GENERAL  INDEX  to  this  work. 
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11785. 


I.  FEIGNED  ISSUES.i 
1.  Notice  of  Motion  for." 

Form  No.  1 1  7  8  5 . 
(Precedent  in  Barrow  v.  Bispham,  11  N.J.  L.  no.) 

\New  Jersey  Supreme  Court. 
James  Barrow,  assignee  of^ 

Benjamin  McGinnis,        1  In  Debt? 

against  [  On  Bond  and  Warrant. 

Joseph  M.  Bispham. 
To  IV.  Halsted,  Esquire,  Attorney  for  Plaintiff.]* 

Sir:  Take  notice,  that  on  Tuesday,  the  twenty-sixth  day  of  this 
present  month  of  February,  at  the  hour  of  ten  in  the  forenoon,  or  as 
«oon  thereafter  as  counsel  can  be  heard,  at  the  state  house  in  Trenton, 
I  shall  move  the  Supreme  Court  of  Judicature  of  the  state  of  New 
Jersey,  to  set  aside  the  judgment  entered,  and  the  writ  of  fieri  facias 
issued  in  this  cause;  or  if  the  court  shall  deem  it  expedient,  to  direct 
an  issue  to  be  tried  by  a  jury,  and  a  stay  of  further  proceedings  on 


1.  Definition.  —  A  feigned  issue  is  a 
mode  of  procedure  adapted  from  the  civil 
law  by  courts  of  law  as  well  as  courts  of 
equity,  as  a  means  of  having  some 
question  of  fact  arising  incidentally, 
and  to  be  made  the  foundation  of  some 
order  or  decree  determined  by  the 
verdict  of  a  jury.  It  is  called  a  feigned 
issue  for  the  reason  that  its  object  is 
not  the  establishment  of  a  legal  right 
on  which  a  judgment  regularly  fol- 
lows, but  the  ascertainment,  by  a 
formal  trial,  of  some  issue  of  fact  arising 
in  some  other  cause  and  material  to  the 
decision  of  the  latter.  American  Dock, 
etc.,  Co.  V.  School  Trustees,  37  N.  J. 
Eq.  266. 

Form  of  Issue  —  Generally.  —  For  con- 
venience of  trial,  the  issue  must  be 
given  the  form  of  a  common-law  action, 
with  appropriate  pleadings  and  an  issue 
thereon,  but  nevertheless  the  nature 
and  purpose  of  the  issue  give  it  char- 
acter as  a  feigned  issue  or  otherwise, 
and  not  the  form  in  which  the  issue  is 
expressed.  The  issue  may  be  in  any 
form  adapted  for  a  trial  in  a  court  of 
law  before  a  jury.  American  Dock, 
-etc.,  Co.  V.  School  Trustees,  37  N.  J. 
Eq.  266. 

Wagrr.  —  Where  convenience  re- 
■quires,  the  issue  may  be  framed  as  if 
upon  a  wager,  or,  if  practicable,  formal 
pleadings  in  an  ordinary  action  at  law 
may  be  resorted  to,  and  the  issue  may 
be  in  such  form  as  to  present  the  real 
subject  matter  in  controversy,  with- 
out  losing  its  character  as  a   feigned 


issue.  American  Dock,  etc.,  Co.  v. 
School  Trustees,  37  N.  J.  Eq.  266. 

Power  of  Court  to  Grant  Issue.  —  The 
power  of  the  court  of  chancery  to  order 
an  issue  instead  of  allowing  an  action 
at  law  to  be  brought  is  indisputable 
where  an  issue  is  applied  for  or  assented 
to  by  the  parties.  American  Dock, 
etc.,  Co.  V.  School  Trustees,  37  N.  J. 
Eq.  266. 

Feignaed  issues  axe  abolished  in  the  fol- 
lowing jurisdictions: 

Indiana.  —  Lapreese  v.  Falls,  7  Ind. 
692. 

Kansas.  —  Gen.    Stat.    (1897),  c.    96, 

§7. 
Nebraska.  —  Comp.    Sut.    (1897),    § 

5594- 
New  York.  —  Code  Civ.  Proc.,  §  823. 
North  Carolina.  — Code  (1883),  ^  135. 
North  Dakota.  —  Rev.    Codes   (1895), 

§  5183- 

Ohio.  —  Bates'  Anno.  Stat.   (1897),  § 

4973- 

Oklahoma.  —  Stat.  (1893),  §  3884. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  92. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  ^  4842. 

Wisconsin.  —  Stat.  (1898),  §  2841. 

Wyominii.  —  Rev.  Stat.  (1887).  §  2362. 

2.  For  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  see 
the  title  Motions. 

3.  Consult  the  title  Declarations, 
vol.  6.  p.  264,  note  2. 

4.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 


10  E.  of  F.  P. —  38. 
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the  said  writ  of  execution  until  the  further  order  of  the  court.  This 
motion  will  be  made  on  the  ground  that  the  bond  upon  which  the 
judgment  is  entered,  was  obtained  from  the  defendant,  Joseph  M. 
jBispham,  by  fraud  and  misrepresentation,  on  the  sale  and  pretended 
conveyance  by  the  said  McGinnis  to  the  said  defendant,  of  the  prem- 
ises and  fishery,  in  the  affidavit  of  the  plaintiff  annexed  to  the  said 
judgment  mentioned;  in  asserting  that  he  the  said  McGinnis  had  a 
good  title  in  fee  simple  to  the  said  premises,  under  a  sale  made  by 
the  collector  of  the  direct  taxes  of  the  United  States,  upon  an  assess- 
ment of  the  said  tax  duly  made  upon  one  John  Rice,  as  owner  of  the 
said  premises,  in  respect  thereof;  whereas  the  said  tax  had  not  been 
legally  assessed  upon  the  said  premises,  or  upon  the  said  John  Rice\ 
nor  had  the  said  premises  been  legally  sold  by  the  said  collector;  nor 
had  he,  the  said  McGinnis,  any  title  thereto. 

And  further  take  notice,  that  on  Monday,  the  twenty-fifth  day  of 
the  same  month,  at  the  hour  of  three  in  the  afternoon,  affidavits  in 
support  of  the  said  notice  will  be  taken  before  one  of  the  justices  of 
the  said  court,  at  the  house  of  J.  M.  Bispham,  innkeeper  in  Trenton. 

\_R.  Stockton,  Attorney  for  Defendant, 

Dated  the  fifth  day  oi  February,  a.  d.  i8^<?.]i 

2.  Order  for.2 

Form  No.  1 1  7  8  6 . 

(Precedent  in  Barrow  v.  Bispham,  11  N.  J.  L.  120.) 

\]>J'ew  Jersey  Supreme  Court. 

James  Barrow,  assignee  of^ 

Benjamin  McGinnis,  u   1    r      c  •        a  •  -\^ 

■'  ■     .  '        >  Rule  for  feigned  issue.  1 1 

against  [  ^  -• 

Joseph  M.  Bispham. 
It  appearing  to  the  court,  that  the  bond  on  which  the  judgment  in 
this  case  was  entered  up  by  virtue  of  a  power  of  attorney,  accom- 
panying the  same,  was  given  by  the  said  Joseph  M.  Bispham  to  Benja- 
min McGinnis,  in  part  payment  of  the  purchase  money,  on  a  sale  and 

1.  The  matter  enclosed  by  [  ]  will  G.  Filkins,  and  also  on  the  part  of 
not  be  found  in  the  reported  case.  said  Artemas  Brockway,  and  on  motion 

2.  For  formal  parts  of  an  order  in  a  of  Mr.  L.  Mitchell,  of  counsel  for  said 
particular  jurisdiction  see  the  title  German  G.  Filkins,  ordered,  that  a 
Orders.  feigned  issue  be  granted  to  try  the  va- 

Precedent.  —  In    note    to    Morey    v.  lidity    of    the     judgment    of    Artemas 

Shearer,  2  Cow.  (N.  Y.)  465,  a  case  de-  Brockway  against   Ephraim  Brockway, 

cided  prior  to  the  adoption  of  the  code  mentioned  in  said  affidavits,  and  that 

practice,  the  following  rule  is  set  out:  all  proceedings  on  the   last  said  judg- 

^'German  G.  Filkins    )  ment  be  stayed  till  the  further  order  of 


i6tk  fan  uary,  this  Court,  and  until  after  said  issue  be 

Ephraim  Brockway.)      1S2J.  tried;  and  further,  that  the  said  ^r^^/«aj 

Artemas  Brockway    )  S.  B.  Ludlow,  do  not  take  any  steps  in   regard  to  the 

Att'y.  real  or  personal  estate,  bought  under 


The  Same.  )  said  judgment,  until  the  further  order 

A  motion  havingbeen  made  by  G^^rwaw  of  this  Court;  and  further,  that  the  at- 

G.  Filkins  for  a  feigned  issue  to  try  the  torney    of   the    said  German  G.  Filkins 

validity  of  the  judgment  in  the  second  prepare  the  record  for  the  trial  of  the 

above   entitled  suit,    on  filing   several  said  issue,  laying  the  venue  in  Rensse- 

affidavits  on  the  part  of  the  said  German  laer  county,  and  furnish  a  copy  thereof 
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conveyance  to  him,  the  said  Joseph  M.  Bispham,  by  the  said  Benjamin 
McGinnis,  of  a  tract  of  land  and  premises,  called  Cinnaniinson  Fishery. 

And  it  being  alleged  on  the  part  of  the  said  Joseph  M.  Bispham, 
that  in  the  said  sale  of  said  premises  to  him,  by  the  said  Benjamin 
McGinnis,  he  the  said  Benjamin  McGinnis  defrauded  and  deceived 
hirh,  and  that  the  said  bond  was  obtained  from  him  by  said  Benjamin 
McGinnis  by  means  of  the  said  fraud. 

For  the  purpose  of  trying  the  said  charge  of  fraud,  it  is  ordered  that 
a  feigned  issue  be  drawn  and  prepared  under  the  direction  of  a  justice 
of  this  court,  to  be  tried  at  the  next  Hunterdon  circuit;  the  party 
failing  to  pay  costs  to  the  prevailing  party.  It  is  further  ordered, 
that  all  proceedings  be  staid  on  the  above  judgment,  and  execution, 
till  the  further  order  of  this  court. 

On  motion  of  G.  Wood^  Defts.  Atty. 

[Let  the  above  rule  be  entered  on  the  minutes. 

/.  M.,  Judge.]! 
Form  No.  1 1 7  8  7 . 

(Precedent  in  Bassett  v.  Johnson,  2  N.  J.  Eq.  155.) 

\(^Title  of  court  and  cause  as  in  Form  No.  11802.) 

This  cause  coming  on  to  be  heard  at  a  regular  term  of  this  court 
held  at  Trenton^  upon  the  pleadings  filed  and  the  proofs  taken  therein, 
and  the  said  pleadings  and  proofs  having  been  read,  and  Mr.  Jeremiah 
Mason,  of  counsel  for  the  complainant,  and  Mr.  Oliver  Ellsworth,  of 
counsel  for  the  defendant,  having  been  heard]^ 

It  is  [on  this  eighth  day  oi  April,  i855,]i  ordered,  adjudged  and 
decreed,  and  the  chancellor  by  virtue  of  the  power  and  authority  of 
this  court  doth  order,  adjudge  and  decree,  at  the  instance  and  upon 
the  motion  of  the  complainants  by  their  said  counsel,  that  a  feigned 
issue  be  formed  in  the  supreme  court  of  judicature  of  New  Jersey, 
and  tried  in  the  ordinary  manner,  between  the  said  Joseph  Bassett, 
Thomas  Sinnickson  Zind  John  SinnicksonsiS  plaintiffs,  and  Isaac  Johnson 
and  William  Johnson  as  defendants,  by  a  jury  of  the  county  of 
Salem,  at  the  next  circuit  court  to  be  holden  in  said  county,  to  inquire, 
ascertain  and  determine,  by  the  verdict  of  said  jury,  whether  the 
erection  of  the  dam  by  the  defendants,  mentioned  in  the  pleadings  of 
this  cause,  has  seriously  and  permanently  affected  and  injured  the 
meadows  of  the  complainants  lying  above  it;  and  that  either  party 
may  notice  the  cause  for  trial;  and  the  defendants  in  the  issue  may 
carry  down  the  record  by  proviso,  in  order  that  the  trial  may  be  had 

to  the  attorney  of  said  Artemas  Brock-  such   trial,   the  said  Artemas  be  in  the 

way;  the  said  German  G.  Filkins  to  be  first  instance  required  to  prove  thecon- 

the  plaintiff  in  said  record,  and  the  said  sideration    of    said    judgment    in    his 

Artemas  Brockway  defendant;    and  if  favor,    with    the    particular   time    and 

the  attorney  of  the  said  Artemas  Brock-  times  when  and  also  how  the  indebted- 

wrty  shall  object  to  the  form  thereof,  he  ness  accrued  on  which  said  judgment 

shall  signify  it  by  notice  in  writing  to  was   rendered,  the   costs    to  abide  the 

the  opposite  attorney  in  'ten  days,  and  event  of  the  suit." 

the  same  shall  be  settled  by  a  Judge  of  1.  The  matter  enclosed  by  [  ]  will  not 

this  Court  on  a  four-days  notice;  and  be  found  in  the  reported  case, 

it  is  further  ordered,  that  the  said  issue  2.  The    matter    supplied   and    to   be 

may  be  tried  at  the  next  Circuit  to  be  supplied  within  [  ]  will  not  be  found 

held  in  Rensselaer  county;  and  that  on  in  the  reported  case. 
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at  the  ensuing  circuit;  and  that  a  special  jury  will  be  ordered  by  this 
court  on  the  application  of  either  party,  subject  to  the  preference 
given  to  the  plaintiffs  by  the  rules  of  the  supreme  court;  and  that 
copies  of  the  depositions,  certified  by  the  clerk  of  this  court,  be  read 
and  received  in  evidence  on  said  trial,  as  rebutting  evidence  or  as 
original  evidence,  in  case  the  witnesses  who  testified  to  the  same  be 
dead,  or  from  sickness  or  other  sufficient  cause  be  unable  to  attend 
said  trial ;  and  that  no  new  witnesses  shall  be  produced  at  said  trial, 
without  giving  ten  days'  notice  of  the  intention,  with  the  name,  addi- 
tion and  place  of  abode  of  such  witnesses;  and  that  all  further  direc- 
tions be  reserved  until  the  said  issue  shall  be  tried,  and  the  postea 
returned  to  this  court. 

\^John  Marshall^  Chancellor,]  ^ 

3.  Proceedings  Upon  Trial  of. 
a.  Declaration.* 


1.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

2.  For  formal  parts  of  a  declaration  in 
a  particular  jurisdiction  see  the  title 
Declarations,  vol.  6,  p.  242. 

Precedent.  —  In  note  to  Morey  v. 
Shearer,  2  Cow.  (N.  Y.)  465,  a  case  de- 
cided prior  to  the  adoption  of  the  code 
practice,  the  following  declaration  is 
set  out: 

"  City  and  county  of  Albany,  ss. 
German  G.  Filkins,  plaintiff  in  this  suit, 
complains  of  Artemas  Brockivay,  de- 
fendant in  this  suit,  in  custody,  etc., 
of  a  plea  of  trespass  on  the  case,  for 
that  whereas  the  said  Artemas  Brock- 
way,  on  the  jd  day  of  May,  A.  D.  1^22, 
at  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  by  the  consideration 
of  the  Justices  of  the  said  Supreme 
Court  of  the  state  of  New  York,  did 
obtain  and  recover  a  judgment  in  the 
Supreme  Court  against  one  Ephraim 
Brockway,  for  the  sum  of  800  dollars  of 
debt,  and  10  dollars  costs,  which  said 
judgment  was  recovered  and  entered 
on  the  records  of  said  Supreme  Court, 
on  a  bond  executed  by  the  said  Ephraim 
Brockway  to  the  said  Artemas  Brockway, 
bearing  date  on  the  said  3d  day  of  May, 
A.  v>.\Z22,  by  virtue  of  a  warrant  of  attor- 
ney signed  and  sealed,  and  for  that  pur- 
pose executed  by  the  said  Ephraim 
Brockway,  and  bearing  date  on  the  day 
and  year  last  aforesaid;  and  whereas 
also  the  said  German  G.  Filkins,  on  the 
/oM  day  of  May,  A.  D.  1^22,  at  the  city 
and  in  the  county  of  New  York,  and  by 
the  consideration  of  the  Justices  afore- 
said, did  obtain  a  judgment  against  the 


said  Ephraim  Brockway  for  472  dollars 
and  j^  cents  damages  and  costs,  which 
said  judgment  last  mentioned  was  duly 
filed  and  docketed  and  entered  on  the 
records  of  said  Supreme  Court  on  the 
day  and  year  last  aforesaid,  having 
been  recovered  and  entered  on  a  verdict 
for  400  dollars  damages  and  6  cents 
costs,  obtained  by  said  German  G.  Fil- 
kins, in  the  month  of  April,  a.  d.  182^, 
against  said  Ephraim  Brockway,  in  a 
certain  cause  tried  at  the  city  of  Albany 
aforesaid,  at  the  Circuit  Court  then  and 
there  held  in  the  county  of  Albany 
aforesaid,  for  the  trial  of  issues  joined 
in  the  said  Supreme  Court,  and  which 
verdict  was  then  and  there  rendered 
and  given,  for  and  on  account  of  sundry 
gross  trespasses,  assaults  and  batteries 
and  imprisonments  of  the  said  German 
G.  Filkins,  before  then  committed  and 
done,  by  the  said  Ephraim,  at  Nassau, 
to  wit,  at  Albany,  in  the  county  afore- 
said; and  whereas  also  afterwards,  to 
wit,  on  the  ist  day  of  December,  a.  d. 
i?)22,  at  the  city  and  in  the  county  of 
Albany  aforesaid,  a  certain  discourse 
was  had  and  moved  between  the  said 
German  G.  Filkins  and  the  said  Artemas 
Brockway,  of  and  concerning  the  judg- 
ment aforesaid  of  the  said  Artemas 
Brockway  against  the  said  Ephraim 
Brockway,  and  of  and  concerning  the 
consideration  of  the  bond  and  warrant 
of  attorney  aforesaid,  and  upon  that 
discourse  it  was  then  and  there,  to  wit, 
on  the  day  and  year  and  at  the  place 
last  aforesaid,  debated  between  the  said 
German  G.  Filkins  and  the  said  Artemas 
Brockway,  whether  any  and  what  con- 
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Form  No.  i  1 7  8  8. 

(Precedent  in  Barrow  v.  Bispham,  11  N.  J.  L.  121.) 


sideration  was  ever  and  when  and 
where  paid  to  the  said  Ephraim  Brock- 
way  by  any  and  what  person  or  persons 
for  the  said  bond  and  warrant  of  attor- 
ney and  judgment  first  above  men- 
tioned, and  whether  the  said  above 
mentioned  bond  and  warrant  of  attor- 
ney were  not  fraudulently  made  and 
executed  by  the  said  Ephraim  Brockway 
to  the  i3\A  Artemas  Brockway,  ^nA  by 
him  accepted  of,  and  whether  the  said 
judgment  first  above  mentioned,  in 
favor  of  the  said  Artemas  Brockway 
against  the  said  Ephraim  Brockway, 
was  not  fraudulently  entered  of  record 
in  the  said  Supreme  Court  by  the  said 
Artemas,  in  order  to  defraud  the  said 
German  G.  Filkins,  and  to  prevent  the 
recovery  by  the  said  German  G.  Filkins 
of  the  judgment  above  mentioned,  and 
of  the  sum  mentioned  in  the  verdict 
above  mentioned,  in  favor  of  the  said 
German  G.  Filkins  against  the  said 
Ephraim  Brockway;  and  thereupon  the 
said  German  G.  Filkins  then  and  there 
asserted  and  aflSrmed  that  the  said  bond 
and  warrant  of  attorney  and  judgment 
first  above  mentioned,  were  made,  exe- 
cuted and  created  by  the  said  Ephraim 
Brockway,  without  consideration,  bona 
fide  paid  or  made  at  the  time  of  such 
making  and  execution  aforesaid,  or  at 
any  other  time,  to  the  said  Ephraim 
Brockivay,  for  the  same,  and  that  the 
said  bond  and  warrant  of  attorney  were 
fraudulently  made  and  executed  by  the 
said  Ephraim  Brockway  to  the  said 
Artemas  Brockway,  and  fraudulently 
accepted  and  taken  by  the  said  Artemas 
Brockway,  in  order  to  defraud  the  said 
German  G.  Filkins  and  to  prevent  the 
obtaining  by  the  said  German  G.  Filkins 
of  the  amount  of  the  verdict  aforesaid, 
and  of  the  judgment  above  mentioned 
in  favor  of  the  said  German  G.  Filkins 
against  the  said  Ephraim  Brockway; 
and  that  the  said  judgment  first  above 
mentioned  was  fraudulently  entered 
and  placed  on  the  records  of  the  said 
Court  by  the  said  Artemas  Brockway, 
in  order  to  defraud  the  said  German  G. 
Filkins,  and  to  prevent  the  obtaining 
and  collecting  by  the  said  German  G. 
Filkins  of  the  amount  specified  in  the 
verdict  aforesaid  and  in  the  judgment 
above  mentioned  in  favor  of  the  said 
German  G.  Filkins,  against  the  said 
Ephraim  Brockway,  which  assertions 
and  affirmations  of  the  said  German  G 


Filkins,  abovf  mentioned,  he  the  said 
Artemas  Brockway  then  and  there 
denied,  and  then  and  there  asserted 
and  affirmed  the  contrary  thereof;  and 
thereupon  afterwards,  on  the  same  day 
and  year,  at  the  city  and  in  the  county 
aforesaid,  in  consideration  that  the  said 
German  G.  Filkins,  at  the  special  in- 
stance and  request  of  the  said  Artemas 
Brockway,  had  then  and  there  paid  to 
the  said  Artemas  Brockway  the  sum  of 
500  dollars,  he  the  said  Artemas  Brock- 
way then  and  there  undertook  and  faith- 
fully promised  the  said  German  G. 
Filkins  to  pay  him  the  said  German  G. 
Filkins  the  sum  of  300  dollars,  if  the 
said  bond  and  warrant  of  attorney  and 
judgment  first  above  mentioned  were 
made,  executed  or  created,  or  either  of 
them  was  made,  executed  or  created  by 
the  said  Ephraim.  Brockway,  without  a 
consideration  bona  fide  paid  or  made  to 
the  said  Ephraim  Brockway  for  the 
same,  to  the  amount  specified  in  the 
condition  of  said  bond,  or  if  the  said 
bond  and  warrant  of  attorney  were 
fraudulently  made  and  executed  by  the 
said  Ephraim  Brockway  to  the  said 
Artemas  Brockway,  or  fraudulently 
taken  or  accepted  by  the  said  Artemas 
Brockway,  in  order  to  defraud  the  said 
German  G.  Filkins,  and  to  prevent  the 
obtaining  and  collecting  by  the  said 
German  G.  Filkins  of  the  amount  of  said 
verdict,  or  of  the  judgment  above  men- 
tioned in  favor  of  the  said  German  G. 
Filkins  against  the  said  Ephraim  Brock- 
way, or  if  the  said  judgment  first  above 
mentioned  was  fraudulently  entered  or 
placed  on  the  records  of  the  said  Court, 
in  order  to  defraud  the  said  German  G. 
Filkins,  and  to  prevent  the  obtaining 
and  collecting  by  the  said  German  G. 
Filkins  of  the  amount  of  the  judgment 
or  verdict  above  mentioned,  in  favor  of 
the  said  German  G.  Filkins  against  the 
said  Ephraim  Brockway,  or  any  part  of 
said  judgment  and  verdict  last  men- 
tioned; and  the  said  German  G.  Filkins, 
in  fact,  saith  that  the  said  bond  and 
warrant  of  attorney  and  judgment  first 
above  mentioned,  were  made,  executed 
or  created  by  the  said  Ephraim  Brock- 
way, without  a  consideration  bona  fide 
paid  or  made  to  the  said  Ephraim 
Brockway  for  the  same,  to  the  amount 
specified  in  the  condition  of  said  bond, 
and  that  the  said  bond  and  warrant  of 
attorney  were  fraudulently  made  and 
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[New  Jersey  Supreme  Court. 
On  the  tenth  day  of  March,  a.  d.  i%28.Y 

Hunterdon,  ss.  Joseph  M.  Bispham  complains  of  James  Barrow, 
in  custody,  etc.,  for  that,  whereas  on  the  first  day  of  March,  in  the 
year  of  our  Lord  eighteen  hundred  and  twenty-eight,  at  Flemington,  in 
the  county  of  Hunterdon,  a  certain  discourse  was  moved  and  had, 
between  the  said  Joseph  M.  Bispham  and  the  said  James  Barrow,  of 
and  concerning  a  sale  made  by  one  Benjamin  McGinnis  to  the  said 
Joseph  M.  Bispham,  of  a  tract  of  land  and  fishery,  situate  in  the  town- 
ship of  Chester,  county  of  Burlington,  and  state  of  New  Jersey,  com- 
monly called  Cinnaminson  Fishery,  lox  Xh&'&wra.oi  two  thousand  ^oWds?,; 
the  deed  for  which  was  executed  and  delivered  by  the  said  Benjamin 
McGinnis,  and  Sarah  his  wife,  to  the  said  Joseph  M.  Bispham,  bear- 
ing date  the  thirtieth  of  September,  eighteen  hundred  and  nineteen,  and 
of  and  concerning  a  bond  executed  by  the  said  Joseph  M.  Bisphatn, 
to  the  said  Benjamin  McGinnis,  by  which  he  bound  himself  to  the 
said  Benjamin  McGinnis,  in  the  penal  sum  of  thirteen  hundred  and 
thirty-two  dollars,  to  be  paid  to  the  said  Benjamin  McGinnis,  his  cer- 
tain attorney,  executors,  administrators  or  assigns,  bearing  date  the 
first  day  of  October,  eighteen  hundred  and  ?iifieteen,  conditioned  to 
pay  the  said  Benjamin  McGinnis  the  sum  of  six  hundred  dollars, 
with  legal  interest,  on  or  before  the.  first  day  of  October,  eighteen 
hundred  and  twenty-one,  it  being  part  of  the  consideration  money  of 
the  said  sale  or  conveyance. 

And  upon  that  discourse  a  question  then  and  there  arose  and  was 
debated  by  and  between  the  said  Joseph  M.  Bispham  and  the  said  Ja>nes 
Barrow,  whether  the  said  bond  was  obtained  from  him  the  said  Joseph 
M.  Bispham  in  part  payment  of  the  said  consideration  of  the  said 
sale  and  conveyance,  by  the  said  Benjamin  McGinnis  (and  others  in 
collusion  with  him)  by  fraud,  covin  and  misrepresentation;  and  the 

extcnl&Ahy  the  saiid.  Ephraim  Brock7vay  aforesaid;    whereof    the   said   Artemas 

to    the    said    Artemas   Brockway,    and  Brockway   afterwards,    to    wit,   on    the 

fraudulently  taken  and  accepted  by  the  day   and   year   and   at   the   place  last 

said  Artemas  Brockway  in  order  to  de-  aforesaid,     had     notice,     whereby    he, 

fraud  the  said  German  G.  Filkins  and  the  said  Arternas  Brockway,   then  and 

to  prevent  the  obtaining  and  collecting  there  became  liable  to  pay  and  ought 

by   the  said   German  G.  Filkins  of  the  to  have  paid  to  the  said  German  G.  Fit- 

amount  of  said  verdict  and  of  the  judg-  kins  the  said  sum  of  %joo;  yet  the  said 

ment  above  mentioned  in  favor  of  the  Artemas   Brockway   not   regarding   his 

s&\d  German  G.  Filkins  agaXnsl  the  sa.id  said    promise    and    undertaking,    but 

Ephraim  Brockway,  and  that  the  said  contriving  and  fraudulently  intending, 

judgment   first   above   mentioned   was  craftily  and  subtly  to  deceive  and  de- 

fraudulently  entered  and  placed  on  the  fraud   the   said  German   G.    Filkins   in 

records  of  said  Court,  in  order  to  de-  this  behalf,  hath  not  as   yet  paid  the 

fraud  the  said  German  G.  Filkins,  and  said  sum  of  _soo  dollars   or   any    part 

to  prevent  the  obtaining  and  collecting  thereof  to  him,  the  said  German  G.  Fil- 

by  the  said   German  G.  Filkins  of  the  kins,  (although  often  requested  so  to  do) 

amount  of    the   judgment    or   verdict  but  hath  hitherto  wholly  neglected  and 

above  mentioned  in  favor  of  the  said  refused  and  still  neglects  and  refuses 

German    G.    Filkins   against    the    said  so  to  do,  to  the    damage    of   the    said 

Ephraim    Brockway,  or  some    part    of  German   G.  Filkins  of  ^oo  dollars,  and 

said  judgment  and  verdict  and  judg-  therefore  he  brings  suit,  etc." 

ment  last  mentioned,  to  wit,  at  the  city  1.    The   matter   enclosed  by  [  ]  will 

of  Albany  and  in  the  county  of  Albany  not  be  found  in  the  reported  case. 
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said  Joseph  M.  Bispham,  then  and  there  asserted  and  affirmed,  that 
the  said  bond  was  obtained  from  him  as  aforesaid  by  the  said  Benja- 
min McGinnis  (and  others  in  collusion  with  him)  by  fraud,  covin  and 
misrepresentation;  which  said  assertion  and  affirmation  of  the  said 
Joseph  M.  Bispham,  the  said  James  Barrow^  then  and  there  wholly 
denied  and  asserted  to  the  contrary  thereof. 

And  thereupon  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  Flemington  aforesaid,  in  consideration  that  the  said  Joseph  M. 
Bisp/iam,  at  the  special  instance  and  request  of  the  said  James  Bar- 
row, had  then  and  there  paid  him  the  sum  of  two  hundred  dollars, 
lawful  money  of  the  United  States,  he  the  same  James  Barrow  then 
and  there  undertook  and  faithfully  promised  the  said  Joseph  M. 
Bispham,  to  pay  him  the  sum  of  two  hundred  dollars  like  lawful  money 
as  aforesaid,  in  case  the  said  bond  was  obtained  from  him  as  afore- 
said by  the  said  Benjamin  McGinnis  (and  others  in  collusion  with 
him)  by  fraud,  covin  and  misrepresentation. 

And  the  said  Joseph  M.  Bispham,  in  fact  saith,  that  the  said  bond 
was  obtained  from  him  as  aforesaid,  by  the  said  Benjamin  McGinnis, 
(and  others  in  collusion  with  him)  by  fraud,  covin  and  misrepresenta- 
tion; to  wit,  on  the  Jirst  day  of  October  in  the  year  of  our  Lord 
eighteen  hundred  and  nineteen,  at  Flemington  aforesaid;  whereof  the 
said  James  Barrow  afterwards,  to  wit,  on  the  Jirst  day  of  March,  in 
the  year  of  our  Lord  eighteen  hundred  and  twenty-eight,  at  Fleming- 
ton  aforesaid,  had  notice. 

Nevertheless  the  said  James  Barrow,  not  regarding  his  said  promise 
and  undertaking  by  him,  in  form  aforesaid  made,  has  not  paid  said 
Joseph  M.  Bispham,  the  said  sum  of  two  hundred  dollars,  or  any  part 
thereof,  although  so  to  do,  the  said  James  Barrow  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  often  afterwards  at  Fleming- 
ton  aforesaid,  was  by  the  ssad.  Joseph  M.  Bispham  requested;  but  the 
same  to  him  to  pay,  he  the  said  James  has  hitherto  altogether  refused 
and  still  doth  refuse,  to  his  damage  of  one  hundred  dollars,  and  there- 
upon he  brings  suit. 

\^R.  Stockton,  Attorney  for  PlaintifiF.]i 

b.  Plea.' 

Form  No.  1 1 7  8  9 . 
(Precedent  in  Barrow  v.  Bispham.  11  N.  J.  L.  122). 

\New  Jersey  Supreme  Court. 
James  Barrow,  assignee  of^ 

Benjamin  McGinnis,        Ipipo  U 
ads.  '         'J 

Joseph  M.  Bispham.       J 
And  the  said  James  Barrow,  by  Philemon  Dickerson,  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  etc.,  and  says  that 

1.  The  matter  enclosed  by  [  ]  will  Shearer,  2  Cow.  (N.  Y.)  465.  a  case 
not  be  found  in  the  reported  case.  decided   prior  to  the  adoption  of  the 

2.  For  formal  parts  of  a  plea  in  a  par-  code  practice,  the  following  plea  is  set 
ticular  jurisdiction  see  the  title  Pleas,  out: 

Precedent.  —  In    note   to    Morey   v.         "  And  the  s&ld  A rtemas  Broeiztfay,  hy 
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the  said  Joseph  M.  J3ispha?n^  ought  not  to  have  and  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says,  that  though  true 
it  is,  the  said  discourse  in  the  plaintiff's  declaration  mentioned,  was 
moved  and  had,  by  and  between  the  said  Joseph  M.  Bispham,  and  him 
the  said  James  Barrow,  whereon  the  question  did  arise  as  aforesaid, 
and  he  the  said  James  did  undertake  and  promise  in  manner  and  form 
as  the  said  Joseph  M.  Bispham  hath,  about  in  that  behalf  alleged. 

Nevertheless  for  plea  in  this  behalf,  the  said  James  Barro^v  says, 
that  the  said  bond  in  the  plaintiff's  declaration  mentioned,  was  not 
obtained  from  him  as  aforesaid  by  the  said  Benjamin  McGinnis  (and 
others  in  collusion  with  him)  by  fraud,  covin  and  misrepresentation, 
in  manner  and  form  as  the  said  Joseph  M.  Bispham  hath  above,  in 
this  behalf,  alleged;  and  of  this  he  puts  himself  upon  the  country,  etc. 
\Philemon  Dickerson,  Attorney  of  Defendant. 

{Similiter. y\^ 

e.  Postea.' 

Form  No.  1 1 7 9 o. 

And  'afterwards,  that  is  to  say,  at  a  term  of  the  Supreme  Court  of 
the  state  of  New  Jersey,  holden  at  Trenton  in  and  for  the  county 
of  Mercer,  on  the  tenth  day  oi  July,  i898,  as  yet  of  the  term  of  June, 


Welcome £s/eeci,  his  attorney ,  comes  a.nd 
defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  the  said  German  G. 
Filkins  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him, 
because  he  says  that  though  true  it  is, 
that  the  discourse  was  had  and  moved 
by  and  between  the  said  German  G. 
Filkins  and  the  said  Artemas  Brockway, 
wherein  the  said  questions  did  arise  as 
aforesaid,  and  that  he,  the  said  Artemas 
Brockway,  did  undertake  and  promise 
in  manner  and  form  as  the  said  German 
G.  Filkins  hath  above  in  that  behalf 
alleged.  Nevertheless,  for  plea  in 
this  behalf,  the  saXA  Artemas  Brockway 
saith  that  the  said  bond  and  warrant 
of  attorney  and  judgment  first  above 
mentioned  were  not  made,  executed  or 
created,  nor  were  either  of  them  made, 
executed  or  created  by  the  said  Ephraim 
Brockway,  without  a  consideration  bona 
fide  paid  or  made  to  the  said  Ephraim 
Brockway  for  the  same,  to  the  amount 
specified  in  the  condition  of  the  said 
bond;  and  that  the  said  bond  and  war- 
rant of  attorney  were  not  fraudulently 
made  and  executed  by  the  said  Ephraim 
Brockway  to  the  said  Artemas  Brockway, 
nor  fraudulently  taken  and  accepted 
by  the  said  Artemas  Brockway,  in  order 
to  defraud  the  said  German  G.  Filkins^ 
and  to  prevent  the  obtaining  and  col- 
lecting by  the  said  German  G.  Filkins 
of  the  amount  of  said  verdict  nor  of  the 


judgment  above  mentioned  in  favor  of 
the  said  German  G.  Filkins  against  the 
said  Ephraim  Brockway;  and  that  the 
said  judgment  first  above  mentioned 
was  not  fraudulently  entered  or  placed 
on  the  records  of  said  Court,  in  order  to 
defraud  the  said  German  G.  Filkins,  and 
to  prevent  the  obtaining  and  collecting 
by  the  said  German  G.  Filkins  of  the 
amount  of  the  judgment  or  verdict 
above  mentioned  in  favor  of  the.  said 
German  G.  Filkins  against  the  said  Eph- 
raim Brockway,  nor  of  any  part  of  said 
judgment  and  verdict  last  mentioned 
in  manner  and  form  as  the  said  German 
G.  Filkins  hath  above  in  that  behalf 
alleged;  and  of  this  the  said  Artemas 
Brockway  puts  himself  upon  the 
country." 

1.  See  the  title  Similiter  for  forms 
relating  to  joinder  of  issue,  generally, 

2.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case. 

3.  Fostea  must  be  rettumed  to  the  court 
granting  the  issue.  Trenton  Banking 
Co.  V.  Rossell,  2  N.  J.  Eq.  492. 

Precedent.  —  In  note  to  Morey  v. 
Shearer,  2  Cow.  (N.  Y.)  465,  a  case  de- 
cided prior  to  the  adoption  of  the  code 
practice,  the  following  postea  is  set  out: 

"Afterwards,  that  is  to  say,  on  the 
day  and  at  the  place  within  contained, 
before  the  Honorable  William  A.  Duer, 
Esq.,  CtVcw// Judge,  come  as  well  the 
within  named  German  G.  Filkins  as  the 
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\W8,  before  the  Yion.  John  Marshall,  one  of  the  justices  of  said 
Supreme  Court,  came  as  well  the  within  named  y^^«  Doe,  as  the  within 
named  Richard  Roe,  by  their  respective  attorneys  within  mentioned, 
and  the  jurors  of  the  jury  whereof  mention  is  within  made,  being 
summoned,  also  came,  who  being  chosen,  tried  and  sworn,  say  upon 
their  oath  that  the  said  paper  writing  in  the  plaintiff's  declaration 
mentioned,  purporting  to  be  a  deed  from  William  West  to  Samuel 
Short,  and  to  bear  date  the  sixteenth  day  of  March,  iS89,  was  executed 
by  the  said  William  West,  and  they  assess  the  damages  of  the  said 
plaintiff  by  occasion  of  the  nonperformance  of  the  promises  and  under- 
takings of  the  said  defendant  in  said  declaration  within  mentioned, 
at  two  hundred  dollars  {or  stating  the  verdict  of  the  jury,  as  the  case 
may  be). 

d.  Certificate  of  Judgre.' 
Form  No.  1 1  7  9  i . 

To   his   Honor  Theodore  Runyon,  Chancellor  of  the  State  of  New 
Jersey : 

I,  John  Marshall,  one  of  the  justices  of  the  Supreme  Court  of  the 
state  oi  New  Jersey,  \it.xtby  c&xtxiy  that  the  within  issue  was  tried 
before  me  in  the  Supreme  Court  in  and  for  the  county  of  Mercer,  at 
the  June  term,  1W8,  by  a  jury  of  said  county  of  Mercer.  That 
annexed  hereto  is  a  statement  of  the  evidence  taken  at  said  trial, 
the  depositions  read  and  copies  of  the  various  exhibits  admitted,  the 
objections  to  the  evidence  offered  and  my  rulings  thereon,  together 
with  my  charge  to  the  jury. 

And  I  do  further  certify  that  I  am  satisfied  with  the  verdict  of  the 
jury  rendered  therein. 

John  Marshall,  Judge. 

Dated  this  twentieth  day  oi  June,  iS98. 

within    named  Artemas  Brockway,  by  G.  Filkins,   against    the  said  Ephraim 

their  respective  attorneys  within,  men-  Brockway,  and  that  the  said  judgment 

tioned,    and    the   jurors,    of    the   jury  first  above  mentioned  was  fraudulently 

whereof  mention  is  within  made,  being  entered   and   placed  on   the  records  of 

summoned,    also    come,     who     being  said  court,  in  order  to  defraud  the  said 

chosen,    tried    and    sworn,    say    upon  German  G.  Filkins  and  to  prevent  the 

their  oath,  that  the  said  bond  and  war-  obtaining   and  collecting   by  the   said 

rant  of  attorney,   and  judgment   first  German  G.  Filkins  of  the  amount  of  the 

above  mentioned,  were  made,  executed  judgment  or  verdict  above  mentioned 

and  created  by  the  said  Ephraim  Brock-  in  favor  of  the  said  German  G.  Filkins 

way,  without  a  consideration  bona  fide  against  the  said  Ephraim  Brockway,  in 

j^SLiA  or  maiAeioihfisa.iA Ephraim  Brock-  manner  and  form  as  the  said  German 

way,  for  the  same,  to  the  amount  speci-  G.  Filkins  hath  above  in   that  behalf 

fied  in  the  condition  of  the  said  bond,  alleged;  and  they  assess  the  damages 

and  that  the  said  bond  and  warrant  of  of  the  said  German  G.  Filkins  by  reason 

attorney,  were  fraudulently  made  and  of   the  premises   over   and   above    his 

executed  by  the  said  Ephraim  Brockway  costs   and  charges   by   him  about    his 

to  X\v^%^\A  Artemas  Brockway,  a.Ti6.-<K^xft  suit   in    this    behalf   expended   to  six 

fraudulently  taken  and  accepted  by  the  cents,  and  for  those  costs  and  charges 

Sd^AArtemas,  in  order  to  defraud  the  to  j/x  cents." 

said  German  G.  Filkins,  and  to  prevent        1.  Certificate.  —  The  judge   must   re- 

the  obtaining  and  collecting  by  the  said  turn  with   the  postea  a  fair  statement 

German   G.  Filkins  of  the  amount   of  of   the    trial,    embracing    the    general 

said  verdict  and  judgment  above  men-  character  of  the  evidence  offered,  the 

tioned   in    favor   of   the   said    German  part  objected  to  and  the  decision  made 
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4.  Application  for  New  Trial  of.^ 
a.  Notice  of  Motion.' 

Form  No.  1 1  792. 

(jCommencing  as  in  Form  No.  11797,  and  continuing  down  to  *)  for  an 
order  granting  a  new  trial  of  the  issues  awarded  in  this  cause. 
(^Signature  and  date  as  in  Form  No.  11797. ) 

b.  Order.* 

(1)  For  Statement  of  Case  on  Motion. 

Form  No.  i  1793. 

(Precedent  in  Trenton  Banking  Co.  v.  Rossell,  2  N.  J.  Eq.  493.) 

[(^Title  of  court  and  cause  as  in  Form  No.  11802.)]^ 
The  postea  upon  the  feigned  issue  formed  in  this  cause,  having  been 
returned  to  this  court  from  the  last  Mercer  circuit;  and  it  being 
alleged  on  the  part  of  the  Trenton  Banking  company  that  the  judge 
before  whom  the  trial  at  said  circuit  was  had,  gave  an  erroneous 
charge  to  the  jury,  and  that  the  said  the  Trenton  Banking  company 
were  aggrieved  thereby,  and  that  a  new  trial  ought  to  be  granted; 
and  the  chancellor  being  of  opinion  that  a  state  of  the  case  and  history 
of  the  trial  at  said  circuit  should  be  prepared  and  submitted  to  this 
court,  to  the  end  that  the  motion  for  a  new  trial  may  be  duly  con- 
sidered and  settled;  it  is  thereupon,  on  this  fifteenth  day  oi  July,  in 
the  year  of  our  Lord  eighteen  hundred  and  forty-one,  ordered  and 
directed  by  the  chancellor,  that  the  solicitor  of  the  Trenton  Banking 
company  do,  within  thirty  days,  prepare  a  state  of  the  case  and  history 
of  the  said  trial  at  said  circuit,  and  serve  a  copy  thereof  upon  the 
solicitor  of  Zachariah  Rossell,  trustee,  etc.,  who  shall,  within  twenty 
days  after  such  service,  state  in  writing  his  objections  thereto,  or 
otherwise  shall  be  deemed  to  agree  thereto;  and  in  case  said  solicitors 
cannot  agree  upon  such  state  of  the  case,  the  points  in  difference 
between  them  shall  be  settled  by  the  judge  before  whom  such  feigned 
issue  was  tried  at  the  said  circuit;  and  said  state  of  the  case,  when  so 
agreed  upon  or  settled,  shall  be  filed  in  this  court  among  the  papers 
in  this  cause.     And  it  is  further  ordered,  that  the  argument  of  the 

on  those  objections,  with  his  charge  to  Banking  Co.   v.    Rossell,  2  N.  J.  Eq. 

the  jury.     But  it  is  not  necessary  that  511. 

he  should  give  a  minute  history  of  the  Motion  shoold  be  made  to  cotirt  award- 

trial.     Bassett  v.  Johnson,  2  N.  J.  Eq.  ing  the  issue,  and  not  to  the  court  be- 

154.  fore  which  the  issue  was  tried.  Harrison 

1.  A  new  trial  of  the  issues  may  be  v.  Rowan,  3  Wash.  (U.  S.)  580. 

granted  by  the  chancellor  if  dissatisfied  2.  For  formal  parts  of  a  notice  of  motion 

with  the  evidence  or  opinions  of  the  in  a  particular  jurisdiction  see  the  title 

judge  at  mji/rjMj.    Harrison  z/.  Rowan,  Motions. 

3  Wash.  (U.  S.)  580;  4  Wash.  (U.  S.)  32.  3.  For  formal  parts  of  an  order  in  a 

But  if  the  chancellor  is  satisfied  with  particular    jurisdiction    see     the    title 

the    verdict   a  new   trial    will    not   be  Orders. 

granted,  although  the  jury  may  have  4.  The  matter  to  be  supplied   in  [  ] 

been      wrongly     instructed.      Trenton  will  not  be  found  in  the  reported  case. 
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motion  for  a  new  trial  do  come  on  at  the  next  term,  upon  the  merits 
of  the  question,  and  without  any  rule  to  show  cause  for  that  purpose. 

\^Theodore  Runyon^  Chancellor.]^ 

(2)  Denying  New  Trial. 

Form  No.  11794.* 

(^Title  of  court  and  cause  as  in  Form  No.  11802.) 

The  postea  upon  the  issues  ordered  in  this  cause,  together  with  the 
report  of  Hon.  /oAn  Marshall.^  the  justice  of  the  Supreme  QonxX.  before 
whom  said  issues  were  tried,  having  been  returned  to  this  court,  and 
a  motion  having  been  made  on  the  part  of  the  defendant  that  a  new 
trial  of  the  said  issues  be  awarded,  and  on  hearing  Oliver  Ells^vorth 
of  counsel  for  the  defendant  and  Jererniah  Mason  of  counsel  for  the 
complainant,  on  said  motion,  and  the  same  having  been  duly  con- 
sidered by  the  chancellor,  it  is,  on  this  tenth  day  of  September^  iS98, 
ordered,  that  the  said  motion  be  denied  with  costs. 

Theodore  Runyon,  Chancellor. 

(8)  Granting  New  Trial. 
Form  No.  1 1795.' 

(^Title  of  court  and  cause  as  in  Form  No.  11802.) 

This  cause  coming  on  to  be  heard  at  a  regular  term  of  this  court, 
holden  at  the  state  house  in  Trenton,  on  the  tenth  dzy  oi  June,  jS98, 
and  an  order  having  been  made  by  the  chancellor  on  said  day,  direct- 
ing that  certain  issues  in  said  cause  be  tried  before  a  jury,  and  such 
trial  having  been  had  pursuant  to  said  order,  and  the  postea,  together 
with  the  report  of  the  Honorable  fohn  Marsha//,  the  justice  of  the 
Supreme  Court  before  whom  said  issues  were  tried,  having  been  duly 
returned  to  this  court,  and  a  motion  having  been  made  on  the  part 
of  the  defendant  that  a  new  trial  of  said  issues  be  directed  in  accord- 
ance with  the  practice  of  this  court,  and  it  satisfactorily  appearing 
that  due  service  of  said  notice  has  been  made  upon  the  solicitor  of 
the  complainant,  and  on  hearing  0/iver  E//sworth,  of  counsel  for  the 
defendant,  and  Jeremiah  Mason,  of  counsel  for  complainant,  and  said 
motion  having  been  duly  considered  by  the  chancellor,  it  is,  on  this 
tenth  day  of  September,  iS98,  ordered,  that  a  new  trial  be  directed  of 
the  issues  heretofore  awarded  in  this  cause. 

And  it  is  further  ordered  that  said  issues  be  tried  in  the  manner 
heretofore  directed  in  said  order. 

Theodore  Runyon,  Chancellor. 

5.  Notice  of  Hearing  for  Further  Directions  After  Trial  of. 

Form  No.  11796.* 
(Tit/e  of  court  and  cause  and  address  as  in  Form  No.  11797.) 

1.  The  matter  enclosed  by  []  will  not  8.  See  supra,  note  i,  p.  602.  * 
be  found  in  the  reported  case.                        4.  The  form  given  in  the  text   is  set 

2.  See  supra,  note  I,  p.  602.  out  in  3  Barb.  Ch.  Pr.  153. 
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Sir:  Take  notice  that  this  cause  will  be  brought  to  a  hearing  for 
further  directions  upon  the  pleadings  in  the  feigned  issue  framed 
therein,  and  upon  the  certified  copy  of  the  minutes  of  said  feigned 
issue,  at  the  next  term  of  this  court  to  be  held  at  the  state  house  in  the 
city  of  Trenton,  on  Tuesday,  the  sixteenth  day  of  June  next,  at  ten  o'clock 
in  the/^r<rnoon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

(^Signature  and  date  as  in  Form  No.  11797. ) 


II.  UNDER  STATUTORY  PROVISIONS.^ 

1.  In  Equity  Cases. 

a.  Application  for  Issues. 

(1)  Notice  of  Motion.  ^ 


1.  For  Btatntory  provisions  and  roles  of 
court  relating  to  the  submission  of  is- 
sues to  a  jury  in  equity  cases  see  as 
follows : 

Alabama.  —  Civ.  Code  (1896),  g§  824, 
826. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§§  5619,  5795- 

California. — Code  Civ.   Proc.  (1897), 

§§  309,  592. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
P  173.  And  see  Knapp  v.  Day,  4  Colo. 
App.  21. 

Georgia. —  2  Code  (1895),  §  4849;  Super. 
Ct.  Eq.  Rules,  No.  6. 

Idaho.  —  Rev.  Stat.  (1887),  §  4022. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  22,  par.  40. 

Indiana. , —  Horner's  Stat.  (1896),  § 
409. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  §  7. 

Maine.  —  Rev.  Stat.  (1883),  c.  77,  §  30. 

Massachusetts. — Stat.  (1895),  c.  116, 
§  i;  Supreme  Jud.  Ct.  Eq.  Rules,  No.  36. 

Michigan. — Comp.  Laws  (1897),  §462. 

Minnesota.  —  Stat.  (1894),  §  5361. 
And  see  Cobb  v.  Cole,  44  Minn.  278; 
Berkey  v.  Judd,  14  Minn.  394. 

Mississippi. — Anno.  Code  (1892),  §  507. 

Missouri.  — Burns'  Anno.  Prac.  Code 
(1896),  §§  505,  506.  And  see  Snell  v. 
Harrison,  83  Mo.  651. 

Montana.  —  Code  Civ.  Proc.  (1895),  §§ 
462,  1034. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
5594,  5852. 

New  Hampshire.  —  Pub.   Stat.  (1891), 

C.  204,  §  9;    C.  227,   §  21. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
391,  §  100. 


New  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs,  no.  III. 

New  York.  —  Code  Civ.  Proc,  §§  823, 
971;  Gen.  Rules  Pr.  No.  31. 

North  Carolina. —  Code  (1883),  §§  135, 

399- 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  5183.  5420. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  g§ 
4973.  5130.  5131. 

Oklahovia.  —  Stat.  (1893),  §§  3884, 
4156,  4157. 

Pennsylvania.  —  Supreme  Ct.  Eq. 
Rules  (Bright.  Pur.  Dig.  (1894),  p.  1957, 
note). 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
243,  §  8.  . 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §§  92,  274a,  275;  Cir.  Ct.  Rules, 
No.  28. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §g  4832,  5032;  Cir.  Ct.  Rules  (6th 
Jud.  Cir.),  No.  32. 

7'ennessee. — Code  (1896),  §§  6282, 
6283,  6285. 

Utah.  —  Rev.  Stat.  (1898),  §§  2854, 
3128. 

Virginia.  —  Code  (Supp.  1898),  § 
3381. 

Washington.  —  Ballinger's  Anno. 
Codes  and  Stat.  (1897),  §§  4967,  4968. 

West  Virginia.  —  Code  (1891),  c.  131, 
§4. 

Wisconsin.  —  Stat.  (1898),  §§  2841, 
2843- 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
2362,  2517,  2518. 

2.  For  formal  parts  of  a  notice  of 
motion  in  a  particular  jurisdiction  con- 
sult the  title  Motions. 
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Form  No.  11797.' 

In  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant, 

and 
Richard  Roe,  defendant.  ^ 
Ilo  Jeremiah  Mason,  Esquire,  Solicitor  for  Complainant: 

Sir:  You  are  hereby  notified  that  the  defendant  in  this  cause  will 
make  application  to  the  chancellor  at  the  state-house  in  the  city  of 
Trenton,  on  Tuesday,  the  fifteenth  day  ol  August,  iS99,  at  ten  o'clock 
in  the /(?r(»noon  of  said  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,*  for  an  order  that  issues  at  law  may  be  awarded  in  this  cause 
for  the  trial  by  a  jury  of  the  facts  in  controversy  therein. 

Oliver  Ellsworth,  Solicitor  for  Defendant. 
Dated  the  first  day  oi  August,  iS99. 

Form  No,  i  1798.* 

{Commencing  as  in  Form  No.  695 J4.,  and  continuing  down  to  *)  for  an 
order  that  the  issues  (or  the  following  questions  of  fact  involved)  in  this 
action  be  submitted  to  a  jury  for  trial.  Herewith  is  also  served  upon 
you  a  copy  of  said  issues  (or  of  said  questions  of  fact),  proposed  to  be 
submitted  to  the  jury,  marked  Schedule  A.^ 

(^Signature,  address  and  affidavit  of  merits  as  in  Form  No.  695J(..) 


1.  New  fersey.  —  If  any  matters  of 
fact  shall  render  the  intervention  of  a 
jury  necessary,  the  court  of  chancery 
is  authorized  to  direct  an  issue  for  the 
trial  of  the  same  in  the  supreme  court. 
Gen.  Stat.  (1895),  p.  391,  §  100. 

Consult  also  list  of  statutes  and  rules 
of  court  cited  supra,  note  i,  p.  604. 

2.  Ne-M  York.  —  Feigned  issues  have 
been  abolished.  In  a  case  where  neither 
party  can  as  a  matter  of  right  require  a 
trial  by  jury  on  an  issue  of  fact  aris- 
ing upon  the  pleadings,  or  where  a 
question  of  fact  not  in  issue  upon  the 
pleadings  is  to  be  tried,  an  order  for 
the  trial  thereof  by  a  jury  may  be  made, 
stating  distinctly  and  plainly  the  ques- 
tion of  fact  to  be  tried.  Such  an  order 
is  the  only  authority  necessary  for  the 
trial.     Code  Civ.  Proc,  §  823. 

In  cases  where  the  trial  of  issues  of 
fact  is  not  provided  for  by  the  code,  if 
either  party  shall  desire  a  trial  by  jury, 
such  party  shall,  within  ten  days  after 
issue  joined,  give  notice  of  a  special 
motion  to  be  made  upon  the  pleadings, 
that  the  whole  issue  or  any  specific 
questions  of  fact  involved  therein  be 
tried  by  a  jury.  With  the  notice  of 
motion  shall  be  served  a  copy  of  the 
questions  of  fact  proposed  to  be  sub- 
mitted to  the  jury  for  trial  and  in  proper 
form  to  be  incorporated  in  the  order. 
N.  Y.  Gen.  Rules  Pr.,  No.  31. 


Consult  also  list  of  statutes  and  rules 
of  court  cited  supra,  note  i,  p.  604. 

Where  party  is  entitled  to  trial  by  jury 
of  one  or  more  issues  of  fact,  in  an 
action  not  specified  in  N.  Y.  Code  Civ. 
Proc. ,  §  968,  he  may  apply,  upon  notice, 
to  the  court  for  an  order  directing  all 
the  questions  arising  upon  those  issues 
to  be  distinctly  and  plainly  stated  for 
trial  accordingly.  Upon  the  hearing 
of  the  application,  the  court  must  cause 
the  issues,  to  the  trial  of  which  by  a 
jury  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.  The  sub- 
sequent proceedings  are  the  same  as 
where  questions  arising  upon  the  issues 
are  stated  for  trial  by  a  jury,  in  a  case 
where  neither  party  can,  as  of  right, 
require  such  a  trial,  except  that  the 
finding  of  the  jury  upon  such  questions 
so  stated  is  conclusive  in  the  action 
unless  the  verdict  is  set  aside  or  a  new 
trial  is  granted.  N.  Y.  Code  Civ.  Proc., 
§970. 

Where  party  !■  not  entitled  to  trial  by 
jury,  the  court  may,  in  its  discretion, 
upon  the  application  of  either  party 
or  without  application,  direct  that  one 
or  more  questions  arising  upon  the 
issues  be  tried  by  a  jury,  and  may 
cause  those  questions  to  be  distinctly 
and  plainly  stated  for  trial  accordingly. 
N.  Y.  Code  Civ.  Proc,  §  971. 

3.  Copy  of  questions  proposed  most  be 
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(2)  Motion.! 

Form  No.  i  1799.* 

(Precedent  in  Call  v.  Perkins,  65  Me.  440.)* 
[Lincoln,  ss. 

Moses  Call,  et  al.,        ) 

against  >  In  the  Supreme  Judicial  Cowrt.'\^ 

William  J.  Perkins,  et  al.  ) 

Whereas,  in  the  bill  of  complaint  in  the  above  entitled  cause,  it  is 
alleged,  \.)\2X  James  Perkins  contracted  with  William  J.  Perkins,  son 
of  the  %?i\di  James,  to  sell  him  the  Perkins  farm,  which  is  the  subject 
of  litigation  in  this  case,  for  the  consideration  of  %1500,  and  that  the 
said  William  J.,  being  indebted  to  the  plaintiffs  on  an  account  in  the 
bill  named,  with  the  view  of  placing  the  title  of  the  premises  beyond 
the  reach  of  his  said  creditors,  caused  the  said  James  to  make  the  deed 
of  the  premises  so  contracted  for,  to  Elizabeth  A.  Perkins,  the  wife  of 
the  said  William  J.,  and  that  said  James  accordingly,  on  the  10th  day 
oi May,  a.  d.  x%62,  made  the  deed  of  said  premises  to  said  Elizabeth 
A.,  and  that  the  said  William  J.  then  and  there  paid  to  fhe  said  James, 
the  sum  of  %500,  part  of  said  consideration  for  the  premises,  and  that 
the  said  Elizabeth  A.  never  paid  any  of  the  notes  which  were  given  by 
her,  in  payment  of  the  balance  of  said  consideration,  nor  any  part  of 
the  consideration  for  the  said  conveyance  to  her  of  the  said  premises, 
which  said  facts  are  denied  by  Marius  H.  Tukey,  one  of  the  defend- 
ants in  said  suit,  upon  information  and  belief  in  his  sworn  answer  to 
this  suit: 

And  whereas,  it  is  alleged  in  said  bill  of  complaint,  that  said  con- 
veyance to  the  said  Elizabeth  A.  Perkins,  was  in  fraud  of  the  cred- 

servedwith  the  notice  of  motion,- and  in  the  county  where  such  cause  is  pend- 

proper  form,  to  be  incorporated  in  the  ing.     A  single  justice  may  confirm  any 

order.     N.  Y.  Gen.  Rules  Pr.,  No.  31.  verdicts  rendered  upon  such  issues  and 

Form  of  proposed  issaes  to  be  served  enter    proper   decrees   thereon,    or   he 

with  notice  of  motion  may  be  as  fol-  may  set  aside  such  verdicts  and  render 

lows:  such  decrees  as  equity  requires,  as  if 

"^ Supreme  CouTl,  Albany  conniy,  such  issues  had  not  been  framed.     In 

John  Doe,  plaintiff,      )  all  cases  where  such  issues  are  framed 

against                 >•  and  tried,   appeal   may   be  taken   and 

Richard  Roe,  defendant.  )  exceptions  had  to  rulings  of  law,  and 

The   issues  (or   questions  of  fact  in-  upon   such    appeal    or    exception    the 

volved)  in  the  above  entitled  action,  re-  law  court  may  confirm  or  set  aside  the 

ferred  to  in  the  accompanying  notice,  verdict.     Rev.  Stat.  (1883).  c.   77,  §  30. 

and  proposed  by  the  defendant  for  sub-  Consult  also  list  of  statutes  and  rules 

mission  to  a  jury  for  trial,  are  as  fol-  of  court  cited  supra,  note  i,  p.  604. 

lows,  to  wit: "  {setting  out  interrogatories  3.  This    motion  was    overruled,  ^the 

proposed  for  submission  to  the  jury,  num-  court  holding  that  the  motion  as  a  mat- 

bering  ectch  in  order).  ter  of  law  was  one   which   it  was  not 

{Signature  and  address  of  attorney  as  competent  for  the  court  to  entertain. 

in  Form  No.  6g';4.)  This  ruling  was  reversed  upon  appeal, 

1.  For  formal  pturts  of  a  motion  in  a  the  supreme  court  holding  that  under 
particular  jurisdiction  consult  the  title  the  statute  it  was  made  imperative 
Motions.  upon  the  court  to  order  such    issues 

2.  Maine.  —  The  court  may,  in  its  framed  when  requested  by  either 
discretion,   and    upon    application    of  party. 

either   party,  frame   issues   of  fact   in        4.  The  matter  enclosed  by   [  ]  will 
equity  cases,  to  be  tried  by  a  jury  in     not  be  found  in  the  reported  case. 
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itors  of  her  said  husband,  William  J.  Perkins,  and  in  law  a  trust  for 
his  and  their  use,  and  that  Cyrus  Fossett  and  Francis  Wheeler,  the 
grantees  of  the  said  Elizabeth  A.,  of  the  said  premises,  and  also  that 
the  said  Marius  H.  Tukey,  the  grantee  of  the  said  premises,  of  the 
said  Fossett  and  Wheeler,  as  is  set  forth  in  said  bill,  had  at  the  time 
when  they  received  their  conveyance  of  the  said  premises,  respec- 
tively, full  knowledge  of  all  the  facts  alleged  in  said  bill,  as  aforesaid, 
relating  to  the  conveyance  of  said  premises  by  said  James  Perkins,  to 
said  Elizabeth  A.  Perkins,  and  that  they  had  knowledge  of  the  payment 
of  the  consideration  therefor  by  the  said  William  J.,  and  that  said  con- 
veyance was  in  fraud  of  the  creditors  of  the  said  William  J.,  and  in 
law  a  trust  for  his  and  their  use;  which  said  allegations  in  said  bill 
are  denied  in  the  answer  of  said  Tukey: 

And  whereas  the  said  Tukey  in  his  said  answer,  alleges  that  he 
purchased  said  premises  in  good  faith,  and  paid  the  full  value  thereof, 
without  any  knowledge,  information  or  belief  that  the  said  Elizabeth 
A.  Perkins,  or  the  said  Fossett  Sind.  Wheeler  he\d  or  had  ever  held  said 
premises  in  trust  for  the  said  William  J.  Perkins,  or  his  creditors,  or 
in  fraud  of  their  rights;  and  upon  information  and  belief  the  said 
Tukey  alleges,  that  the  said  Fossett  and  Wheeler  purchased  the  said 
premises,  and  had  paid  and  agreed  to  pay  the  full  value  thereof,  and 
that  they  held  the  same  in  good  faith,  without  any  fraud  on  their 
part,  or  knowledge  of  fraud  in  others: 

Wherefore  the  said  Tukey  humbly  prays  this  honorable  court,  that 
an  issue  may  be  framed,  and  a  jury  empaneled  to  try  the  several  alle- 
gations in  said  bill  hereinbefore  set  forth;  and  to  determine  the  truth 
of  the  allegations  in  the  answer  of  the  said  Tukey  hereinbefore  set 
forth;  and  especially  that  he  may  have  the  privilege  of  a  jury  trial 
upon  all  the  charges  of  fraud,  which  are  set  forth  in  said  bill 
against  him. 

[^.  P.  Gould,  Solicitor  for  Defendant. ]i 

b.  Order  Directing  Issues.' 

1.  The  matter  enclosed  by  []  will  not  practiced  by  said  Herrick  upon  said 
be  found  in  the  reported  case.  Bean.    Secondly,  if  so,  to  what  amount 

2.  For  formal  parts  of  a.n  order  in  a  the  said  ^<fa«  has  been  injured  thereby, 
particular  jurisdiction  consult  the  title  And  it  is  further  ordered  that  in  the 
Orders.  trial  to  be  had  as   aforesaid,  there  be 

Precedents.  —  In  Bean  v.  Herrick,  12  submitted   to   the   jury    the   following 

Me.  262,  the  order,  omitting  the  formal  testimony  and  none  other,  viz:  the  bill 

parts,  was  as    follows:    "The    Court,  and  answer,   with    the    plan   or   plans 

having  examined  the  bill  and  answer  and    the    written    description    of    the 

and     the    written    testimony     by    the  land,  made  by   Herrick,  and   used  or 

parties  respectfully  adduced,  do  order  referred   to  at  the  time  of  the  sale,  the 

that  the  parties  make  up  an  issue  to  be  depositions    already    taken,     together 

tried  by  a  jury  in  the  county  of  Kenne-  with  such  other  depositions  as  may  be 

bee,    at    the    next    October    term,    sub-  taken  by   the   parties    respectively  on 

mitting  it  to  them  to  determine  —  First,  or   before    the   first  day    of  September 

whether   in    the    sale    made    by    said  next:  in  addition  to  which,  each  party 

Herrick  to  said  Bean,  which  resulted  in  is  at  liberty  to  bring  two  witnesses  ta 

the  conveyance  by  the  said  Herrick  to  be    examined    at   the   trial    viva   voce, 

the  said  Bean  on    the  20th  day  of  Oct.  together   with  any  other  written  evi- 

i8j2,  of  certain  lands  in  the  towns  of  dence  pertinent  to  the  issue." 
Kilmarnock  and  Lm  Grange,  fraud  was        In  Dorr  v.  Tremont  Nat.  Bank,  12S 
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Mass.  349,  the  order,  omitting  formal 
parts,  was  as  follows:  "In  the  above 
entitled  case  the  defendant  alleges  that 
the  plaintiff  signed  and  executed  an 
instrument  purporting  to  be  a  power 
of  attorney,  a  copy  whereof  is  annexed 
to  the  defendant's  answer  in  said 
cause;  and  the  plaintiff  denies  that  she 
ever  signed  or  executed  said  instru- 
ment; and  it  is  ordered  by  the  court, 
on  motion  of  the  plaintiff,  that  an 
issue  be  tried  by  a  jury  of  this  court 
whether  Mary  Ann  Dorr,  the  plaintiff, 
signed  and  executed  said  instrument." 
It  was  held  that  by  the  order  the  issue 
to  be  tried  was  not  only  directed  but 
framed  and  that  no  more  formal  issue 
was  necessary. 

In  De  Vaughn  v.  Hustead,  27  W.  Va. 
773,  the  following  order  was  entered: 
"The  court  being  of  opinion  that  the 
evidence  in  this  cause  is  conflicting  as 
to  the  allegations  in  the  bill  of  fraud 
and  mistake,  and  that  an  issue  is  proper 
to  be  directed  in  this  cause,  it  is  or- 
dered that  an  issue  is  hereby  directed 
to  be  tried  by  a  jury. 

First.  —  Whether  the  plaintiff,  De 
Vaughn,  knew  when  he  purchased  the 
undivided  interest  of  Hustead  in  the 
land  in  the  bill  mentioned,  that  the  or- 
chard, house  and  other  improvements 
were  not  embraced  within  the  boun- 
daries of  said  land. 

Second. — Whether  or  not  at  the  time 
of  the  purchase  by  De  Vaughn  of  the  07ie 
undivided  half  interest  in  said  land 
from  John  Hustead,  the  said  Hustead 
made  any  representations  or  by  any 
reasons  induced  said  De  Vaughn  to  be- 
lieve that  the  said  lands  embraced  the 
said  orchard,  house  and  other  improve- 
ments in  the  bill  mentioned. 

Third. —  Whether  the  plaintiff  pur- 
chased said  interest  in  said  land  bona 
fide  under  a  mistake  that  said  lands 
included  the  said  orchard,  house  and 
other  improvements.  And  on  the  trial 
of  said  issue,  the  bill  and  answer,  ex- 
hibits and  depositions  maybe  read  and 
other  evidence  introduced." 

It  was  held  in  this  case,  however,  that 
as  the  answer  to  the  bill  denied  the 
allegation  of  fraud  and  deceit  and  the 
testimony  greatly  preponderated  in 
favor  of  defendant,  it  was  error  to 
direct  the  issue. 

In  Anderson  v.  Cranmer,  11  W.  Va. 
562,  the  following  order  is  set  out:  "  The 
case  came  on  to  be  heard  upon  the  pro- 


cess and  return  thereon,  the  bill  taken 
for  confessed  as  to  Charles  IVatkins,  the 
answer  of  Alexander  Carson  and  Gibson 
L.  Cranmer,  the  complainant's  repli- 
cations to  said  answers,  and  the  depo- 
sitions and  exhibits  heretofore  filed 
in  the  cause.  Upon  consideration 
whereof  the  court  doth  order,  that  a 
jury  be  empaneled  at  the  bar  of  the 
court,  to  ascertain  and  determine  by 
their  verdict  the  issue,  whether  at  the 
time  of  making  the  deed  of  trust  to 
Gibson  L.  Cranmer,  on  the  yth  day  of 
May,  187J,  Samuel  Anderson,  6.&z^^%^^, 
was  of  sane  mind.  On  the  trial  of 
which  issue  the  said  Gibson  L.  Cranmer 
and  Alexander  Carson  shall  be  plaintiffs, 
and  the  said  Mary  Anderson  as  next 
friend  of  John  Anderson  and  Lavinia 
Anderson,  infants,  shall  be  defendants, 
and  on  the  trial  of  the  said  issue,  the 
witnesses  shall  be  produced  in  open 
court,  except  that  the  depositions  of 
witnesses,  who  may  at  the  time  be  out 
of  the  jurisdiction  of  this  court  or  un- 
able to  attend,  may  be  read.  The  said 
Cranmer  and  Carson  by  their  solicitors 
except  to  the  order  of  the  court  direct- 
ing an  issue  in  this  cause,  and  the  said 
Mary  Anderson,  as  next  friend  as  afore- 
said, excepts  to  her  being  made  defend- 
ant instead  of  plaintiff  upon  the  trial  of 
the  said  issue."  It  was  held  that,  as  at 
the  time  the  issue  was  directed  prepon- 
derance of  the  testimony  was  against 
the  sanity  of  the  grantor,  the  order 
directing  the  issue  was  error  and  the 
same  was  reversed. 

In  Jarrett  v.  Jarrett,  11  W.  Va.  584, 
the  following  order,  excepting  matter 
enclosed  by  [  ],  is  set  out:  [On  this 
sixteenth  day  oi  June,  iS/j,  these  three 
causes  came  on  to  be  heard  by  consent 
together;  and  by  like  consent  the  depo- 
sitions taken  in  either  one  of  said 
causes,  and  which  are  admitted  as  evi- 
dence therein,  are  to  be  read  in  the 
others.  And  the  said  causes  came  on 
to  be  heard  upon  the  bills,  answers 
with  replications  to  each,  and  upon  the 
exhibits  filed,  the  depositions  of  wit- 
nesses, etc.]  "  Upon  consideration 
whereof  the  court  is  of  opinion  that  it 
sufficiently  appears  that  at  the  time  of 

the  making  of  the  deed  of  the day 

oi  April,  \9,62,  mentioned  in  the  bill  in 
the  first  of  said  causes,  conveying  by 
James  Jari^ett  to  the  defendant  James 
Jarrett,  Jr. ,  the  Wolf  creek  tract  of  land, 
the  sa^iA  James  Jarrett,  Sr.,  was  clearly 
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Form  No.  z  i  800.' 
At  a  term  of  the  Circuit  Court  held  in  and  for  the  county  of  Cook^ 
in  the  state  of  Illinois^  at  the  court-house  in  the  city  of  Chicago^  in  said 
county,  on  the  twentieth  day  of  September  in  the  year  one  thousand 
eight  hundred  and  ninety-eight . 

Present:  The  Honorable  y^^«  Marshall^  Judge. 
John  Doe     ) 
against       >■  In  Chancery. 
Richard  Roe.  ) 

This  cause  having  been  brought  on  to  be  heard  2  upon  the  pleadings 
filed  and  the  proofs  taken  therein,  and  the  said  pleadings  and  proofs 
having  been  read,  and  Mr.  Jeremiah  Mason,  of  counsel  for  the  plain- 
tiff, and  Mr.  Oliver  Ellsworth,  of  counsel  for  the  defendant,  having 
been  heard,  it  is  ordered  that  the  following  issues  of  fact  arising  in 
this  cause  ht.  awarded  and  tried  at  the  December  term  of  the  Circuit 
Court  to  be  held  in  the  county  of  Cook,  or  as  soon  thereafter  as  the 
same  can  be  heard,  to  wit,  {setting  out  issues  to  be  tried,  numbering  each, 
in  order').^ 

Form  No.  1 1 8  o  i  .* 

(Precedent  in  Call  v.  Perkins,  65  Me.  447.) 


capable  of  making  said  deed,  it  is  there- 
fore adjudged,  ordered  and  decreed, 
that  as  to  said  deed  and  tract  of  land  the 
plaintiff's  bill  be  dismissed.  And  the 
court  being  of  opinion,  that  there  is  a 
conflict  in  the  testimony,  as  to  the  com- 
petency of  the  %&{<!  James  Jarrett,  Sr., 
to  make  the  other  deeds,  mentioned  in 
said  three  bills,  which  renders  it  proper 
for  the  court  to  direct  an  issue  to  be 
tried  by  a  jury,  to  ascertain  the  com- 
petency of  said  Jarrett  to  make  said 
deeds,  it  is  therefore  adjudged,  ordered 
and  decreed,  that  an  issue  be  made  up 
and  tried  by  a  jury  at  the  bar  of  this 
court,  to  ascertain  whether  the  said 
James  Jarrett,  Sr.,  at  the  time  of  exe- 
cuting the  said  deeds,  to  wit:  the  deed 
to  Samuel  Leonard  a.nd  Andrew  Robin- 
son, dated  the  2jd  day  of  July,  1867, 
and  the  deed  \.o  James  Jarrett,  Jr.,  and 
the  deed  to  Samuel  Jarrett,  both  dated 
on  the  24th  day  of  March,  186S,  was 
mentally  capable  of  making  said  deeds, 
or  either  of  them;  and  if  either  of  them, 
and  not  the  other,  which  one;  and  upon 
the  trial  of  said  issue,  such  of  the 
depositions  read  upon  the  hearing,  as 
would  be  admissible  upon  the  trial  of 
an  action  at  law,  may  be  read  to  the 
jury."  It  was  held  in  this  case  that 
the  preponderance  of  the  testimony  at 
the  time  the  issue  was  directed  was 
clearly  in  favor  of  the  capacity  of  James 
Jarrett  to  make  the  deeds,  and  that  the 
Issue  ought  not  to  have  been  directed. 
1.  Illinois,  —  The  court   may,  in  its 


discretion,  direct  an  issue  or  issues  to 
be  tried  by  a  jury,  whenever  it  becomes 
necessary  in  any  case  in  equity  pend- 
ing therein.  In  all  other  cases  in 
equity,  the  mode  of  trial  shall  be  the 
same  as  has  heretofore  been  practiced 
in  courts  of  chancery.  Starr  &  C. 
Anno.  Stat.  (1896),  c.  22,  par.  40. 

Michigan.  —  If  there  be  an  issue  of 
fact  which,  in  the  opinion  of  the  court, 
shall  render  the  intervention  of  a  jury 
necessary  or  proper,  said  court  shall, 
on  request  of  either  party,  order  a  jury 
impaneled  for  the  trial  thereof,  and 
the  verdict  of  such  jury  may  be  read 
on  the  hearing  of  such  cause.  Comp. 
Laws  (1897),  §  462. 

Consult  also  list  of  statutes  and  rules 
of  court  cited  supra,  note  I,  p.  604. 

2.  When  Ghranted.  —  Issues  can  be 
granted  only  at  a  hearing,  as  a  general 
rule.     Dunn  v.  Dunn.  11  Mich.  284. 

3.  Issae  shotild  be  distinct  and  explicit 
and  present  the  single  question  to  be 
decided,  so  that  it  cannot  be  misunder- 
stood by  the  jury.  Milk  v.  Moore,  39 
111.  584.  And  must  be  confined  not 
only  to  facts  put  in  issue  by  the  plead- 
ing, but  to  facts  concerning  which  some 
testimony  has  been  introduced  or  read 
at  the  hearing.  Dunn  v.  Dunn,  11 
Mich.  284.  Submission  of  the  entire 
case  to  the  jury  is  improper.  Milk  v. 
Moore,  39  111.  584. 

4.  See  supra,  note  2,  p.  606.  And 
consult  also  list  of  statutes  and  rules 
of  court  cited  supra,  note  i,  p.  604. 
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\(^Title  of  court  and  cause  as  in  Form  No.  518?)^ 

And  now  on  motion  of  the  defendant,  and  after  hearing  of  the 
parties,  it  is  ordered  that  an  issue  be  framed  by  the  parties  for  the 
purpose  of  submitting  to  a  jury  the  following  question:  was  any 
and  how  much  of  the  consideration  of  the  deed  of  May  10,  i862, 
given  hy  James  Ferkifis  to  Elizabeth  A.  Perkins,  paid  from  the  prop- 
erty of  William  J.  Perkins.  And  it  is  further  ordered  that  said  issue 
stand  for  trial  at  the  term  next  to  be  held  in  the  county  of  Lincoln; 
that  the  plaintiff  here  shall  be  the  plaintiff  in  the  trial  at  law;  and 
that  the  parties  at  such  trial  may  read  in  evidence  such  and  so  much 
as  is  material  and  none  other,  of  the  depositions  taken  before  the 
publication  of  the  testimony  on  Feb.  19,  i872,  excepting  the  deposi- 
tions of  such  deponents  as  are  actually  in  attendance  at  said  trial, 
together  with  such  other  depositions  as  may  be  taken  by  either  on 
or  before  April  1,  next,  including  the  oral  testimony  of  any  witnesses, 
which  shall  be  competent,  the  verdict  to  be  certified  to  the  chief 
justice  of  the  court. 

[(^Signature  of  judge  as  in  Form  No.  518. y^^ 

Form  No.  1 1  8  o  2  .* 

In  Chancery  of  New  Jersey. 

Between 

John  Doe^  complainant, 

and 

Richard  Roe  and  William  West,  defendants. 

This  matter  being  opened  to  the  court  by  Jeremiah  Mason,  of 
counsel  for  the  complainant  herein,  and  it  appearing  that  this  cause 
is  at  issue  upon  replication  to  the  answer  of  the  defendant  Richard 
Roe  and  is  in  readiness  to  take  testimony  therein,  the  bill  having 
been  taken  as  confessed  against  the  defendant  William  West,  and 
the  case  standing  for  hearing  upon  bill  and  answer  as  to  the  defend- 
ant Richard  Roe,  and  on  reading  and  filing  a  notice  of  motion  on  the 
part  of  the  defendant  Richard  Roe,  for  an  issue  or  issues  in  this 
cause  to  be  tried  by  a  jury,  and  an  affidavit  of  the  due  service  of 
such  notice  upon  the  solicitor  for  the  complainant,  and  upon  the 
solicitor  of  the  defendant  William  West,  and  on  hearing  Oliver  Ells- 
worth, of  counsel  for  the  defendant  Richard  Roe,  and  Jeremiah  Mason, 
of  counsel  for  the  complainant  on  the  said  motion,  no  one  appearing 
on  the  part  of  the  defendant  William  West,  it  is,  on  this  tenth  day  of 
September,  iS98,  ordered  that  issues  be  and  they  are  hereby  awarded 
in  this  cause  between  the  complainant  and  the  defendant  Richard 
Roe,  to  try  the  matters  of  fact  in  dispute  between  them  by  a  jury. 
It  is  further  ordered  that  said  issues  be  framed  in  the  Supreme  Court 
of  the  state  of  New  Jersey,  and  tried  in  the  ordinary  manner.  That 
the  issues  between  the  complainant  and  the  defendant  ^/V^ar^y?^<f 
be  {setting  out  the  issues  as  settled  by  the  chancellor')  and  either  party 

1.  The  matter  to  be  supplied  within  Consult    also    list   of    statutes    and 
[]  will  not  be  found  in  the  reported  case,  rules  of  court  cited  supra,   note  i,  p. 

2.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  604. 
391,  §  100. 
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may  notice  the  cause  for  trial.  A  special  jury  may  be  had  upon  the 
application  of  either  party  to  this  court,  and  either  party  is  at  liberty 
to  examine  any  witnesses  whose  testimony  was  read  upon  the  hear- 
ing of  this  cause,  or  to  read  their  depositions  heretofore  taken  if 
they  are  dead  or  out  of  the  jurisdiction  of  the  court,  and  all  further 
directions  are  reserved  until  after  a  trial  of  the  said  issues  and  uhe 
postea  returned  to  this  court. 

John  Marshall,  Chancellor. 

Form  No.  1 1  8  o  3 . ' 

At  the  special  term  of  the  Supreme  Court,  held  within  and  for  the 
county  of  Albany,  at  the  court-house  in  Albany,  in  said  county,  on  the 
twentieth  day  of  September,  iS98. 

Present,  the  Honorable  John  Marshall,  Justice  (or  Judge) 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  reading  and  filing  the  affidavit  of  Jeremiah  Mason,  attorney  for 
plaintiff,  showing  that  this  cause  is  at  issue  on  the  complaint  and 
answer,  and  on  reading  and  filing  a  notice  of  motion  on  the  part  of 
the  defendant,  for  an  issue  or  issues  in  this  cause  to  be  tried  by  a 
jury,  together  with  an  affidavit  and  proof  of  service  of  such  notice 
upon  Jeremiah  Mason,  attorney  for  said  plaintiff,  and  upon  reading 
and  filing  {enumerating  other  papers  read),  and  on  hearing  Oliver 
Ellsworth,  attorney  for  defendant,  in  support  of  said  motion,  and 
Jeremiah  Mason,  attorney  for  plaintiff  (or  no  one  appearing),  in  oppo- 
sition thereto,  it  is  * 

Ordered,  that  the  following  specific  questions  of  fact  arising  upon 
the  pleadings  in  this  cause  be  tried  by  a  jury  at  a  term  of  the  Supreme 
Court,  to  be  held  in  the  court-house  in  Albany,  in  the  county  oi  Albany, 
on  the  tenth  day  of  October,  i898,  or  as  soon  thereafter  as  the  same 
may  be  tried,  to  wit: 

First.  Whether  the  said  Richard  Roe,  defendant  above  named,  exe- 
cuted the  bond  and  mortgage  mentioned  in  the  complaint  in  this 
action. 

Second.  Whether  the  said  John  Doe,  plaintiff,  above  named,  exe- 
cuted the  release  of  the  said  bond  and  mortgage  as  stated  in  the 
answer  of  the  defendant  Richard  Roe. 

And  it  is  ordered  that  the  plaintiff  hold  the  affirmative  upon  the 
first  question  and  the  defendant  the  affirmative  upon  the  second 
question.  That  the  issue  between  the  plaintiff  and  defendant  be 
whether  the  release  of  the  farm  of  the  said  defendant  from  the  lien 
of  the  mortgage  mentioned  in  the  plaintiff's  complaint  was  obtained 
by  the  defendant  fraudulently,  as  alleged  in  the  said  complaint,  and 
that  the  plaintiff  be  considered  as  holding  the  aflSrmative  of  the  last 
mentioned  issue  upon  the  trial  thereof. 

Enter.  John  Marshall,  J.  iS.  C. 

1.  See  supra,  note  2,  p.  605;  and  con-        The  form  given  in  the  text  is  taken 
suit  also   list  of  statutes  and   rules  of     from  3  Barb.  Ch.  Pr.  481. 
court  cited  supra,  note  i,  p.  604. 
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(Sand's  Suit  in  Eq.  (Va.)  623.) 

John  Doe 

against 

Richard  Roe. 

This  cause  came  on  this  tenth  day  of  September,  iS98,  to  be  heard 
upon  the  bill,  answer,  replication  thereto  and  exhibits  heretofore  filed 
in  the  cause.  On  consideration  whereof,  the  court  doth  adjudge, 
order  and  decree  that  an  issue  be  made  up  and  tried  at  the  bar  of 
this  court  (or  at  the  bar  of  the  Circuit  Court  of  Henrico  county)  to 
ascertain  and  try  whether  the  claim  of  the  plaintiff,  John  Doe,  in  the 
character  of  creditor  of  Nathan  Hale,  is  fair  and  bona  fide,  or  ficti- 
tious and  fraudulent  (as  the  case  may  be).  And  it  is  ordered,  that 
on  the  trial  of  the  said  issue,  the  plaintiff,  John  Doe,  shall  maintain  the 
affirmative  and  the  defendant,  Richard  Roe,  the  negative,  and  on  the 
trial  of  said  issue,  the  bill,  answer,  exhibits  and  the  depositions  of 
such  of  the  witnesses  as  are  dead,  or  whose  attendance  cannot  be 
secured,  may  be  read  in  evidence.  And  such  other  evidence  may  be 
introduced  by  either  plaintiff  or  defendant  as  may  be  legal  and  proper. ^ 


Form  No.  1 1  8  o  5 .' 


1.  Virginia.  —  Any  court  in  which  a 
chancery  cause  is  pending  may  direct 
an  issue  to  be  tried  in  such  court,  or  in 
any  circuit  or  corporation  court,  and 
the  court  shall  have  the  discretion  to 
direct  such  an  issue  to  be  tried  before 
any  proof  has  been  taken  by  either  the 
plaintiff  or  defendant,  if  it  shall  be 
shown  by  affidavit  or  affidavits,  after 
reasonable  notice,  that  the  case  will  be 
rendered  doubtful  by  the  conflicting 
evidence  of  the  other  party.  Code 
(Supp.  1898),  §3381. 

Consult  also  list  of  statutes  and  rules 
of  court  cited  supra,  note  i,  p.  604. 

2.  If  the  trial  is  directed  at  the  bu  of 
another  coort,  add:  "  And  the  said  Cir- 
cuit Court  of  Henrico  county  is  re- 
quested to  send  and  certify  the  verdict 
of  the  jury  on  such  issue  to  this  court, 
together  with  any  special  circumstances 
which  may  occur  at  the  trial  and  the 
said  Circuit  Court  of  Henrico  county 
may  think  it  right  to  report." 

3.  West  Virginia.  —  A  circuit  court 
wherein  is  pending  a  chancery  case,  in 
which  there  is  such  a  conflict  in  the 
evidence  as  in  the  opinion  of  such  court 
to  render  it  proper,  may  direct  an  issue 
thereon  to  be  tried  in  such  court  or  in 
any  other  circuit  court.  No  issue  out 
of  chancery  shall  be  directed  in  any 
other  case,  but  nothing  herein  shall  be 
construed  to  conflict  with  the  provisions 
of  chapter  77  of  this  code  relating  to 


probate  of  wills.  Code  (1891),  c.  131, 
^  4.  Consult  also  list  of  statutes  and 
rules  of  court  cited  supra,  note  i,  p. 
604;  and  other  precedents  set  out  supra, 
note  2,  p.  607. 

For  form  of  issues  in  proceedings  on 
contest  of  wills  see  infra.  Form  No. 
iiSio. 

Evidence  Conflicting  bat  Nearly  Bal- 
anced.—  Where  the  evidence  in  regard 
to  the  material  fact  is  conflicting  and 
the  weight  of  testimony  is  nearly  bal- 
anced, the  court  may  direct  an  issue  as 
to  such  facts  to  be  tried  by  a  jury. 
Mahnke  v.  Neale,  23  W.  Va.  57;  Mc- 
Farland  v.  Douglass,  11  W.  Va.  637. 
But  an  issue  should  not  be  directed 
until  the  plaintiff  has  thrown  the  bur- 
den of  proof  upon  the  defendant,  and 
where  there  is  direct  conflict  between 
two  witnesses,  one  affirming  and  the 
other  denying,  no  issue  should  be 
directed.  Sands  v.  Beardsley,  32  W. 
Va.  594;  Vangilder  v.  Hoffman,  22  W. 
Va.  I,  Beverley  v.  Walden,  20  Gratt. 
(Va.)  147.  And  where  the  facts  clearly 
preponderate  in  favor  of  or  against  a 
material  fact,  an  order  by  the  court 
directing  an  issue  as  to  such  fact  will  be 
reversed, although  the  evidence  relating 
thereto  may  have  been  conflicting. 
Mahnke  v.  Neale,  23  W.  Va.  57. 

The  question  whether  the  issue  was 
properly  directed  must  be  determined 
by  the  proofs  in  the  cause  at  the  time 
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(Precedent  in  Mahnke  v.  Neale,  23  W.  Va.  76.)' 
H Title  of  court  and  cause  as  in  Form  No.  1180 J^.')'^ 
This  day  the  defendants,  William  H.  Neale  and  Joseph  L.  Neale, 
filed  their  respective  answers  to  the  complainant's  bill,  to  each  of  which 
the  complainant  replied  generally;  and  the  defendant,  Wm.H.  Neale, 
filed  exceptions  to  the  report  of  Barna  Powell,  a  master  commissioner 
of  this  court;  and  this  cause  came  on  this  day  to  be  heard  upon  the 
bill,  the  exhibits  filed,  the  separate  answer  of  \Vm.  H.  Neale  and 
Joseph  H.  Neale,  with  general  replication  to  each,  the  exceptions  to 
commissioner's  report,  and  proofs  taken  in  the  cause,  and  was  argued 
by  counsel.  Upon  consideration  whereof,  the  court  at  this  term 
declines  to  decide  the  said  cause,  and  is  of  opinion  that  issues  out  of 
chancery  should  in  this  cause  be  directed.  It  is  therefore  adjudged, 
ordered  and  decreed  that  the  following  issues  be  directed  in  this 
cause  to  be  tried  before  a  jury  upon  the  law  side  of  this  court, 
to  wit: 

ist.  Was  there  or  was  there  not  a  partnership  in  the  dairy  busi- 
ness existing  between  the  complainant  and  the  defendants,  Wm.  H. 
Neale  ^.nA  Joseph  L.  Neale,  or  complainant  and  Neale  <5r'  Co.} 

2nd.  Was  there  a  settlement  between  complainant  and  Wm.  H. 
Neale,  or  between  complainant  and  Neale  &'  Co.,  of  the  partnership 
accounts  in  said  dairy  business  ? 

3rd.  Was  there  in  said  settlement,  if  any  was  made,  any  fraud  on 
the  part  of  said  W.  H.  Neale,  or  any  accident  or  mistake  in  said 
settlement,  or  was  said  settlement  procured  by  said  W.  H.  Neale  by 
duress  ? 

Upon  the  trial  of  said  issues,  all  proper  depositions  may  be  read 
now  in  the  cause  and  such  other  legal  evidence  as  may  be  offered. 

(2)  Settlement  Referred  to  Referee.  ^ 
(<z)  Order  of  Reference.^ 

Form  No.  11806.^ 

(^Commencing  as  in  Form  No.  11803,  and  continuing  down  to  *.) 
Ordered,  that  the  issues  of  fact  joined  by  the  pleadings  pending  in 

the    issue    was    directed.       Sands    v.  []  will  not  be  found  in  the  reported  case. 

Beardsley,  32  W.  Va.  594;    Mahnke  v.  3.  Consult,  generally,  the  title  Ref- 

Neale,  23  W.  Va.  57;  Jarrett  v.  Jarrett,  erences. 

II  W.  Va.  584;  Anderson  v.  Cranmer,  4.  Forformalpartsof  an  orderin  apar- 

II  W.  Va.  562.  ticular  jurisdiction  see  the  title  Orders. 

The   directing   of   the   issue   by   the  5.  AVw  York. — The  issues    may   be 

chancellor  is  entirely  discretionary,  al-  referred  to  a  referee  to  settle  or  they 

though  the  discretion  should  be  prop-  may  be  settled  by  the  court  or  judge, 

erly  exercised.     Anderson  v.  Cranmer,  Gen.  Rules  Pr.,  No.  31. 

II  W.  Va.  562.  See  also  supra,  note  2,  p.  605.     And 

1.  The  decree  directing  the  issues  in  consult   list   of  statutes   and   rules   of 
this  case  was  reversed  and  set  aside,  the  court  cited  supra,  note  1,  p.  604. 
appellate  court  holding  that  the  proofs  The  form   given  in  the  text  is   sub- 
clearly  preponderated  against  the  facts  stantially  the  form  of  order  prescribed 
as  to  which  such  issues  were  directed.  by  Edmonds,  judge,  in  Miller  v.  Wilson, 

2.  The  matter  to  be  supplied  within  i  Barb.  (N.  Y.)  222. 
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this  action  between  the  respective  parties  thereto  be  settled  pursuant 
to  rule  No.  31  of  the  General  Rules  of  Practice,  to  the  end  that  testi- 
mony may  be  taken  thereon. 

And  it  is  further  ordered  that  for  the  purpose  of  settling  the  said 
issues  the  pleadings  in  this  action  be  referred  to  Robert  Bruce,  as 
referee,  to  ascertain  and  settle  the  said  issues  in  the  form  of  inter- 
rogatories to  be  submitted  to  a  jury  for  trial,  wherein  shall  be  stated 
the  several  questions  of  fact  to  be  passed  upon,  the  names  of  the 
parties  to  each  issue,  and  which  party  is  to  be  considered  as  holding 
the  affirmative  on  each  question  to  be  tried. 

And  it  is  further  ordered  that  said  referee  do  summon  before  him, 
on  said  reference,  all  the  parties  entitled  to  take  testimony  in  the 
case,  and  that  upon  the  coming  in  and  confirmation  of  his  report  the 
testimony  to  be  taken  in  the  case  shall  be  directed  and  be  confined  to 
the  issues  thus  settled. 

Enter.  John  Marshall,  J.  S.  C. 

(J))  Report  of  Referee. 

Form  No.  1 1807.' 

{Title  of  court  and  cause  as  in  Form  No.  695J^.') 
To  the  Supreme  Court. 

The  undersigned,  the  referee  to  whom  it  was  referred,  by  order  of 
this  court  made  in  the  above  entitled  action  on  the  twentieth  day  of 
September,  i898,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, and  to  rule  No.  31  of  the  General  Rules  of  Practice,  to  settle 
the  form  of  issues  of  fact  arising  upon  the  pleadings  in  said  action 
between  the  respective  parties,  to  the  end  that  testimony  might  be 
taken  thereon,  pursuant  to  said  order,  respectfully  certifies  and 
reports,  that  having  been  charged  by  the  attorney  of  the  above 
named  defendant  with  the  execution  of  the  said  order  of  reference,  I 
have  been  attended  by  the  attorneys  for  the  respective  parties,  and 
have  looked  into  the  pleadings  in  this  case,  and  have  settled  the  form 
of  issues  to  be  tried,  upon  the  following  interrogatories  to  be  answered 
by  the  verdict  of  the  jury  upon  the  trial  thereof,  to  wit:  {inserting  the 
interrogatories,  numbering  each  in  order^.  And  upon  the  trial  thereof 
the  plaintiff  is  to  be  considered  as  holding  the  affirmative  of  the  first 
question  and  the  defendant  the  negative,  and  the  defendant  the 
affirmative  of  the  second  question  and  the  plaintiff  the  negative. 

All  of  which  is  respectfully  submitted. 

Robert  Bruce,  Referee. 

Dated  \h^  first  day  of  October,  iS98. 

2.  In  Orphans  Court.^ 

1.  See  supra,  note  5,  p.  613.  And  con-  the  court  of  common  pleas  of  the  same 
suit  also  list  of  statutes  cited  supra,  county  for  the  trial  of  facts  by  a  jury 
note  I,  p.  604.  whenever  they  shall  deem  it  expedient 

2,  Pennsylvania. —  The  orphans  court  so  to  do.  Bright.  Pur.  Dig.  (1894),  p. 
shall  have  power  to  send  an   issue  to  1632,  §  61. 
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ORDER   SENDING    ISSUE   TO   COURT    OF   COMMON   PLEAS.^ 

Form  No.  1 1  8  o  8  . 

In  the  Orphans  Court  of  Lancaster  County. 
Jn  the  matter  of  the  estate  of  John  Doe,  deceased. 

The  above  cause  coming  on  to  be  heard  this  tenth  day  of  September, 
i898,  the  court  deem  it  expedient  and  hereby  order  that  an  issue  be 
sent  into  the  Court  of  Common  Pleas  of  Lancaster  county  for  the  trial 
of  the  following  facts  arising  in  said  cause  by  a  jury,  to  wit:  (^setting 
cut  the  issues  as  framed,  numbering  the  same  consecutively). 

John  Marshall,  Judge. 

3.  In  Particular  Proceeding's. 

a.  In  Disputed  Will  Cases. 

(1)  In  General. 

order  directing  issues  to  be  made.^ 
Form  No.  1 1809.' 

(  Title  of  court  and  cause  as  in  Form  No.  11800. ) 

This  cause  coming  on  to  be  heard  upon  the  bill,  answer  and  repli- 
cation thereto,  and  the  exhibits  heretofore  filed  and  evidence  taken 
herein,  and  Mr.  Jeremiah  Mason,  of  counsel  for  complainant,  and 
Mr.  Oliver  Ellsworth,  of  counsel  for  defendant,  having  been  heard, 
it  is,  this  twentieth  day  of  September,  iS98,  ordered,  that  the  following 
issues  of  fact  arising  upon  the  pleadings  be  made  up  and  submitted 
to  a  jury  for  trial: 

First.  Was  the  paper  writing  purporting  to  be  the  last  will  and 
testament  oi  John  Doe,  deceased,  and  admitted  to  probate  by  the 
Greene  County  Court  on  the  tenth  day  oi  June,  iS98,  the  last  will  and 
testament  of  the  said  John  Doe  ? 

Second.  Was  the  said  John  Doe,  at  the  time  of  the  making  of  the 
alleged  will  and  testament,  of  sound  disposing  mind,  memory  and 
understanding? 

{Continuing  in  this  manner,  setting  out  each  issue  arising  in  the  pleadings^ 

DECREE  DIRECTING  ISSUE  DEVISAVIT  VEL  NON.^ 

1.  For  formal  parts  of  an  order  in  a  testatrix  or  not,  which  shall  be  tried  by 
particular  jurisdiction  see  the  title  a  jury  in  the  circuit  court  of  the  county 
Orders.  wherein  such  will,  testament  or  codicil 

2.  Illinois.  —  If  any  person  interested  shall  have  been  proven  and  recorded 
shall,  within  two  years  after  the  pro-  as  aforesaid,  according  to  the  practice 
bate  of  any  will,  testament  or  codicil,  in  courts  of  chancery  in  similar  cases, 
in  the  county  court,  appear  and,  by  his  Starr  &  C.  Anno.  Stat.  (1896),  c.  14S, 
or   her   bill    in   chancery,  contest   the  par.  7. 

validity  of  the  same,  an  issue  at  law  3.  For  formal  parts  of  a  decree  in  a 
shall  be  made,  whether  the  writing  particular  jurisdiction  see  the  title 
produced  be  the  will  of  the  testator  or     Judg.ments  and  Decrees,  post,  p.  645. 
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Form  No.  i  z 8 1 o.^ 

(Sand's  Suit  in  Eq.  (Va.)  575.) 
John  Doe     \ 
against       >• 
Richard  Roe.  ) 

This  cause  came  on  this  day  to  be  heard  upon  the  bill,  answer  and 
the  replication  thereto,  and  the  exhibits  hertofore  filed  in  the  cause. 
On  consideration  whereof  the  court  doth  adjudge,  order  and  decree, 
that  an  issue  be  made  up  and  tried  at  the  bar  of  this  court,  to  ascer- 
tain and  try  whether  or  not  any  of  the  paper  writing  in  the  proceed- 
ings mentioned,  admitted  to  probate  as  the  last  will  and  testament 
of  Nathan  Hale,  deceased,  be  the  true  last  will  and  testament  of  the 
said  Nathan  Hale,  and,  if  any  part,  how  much  of  such  paper  writing 
is  the  true  will  of  the  said  Nathan  Hale.  [And  on  the  trial  of  the  said 
issue  the  said  defendant,  Richard  Roe,  is  to  maintain  the  aflBirmative 
and  the  said  plaintiff,  John  Doe,  the  negative.  J^ 

/  (2)  Before  Register. 

{a)  Petition. 

Form  No.  i  i  8  1 1  .* 

In  the  matter  of  the  estate  of  John  Doe,  deceased. 

To  Roger  Williams,  Register  of  Wills  of  Lancaster  County. 

Whereas  certain  paper  writings  have  been  presented  by  Richard 
Roe,  named  as  executor  therein,  to  Roger  Williams,  register  of  wills 
of  Lancaster  county,  for  probate,  purporting  to  be  the  last  will  and 

1.  Impeachment    or    Establishment    of  Virginia. — Code  (1887),  §  2545. 

Will.  —  After  a  sentence  or  order  ad-  West  Virginia.  —  Code  (1891),  c.  77, 

mitting  a  will  to  record  or  rejecting  the  §  33. 

same,  a  person  interested,  who  was  not  Alabama.  — Civ.  Code  (1896),  §§  4288, 

a  party  to  the  proceeding,  may,  within  4289,  4300,  being  provisions  similar  to 

two   [five]    years,    proceed   by  bill   in  the  Virginia  statute, 

equity  to  impeach  or  establish  the  will;  2.  In  lieu  of  the  matter  in  [  ]  the  or- 

on   which   bill   [if   required   by  either  der  may  read: 

party]  a  trial  by  jury  shall  be  ordered,  "And  on  the  trial  of  said  issue  the 

to  ascertain  whether  any,  and  if  any  said  defendant,  Riclnard  Roe,  is  given 

how  much,  of  what  was  so  offered  for  his  option  whether  he  shall  maintain 

probate  be  the  will  of  the  deceased.  the  affirmative  or  negative  thereof." 

Virginia.  —  Code  (1887),  §2544.  3.  Pennsylvania. — Whenever  a  caveat 

West  Virginia.  —  Code  (i8gi),  c.  77,  shall  be  entered  against  the  admission 

§  32.                                                  ,  of  any   testamentary   writing   to   pro- 

If  any  person  interested  at  the  time  bate,  and  the  person  entering  the  same 

of   such   order    be   within    the  age  of  shall  allege  as  the  ground  thereof  any 

twenty-one  years,  he  may  file  a  bill  in  matter  of  fact  touching  the  validity  of 

equity  to  impeach  or  establish  the  will  such  writing,  it  shall  be  lawful  for  the 

within  one  year   after   he  becomes  of  register,  at  the  request  of  any  person 

age,  and  any  person  interested,  who  at  interested,    to   issue   a   precept  to  the 

that    time    resides    out    of    the    state  court  of  common  pleas   of  the  respec- 

or  shall  have  been  proceeded  against  by  tive   county,  directing   an  issue  to  be 

order  of   publication,   may,   unless  he  formed  upon  the  said  fact  or  facts,  and 

actually    appear   as   a   party    or    was  also  upon  such  others  as  may  be  law- 

personally    summoned,    file   such   bill  fully    objected     to    the    said    writing. 

within  two  years  after  such  order.  Bright.  Pur.  Dig.  (1894),  p.  573,  §  12. 
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codicils  of  John  Doe,  late  of  Lancaster,  in  said  county  of  Lancaster, 
deceased,  bearing  date  as  follows:  A  paper  writing  bearing  date  the 
tenth  day  of  December,  1886,  purporting  to  be  the  last  will  of  said 
John  Doe,  deceased;  a  paper  writing  bearing  date  the  tenth  day  of 
January^  \888,  purporting  to  be  a  codicil  to  said  alleged  will  oi  John 
Doe,  deceased;  a  paper  writing  bearing  date  the  eighteenth  day  of 
December,  iS89,  purporting  to  be  a  codicil  to  said  alleged  will  oi  John 
Doe,  deceased,  now  this  twentieth  day  of  September,  iS98,  and  before 
the  admission  of  said  paper  writings  to  probate,  comes  Francis  Doe, 
the  son,  and,  as  such,  the  heir  at  law  of  the  said  John  Doe,  deceased, 
and  enters  his  objection  to  the  admission  to  probate  of  said  paper 
writings  as  the  last  will  and  codicils  of  said  John  Doe,  deceased,  and 
states  the  following  as  ground  for  said  objection:* 

First.  That  at  the  time  of  the  alleged  execution  of  the  paper  writ- 
ing dated  the  tenth  day  of  December,  1886,  purporting  to  be  the  last 
will  of  the  said  John  Doe,  deceased,  he,  the  said  John  Doe,  was  not  of 
sound  disposing  mind,  memory  and  understanding. 

Second.  That  at  the  time  of  the  alleged  execution  of  the  paper 
writing  dated  the  tenth  day  oi  January,  1S88,  purporting  to  be  a  codicil 
to  the  said  alleged  will  of  said  John  Doe,  deceased,  the  said  John  Doe 
was  not  of  sound  disposing  mind,  memory  and  understanding. 

Third.  That  at  the  time  of  the  alleged  execution  of  the  paper  writing 
dated  the  eighteenth  day  of  December,  iS89,  purporting  to  be  a  codicil 
to  the  said  alleged  will  of  the  said  John  Doe,  deceased,  the  said  John 
Doe  was  not  of  sound  disposing  mind,  memory  and  understanding. 

And  your  petitioner  represents  — 

That  certain  material  questions  are  in  controversy  between  the  said 
Richard  Roe  and  your  petitioner,  the  nature  and  character  whereof 
are  as  follows: 

Whether  at  the  time  of  the  alleged  execution  of  the  paper  writing 
dated  the  tenth  day  of  December,  \886,  the  said  John  Doe  was  of  sound 
disposing  mind,  memory  and  understanding; 

Whether  at  the  time  of  the  alleged  execution  of  the  paper  writing 
dated  the  tenth  day  of  January,  1888,  the  said  John  Doe  was  oi  sound 
disposing  mind,  memory  and  understanding; 

Whether  at  the  time  of  the  alleged  execution  of  the  paper  writing 
dated  the  eighteenth  day  of  December,  i889,  the  said  John  Doe  was  of 
sound  disposing  mind,  memory  and  understanding,  your  petitioner 

Another  form  of  the  petition  may  be  as  said  yo An  Doe  was  not  of  sound  mind 

follows:  ( Title  of  cause  and  address  as  and  memory,  and  that  the  execution  of 

in  Form  No.  ii8ri,  supra.)     "  You  are  said  writing  was   procured   by  duress 

hereby  notified  that  the  undersigned,  and  restraint  and  was  not  the  free  act 

Francis  Doe,  is  the  son  and  heir  at  law  and  deed  of  the  said  decedent, 
of   the   above    named    decedent,  John         Request    is    therefore  made    that   a 

Doe,  and  interested  in  the  estate  of  said  precept   be  issued    by   the   register  of 

decedent.  wills  of  said  Lancaster  county,   to  the 

You  are  further  notified  that  objec-  Court  of  Common  Pleas  of  said  county, 

tion  is  hereby  entered  to  the  probate  of  directing  that   an   issue  be   framed  in 

the  writing  ofifered  for  probate  as  the  said  court,  to  try  by  a  jury  the  validity 

last   will   and   testament    of    the   said  of  the  said  writing  and  the  matters  of 

John  Doe,   deceased,  on    the   following  fact  which  may  be  objected  thereto  in 

grounds:    That    at    the    time    of    the  said  court.  Francis  Doe." 

making  of   the  aforesaid  writing,  the 
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alleging  that,  at  the  times  heretofore  mentioned  of  the  alleged  execu- 
tion of  said  papers,  said  John  Doe  was  not  of  sound  disposing  mind, 
memory  and  understanding,  and  for  a  long  time  previous  thereto  had 
not  been  of  sound  mind,  memory  and  understanding,  sufficient  to 
make  disposition  of  his  estate,  which  said  allegations  are  denied  by 
the  said  Richard  Roe,  who  asserts  the  contrary  thereof. 

That  your  petitioner  is  the  son,  and  as  such  the  heir  at  law  of  the 
said  John  Doe,  deceased,  and  as  such  is  interested  in  said  estate. 

That  the  persons  interested  in  said  estate  as  heirs,  devisees,  lega- 
tees, next  of  kin,  executors,  etc.,  known  to  your  petitioner,  are  as 
follows:  {inserting  their  names). 

Wherefore  your  petitioner  prays  that  a  precept  be  issued  by  the 
register  of  wills  of  said  Lancaster  county  to  the  Court  of  Cormnon 
Pleas  of  said  Lancaster  county,  directing  that  an  issue  be  framed  in 
said  court  to  try  by  a  jury  the  following  material  facts  in  controversy 
between  your  petitioner  and  the  said  Richard  Roe,  to  wit: 

First:  Whether  at  the  time  of  the  alleged  execution  of  the  paper 
writing  dated  the  tenth  day  of  December,  iS86,  purporting  to  be  the 
last  will  of  John  Doe,  deceased,  he,  the  said  John  Doe,  was  of  sound 
disposing  mind,  memory  and  understanding; 

Second:  Whether  at  the  time  of  the  alleged  execution  of  the  paper 
writing  dated  the  tenth  day  of  January,  1888,  purporting  to  be  a 
codicil  to  said  alleged  will  of  John  Doe,  deceased,  the  said  John  Doe 
was  of  sound  disposing  mind,  memory  and  understanding; 

Third:  Whether  at  the  time  of  the  alleged  execution  of  the  paper 
writing  dated  the  eighteenth  day  of  December,  i889,  purporting  to  be 
a  codicil  to  said  alleged  will  of  John  Doe,  deceased,  the  said  John  Doe 
was  of  sound  disposing  mind,  memory  and  understanding. 

Fraruis  Doe,  Heir  at  Law  of  John  Doe,  Deceased. 

{Affidavit.y- 

(J>)  Affidavit. 

Form  No.  11812.^ 

{Attached  to  Form  No.  11811.) 
Lancaster  County,  ss. 

Francis  Doe  having  been  duly  sworn,  according  to  law,  deposes  and 
says  that  the  statements  in  the  foregoing  petition  by  him  signed  are 
true.  That  certain  paper  writings  have  been  presented  by  Richard 
Roe  to  Roger  Williams,  register  of  wills  of  Lancaster  county,  for  pro- 
bate, purporting  to  be  the  last  will  and  codicils  oi  John  Doe,  late  of 
Lancaster  in  said  county  of  Lancaster,  deceased.  That  said  paper  writ- 
tings  have  not  as  yet  been  admitted  to  probate.  That  this  deponent 
objects  to  the  admission  of  said  paper  writings  to  probate  as  the  last 
will  and  codicils  of  the  said  John  Doe,  deceased,  and  as  grounds  for 
such  objection  alleges  as  follows: 

{Continuing  as  in  Form  No.  11811,  from  *,  substituting  the  word 
^'■deponent''  for  the  word  '■'■petitioner .") 

Sworn  and  subscribed  before  me  this  twentieth  day  of  September,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  For  form  of  this  affidavit  see  infra,        2.  See  supra,  note  3,  p.  616. 
Form  No.  11812. 

618  Volume  10. 


11813.  /SSr/£S  TO  JURY.  11814. 

if)  Precept. 

Form  No.  i  i  813.' 
(Bright.  Pur.  Dig.  Pa.  (1S94),  p.  573,  §  i2.)» 

(seal)     Lancaster  County,  ss. 

The  Commonwealth  oi  Pennsylvania:  To  the  judges  of  the  court  of 
£ommon pleas  of  the  said  county,  greeting:  —  Whereas /<?/:«  Doe.,  on 
the  tenth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine.,  presented  to  Roger  Williams,  our  register  of 
wills  of  said  county,  for  probate,  a  certain  writing  hereto  annexed, 
purporting  to  have  been  made  the  twentieth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sezienty-eighi  {or  other- 
wise describing  the  paper  in  question),  which  said  writing  the  Sdi\6.John 
Doe  avers  is  the  last  will  and  testament  of  the  said  Richard  Roe;  and 
'whexea.s  John  Roe,  who  is  a  son  and  heir  of  the  said  Richard  Roe,  (or 
intermarried  with  Julia  Roe,  who  is  a  daughter  and  heir  of  the  said  Richard 
Roe,  according  to  the  fact)  hath  objected  before  our  said  register 
that  the  said  writing  was  procured  by  duress  and  constraint  {stating 
the  matters  of  fact  objectedy,  and  whereas  the  said  John  Doe  (or  John 
Roe)  hath  requested  that  an  issue  may  be  directed  into  our  said 
court  to  try  by  a  jury  the  validity  of  the  said  writing,  and  the  mat- 
ters of  fact  which  may  be  objected  thereto  in  our  said  court;  therefore 
we  command  you,  that  you  cause  an  action  to  be  entered  upon  the 
records  of  our  said  court  as  of  the  day  of  the  delivery  of  this,  our  pre- 
cept, into  the  office  of  the  prothonotary  of  our  said  court  between  the 
said  John  Doe  and  the  said  John  Roe,  so  that  an  issue  therein  may  be 
formed,  upon  the  merits  of  the  controversy  between  the  said  parties, 
and  tried  in  due  course  according  to  the  practice  of  our  said  courts 
in  actions  commenced  by  writ,  and  further,  that  you  cause  all  other 
persons  who  may  be  interested  in  the  estate  of  the  said  Richard  Roe, 
as  heirs,  relations  or  next  of  kin,  devisees,  legatees  or  executors,  to 
be  warned  so  that  they  may  come  into  our  said  court  and  become 
party  to  the  said  action  if  they  shall  see  cause,  and  that  you  certify 
the  result  of  the  trial  so  had  in  the  premises  into  the  office  of  our 
said,  register. 

Attest:        Roger  Williams,  Register  of  Wills  of  the  said  County. 

(3)  In  Orphans  Court. 

(a)  In  General. 

aa.  Petition. 

Form  No.  11814.' 

1.  Pennsylvania. — Whenever  a  caveat  county,  directing  an  issue  to  be  formed 

shall   be   entered    against    the   admis-  upon  such  fact  or  facts,  and  also  upon 

sion  of   any  .  testamentary    writing   to  such  others  as  may  lawfully  be  objected 

probate,   and  the  person  entering  the  to  the  said  writing. '    Bright.  Pur.  Dig, 

same  shall  allege  as  the  ground  thereof  (1894),  p.  573.  §  12. 
any  matter  of  fact  attacking  the  validity        2.  The  precept  maybe  in  the   form 

of  such  writing,  it  shall  be  lawful  for  given   in  the  text.     Bright.   Pur.  Dig. 

the  register,  at  the  request  of  any  per-  (1894),  p.  573,  §  12. 

son  interested,  to  issue  a  precept  to  the        3.  Maryland.  —  The    orphans    court 

court  of  common  pleas  of  the  respective  may  in  all  cases  of  controversy  therein, 
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In  the  Orphans  Court  of  Cecil  County. 
Richard  J^oe,  plaintiff, 
against 
Fraruis  Doe,  executor  of  the  estate  of 

John  Doe,  deceased,  defendant. 
To  the  Honorable  the  Judges  of  the  Orphans  Court  of  Cecil  County. 

The  petition  of  Richard  Roe  respectfully  shows  to  this  honorable 
court  that  the  answer  of  Francis  Doe,  executor,  has  been  pleaded  to 
the  caveat  of  your  petitioner,  and  that  a  replication  has  been  filed  to 
said  answer  by  your  petitioner. 

Wherefore  your  petitioner  prays  that  issues  may  be  framed  upon 
the  questions  of  fact  raised  by  said  caveat  and  the  answer  thereto, 
and  transmitted  to  a  court  of  law  for  trial  in  accordance  with  the 
provisions  of  section  250  of  article  93  of  the  Public  General  Laws  of 
Maryland  of  1888,  and  herewith  tenders  the  following  issues  which 
he  prays  may  be  sent: 

First.  Was  the  paper  writing  bearing  date  the  twenty-sixth  day  of 
October,  i889,  and  purporting  to  be  the  last  will  and  testament  of  the 
sa.idf  ohn  Doe,  executed  and  attested  in  due  form  as  required  by  law  ? 

Second.  Were  the  contents  of  the  paper  writing  mentioned  in  the 
proceedings  in  this  action,  and  purporting  to  be  the  last  will  and  tes- 
tament of  John  Doe,  bearing  date  the  twenty-sixth  day  of  October,  iS89, 
read  to  or  by  the  said  fohn  Doe  or  known  to  him  at  and  before  the 
time  of  the  alleged  execution  thereof  ? 

Third.  What  part  or  parts,  if  any,  of  said  paper  writing  were 
unknown  to  or  misunderstood  by  said  fohn  Doe  at  the  time  of  the 
alleged  execution  thereof  ? 

•Fourth.  What  part  or  parts,  if  any,  of  said  paper  writing  are  con- 
trary to  the  instructions  of  the  said  fohn  Doe  ? 


upon  the  application  of  either  party 
therein,  direct  a  plenary  proceeding  by 
bill  or  petition,  to  which  there  shall  be 
an  answer  on  oath,  and  if  the  party  re- 
fuse to  answer  any  matter  alleged  in 
the  bill  or  petition,  proper  for  the  court 
to  decide  upon,  he  may  be  attached, 
fined  and  committed  or  his  property 
may  be  attached  and  sequestered.  Pub. 
Gen.  Laws  (1888),  art.  93,  §  249. 

On  such  plenary  proceeding,  all  the 
depositions  shall  be  taken  in  writing 
and  recorded,  and,  if  either  party  re- 
quire it,  the  court  shall  direct  an  issue 
or  issues  to  be  made  up  and  sent  to 
any  court  of  law  convenient  for  trying 
the  same,  and  the  issues  shall  be  tried 
in  the  said  court  of  law  as  soon  as 
convenient,  without  any  continuance 
longer  than  may  be  necessary  to  pro- 
cure the  attendance  of  witnesses;  and 
the  power  of  the  court  of  law  and  the 
proceedings  thereto  relative  shall  be 
directed  by  law  respecting  the  trial  of 
issues,  and  the  orphans  court  shall  give 


judgment  or  decree  upon  the  bill  and 
answer  and  depositions  or  the  finding 
of  the  jury,  and  may,  in  all  cases  of 
contest,  award  costs,  in  their  discre- 
tion, and  compel  payment  by  attach- 
ment and  fine,  or  by  attachment  and 
sequestration,  or  by  fieri  facias.  Md. 
Pub.  Gen.  Laws  (1888),  art.  93,  § 
250. 

If,  upon  petition  or  bill  alleging  that 
an  administrator  or  other  person  has 
concealed  assets  of  a  decedent,  either 
party  shall  require  it,  the  court  shall 
cause  an  issue  or  issues  to  be  made  up 
and  sent  to  the  circuit  court  for  the 
county,  or  the  superior  court  of  Balti- 
more city,  or  the  court  of  common  pleas, 
or  the  Baltimore  city  court,  as  the  case 
may  be,  to  be  there  tried  and  disposed  of 
as  other  issues  from  the  orphans  court; 
and  either  party  to  such  bill  or  petition 
may  appeal  to  the  circuit  court  for  the 
county  or  the  superior  cdurt  of  Balti- 
more city.  Md.  Pub.  Gen.  Laws  (1888), 
art.  93,  §  240. 
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Fifth.  Is  the  said  paper  writing,  bearing  date  the  twenty-sixth  day 
of  October,  iS89,  the  last  will  and  testament  of  %2i\di  John  Doe}^ 
And,  as  in  duty  bound,  your  petitioner  will  ever  pray,  etc. 

Jeremiah  Mason,  Attorney  for  Petitioner. 

Form  No.  1 1  8  i  5 .' 
To  the  Judges  of  the  Orphans  Court  of  the  County  of  Mercer: 

The  petition  of  Francis  Doe  respectfully  shows  that  he  is  the  son 
and  as  such  the  heir  at  law  of  John  Doe,  late  of  the  city  of  Trenton, 
in  said  county  of  Mercer,  deceased. 

That  Richard  Roe  has  presented  to  the  surrogate  of  said  county  of 
Mercer  for  probate  a  certain  paper  writing,  purporting  to  be  the  last 
will  and  testament  of  the  said  John  Doe,  said  writing  bearing  date 
the  tenth  day  of  October,  i889. 

That  on  the  tenth  day  oi May,  i898,  your  petitioner  filed  with  the 
surrogate  of  said  county  oi  Mercer  a  caveat  against  the  admission  to 
probate  of  said  paper  writing  as  the  last  will  and  testament  of  the 
said  John  Doe.  Your  petitioner  alleges  as  grounds  of  objection  to 
the  admission  of  said  paper  writing  to  probate  as  the  last  will  and 
testament  of  the  saXd  John  Doe,  deceased,  the  following,  to  wit: 

First.  That  the  paper  purporting  to  be  the  last  will  and  testament 
of  the  said  John  Doe,  deceased,  was  not  signed,  witnessed,  published 
and  declared  by  him  as  his  last  will  and  testament,  according  to  the 
statute  in  such  case  made  and  provided. 

Second.  That  the  said  John  Doe  was  not,  at  the  time  of  making 
and  declaring  said  paper,  purporting  to  be  a  will,  of  sound  mind, 
memory  and  understanding,  sufficient  to  make  and  publish  a  will. 

Third.  That  the  making,  signing  and  publishing  of  said  paper, 
purporting  to  be  a  will,  was  procured  through  undue  influence,  impo- 
sition and  fraud,  from  and  by  the  devisees  or  legatees  named  in  said 
paper  writing. 

Fourth.  That  the  said  paper,  purporting  to  be  a  last  will,  pro- 
pounded for  probate  by  the  proponent,  was  not  the  last  will  and 
testament  of  John  Doe,  deceased.^ 

That  the  matters  of  fact  herein  alleged  against  the  admission  of 
said  paper  writing  are  denied  by  the  said  Richard  Roe,  who  alleges 
the  contrary  thereof. 

That  material  questions  have  therefore  arisen  between  your  peti- 
tioner and  the  said  proponent,  Richard  Roe,  involving  the  following 
facts,  to  wit: 

1.  The  issues  set  out  in  the  form  tificate  with  the  clerk  of  the  said  circuit 
given  in  the  text  are  substantially  those  court,  the  said  circuit  court  shall  have 
held  to  be  proper  for  submission  in  jurisdiction  to  try  the  said  case  by  an 
Munnikhuysen  v.  Magraw,  35  Md.  280.  issue  to  be  framed  by  the  judge  holding 

2.  AVxf  Jersey.  —  When  any  caveat  said  court.  The  notice  for  trial,  the 
shall  be  filed  against  the  probate  of  a  summoning  and  impaneling  a  jury 
will,  the  orphans  court  may,  on  the  ap-  and  trial  of  the  cause  shall  be  the  same 
plication  of  the  caveator,  or  of  the  per-  as  in  causes  commenced  in  the  circuit 
sons  named  as  executors  in  the  said  court.  Gen.  Stat.  (1895),  p.  2359,  § 
will,  certify  the  questions  involved  in  19. 

such  controversy  into  the  circuit  court  S.  Theissuessetoutin  the  form  given 
of  the  same  county  for  trial  before  a  in  the  text  are  substantially  those  in 
jury,  and,  upon  the  filing  of  such  cer-    Smith  v.  Smith,  48  N.  J.  Eq.  566. 
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First.  Whether  the  paper  purporting  to  be  the  last  will  and  testa- 
ment of  John  Doe^  deceased,  presented  for  probate,  was  signed,  wit- 
nessed, published  and  declared  by  him  as  his  last  will  and  testament, 
according  to  the  statute  in  such  case  made  and  provided. 

Second,  Whether  the  said  John  Doe  was,  at  the  time  of  making 
and  declaring  said  paper,  purporting  to  be  a  will,  of  sound  mind, 
memory  and  understanding,  sufficient  to  make  and  publish  a  will. 

Third.  Whether  the  making,  signing  and  publishing  of  said  paper, 
purporting  to  be  a  will,  was  procured  through  undue  influence,  impo- 
sition or  fraud  through  or  by  the  devisees  or  legatees  named  in  said 
paper  writing,  or  by  any  other  person  or  persons. 

Fourth.  Whether  said  paper,  purporting  to  be  the  last  will  pro- 
pounded for  probate  by  the  proponent,  was  the  last  will  and  testa- 
ment of  y^^«Z>^^,  deceased. ^ 

Wherefore  your  petitioner  prays  that  the  aforesaid  questions 
involved  in  said  controversy  be  certified  by  this  honorable  court  into 
the  Circuit  Court  of  the  county  of  Mercer ^  for  trial  before  a  jury  in 
said  court. 

Francis  Doe. 
State  of  New  Jersey,  ) 
County  of  Mercer.       \     ' 

Francis  Doe,  being  duly  sworn,  says  that  he  is  the  petitioner 
named  in  the  foregoing  petition  and  that  the  matters  and  things 
therein  set  forth  are  true  to  the  best  of  his  knowledge  and  belief. 

Francis  Doe. 

Sworn  and  subscribed  at  Trenton,  this  tenth  day  of  May,  iS98, 
before  me,  Norton  Porter,  Notary  Public 

within  and  for  the  County  and  State  aforesaid. 

bh.  Order.  i 

Form  No.  1 1  8  i  6 .« 

In  the  Orphans  Court  of  Washington  County. 
In  the  matter  of  the  estate  of  Julia  Doe,  deceased. 

On  the  tenth  day  of  September,  in  the  year  one  thousand  eight  hun- 
dred and  7iinety -eight,  a  certain  Richard  Roe,  having  exhibited  and 
filed  in  this  court  a  petition  praying  that  issues  might  be  framed  by 
this  court  and  transmitted  to  some  court  of  law  for  trial  by  jury,  it 
is,  on  this  tiventieth  day  of  September,  in  the  year  one  thousand  eight 
hundred  and  ninety-eight,  ordered,  that  the  following  issues  be  sent 
to  the  Superior  Court  of  Washington  county,  to  be  tried  by  a  jury  in 
said  court:  {setting  out  issues,  numbering  each  in  order). 

And  it  is  further  ordered  that  upon  the  trial  of  the  aforesaid  issues 
in  said  Superior  Court  the  said  Richard  Roe  shall  be  plaintiff  and  the 
said  John  Doe  shall  be  defendant. 

1.  The  issues  set  out  in  the  form  given  orphans  court,  the  said  court  shall,  at 
in  the  text  are  substantially  those  in  the  request  of  either  party,  direct  a 
Smith  V.  Smith,  48  N.  J.  Eq.  566.  precept  for  an  issue  to  the  court  of  com- 

2.  See  supra,  note  3,  p.  619.  mon  pleas  of  the  county  for  the  trial 
In  Pennsylvania,  whenever  a  dispute     thereof,  in  the  form   hereinbefore  pre- 

upon  a  matter  of  fact  arises  before  any     scribed   for  the  direction  of  registers^ 
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Form  No.  11817." 

Mercer  County  Orphans  Court. 


In  the  matter  of  the  probate  of  the  alleged 
will  of  John  Doe,  deceased. 


Between 
Richard  Roe,  proponent, 

and 
Francis  Doe,  caveator. 

Richard  Roe,  proponent,  above  named,  having,  on  the  third  day  of 
May,  i898,  presented  to  the  surrogate  of  the  county  of  Mercer  a  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  John  Doe,  late 
of  Trenton,  in  said  county  of  Mercer,  deceased-,  and  Francis  Doe,  the 
caveator  above  named,  having  on  the  tenth  day  of  May,  iS98,  and 
within  ten  days  after  the  death  of  the  said  John  Doe,  filed  with  said 
surrogate  his  caveat  against  the  admission  to  probate  of  said  paper, 
and  a  citation  having  been  duly  issued  by  said  surrogate  to  all  persons 
interested  in  the  estate  of  the  said  John  Doe,  deceased,  as  heirs  at  law, 
next  of  kin  or  devisees  or  legatees  under  the  said  alleged  will,  to  appear 
before  the  Orphans  Court  for  the  county  of  Mercer,  and  show  cause 
why  said  paper  should  not  be  admitted  to  probate  as  the  last  will  and 
testament  of  said  John  Doe,  deceased,  and  said  matter  and  said  parties 
being  now  before  this  court,  it  is,  on  this  twentieth  day  of  May,  iS98, 
upon  the  application  and  affidavit  of  the  said  caveator,  pursuant  to 
the  statute  in  such  case  made  and  provided,  ordered  that  the  following 
questions  involved  in  this  controversy  be  certified  into  the  Circuit 
Court  of  the  county  of  Mercer  for  trial  before  a  jury  in  said  court,  to 
wit:  (setting  out  the  issues  as  framed  by  the  court). 

John  Marshall,  ) 
Charles  Elliott,    V  Judges. 
James  Barrett,   ) 

(V)  On  Appeal  from  Decision  of  Register. 

aa.  Petition. 

Form  No.  1 1  8  i  8 .' 
In  the  Orphans  Court  of  Lancaster  County. 
In  the  matter  of  the  estate  of  John  Doe,  deceased. 
The  petition  of  Francis  Doe  respectfully  shows, 

changing  such  parts  thereof  as  shobld  Whenever  a  dispute  upon  a  matter 

be  changed  according  to   the   circum-  of  fact  arises  before  any  orphans  court, 

stances  of  the  case,  and  the  facts  estab-  the  said  court  shall,  at  the  request  of 

lished  by  the  verdict  returned  shall  not  either   party,    direct   a   precept  for  an 

be  re-examined  on  any  appeal.     Bright,  issue  to  the  court  of  common  pleas  of 

Pur.  Dig.  (1894),  p.  1849,  tj  20.  the  county  for  the  trial  thereof,  in  the 

For    form  of   precept  prescribed  for  form    hereinbefore   prescribed    for  the 

direction  of  registers  see  supra.  Form  direction    of   registers.     Bright.    Pur. 

No.  11813.  Dig.  Pa.  (1894),  p.  1S49,  §  20. 

1.  See  supra,  note  2,  p.  621.  For  form  of  precept  directed  by  regis- 

2.  Pennsylvania.  —  From  all  the  judi-  ter  see  supra.  Form  No.  11813. 

cial  acts  and  decisions  of  the  several  Statute  is  mandatory,  and,  when  ma- 
registers  appeals  may  be  taken  to  the  terial  facts  are  in  dispute  relative  to 
orphans  court  of  the  respective  county,  the  validity  of  the  will,  the  orphans 
but  such  appeals  must  be  taken  within  court,  when  requested,  is  bound  to 
three  years.  Bright.  Pur.  Dig.  (1894),  award  an  issue.  Cozzens'  Wijl,  61  Pa. 
p.  1849,  §  18.  St.  196. 
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First.  That  he  is  the  son  and  as  such  the  heir  at  law  of  John  Doe^ 
late  of  the  city  of  Lancaster^  in  said  county  of  Lancaster.,  deceased. 

Second.  That  the  said  John  Doe  died  at  said  city  of  Lancaster  on 
the  sixth  day  of  Septetnber^  i8P7,  seised  of  real  and  personal  estate 
situate  in  said  county. 

Third.  That  on  the  eighth  day  of  September.,  \WT .,  Richard  Roe  pre- 
sented to  the  register  of  wills  of  said  Lancaster  county  a  certain  paper 
writing,  purporting  to  be  the  last  will  and  testament  of  the  said  John 
Doe,  said  writing  bearing  date  the  tenth  day  of  October,  i889,  a  copy 
of  said  paper  being  hereto  annexed,  and  marked  exhibit  A. 

Fourth.  That  on  the  sixteenth  day  of  September,  iS97,  said  paper 
writing  was  admitted  to  probate  as  the  last  will  and  testament  of  the 
said  John  Doe,  and  letters  testamentary  were  granted  to  the  said 
Richard  Roe. 

Fifth.  That  your  petitioner  has  appealed  from  the  decision  of  said 
register  admitting  said  alleged  will  to  probate. 

Sixth.  That  at  the  time  of  the  execution  of  said  alleged  last  will 
and  testament,  the  said  John  Doe  was  not  of  sound  mind,  memory 
and  understanding  sufficient  to  make  and  publish  a  will. 

Seventh.  That  the  making,  signing  and  publishing  of  said  paper, 
purporting  to  be  a  will,  was  procured  through  undue  influence, 
imposition  and  fraud  practiced  by  Richard  Roe,  Sarah  Doe  and  Julia 
Doe,  devisees  and  legatees  named  in  said  paper  writing,  as  will  appear 
by  the  following  facts  and  circumstances:  {setting  out  the  facts  and 
circumstances  showing  that  the  deceased  was  unduly  influenced^. 

Eighth.  That  the  said  John  Doe  left  no  heirs  but  your  petitioner 
and  his  sister,  Mary  Doe,  living  at  Lyons  in  the  republic  of  France. 

Ninth.  That  neither  your  petitioner  nor  his  aforesaid  sister  had  any 
knowledge  of  the  probate  aforesaid  of  said  paper  until  the  tenth  day 
of  August,  iS98. 

Tenth.  That  the  following  material  questions  are  in  dispute^ 
between  your  petitioner  and  the  said  Richard  Roe,  to  wit:^ 

1.  Whether  the  said  paper  writing,  admitted  to  probate  as  afore- 
said, is  the  last  will  and  testament  of  the  said  John  Doe,  deceased. 

2.  Whether  at  the  time  of  the  making  of  the  said  paper  the  said 
John  Doe  was  of  sound  mind,  memory  and  understanding  sufficient 
to  make  and  publish  a  will. 

3.  Whether  the  making,  signing  and  publishing  of  said  paper,  pur- 
porting to  be  a  will,  was  not  procured  through  the  undue  influence, 
imposition  and  fraud  of  Richard  Roe,  Sarah  Doe  and  Julia  Doe,  the 
devisees  and  legatees  named  therein,  your  petitioner  alleging  that 
at  the  time  of  the  making  of  the  said  paper,  purporting  to  be  a 
will,  the  said  John  Doe  was  not  of  sound  mind,  memory  and  under- 
Feigned  Issues.  —  In  Pennsylvania,  an        2.  Hatter  in  dispute  must  be  material 

issue  devisavit  vel  non  is  framed  in  the  to  the  validity  of  the  will  in  order  to 

form  of  a  feigned  issue.  entitle  the  party  to  an  issue.     Cozzens' 

For  forms  in  proceedings  on  feigned  Will,  61  Pa.  St.  196. 
issues  see  p.  593  et  seq.  3.  Facts  in  dispute  must  be  set  forth  in 

1.  The  caveators  must  be  of  kin  to  the  order  that  the  court  may  be  able  to  de- 
deceased,  otherwise  they  have  no  stand-  termine    their    materiality.      Cozzens* 
ing  in   court  as  parties   to  the  issue.  Will,  6i  Pa.  St.  196. 
Taylor  v.  Com.,  103  Pa.  St.  96. 
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standing  sufficient  to  make  and  publish  a  will,  and  that  the  making, 
signing  and  publishing  of  said  paper,  purporting  to  be  a  will,  was 
procured  through  undue  influence,  imposition  and  fraud  practiced 
through  and  by  the  said  Richard  Roe,  Sarah  Doe  and  Julia  Doe, 
devisees  and  legatees  named  therein,  and  the  said  Richard  Roe  deny- 
ing the  said  allegations  of  your  petitioner  and  averring  that  at  the 
time  of  the  making  of  said  paper  the  said  John  Doe  was  of  sound 
mind,  memory  and  understanding  sufficient  to  make  and  publish  a 
will,  and  that  the  making,  signing  and  publishing  of  said  paper,  pur- 
porting to  be  a  will,  was  not  procured  through  the  undue  influence, 
imposition  and  fraud  practiced  by  and  through  the  said  Richard  Roe, 
Sarah  Doe  and  Julia  Doe,  the  devisees  and  legatees  named  therein, 
but  was  the  free  act  and  deed  of  the  said  John  Doe. 

Eleventh.  That  the  said  Richard  Roe,  Sarah  Doe  and  Julia  Doe 
are  the  only  parties,  with  the  exception  of  your  petitioner  and  his 
sister  aforesaid,  interested  in  the  estate  of  the  aforesaid  John  Doe, 
deceased. 

Wherefore  your  petitioner  prays  that  a  citation  may  be  issued  by 
this  honorable  court,  directed  to  the  said  Richard  Roe,  Sarah  Doe  and 
Julia  Doe  and  the  said  Mary  Doe,  commanding  them  to  answer  this 
petition  and  to  show  cause  before  this  court  on  a  day  certain,  in  said 
citation  to  be  named,  why  the  appeal  of  your  petitioner  from  the 
decision  of  said  register  of  wills,  admitting  said  paper  writing  to 
probate  as  the  last  will  and  testament  of  the  saidy^?////  Doe,  deceased, 
should  not  be  sustained  and  such  decision  of  said  register  set  aside, 
and  the  said  probate  annulled  and  the  letters  testamentary  granted  to 
the  said  Richard  Roe  be  recalled,  and  why  this  honorable  court  should 
not  award  an  issue  devisavit  vel  non,  directed  to  the  Court  oj  Common 
Pleas  of  said  Lancaster  county  for  trial  before  a  jury  in  said  court,  of 
the  following  facts,  to  wit; 

1.  Whether  at  the  time  of  the  making  and  declaring  of  said  paper, 
purporting  to  be  a  will,  the  said  John  Doe  was  of  sound  mind,  memory 
and  understanding  sufficient  to  make  and  publish  a  will. 

2.  Whether  the  making,  signing  and  publishing  of  said  paper,  pur- 
porting to  be  a  will,  was  procured  through  the  undue  influence, 
imposition  and  fraud  practiced  by  and  through  the  said  Richard  Roe, 
Sarah  Doe  and  Julia  Doe,  devisees  and  legatees  named  therein. 

3.  Whether  the  said  paper,  purporting  to  be  the  last  will  of  the 
said  John  Doe,  deceased,  is  the  last  will  and  testament  of  the  said 
John  Doe,  deceased. 

And  your  petitioner  will  ever  pray,  etc. 

Francis  Doe. 
Lancaster  county,  ss. 

Francis  Doe,  the  petitioner  above  named,  having  been  duly  sworn, 
on  oath  deposes  and  says,  that  the  facts  set  forth  in  the  foregoing 
petition,  by  him  signed,  are  true,  and  at  the  time  of  the  making  and 
declaring  of  the  said  paper,  purporting  to  be  a  will,  the  said  John  Doe 
was  not  of  sound  mind,  memory  and  understanding  sufficient  to  make 
and  publish  a  will. 

That  the  making,  signing  and  publishing  of  said  paper,  purporting 
to  be  a  will,  was  procured  through  undue  influence,  imposition  and 
lo  E.  of  F.  P. —40.  625  Volume  lo. 


11818.  ISSUES  TO  JURY.  11819. 

fraud,  practiced  by  and  through  the  said  Richard  Roe,  Sarah  Doe  and 
Julia  Doe,  devisees  and  legatees  named  in  said  paper  writing. 

That  with  the  exception  of  the  said  Mary  Doe,  the  sister  of  your 
deponent  now  living  in  Lyons,  in  the  republic  of  France,  deponent  is 
the  sole  heir  at  law  of  the  said  John  Doe,  deceased. 

That  the  questions  whether  the  said  John  Doe,  at  the  time  of  the 
making  and  declaring  of  said  paper,  purporting  to  be  a  will,  was  of 
sound  mind,  memory  and  understanding  sufficient  to  publish  a  will, 
and  whether  the  making,  signing  and  publishing  of  said  paper,  pur- 
porting to  be  a  will,  was  procured  through  undue  influence,  imposi- 
tion and  fraud  practiced  by  and  through  the  said  Richard  Roe,  Sarah 
Doe  and  Julia  Doe,  the  devisees  and  legatees  named  therein,  are  in 
controversy  between  this  deponent  and  the  said  Richard  Roe,  and  are 
material  for  the  just  decision  of  the  petition  of  this  deponent. 

Francis  Doe. 

Sworn  and  subscribed  before  me  this  twentieth  day  of  September^ 
A.  D.  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

bb.  Decree  for  Citation  to  Show  Cause. 

Form  No.  1 1819.' 

(  Title  of  court  and  cause  as  in  Form  No.  11818.') 

The  petition  of  Nathan  Hale  in  the  above  entitled  cause  coming  on 
to  be  heard  this  twenty-seventh  day  of  September,  iS98,  it  is,  on  motion 
of  Jeremiah  Mason,  attorney  for  petitioner,  ordered  that  the  prayer  of 
said  petitioner  be  granted  and  that  a  citation  be  issued,  directed  to 
the  said  Richard  Roe,  Sarah  Doe,  Julia  Doe  and  Mary  Doe,  com- 
manding them  to  appear  before  this  court  on  the  tenth  day  of  Decem- 
ber, iS98,  to  answer  the  aforesaid  petition  and  to  show  cause  before 
this  court  why  the  appeal  of  the  said  petitioner  from  the  decision  of 
the  register  of  wills  of  Lancaster  county,  admitting  a  certain  paper 
writing  to  probate  as  the  last  will  and  testament  oi  John  Doe,  late  of 
said  Lancaster  cowx^X."^ ,  deceased,  should  not  be  sustained,  such  decision 
of  said  register  set  aside,  and  the  said  probate  annulled  and  the  letters 
testamentary  granted  to  the  said  Richard  Roe  be  recalled,  and 
why  this  court  should  not  award  an  issue  devisavit  vel  non,  directed 
to  the  Court  of  Common  Pleas  of  said  Lancaster  county  for  trial  before 
a  jury  in  said  court,  of  the  following  facts,  to  wit: 

•First.  Whether  at  the  time  of  the  making  and  declaring  of  said 
paper,  purporting  to  be  a  will,  the  said  John  Doe  was  of  sound  mind, 
memory  and  understanding  sufficient  to  make  and  publish  a  will. 

Second.  Whether  the  making,  signing  and  publishing  of  said 
paper,  purporting  to  be  a  will,  was  procured  through  the  undue  influ- 
ence, imposition  and  fraud  practiced  by  and  through  the  said  Sarah 
Doe  and  Julia  Doe,  devisees  and  legatees  named  therein. 

Third.  Whether  the  said  paper,  purporting  to  be  the  last  will  of  the 
said  John  Doe,  deceased,  is  the  last  will  and  testament  of  the  said  John 
Doe,  deceased. 

1.  See  supra,  note  2,  p.  623. 
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It  is  further  ordered  that  the  said  register  of  wills  of  Lancaster 
county  be  served  with  notice  of  this  citation. 

John  Marshall,  Judge. 

cc.  Answer  to  Petition. 

Form  No.  i  1820.' 

(^Tiile  0/  court  and  cause  and  address  as  in  Form  No.  11818.) 

The  answer  of  Richard  Roe,  executor  of  the  last  will  and  testament 
oi  John  Doe,  deceased,  ^  respectfully  shows  that  he  is  the  executor  of 
the  last  will  and  testament  oi  John  Doe,  \a.te.  oi  Lancaster,  in  said 
county  of  Lancaster,  who  died  in  the  said  county  of  Lancaster  on  the 
tenth  day  of  September,  i898. 

That  on  the  seventeenth  day  of  September,  iS98,  a  certain  paper  writ- 
ing, dated  the  tenth  day  of  December,  18S8,  and  wherein  the  respondent 
was  named  as  executor,  was  admitted  to  probate  by  the  register  of 
wills  of  said  Lancaster  county  as  the  last  will  and  testament  of  the 
said  John  Doe,  deceased,  and  letters  testamentary  were  granted  by 
said  register  to  this  respondent. 

Your  respondent  denies  that  at  the  time  of  the  making  of  the  said 
last  will  and  testament,  the  said  John  Doe  was  not  of  sound  mind, 
memory  and  understanding  sufficient  to  make  and  publish  a  will,  and 
avers  that  at  the  time  of  the  making  of  the  said  last  will  and  testa- 
ment the  sdUdi  John  Doe  was  of  sound  mind,  memory  and  understand- 
ing sufficient  to  make  and  publish  a  will. 

Your  respondent  denies  that  the  making,  signing  and  publishing  of 
said  last  will  and  testament  was  procured  through  the  undue  influence, 
imposition  and  fraud  of  Sarah  Doe  and  Julia  Doe,  and  avers  that  the 
making,  signing  and  publishing  of  said  last  will  and  testament  was 
the  free  act  and  deed  of  the  said  John  Doe,  and  was  not  procured 
through  the  undue  influence,  imposition  or  fraud  of  the  said  Sarah 
Doe  or  Julia  Doe,  or  of  any  other  person  known  to  this  respondent. 

Wherefore  your  respondent  prays  that  he  may  be  discharged  and 
for  his  reasonable  costs. 

Richard  Roe,  executor  of  John  Doe,  deceased. 
Lancaster  county,  ss. 

Richard  Roe,  the  respondent  above  named,  having  been  duly  sworn, 
on  oath  deposes  and  says,  that  the  facts  set  forth  in  the  foregoing 
answer,  by  him  signed,  are  true. 

Richard  Roe. 

Sworn  and  subscribed  before  me  this  twenty-ninth  day  of  September, 
A.  D.  iW8. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  In  Divopce  Ppoceedings. 

ORDER. 

Form  No.  i  i  8  2  i  .* 

1.  See  supra,  note  2,  p.  623.  contest.     Coleman's  Estate,  4  Pa.  Dist. 

2.  The   administrator   with   will   an-     Rep.  105. 

nexed  is  not  a  party  with  such  an  inter-         3.  Illinois. — When  a   bill   has   been 
est  as  to  entitle  him  to  participate  in  the     filed   for  a  divorce  and   the  defendant 
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{Title  of  court  and  cause  as  in  Form  No.  11800.') 

This  cause  coming  on  to  be  heard  upon  the  bill  of  complaint, 
answer  and  replication  filed  herein,  on  motion  of  Jeremiah  Mason., 
solicitor  for  complainant,  it  is,  this  twentieth  day  of  September,  i898, 
ordered  that  the  following  issues  of  fact  arising  upon  the  pleadings 
herein  be  submitted  to  a  jury  for  trial,  to  wit: 

{Here  set  out  the  issues  submitted,  numbering  each  in  order. y- 

Form  No.  1 1  8  2  2 .' 
{Commencing  as  in  Form  No.  11803,  a?id  continuing  down  to  *.) 

appears  and  denies  the  charges  in  the 
bill,  either  party  shall  have  the  right 
to  have*  the  cause  tried  by  a  jury. 
Starr  &  C.  Anno.  Stat.  (1896),  c.  40, 
par.  7. 

Michigan.  —  Suits  to  annul  or  afl5rm 
a  marriage,  or  for  a  divorce,  shall  be 
conducted  in  the  same  manner  as  other 
suits  in  courts  of  equity.  The  courts 
shall  have  the  power  to  award  issues. 
How.  Anno.  Stat.  (1882).  §  6234. 

1.  Issues  iniut  be  specific,  so  as  to  ap- 
prise the  party  of  the  charge  he  is  re- 
quired to  answer.  Dunn  v.  Dunn,  11 
Mich.  284. 

2.  New  York. — In  actions  for  di- 
vorce, the  answer  of  the  defendant  may 
be  made  without  verifying  it,  notwith- 
standing the  verification  of  the  com- 
plaint. If  the  answer  puts  in  issue 
the  allegation  of  adultery,  the  court 
must,  upon  the  application  of  either 
party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial,  by  a 
jury,  of  that  issue;  for  which  purpose 
the  questions  to  be  tried  must  be  pre- 
pared, and  settled,  as  prescribed  in  sec- 
tion nine  hundred  and  seventy  of  this 
act.  If  the  answer  does  not  put  in 
issue  the  allegation  of  adultery,  or  if 
the  defendant  makes  no  default  in  ap- 
pearing or  pleading,  the  plaintiff,  before 
he  is  entitled  to  judgment,  must  never- 
theless satisfactorily  prove  the  mar- 
riage allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  other- 
wise, that  there  is  no  judgment  or 
decree,  in  any  court  of  the  state 
of  competent  jurisdiction,  against  him 
in  favor  of  the  defendant  for  a  divorce 
on  the  ground  of  adultery. 

In  an  action  brought  to  obtain  a  di- 
vorce on  the  ground  of  adultery,  the 
plaintiff  or  defendant  may  serve  a  copy 
of  his  pleading  on  the  corespondent 
named  therein.  At  any  time  within 
twenty  days  after  such  service  on  said 
corespondent,  he  may  appear  to  defend 
such  action,  so  far  as  the  issues  affect 


such  corespondent.  If  no  such  service 
be  made,  then,  at  any  time  before  the 
entry  of  judgment,  any  corespondent 
named  in  any  of  the  pleadings  shall 
have  the  right,  at  any  time  before  the 
entry  of  judgment,  to  appear,  either 
in  person  or  by  attorney,  in  said  ac- 
tion, and  demand  of  plaintiff's  attorney 
a  copy  of  the  summons  and  complaint, 
which  must  be  served  within  ten  days 
thereafter,  and  he  may  appear  to  de- 
fend such  action,  so  far  as  the  issues 
affect  such  corespondent.  In  case  no 
one  of  the  allegations  of  adultery  con- 
troverted by  such  corespondent  shall 
be  proved,  such  corespondent  shall  be 
entitled  to  a  bill  of  costs  against  the 
person  naming  him  as  such  corespond- 
ent, which  bill  of  costs  shall  consist 
only  of  the  sum  now  allowed  by  law  as 
a  trial  fee,  and  disbursements,  and  such 
corespondent  shall  be  entitled  to  have 
an  execution  issue  for  the  collection 
of    the    same.      Code    Civ.     Proc. ,    § 

1757- 
In  actions  for  annulment  of  marriage,  a 

final  judgment,  annulling  the  marriage, 
shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or 
upon  the  trial  of  an  issue,  without  proof 
of  the  facts,  upon  which  the  allegation 
of  nullity  is  founded.  And  the  declara- 
tion or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof, 
but  other  satisfactory  evidence  of  the 
facts  must  be  produced.  In  such  an 
action,  except  where  it  is  founded  upon 
an  allegation  of  the  physical  incapacity 
of  one  of  the  parties  thereto,  the  court 
must,  upon  the  application  of  either  of 
the  parties,  make  an  order  directing 
the  trial,  by  a  jury,  of  all  the  issues  of 
fact;  or  it  may,  of  its  own  motion,  make 
an  order  directing  the  trial,  by  a  jury, 
of  one  or  more  issues  of  fact;  for  which 
purpose,  the  questions  to  be  tried  must 
be  prepared  and  settled  as  prescribed 
in  Code  Civ.  Proc,  §  970  of  this  act. 
N.  Y.  Code  Civ.  Proc,  §  1753. 
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Ordered,  that  the  following  specific  questions  of  fact^  involved  in 
the  issue  in  this  cause  be  tried  by  a  jury,  at  a  term  of  the  Supreme 
Court,  to  be  held  in  the  court-house  in  Albany,  in  the  county  of  Albany, 
on  the  tenth  day  of  October,  iW8,  or  as  soon  thereafter  as  the  same 
may  be  tried: 

First.  Whether  the  defendant  in  this  action,  since  his  marriage 
with  the  plaintiff  in  this  action,  has  committed  adultery,  as  in  the 
complaint  in  this  action  charged. 

Secondly.  Whether  the  said  plaintiff  and  the  said  defendant  were 
both  inhabitants  of  this  state  at  the  time  of  the  commission  of  such 
adultery  by  the  said  defendant. 

Thirdly.  Whether  such  adultery  was  committed  by  the  said 
defendant  within  this  state. 

Fourthly.  Whether  at  the  time  of  the  commission  of  such  adultery 
by  the  said  defendant  within  this  state,  and  also  at  the  time  of  the 
commencement  of  this  action,  the  said  plaintiff  was  an  actual  inhabit- 
ant of  this  state. 

Fifthly.  Whether  the  said  plaintiff  has  committed  adultery  as 
alleged  in  the  answer  in  this  action. 

Sixthly.  Whether,  at  the  time  of  the  commencement  of  this  action, 
the  said  plaintiff  was  a  resident  and  inhabitant  of  this  state. 

Seventhly.  Whether,  at  the  time  of  the  commencement  of  this 
action,  the  said  defendant  was  a  resident  of  the  state  of  New  York. 

And  it  is  further 

Ordered,  that  either  party  be  at  liberty  to  give  notice  of  such 
trial  and  that  upon  such  trial  the  said  plaintiff  hold  the  affirmative  of 
all  the  said  questions  of  fact,  except  the  fifth;  and  that  the  said 
defendant  hold  the  affirmative  of  the  said  fifth  question. 

And  it  is  further 

Ordered,  that  upon  the  said  trial  no  regard  shall  be  had  to  that 
part  of  the  said  complaint,  which  is  in  the  following  words:  "  And, 
also,  that  he,  the  said  defendant,  between  the  ssixdi  first  day  oi  June, 
i897,  and  the  first  day  of  August,  i897,  frequently  committed  adultery 
with  some  woman  or  women; "  and  that  the  said  trial  be  had  in  like 
manner  as  if  the  said  herein  recited  portion  of  the  said  complaint 
had  been  stricken  out  before  the  making  of  this  order. 

Enter.  John  Marshall,  J.  5".  C. 

Form  No.  i  i  8  2  3  .* 

(^  Title  of  court  and  cause  as  in  Form  No.  69^7.) 

This  cause  coming  on  to  be  heard  this  twentieth  day  of  September, 
i2>98,  and  it  appearing  to  the  court  that  the  respondent  herein  has 
demanded  a  trial  by  jury,  upon  the  following  questions  of  fact  alleged 

1.  Issues  must  be  specific,  so  as  to  ap-  Burr,  2  Edw.  Ch.  (N.  Y.)  448;  Morrell 

prise  the  party  of  the  charge  he  is  re-  v.  Morrell,  3  Barb.  (N.  Y.)  236. 
quired  to  answer.     Carrillo  v.  Carrillo,         2.  Pennsylvania.  —  In  actions  for  di- 

53  Hun  (N.  Y.)  359;  Strong  v.  Strong,  vorce,  should  the   pleadings  raise  any 

3  Robt.  (N.  Y.)  719;  Dunn  v.  Dunn,  11  issues  of  fact  relevant  and  material  to 

Mich.  284.     And  must  be  confined  to  the   relief   sought,  which   either  party 

facts  distinctly  put  in  issue  by  the  plead-  may  desire  to  have  tried  by  a  jury,  an 

ings,  and  general  and  indefinite  allega-  issue  shall  be  framed  by  the  party  de- 

tions  are  not  to  be  regarded.     Burr  v.  siring  such  trial  and  presented  to  the 
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and  denied  in  the  pleadings  herein,  it  is  ordered  that  the  following 
issues  of  fact,  as  charged  in  the  libel  and  denied  in  the  answer  in  this 
cause,  be  tried  by  a  jury  at  the  bar  of  this  court,  to  wit:  {stating  the 
issues  to  be  tried^  numbering  each  in  order). 

And  it  is  further  ordered,  that  on  the  trial  of  said  issues  the  libel- 
lant  shall  be  plaintiff  and  the  respondent  shall  be  defendant. 

John  Marshall^  ]M(lgt. 

c.  On  Distribution  of  Proceeds. 

(1)  Arising  from  Execution  Sales. 

{a)  Petition. 

Form  No.  1 1824.' 

In  the  matter  of  the  distribution  of  \  r     ^u    r>       >.     r /->  m         e 

J     f  A       IX       /     ^  V      In  the  Court  of  Common  Pleas  of 
proceeds  of  the  sale  of  real  estate  I  T  t     C        \ 

of  Richard  Roe,  sold  by  the  sheriff  \  September  ^^rlUzdS^^o.  90. 

of  Lancaster  county.  J 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  of  Lati- 
c aster  County: 

The  petition  of  Nathan  Hale  respectfully  represents  that  he  is  a 
judgment  creditor  of  the  said  Richard  Roe.,  by  judgment  to  March 
term,  i89<?,  No.  250,  in  the  Common  Pleas  of  Lancaster  county,  for 
the  sum  of  one  thousand ^oWdirs,.  That  on  the  tenth  day  of  April,  i898, 
a  fieri  facias  was  issued  upon  said  judgment,  under  which  a  levy  was 
n;iade  by  the  sheriff  of  Lancaster  county,  upon  certain  real  estate  of 
the  said  Richard  Roe,  situated  in  said  Lancaster  county. 

That  on  the  eighth  day  of  April,  i898,  the  aforesaid  property  was 
levied  upon  by  the  sheriff  of  Lancaster  county  under  a  writ  of  fieri 

court   for   approval.     The   issue   shall  and  equity.     Bright.   Pur.  Dig.  (1894), 

not  be   a  feigned   issue,  but   an    issue  p.  853,  §  130. 

directly  based  on  the  facts  alleged  and         If  any  fact  connected  with  such  dis- 

denied  in -the   pleadings.     Such   issue  tribution   shall  be  in  dispute,  the  court 

and  trial  shall  be  of  right  at  any  time  shall,  at  the  request  in  writing  of  any 

before   the  taking  of    testimony  upon  person  interested,  direct  an  issue  to  try 

the    merits   of     the    case    shall     have  the  same,  and  the  judgment  upon  said 

actually    commenced,    but     thereafter  issue  shall  be  subject  to  a  writ  of  error 

such  trial  by  jury  shall  be  allowed  only  in  like  manner  as  other  cases  wherein 

in    the    discretion   of  the   court   upon  writs   of  error  now  lie.     Bright.  Pur. 

motion  and   cause  shown.      Phila.  Ct.  Dig.  Pa.  (1894),  p.  854,  §  131. 
Com.  PI.,  Rule  3,  No.  16,  §  15.  This  statute  is  mandatory,  and  where 

If  a  feigned  issae  is  preferred  and  per-  the    applicant   alleges  that    there  are 

mitted  by  the  rules  of  court,  the  forms  facts  in  dispute  the  court  cannot  deny 

set  out  JM^ra,  p.  593  ^^j^^.,  may  readily  an  issue  and  trial  by  jury.     Reigart's 

be  adapted.  Appeal,  7  W.  &  S.  (Pa.)  267. 

1.  Pennsylvania.  —  In  all  cases  of  sale        Affidavit  Beqnired.  —  Before  an  issue 

upon  an  execution   where  there  shall  shall  be  directed,  the  applicant  for  such 

be  a  dispute  concerning  the  distribu-  issue   shall   make   affidavit  that   there 

tion  of  the  money  arising   therefrom,  are    material  facts  in  dispute  therein, 

the  court  from    which    the    execution  and    shall    set    forth   the   nature   and 

shall  have  issued  shall  have  power,  if  character   thereof,    on    which    affidavit 

reasonable  notice  be  given,  either  per-  the  court  shall  determine  whether  such 

sonally  or  by  advertisement,  to  hear  and  issues  shall  be  granted.     Bright.  Pur. 

determine  the  same  according  to  law  Dig.  Pa.  (1894),  p.  854,  §  132. 
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facias,  issued  on  the  third ^z.y  of  April,  iS98,  upon  a  judgment  entered 
by  confession  against  said  Richard  Roe,  on  single  bill  under  seal,  in 
favor  of  John  Doe,  to  January  term,  i^98,  of  the  Common  Pleas  of  Lan- 
■caster  county,  No.  200.  That  under  said  last  mentioned  levy  said 
property  was  sold  on  the  twenty-ninth  day  of  April,  iS98,  and  the 
proceeds  of  said  sale,  amounting  to  the  sum  of  twelve  hundred doMurs, 
are  now  in  the  hands  of  the  sheriff  of  said  county. 

That,  at  the  time  of  the  making  of  the  aforesaid  confession  of 
judgment,  the  said  Richard  Roe  vfus  indebted  to  a  large  number  of 
creditors,  among  them  your  petitioner,  to  an  amount  largely  in  excess 
of  the  value  of  his  property,  which  indebtedness  he  was  unable  to 
pay  in  full  and  did  not  have  the  means  to  pay  the  said  judgment  and 
indebtedness  due  to  his  other  creditors. 

That  said  judgment  confessed  by  the  said  Richard  Roe  was  fraudu- 
lent, collusive  and  without  valuable  consideration,  and  was  received 
by  the  said  John  Doe  with  full  knowledge  of  the  insolvency  of  the 
said  Richard  Roe. 

That  the  said  Richard  Roe  was  insolvent  during  the  time  the 
alleged  indebtedness  to  the  said  John  Doe  was  created,  and  that  the 
said  confession  of  judgment  was  made  by  the  said  Richard  Roe 
and  received  by  the  said  John  Doe  with  the  intent  to  hinder,  delay 
and  defraud  the  creditors  of  the  said  Richard  Roe. 

Your  petitioner  further  represents  that  there  are  material  facts  in 
dispute  between  him  and  the  alleged  judgment  creditor,  John  Doe^ 
in  regard  to  the  distribution  of  the  proceeds  arising  from  the  said  sale 
of  real  estate  by  the  sheriff  under  the  execution  issued  upon  the  said 
confessed  judgment  of  the  said  Richard  Roe,  the  nature  and  character 
whereof  are  as  follows:  That,  at  the  time  of  the  making  of  the  said 
confession  of  judgment,  the  said  Richard  Roe  was  indebted  to  a  large 
number  of  creditors,  among  them  your  petitioner,  to  an  amount 
largely  in  excess  of  the  value  of  his  property,  and  which  indebtedness  he 
was  unable  to  pay  in  full,  and  that  he  did  not  have  the  means  to  pay 
the  said  judgment  and  the  indebtedness  due  to  his  other  creditors. 
That  the  judgment  confessed  by  the  said  Richard  Roe  was  fraudulent, 
collusive  and  without  valuable  consideration.  That  the  said  Richard 
Roe  was  insolvent  during  the  time  that  the  alleged  indebtedness  to 
said  John  Doe  was  created,  and  that  said  confession  of  judgment  was 
made  by  the  said  Richard  Roe  with  intent  to  hinder,  delay  and  defraud 
his  creditors.^ 

That  said  judgment  was  confessed  as  aforesaid,  without  any  bona 
fide  consideration,  and  for  the  purpose  of  hindering,  delaying  and 
defrauding  the  creditors  of  the  said  Richard  Roe,  your  petitioner 
expects  to  be  able  to  prove  upon  the  trial.^ 

1.  Facta  in  dispate  moat  be  speoifled,  lected  on  the  said  alias  execution,  great 

and  where   the  affidavit  merely  states  injustice  will  be  done  to  the  petitioner, 

that  there  are  material  facts  in  dispute  and  averring  that  the  facts  in  the  peti- 

an   issue  will  not  be  granted.     Moore  tion  are  true  and  that  the  mortgagee, 

V.  Dunn,  147  Pa.  St.  359.  who  claims  the  money,  has  been  paid 

And  where  the  affidavit  states  that  un-  in  full,  it  is  insufficient.     Robinson  v. 

less  the  issues  are  directed  to  try   to  Vandiver.  2  Pearson  (Pa.)  95. 
-whom  the  money  should  be  paid,  col-        2.  Stiffieieney  of  Speoifleationi. —  Where 
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Wherefore  your  petitioner  prays  that  an  issue  may  be  directed  by 
this  honorable  court  for  the  trial  of  said  facts  by  a  jury  in  said  court, 
and  further  that  an  order  may  be  issued  directing  the  sheriff  of  Lan- 
caster county  to  pay  said  funds  arising  from  said  sale  into  court, 
pending  the  further  order  of  this  court. 

Nathan  Hale. 
Lancaster  County,  ss. 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  personally  appeared  Nathan  Hale,  who,  having 
been  duly  sworn  according  to  law,  deposes  and  says  that  the  state- 
ments in  the  foregoing  petition  by  him  signed  are  true,  and  that  the 
material  facts,  the  nature  and  character  of  which  are  therein  set  forth, 
are  in  dispute  in  regard  to  the  distribution  of  the  money  arising  from 
said  sale. 

Nathan  Hale. 

Sworn  and  subscribed  before  me  this  tenth  day  of  September,  i898., 

Abraham  Kent,  Justice  of  the  Peace. 

(J>)  Order. 

Form  No.  1 1  825.' 

(  Title  of  court  and  cause  as  in  Form  No.  1182 J^. ) 

Now  this  twentieth  da.y  oi  September,  iS98,  the  petition  of  Nathan 
Hale,  representing  that  there  are  material  facts  in  dispute  regarding 
the  distribution  of  money  arising  from  the  sale  of  real  estate  of  the 
above  named  Richard  Roe  by  the  sheriff  of  Lancaster  county,  and 
praying  that  an  issue  be  directed  in  this  court  for  the  trial  of  such 
facts  by  a  jury,  and  praying  also  for  an  order  directing  said  sheriff  to 
pay  the  proceeds  arising  from  said  sale  into  court,  coming  on  to  be 
heard,  it  is  ordered,  that  the  prayer  of  the  said  petition  be  granted 
and  that  the  following  issues  of  fact  be  tried  by  a  jury  at  the  bar  of 
this  court,  to  wit:  (stating  the  issues  to  be  tried,  numbering  each  in 
order). 

And  it  is  further  ordered  that  the  sheriff  oi  Lancaster  county  pay 
into  the  prothonotary's  office  of  tKis  court  the  proceeds  arising  from 
the  sale  of  said  property,  pending  the  further  order  of  this  court. 

John  Marshall,  Judge. 

the    aflSdavit    alleges    that    the    judg-  aflSdavit  that  the  attacked  judgment  is 

ment  was   entered  without    bona   fide  fraudulent  and   collusive,  and  without 

consideration,  and  for   the   purpose  of  consideration,  and  that  it  is  intended 

hindering,    delaying    and    defrauding  to  hinder,  delay  and  defraud  the  cred- 

creditors,    it   is   sufficient.      It    is    not  itors.     On  this  the  plaintiff  in  the  at- 

necessary  to  state  the  means  by  which  tacked  judgment  may  file  an  affidavit 

the   want    of    consideration    is   to   be  denying   the   averment,  but  if  he  will 

proved,  it  being  sufficient  to  state  that  not  the  court  should  grant  the  issue  as 

fact  affirmatively  in  the  affidavit,  with  a  matter  of  course.     If  the  plaintiff  files 

an  averment  that  the  petitioner  expects  a  denial,  depositions  should  be  taken, 

to  be  able  to  prove  it.     Schwartz's  Ap-  and  on  them  the  court  will  determine 

peal.  21  W.  N.  C.  (Pa.)  246.  whether  the   issues  shall   be   granted. 

The  proper  practice  to  obtain  an  issue  is  Moore  v.  Dunn,  147  Pa.  St.  359. 
for  the  complainant  creditor  to  file  an         1.  See  supra,  note  i,  p.  630. 
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(2)  Arising  from  Sales  in  Orphans  Court. 

(a)  Petition. 

Form  No.  z  1 8  2  6  .* 

In  the  Orphans  Court  of  Lancaster  County. 
In  the  matter  of  the  distribution  of  money  arising  \ 
from  the  sale  of  the  real  estate  of  fohn  Doe,  deceased,  f 
To  the  Honorable  the  Judges  of  the  Orphans  Court  of  Lancaster 
County. 2 

The  petition  of  Richard  Roe  respectfully  showeth  that  there  are 
material  facts  in  dispute  in  regard  to  the  distribution  of  the  money 
arising  from  the  sale  of  the  real  estate  of  the  above  named  decedent, 
the  nature  and  character  whereof  are  as  follows,  to  wit:  {Here  set  out 
the  matters  of  fact  in  dispute").^ 

Wherefore  your  petitioner  prays  that  an  issue  may  be  directed  by 
this  honorable  court  into  the  Court  of  Common  Pleas  of  Lancaster 
county  for  the  trial  of  said  facts  by  a  jury  in  said  court. 

And  as  in  duty  bound,  your  petitioner  will  ever  pray,  etc. 

Richard  Roe. 
Lancaster  county,  ss. 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  personally  appeared  Richard  Roe,  who,  having 
been  duly  sworn,  according  to  law,  deposes  and  says  that  the  state- 
ments in  the  foregoing  petition  by  him  signed  are  true,  and  that  the 
material  facts,  the  nature  and  character  of  which  are  therein  set 
forth,  are  in  dispute  in  regard  to  the  distribution  of  the  money  aris- 
ing from  the  sale  of  the  aforesaid  estate. 

Richard  Roe. 

Sworn  and  subscribed  before  me  this  tenth  day  of  September,  a.  d. 

Abraham  Kent,  Justice  of  the  Peace. 

1,  Pennsylvania.  —  Before  an  issue  3.  Particular  matter  in  dispute  must  be 
shall  be  directed  upon  the  distribution  specified,  and  an  issue  to  try  the  right 
of  money  arising  from  sales  under  to  money  in  court  cannot  be  granted, 
execution  or  orphans  court  sales,  the  Russel  v.  Reed,  27  Pa.  St.  166. 
applicant  for  such  issue  shall  make  That  certain  facts  material  to  the 
afl5davit  that  there  are  material  facts  in  question  exist  and  that  the  truth  of 
dispute  therein,  and  shall  set  forth  the  such  facts  is  disputed  by  other  persons 
nature  and  character  thereof,  upon  must  be  alleged,  or  that  certain  facts 
which  affidavit  the  court  shall  deter-  are  alleged  by  other  persons  which  are 
mine  whether  such  issue  shall  be  disputed  by  affiant,  and  it  is  not  suffi- 
granted  subject  to  a  writ  of  error  or  ap-  cient  to  allege  that  there  are  certain 
peal  by  said  applicant,  if  the  issue  be  facts  in  dispute  or  that  there  is  a  dis- 
refused,  in  like  manner  as  in  other  pute  about  certain  facts.  Brinton  v. 
cases  where  such  writ  now  lies.  Bright.  Perry,  i  Phila.  (Pa.)  436,  10  Leg.  Int. 
Pur.  Dig.  (1894),  p.  1632,  §  62.       *■  (Pa.)  102;    Christophers  v.  Selden,   28 

2.  Application  may  be  made  directly  Pa.  St.  165:  Robinson's  Appeal,  36  Pa. 
to  the  orphans  court.  Bacon's  Estate,  St.  81;  Beehler's  Estate,  3  Phila.  (Pa.) 
2  Phila.  (Pa.)  376,  14  Leg.  Int.  (Pa.)  254,  15  Leg.  Int.  (Pa.)  350. 

348. 
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(J))  Order. 

Form  No.  1 1  827.' 

In  the  Orphans  Court  of  Lancaster  County, 

In  the  matter  of  the  distribution  of  money  arising  from  the  sale  of  the 
real  estate  of  John  Doe,  deceased. 

The  petition  of  Richard  Roe  representing  that  there  are  material 
facts  in  dispute  regarding  the  distribution  of  money  arising  from  the 
sale  of  real  estate  of  the  above  named  decedent,  and  praying  that  an 
issue  be  directed  to  the  Court  of  Common  Pleas  of  Lancaster  county 
for  the  trial  of  such  facts  by  a  jury,  coming  on  this  day  to  be  heard, 
it  is  on  this  tenth  day  of  September,  iS98,  ordered,  that  the  prayer  of 
said  petition  be  granted  and  that  an  issue  be  sent  to  the  Court  of 
Common  Pleas  of  said  county  for  the  trial  thereof  by  a  jury  of  the 
following  facts  set  forth  in  said  petition,  to  wit:  {setting  out  the  issues 
as  directed^  numbering  the  same  consecutively). 

John  Marshall,  Judge. 

d.  To  Enter  Satisfaction  of  Judgment. 
(1)  Petition. 

Form  No.  1 1  8  2  8  .* 

John  Doe    \  In  the  Court  of  Common  Pleas,  No.  i,  of  Philadelphia 
against       V  County, 

Richard  Roe.  )  September  Ttrm,  i898,  No.  90. 
To  the  Honorable  the  Judges  of  the  said  court: 

The  petition  of  Nathan  Hale,  executor  of  the  last  will  and  testament 
of  the  above  named  Richard  Roe,  respectfully  showeth : 

1.  See  JM/ra,  note  l,  p.633.  or  defendants,  person  or  persons  against 

2.  Pennsylvania.  —  Whereas,  it  often  %vhom  the  same  has  been  rendered  or 
happens  that  judgments  and  decrees  made,  or  by  some  other  person,  or  has 
for  the  payment  of  money  are  obtained  been  settled  or  compromised  by  the 
in  the  city  and  county  of  Philadelphia,  payment  of  a  less  sum  than  the  amount 
against  persons  who  subsequently  pay  of  such  judgment  or  decree,  or  by  the 
the  same  in  full  or  settle  the  same  by  transfer  of  property,  rights  or  credits 
the  payment  of  less  sums  which  are  re-  received  in  full  thereof,  or  in  settlement 
ceived  in  full  satisfaction,  or  by  the  and  satisfaction  thereof;  it  shall  be  the 
transfer  of  property,  rights  or  credits  duty  of  the  said  court  to  examine  into 
received  as  full  payment,  settlement  or  the  facts  set  forth  in  such  petition,  and 
satisfaction  by  the  plaintiffs,  but  satis-  uponbeingsatisfiedof  the  truth  thereof, 
faction  has  not  been  entered  on  the  to  direct  the  prothonotary  of  said  court, 
records  thereof,  and  great  inconven-  upon  the  payment  of  the  costs,  if  any, 
ience,  trouble  and  injustice  has  been  due  to  him  upon  such  judgment  or  de- 
occasioned  thereby  to  children,  heirs  cree,  to  enter  satisfaction  upon  the 
and  purchasers;  therefore,  when  it  record  thereof;  which  entry  of  satisfac- 
shall  be  made  known  by  petition  to  any  tion  shall  have  the  same  effect  as  if 
court  in  the  said  city  and  county  i,n  made  by  the  plaintiff  or  plaintiffs  in 
which  any  judgment  or  decree  for  the  such  judgment,  or  the  person  or  per- 
payment  of  money  has  been  obtained  sons  entitled  to  the  benefit  of  the  same, 
that  more  than  ten  years  have  elapsed  or  by  the  complainant  or  complainants, 
since  the  rendition  of  said  judgment  or  or  person  or  persons  entitled  to  the 
making  of  said  decree,  and  that  the  benefit  of  such  decree.  Bright.  Pur. 
same  has  been  paid  by  the  defendant  Dig.  (1894),  p.  1103,  §  53. 
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1.  That  on  the  tenth  day  ol  June,  iS85,  a  judgment  was  entered  in 
the  above  entitled  cause  in  this  honorable  court  against  the  said 
Richard  Roe,  and  in  favor  of  the  said  John  Doe,  for  the  payment  of 
the  sum  of  one  thousand  dollars  by  the  said  Richard  Roe. 

That  on  the  third  day  of  April,  iS97,  the  said  Richard  Roe  died, 
leaving  a  last  will  and  testament,  wherein  your  petitioner  was  named 
as  executor.  That  said  will  was  duly  admitted  to  probate  by  the 
register  of  wills  of  the  county  of  Philadelphia,  and  letters  testamen- 
tary duly  granted  thereon  to  your  petitioner  by  said  register. 

That  more  than  ten  years  have  elapsed  since  the  entry  of  said 
judgment. 

That  said  judgment  has  been  settled  by  said  Richard  Roe,  in  his  life- 
time, by  the  conveyance  to  the  said  John  Doe  by  said  Richard  Roe  of 
certain  real  estate,  by  a  certain  deed  bearing  date  the  twentieth  day  of 
September,  iS87,  and  recorded  in  the  recorder's  office  of  Philadelphia 
county,  in  deed-book  No.  20,  p.  Jt.10,  said  land  so  conveyed  being 
described  as  follows:  {describing  land  conveyed). 

2.  That  on  the  tenth  day  of  August,  iS98,  your  petitioner  filed  in 
this  honorable  court  his  petition,  wherein  he  set  out  the  entering  of 
the  judgment  as  aforesaid,  the  death  of  the  said  Richard  Roe,  the 
granting  of  letters  testamentary  to  your  petitioner,  and  the  settle- 
ment of  said  judgment  as  above  set  forth.  That  on  the  twentieth 
day  of  August,  i898,  an  order  was  issued  by  this  honorable  court, 
directing  that  notice  be  given  to  Jeremiah  Mason,  Esquire,  the 
attorney  of  record  of  the  above  named  John  Doe,  and  by  whom  the 
action  upon  which  said  judgment  was  rendered  was  brought,  of 
the  presenting  of  the  aforesaid  petition.  That  on  the  twenty-third 
day  of  August,  iS98,  said  notice  was  duly  returned  by  the  sheriff  of 
said  Philadelphia  county,  as  follows:  {setting  out  return  of  sheriff). 
That  on  the  tenth  day  of  September,  iS98,  a  plea  was  duly  filed  to  said 
petition,  denying  the  averments  in  the  petition  of  your  petitioner 
that  said  judgment  had  been  settled  by  said  conveyance  as  aforesaid. 

3.  Your  petitioner  further  shows  that  it  appears  by  the  record  in 
said  cause  that  the  following  material  fact  is  in  dispute  between  the 

It  shall  be  the  duty  of  the  court  to  more   newspapers    published    in    said 

which  any  such  petition  shall  be  so  as  county,  or  in  any  other  place  or  places 

aforesaid  presented  to  direct  notice  of  in  addition  thereto,  so  often  as  shall  be 

the  presenting  of  the  same  to  be  given  deemed  proper.     Bright.  Pur.  Dig.  Pa. 

to  the  attorney  at  law  by  whom    the  (1894),  p.  1104,  §54. 
action,  suit,  bill  or  proceeding  in  which         It  may   be  lawful   for   the   court  to 

said  judgment  or  decree  has  been  ob-  which  any  such  petition  shall  be  so  as 

tained,  was  brought  or  instituted,  and  aforesaid  presented,  in  its  discretion,  to 

if  he  be  dead,  then  to  the  plaintiff  or  refer  the  same,  and  any  answer  or  plea 

plaintiffs,complalnant  or  complainants,  to  it  which  may  be  filed,  to  an  auditor 

or  to  his  or  their  executors  or  adminis-  to  take  the  testimony  and  report  as  to 

trators,  if  any  there  be;  or  if  he,  she  or  the  truth  of  the  facts  set  forth  therein; 

they   cannot  be  found  in   the   county  (or)    to  direct    an    issue,   to   ascertain 

where  said   judgment   or    decree    has  the  truth  thereof  by  the  verdict  of  a 

been  obtained,  and  the  fact  shall  be  so  jury,  which  issue  shall  be  subject  to  all 

returned  by  the  sheriflf  of  said  county,  the  laws  made  on  the  subject  of  feigned 

notice  to  all  parties  interested  in  said  issues.     Bright.   Pur.  Dig.   Pa.  (1894), 

judgment  or  decree  shall  be  directed  by  p.  H04,  §  55. 
said  court  to  be  published  in  one  or 
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said  John  Doe  and  your  petitioner,  namely:  Whether  said  Richard  Roe 
settled  said  judgment  by  th£  conveyance  of  said  land  as  aforesaid, 
your  petitioner  alleging  that  on  the  twentieth  day  of  September,  i887, 
said  Richard  Roe  settled  said  judgment  by  conveying  to  said  plaintiff 
the  said  land  as  aforesaid,  and  said  plaintiff  denying  the  said  allegation 
of  your  petitioner  and  averring  that  said  Richard  Roe  did  not  settle 
said  judgment  or  any  part  thereof. 

That  the  determination  of  the  aforesaid  disputed  question  is 
material  for  the  just  decision  of  your  petitioner's  application. 
Wherefore,  your  petitioner  prays,  that  an  issue  be  directed  by  this 
honorable  court  to  ascertain  the  truth  thereof  by  the  verdict  of  a 
jury. 

Nathan  Hale. 
City  and  county  of  Philadelphia,  ss. 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and 
for  the  said  county,  personally  appeared  Nathan  Hale,  who  having 
been  duly  sworn,  according  to  law,  deposes  and  says  that  the  facts 
set  forth  in  the  foregoing  petition  are  true  and  correct. 

Nathan  Hale. 

Sworn  and  subscribed  before  me  this  twentieth  day  of  Septembery 
iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

(2)  Order. 

Form  No.  11829.* 

(  Title  of  court  and  cause  as  in  Form  No.  11828. ) 

On  this  tiventy-seventh  day  of  September,  iS98,  the  petition  of  Nathan 
Hale,  executor  of  the  last  will  and  testament  of  the  above  named 
Richard  Roe,  now  deceased,  praying  that  an  order  be  made  by  this 
court  directing  the  prothonotary  thereof  to  enter  satisfaction  upon 
the  records  of  the  above  cause,  upon  the  judgment  entered  therein, 
coming  on  to  be  heard,  and  notice  of  said  petition  having  been  given 
as  required  by  law,  diwd  Jeremiah  Mason,  Esquire,  the  attorney  of 
record  of  the  above  named  John  Doe,  and  by  whom  the  action  upon 
which  said  judgment  was  rendered  was  brought,  having  appeared  pur- 
suant to  said  notice  and  having  filed  an  answer  herein,  wherein  he 
denies  that  said  judgment  has  been  settled  as  alleged  in  said  peti- 
tion, and  application  having  been  made  herein  by  the  said  Nathan 
Hale  that  an  issue  be  directed  by  this  court  to  ascertain  the  truth  of 
the  matters  of  fact  in  dispute  herein,  it  is  ordered,  that  an  issue  be 
formed  to  determine  whether  the  aforesaid  judgment  has  been  set- 
tled by  the  conveyance  to  the  aforesaid  plaintiff  by  the  aforesaid 
defendant  of  certain  lands  in  said  petition  described,  and  that  said 
issue  shall  be  tried  according  to  the  rules  of  this  court  in  other  cases. 
And  it  is  further  ordered  that  in  the  trial  of  said  issue  the  said 
Nathan  Hale  shall  be  plaintiff  and  the  said  John  Doe  shall  be 
defendant. 

John  Marshall,  Judge. 

1.  See  supra,  note  2,  p.  634. 
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e.  To  Enter  Satisfaction  of  Mortgage. 
(1)  Petition. 

Form  No.  11830.* 

(^Tttle  of  court  and  cause  and  address  as  in  Form  No.  118S1.') 
The  petition  of  Nathan  Hale  respectfully  showeth: 
I.  That  on  the /^«M  day  oi  June,  i8S5,  your  petitioner  executed  and 
delivered  to  John  Doe  a  mortgage  on  a  certain  tract  of  land  situated 
in  the  township  oi  Lancaster,  in  the  county  oi  Lancaster,  and  described 
as  follows:  (describing  land^. 

That  said  mortgage  was  to  secure  to  the  said  John  Doe  the  pay- 
ment of  a  certain  bond,  dated  the  tenth  day  oi  June  aforesaid,  in  the 
penalty  of  one  thousand  dollars,  conditioned  for  the  payment  of  one 
thousand  dollars  in  one  year  from  date  thereof,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  which  said  mortgage  was,  on 
said  tenth  day  oi  June,  recorded  in  the  recorder's  office  of  said  Lan- 
caster county,  in  book  H,  p.  Jfil. 


1.  Pennsylvania.  —  In  all  cases,  where 
payment  has  been  made  of  all  the 
money  or  amount  due  or  to  become 
due  on  any  mortgage,  and  the  legal 
holder  or  holders  thereof  have  failed, 
from  any  cause  whatever,  to  enter  sat- 
isfaction upon  the  record  of  the  same, 
and  shall  so  continue  for  six  months, 
in  such  case,  the  mortgagor  or  mort- 
gagors, his,  her  or  their  legal  repre- 
sentatives, or  the  owner  or  owners  of 
the  mortgaged  premises,  or  any  or 
either  of  them,  may  petition  the  court 
of  common  pleas  where  the  mortgaged 
premises  are  situate,  setting  forth  the 
premises;  whereupon  the  said  court 
shall  direct  the  sheriff  of  said  county 
to  serve  a  notice,  stating  the  facts  set 
forth  in  the  petition,  on  the  legal  repre- 
sentative or  representatives,  if  to  be 
found  in  the  county,  and  in  case  the 
parties  cannot  be  found  in  the  said 
county,  then  the  sheriff  shall  give  pub- 
lic notice  as  aforesaid,  in  one  or  more 
newspapers  published  within  or  nearest 
to  the  said  county,  once  a  week  for 
four  weeks  successively,  prior  to  the 
then  next  term  afterthe  petition  has  been 
presented,  requiring  the  said  parties 
to  appear  at  the  next  term  and  answer 
the  petition  aforesaid;  at  which  term, 
or  any  subsequent  term,  the  said  court, 
on  due  proof  being  made  that  the  full 
amount  for  which  the  said  mortgage 
was  given  has  been  paid,  are  hereby 
authorized  and  required  to  decree  and 
direct  that  satisfaction  shall  be  entered 
upon  the  record  thereof,  by  the  recorder 


of  the  proper  county,  in  (on)  payment 
of  the  costs  due  relative  to  the  entry  of 
said  mortgage,  or  any  proceedings 
thereon;  which  said  satisfaction,  so 
entered,  shall  for  ever  thereafter  dis- 
charge, defeat  and  release  the  same, 
and  shall  likewise  bar  all  actions 
brought  or  to  be  brought  thereon,  as 
fully  and  effectually,  to  all  intents  and 
purposes,  asif  the  satisfaction  had  been 
entered  by  the  legal  holder  or  holders 
of  the  said  mortgage;  but  if  either  of 
the  parties  shall  desire  any  matter  of 
fact  that  is  affirmed  by  one  and  denied 
by  the  other,  to  be  tried  by  a  jury,  an 
issue  shall  be  formed,  and  the  same 
shall  be  tried  accordingly,  and  if  the 
jury  shall  find  that  the  full  amount  for 
which  the  said  mortgage  was  given  has 
been  paid,  then  satisfaction  shall  be 
entered  on  the  record  as  aforesaid;  and 
in  all  cases  where  the  legal  ho'der  or 
holders  of  such  mortgage,  at  the  time 
of  such  payment,  shall  have  been  a 
building  and  loan  association,  or  other 
corporation,  whose  existence  in  law  has 
terminated  or  become  doubtful,  or 
whose  affairs  have  been  wound  up,  the 
notice  required  by  this  act  shall  be 
served  on  either  the  president  or  treas- 
urer last  in  office  in  said  association  or 
corporation,  if  he  is  to  be  found  in  the 
county,  otherwise  public  notice  shall 
be  given  in  one  or  more  newspapers 
within  or  nearest  to  the  county,  in  the 
manner  aforesaid.  Bright.  Pur.  Dig. 
(1894),  p.  657,  §  159. 
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2.  That  your  petitioner  has  paid  unto  the  said  John  Doe  the  full 
amount  of  principal  and  interest  due  on  said  mortgage. 

3.  That  said  John  Doe  has  hitherto  neglected  and  refused  to  enter 
satisfaction  of  said  mortgage  of  record,  and,  although  more  than  six 
months  have  elapsed  since  said  payment  was  made,  still  doth  neglect 
and  refuse  to  enter  satisfaction  thereof,  though  often  requested  by 
petitioner  so  to  do. 

4.  That  the  said  John  Doe  is  at  present  the  legal  holder  of  the  said 
mortgage. 

5.  That  on  the  tenth  day  of  September,  i898,  your  petitioner  filed  in 
this  honorable  court  his  petition,  wherein  he  set  out  the  execution 
and  delivery  of  said  mortgage,  the  recording  thereof  and  the  pay- 
ment by  him  of  the  principal  and  interest  due  thereon,  and  praying 
this  honorable  court  to  order  satisfaction  to  be  entered  on  the  record 
of  said  mortgage, 

6.  That  on  the  twentieth  day  of  September,  iS98,  an  order  was  issued 
by  this  honorable  court,  directing  the  sheriff  of  said  county  of  Lan- 
caster to  serve  a  notice,  stating  the  facts  set  forth  in  said  petition,  on 
the  said  John  Doe,  requiring  him  to  appear  at  the  next  term  of  this 
honorable  court  to  answer  said  petition.  That  on  the  twenty- seventh 
day  of  September,  i898,  said  notice  was  duly  returned  by  the  sheriff 
of  said  Lancaster  county,  as  follows:  {setting  out  return  oj  sheriff^. 

7.  That  on  the  tenth  day  oi  March,  iS99,  the  sa.\d  John  Doe,  pur- 
suant to  said  notice,  filed  his  answer  in  this  court,  wherein  he  denies 
that  the  principal  or  interest  due  on  such  mortgage,  or  any  part 
thereof,  has  been  paid  as  alleged  in  said  petition. 

8.  By  the  record  in  said  cause  it  appears  that  the  following  mate- 
rial fact  is  in  dispute  between  the  said  John  Doe  and  your  petitioner, 
to  wit:  Whether  the  principal  and  interest  due  on  said  mortgage 
has  been  paid,  your  petitioner  alleging  that  he  has  paid  the  whole 
amount  of  principal  and  interest  due  thereon,  and  the  said  John  Doe 
denying  the  said  allegation  of  your  petitioner,  and  averring  that  your 
petitioner  has  not  paid  said  amount  or  any  part  thereof. 

Wherefore  your  petitioner  prays  that  an  issue  be  formed  by  this 
honorable  court,  to  ascertain  by  the  verdict  of  a  jury  whether  the 
whole  amount  for  which  said  mortgage  was  given  and  the  interest 
thereon  has  been  paid 

Nathan  Hale. 

{Verification  as  in  Form  No.  11838.^ 

(2)  Order. 

Form  No.  11831.' 

In  the  matter  of  the  petition  of  John  )  In  the  Court  of  Common  Pleas 
Doe  for  entry  of  satisfaction  on  a>  of  Lancaster  County,  September 
mortgage  to  Richard  Roe.  )      Term,  i89<9.   No.  100. 

On  this  tenth  day  of  September,  iS98,   the  petition  of  the  above 

named  John  Doe  coming  on  to  be  heard,  and  notice  of  said  petition 

1.  See  supra,  note  i,  p.  637. 

638  Volume  10. 


11831.  ISSC/ES  TO  JURY,  11831. 

having  been  given  as  required  by  law,  and  the  above  named  Richard 
Roe  having  appeared  pursuant  to  said  notice,  and  having  filed  his 
answer  herein,  wherein  he  denies  that  the  whole  amount  of  the  money 
for  which  said  mortgage  was  given  has  been  paid  as  alleged  in  said 
petition,  and  praying  that  said  matter  of  fact  be  tried  by  a  jury,  it  is 
ordered,  that  an  issue  be  formed  to  determine  whether  the  full 
amount  for  which  said  mortgage  was  given  has  been  paid  and  that 
said  issue  shall  be  tried  according  to  the  rules  of  this  court  in  other 
cases. 

And  it  is  further  ordered,  that  in  the  trial  of  said  issue  the  said 
John  Doe  shall  be  plaintiff  and  the  said  Richard  Roe  shall  be 
defendant. 

John  Marshall^  Judge. 
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JAIL    LIBERTIES. 

By  H.  G.  Connor,  Jr. 

I.  BOND  OR  UNDERTAKING,  640. 
II.  BAILPIECE,  643. 
III.    WARRANT  FOR  RECOMMITMENT  OF  DEBTOR,  643 

CROSS-REFERENCES. 

Ji'or  Forms  in  Actions  on  Prison  Bounds  Bonds,  see  the  title  BONDS 
AND  UNDERTAKINGS  (^ACTIONS  ON),  vol.  3,  Forms 
Nos.  4423,  4424. 

I.  BOND  OR  UNDERTAKING.! 


1.  Bequisites  of  Bond.  —  For  statutes 
governing  the  undertaking  required  of 
a  defendant  to  entitle  him  to  the  liber- 
ties of  the  jail  see  as  follows,  to  wit: 

Connecticut.  —  Gen.    Stat.     (1888),  § 

3375. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
494. 

Michigan. — How.  Anno.  Stat.  (1882), 
§§  8912  etseq.,  8950. 

New  Jersey. — Gen.  Stat.  (1895),  c. 
1734.  §  31  etseq. 

New  F^r>^.— Birds.  Rev.  Stat.  (1896), 
p.  1708,  §  I  etseq. 

North  Carolina.  —  Code  (1883),  § 
3466. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  g§ 

5453,  5463,  5464- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1007. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
259.  %/^  etseq. 

Vermont.  —  Stat.  (1894),  §  1748. 

Wisconsin. —  Stat.  (1898),  §  4321  etseq. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2811. 

Defendant  in  Custody.  —  The  under- 
taking need  not  show  that  the  debtor 
was  actually  in  jail,  provided  it  shows 
that  he  had  actually  been  arrested 
under  the  writ  of  execution  and  was 
then  in  custody  of  the  oflBcer.  Doyle  v. 
Boyle,  ig  Kan.  168.  Contra,  Lytle  v. 
Davies,  2  Ohio  277. 

Description  of  Judgment.  —  Where  the 
bond  recites  that  the  debtor  had  been 
arrested    "on     three    separate     writs 


of  capias  ad  respondendum  *  *  * 
amounting  altogether  to  the  sum  of," 
etc.,  it  was  held  that  the  bond  was 
fatally  defective  because  it  was  a  joint 
bond  for  several  suits.  Lytle  v.  Davies, 
2  Ohio  277.  And  in  Hickman  v.  Fargo, 
I  Kan.  App.  695,  it  was  held  that 
the  sureties  were  bound  to  pay  only 
the  judgment  and  costs  specified  in  the 
bond,  and  were  not  bound  to  pay  the 
judgment  rendered  by  the  same  court 
on  some  other  day  and  for  a  different 
amount  between  the  same  parties. 

Precedents.  —  In  Kent  v.  Burnett,  10 
Ohio  392,  the  condition  of  the  bond 
was  as  follows,  to  wit:  "Now,  if  the 
%z.\diJoel  B.  Burnett  and  Jay  H.  Pendle- 
ton shall,  from  the  time  of  executing 
this  bond,  continue  true  prisoners  in 
the  custody  of  the  jailer,  and  within 
the  prison  bounds  for  the  county  of 
Portage  aforesaid,  and  shall  not  de- 
part from  the  exterior  bounds  of  the 
same,  until  they  shall  be  legally  dis- 
charged, without  committing  any  man- 
ner of  escape,  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full 
force  and  virtue." 

R.  L  Gen.  Laws  (1896),  c.  259,  §  5, 
provides  that  the  condition  of  the  bond 
shall  be  "  that  if  the  ahove  Richard Poe, 
now  a  prisoner  in  the  jail  in  Provi- 
dence, within  the  county  of  Providence, 
at  the  suit  of  John  Doe,  shall  from 
henceforth  continue  to  be  a  true  pris- 
oner  in   the  custody,   guard  and  safe 
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Form  No.  1 1  8  3  2  . 
(Precedent  in  Hickman  v.  Fargo,  i  Kan.  App.  697.)' 
Whereas,  in  a  certain  action  in  the  district  court  oi  Sumner  Q.o\xn\.y ^ 
Kansas,  wherein  C.  H.  Fargo  or-  Co.  are  plaintiffs  and  C.  C.  Randolph 


keeping  of  John  True,  keeper  of  the 
said  jail,  and  in  the  custody,  guard  and 
safe  keeping  of  Thomas  Smith,  his  depu- 
ty, officers  and  servants,  or  some  one 
of  them,  within  the  limits  of  said  jail, 
and  keeping  the  said  jailer  advised  of 
the  place  of  his  usual  residence  and 
abode  therein,  until  he  shall  be  lawfully 
discharged,  without  committing  any 
manner  of  escape  or  escapes  during  the 
term  of  his  restraint,  then  this  obliga- 
tion shall  be  void,  or  else  remain  in 
full  force  and  virtue." 

In  U.  S.  V.  Knight,  14  Pet.  (U.  S.) 
301,  the  condition  of  the  bond  was  as 
follows,  to  wit:  "The  condition  of  the 
above  written  obligation  is  such,  that 
whereas,  the  ^aUd  Jacob  and  Benjamin 
Knight  have  been  and  now  are  im- 
prisoned in  the  prison  at  Portland,  in 
the  said  Maine  district,  by  virtue  of  an 
execution  issued  against  them  on  a 
judgment  obtained  against  them  by 
said  United  States,  at  the  District  Court 
of  the  United  States  ior  Maine  District, 
which  was  begun  and  holden  at  Port- 
land, within  and  for  the  district  of 
Maine,  on  the  first  Tuesday  of  December, 
A.  D.  18^7,  for  the  sum  of  eight  thousand 
four  hundred  and  sixty-two  dollars  and 
thirty-six  cents,  principal,  and  one  hun- 
dred and  sixty-one  dollars  and  seventy- 
nine  cents  for  interest  thereon,  to  the 
iQth  day  of  December  aforesaid,  and 
costs  of  suit  taxed  at  twenty- four  dol- 
lars   and  forty-seven   cents,    and    also 


provided,  and  commit  no  manner  of 
escape,  then  said  obligation  to  be  void; 
otherwise  to  remain  in  full  force." 

1.  Kansas. — Gen.  Stat.  (1897),  c.  95, 
§  494.  See  generally  the  statutes  cited 
supra,  note  I.  p.  640. 

Precedent.  —  In  Doyle  v.  Boyle,  19 
Kan.  168,  it  was  held  that  the  under- 
taking is  not  fatally  defective  because 
it  fails  to  show  that  the  debtor  was 
actually  in  jail,  provided  it  shows  that 
he  had  actually  been  arrested  under 
the  writ  of  execution  and  was  then  in 
custody  of  the  officer.  The  undertak- 
ing in  this  case  was  as  follows,  to 
wit: 

"Whereas,  in  a  certain  action  in  the 
district  court  of  Saline  county,  Kansas, 
wherein  Hugh  Boyle  is  plaintiff,  and 
James  Quinn  is  defendant,  the  said 
Hugh  Boyle,  on  the  2d  day  of  June, 
1S74,  obtained  a  judgment  against  the 
said  James  Quinn  in  the  sum  of  seven 
hundred  and  seventy  dollars,  and  the 
further  sum  of  fifty-six  dollars  and 
sixty  cents  costs  of  suit;  and  whereas 
the  said  Hugh  Boyle,  on  the  joth  day  of 
June,  187^,  by  the  consideration  of  said 
court,  obtained  an  execution  against 
the  person  of  the  said  judgment-debtor, 
sa.\d  James  Quinn,  on  said  judgment, 
and  whereas  the  said  James  Quinn  has 
on  said  execution  been  arrested,  and  js 
now  in  the  custody  of  the  sheriff  of  said 
Saline  county:  Now  therefore,  we,  the 
said  James   Quinn    as    principal,    and 


for  all  legal  interest  that  may  accrue    John  Doyle  and  L.J.  Grant  as  sureties. 


on  said  sum  of  eight  thousand  four  hun- 
dred and  sixty-two  dollars  and  thirty-six 
cents,  from  the  said  igth  December,  until 
said  judgment  shall  be  fully  discharged 
and  satisfied,  with  one  hundred  cents 
more  for  one  writ  of  execution,  and  the 
officer's  fees  and  charges  for  commit- 
ment, taxed  at  ninety-seven  dollars  and 
forty  cents.  Now,  if  the  said  Jacob 
Knight  and  Benjamin  Knight,  from  the 
time  of  executing  this  bond,  shall  con- 
tinue true  prisoners,  in  the  custody  of 
the  jailer,  within  the  limits  of  the  jail 
yard,  until  they  shall  be  lawfully  dis- 
charged, and  shall  not  depart  from  the 
exterior  bounds  of  said  jail  yard  until 
lawfully  discharged  from  said  impris- 
onment, according  to  the  laws  of  the 
United  States,  in  such  cases  made  and 


hereby  undertake  to  said  Hugh  Boyle, 
and  promise  and  agree,  and  hereby 
bind  ourselves,  that  if  said  James 
Quinn  shall  go  beyond  prison  bounds, 
to  wit,  beyond  the  boundary  of  the 
said  Saline  county  before  being  dis- 
charged according  to  law,  we,  the  said 
sureties,  will  pay  to  the  said  Hugh 
Boyle,  plaintiff,  the  said  sum  of  seven 
hundred  and  seventy  dollars,  said  judg- 
ment, together  withyf/Vy-jjjr  dollars  and 
sixty  cents  costs  thereon,  and  all  costs 
that  shall  accrue  on  said  judgment, 
and  all  interest  on  said  judgment. 

In  witness  whereof  we  have  hereunto 
subscribed  our  names  this  i/th  day  of 
June,  187^  James  Quinn. 

John  Doyle. 
L.J.  Grant." 


10  E.  of  F.  P. —41. 
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is  defendant,  the  said  C.  H.  Fargo  &>  Co.,  on  the  22d  diZ.y  of  Aprils 
iS80,  obtained  a  judgment  against  the  said  C.  C.  Randolph,  in  the 
sum  of  $5^.60,  and  the  further  sum  of  %121  costs  of  suit;  and, 
whereas,  the  said  C.  H.  Fargo  6^  Co.,  on  the  5th  day  oi  June,  iS80,  by 
the  consideration  of  said  court,  obtained  an  execution  against  the 
person  of  the  said  judgment  debtor,  the  said  C.  C.  Randolph,  on  said 
judgment;  and,  whereas,  the  said  C.  C.  Randolph  has  on  said  execu- 
tion been  arrested,  and  is  now  in  the  custody  of  the  sheriff  of  said 
Sumner  county;  now  therefore,  we,  the  said  C.  C.  Randolph,  as  prin- 
cipal, and  John  T.  Hickman  and  John  G.  Woods,  as  sureties,  hereby 
undertake  to  said  C.  H.  Fargo  &  Co.,  and  promise  and  agree,  and 
hereby  bind  ourselves,  that  if  the  said  C.  C.  Randolph  shall  go  beyond 
the  prison  bounds,  to  wit,  beyond  the  boundary  of  said  Sumner  county, 
before  bemg  discharged  according  to  law,  we,  the  said  sureties,  will 
pay  to  the  said  C  H.  Fargo  dr'  Co.,  plaintiffs,  the  said  sum  of  $842.60, 
said  judgment,  together  with  $121  costs  ^  thereon,  and  all  costs  that 
shall  accrue  on  said  judgment,  and  all  interest  on  said  judgment. 

J.  T.  Hickman. 

John  G.  Woods. ^ 
Signed,  sealed  and  delivered  in  my  presence,  and  approved  by  me^ 
the  Idth  day  of  June,  \Z80. 

J.  M.  Thrall,  Sheriff, 
by  Frank  Evans,  Undersheriff. 

Form  No.  1 1 8  3  3 . 
(Vt.  Stat.  (1894),  §  5417,  No.  58.)* 

Know  all  men  by  these  presents  that  we,  Richard  Roe,  2iS  principal, 
and  William  West  and  James  Short,  as  sureties,  are  held  and  firmly 
bound  wvsXo  John  Lynch,  keeper  of  the  common  jail  \xv  Montpelier,  in 
the  county  of  Washington  and  state  of  Verfnont,  and  to  his  executors, 
administrators  and  assigns  in  the  sum  of  one  thousand  do\\^iVs,^\a.^vi\x\ 
money  of  the  United  States,  for  the  payment  of  which  sum  we  hereby 
jointly  and  severally  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators firmly  by  these  presents. 

Witness  our  hands  and  seals  this  first  ddiy  oi  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six. 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
above  bounden  Richard  Roe,  now  a  prisoner  in  the  common  jail  in 
Montpelier,  in  the  county  of  Washington  and  state  of  Vermont,  by  virtue 
of  an  execution  in  favor  of  John  Doe,  of  Montpelier,  in  the  county  of 
Washington,  in  the  state  of  Vermont,  for  the  sum  oi  five  hundred  do\- 
lars  damages  and  costs,  and  for  the  sum  oi  fifty  dollars  Q.n6.  forty 

1.  It  was  held  in  this  case  that  the  tioned  in  the  body  of  the  undertaking, 
sureties  were  bound  to  pay  only  did  not  sign  the  same,  and  it  was  held 
the  judgment  and  costs  specified  in  the  that  the  sureties  who  signed  were  held. 
bond,  and  were  not  bound  to  a  judg-  3.  Vermont.  —  Stat.  (1894),  §  1748. 
ment  rendered  by  the  same  court  on  See  also  statutes  cited  supra,  note  i^ 
some   other    day   and    for   a   different  p.  640. 

amount  between  the  same  parlies.  4,  The  amount  of  the  bond  is  in  the 

2.  Failure  of  Principal  to  Sign.  —  In  discretion  of  the  jailor.  Vt.  Stat, 
this  case   the   principal,  though  men-    (1894),  §  1748. 
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cents  costs,  withyf/Ty  cents  for  said  execution,  and  the  officers'  fees 
on  the  same,  to  the  amount  of  three  dollars,  issued  on  a  judgment 
recovered  before  John  Marshall^  judge  of  the  County  Court  of  Wash- 
ington county,  on  \.\\t  fifteenth  day  of  June,  iS96,  and  signed  by  Calvin 
Clark,  clerk  of  the  said  court,  to  the  dstioxxnt  oi  five  hundred  and  fifty- 
three  and  ninety  one- hundredths  dollars. 

Now,  if  the  said  Richard  Roe  faithfully  and  absolutely  remains 
within  the  limits  of  said  jail  yard,  and  does  not  depart  therefrom 
until  he  is  lawfully  discharged,  without  committing  any  escape  before 
such  discharge,  or  doing  any  act  by  which  the  sheriff,  as  aforesaid, 
is  damnified,  in  consequence  of  admitting  said  Richard  Roe  to  the 
liberties  of  said  jail;  but  at  all  times  idemnifies  and  saves  harmless 
the  sheriff,  in  the  premises;  then  this  obligation  to  be  void  and  of  no 
effect,  otherwise  of  full  force. 

Signed,  sealed,  and  delivered  in  )  Richard  Roe.       (seal) 

the  presence  of  ^<?«ry  .Sw/M.  \  William  West,     (seal) 

James  Short.       (seal} 

II.  BAILPIECE. 

Form  No.  1 1834. 

(Vt.  Stat.  (1894),  §  5417,  No.  41.)' 

State  of  Vermont,  ) 

Washington  County,  ss.  j 

On  the  tenth  day  of  June,  a.  d.  iW6, Richard  Roe,  of  Montpelier,  in 
the  county  of  Washington,  was  bailed  by  William  West  oi  Montpelier, 
in  the  county  of  Washington,  to  the  liberties  of  the  jail,  in  Montpelier, 
in  the  county  of  Washington,  on  an  execution  in  favor  of  John  Doe,  of 
Montpelier,  in  the  county  of  Washington,  the  sum  of  one  thousand ^o\- 
lars  damages,  and  twenty-five  dollars  costs  of  suit,  with  ninety  cents 
for  said  execution,  and  officers'  fees  thereon  to  the  amount  of  ten 
dollars. 

John  Fenn,  Jailer. 

III.  WARRANT  FOR  RECOMMITMENT  OF  DEBTOR. 

Form  No.  1 1  8  3  5 . 

(Vt.  Stat.  (1894),  §  5417,  No.  44.)* 

State  of  Vermont,  \  To  any  sheriff  or  constable  in  the  state,  or  to 

Washington  County,  ss.  f  John  Finn,  an  indifferent  person.  Greeting: 
Whereas  it  has  been  made  to  appear  to  me,  on  application  of 
William  West,  of  Mofitpdier,  in  the  county  of  Washington,  that  on  the 
tenth  day  of  June,  a.  d.  i  Z96,  at  Montpelier,  in  the  county  of  Washington, 
one  John  Doe,  of  Montpelier,  in  the  county  of  Washington,  then  a 
prisoner  in  the  common  jail  at  Montpelier,  in  the  county  of  Washington^ 
on  an  execution  in  favor  of  Richard  Roe,  of  Montpelier,  in  the  county 

1.  Vermont.  —  Stat.  (1894),  §  1754.  2.  Vermont.  —  Stat.  (1894).  §  1755. 
See,  generally,  the  statutes  cited  supra.  See,  generally,  the  statutes  cited  j«/ra, 
note  I,  p.  640.  note  i,  p.  640. 
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of  Washington,  for  the  sum  of  one  thousand  dollars  damages,  and  for 
the  sum  of  y?/^  dollars  costs  of  suit,  diXxd  fifty  cents  for  said  execution, 
and  the  officers'  fees  thereon  to  the  amount  of  three  dollars,  was 
bailed  to  the  liberties  of  the  aforesaid  jail  by  the  said  William  West; 
and  the  said  William  West  having  prayed  for  a  warrant  to  re-commit 
the  saidyi!?-^;^  Doe,  agreeably  to  the  statute  in  such  case  made  and 
provided;  therefore. 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  commanded 
to  apprehend  the  body  of  the  said  John  Doe,  and  him  safely  keep  until 
he  pays  the  sums  above  mentioned  or  is  released  from  imprisonment 
by  the  creditor,  or  otherwise  by  order  of  law. 

Fail  not,  but  service  and  return  make  within  ten  days  hereof. 

Dated  at  Montpelier,  in  the  county  of  Washington,  the  tenth  day  of 
fuly,A.T>.  iS96. 

Abraham  Kent,  Justice  of  the  Peace. 


JEOPARDY. 

Sie  the  title  FORMER  JEOPARDY,  vol.  8,  p.  727. 


JOINDER  OF  ISSUE. 

See  the  title  SIMILITER. 


JOINT  TENANCY. 

See  the  title  TENANTS  IN  COMMON  AND  JOINT 
TENANTS. 
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JUDGMENTS   AND   DECREES. 
I.  Judgments,  649. 

1.  In  Civil  Cases,  649. 

a.  Upon  Verdict  of  Jury,  649, 

(i)  In  Courts  of  Record,  649. 

{a)  Notice   of  Application  for   Order   to  File 

Circuit  Record  and  Postea,  649. 
(J>)  Order  to  File  Circuit  Record,  650. 

aa.  After  Verdict  for  Plaintiff,  650. 
bb.   After  a  Relic ta,  650. 
{/)   The  Judgment,  651. 

aa.  For  Plaintiff,  651. 
bb.  For  Defendant,  712. 

{aa^  Generally,  712. 
(J>b)  For      Ofie      Defendant     and 
Against  Another,  715. 
(</)  Notice  of  Entry  of  Judgment,  715. 
(2)  In  Justice's  Court,  716. 

b.  Upon  Verdict  Directed  by  Court,  719. 

c.  By  Court  Without  Jury,  720. 

(i)  Court  of  Record,  720. 

(a)  For  Plaintiff,  720. 
(^)  For  Defendant,  733. 

aa.   Generally,  733. 

bb.   On  Cross-complaint,  734. 

(2)  Police  Court,  735. 

(3)  Justice's  Court,  736, 

d.  By  Default,  746. 

(i)  By  Clerk,    746. 

(a)  Prcecipe  and  Rule  for  Judgment,  746, 
tfi7.  For  Want  of  Appearance,  746. 
bb.  For  Want  of  Plea,  746. 
cc.  For  Want  of  Affidavit  of  Defense ^1^1 , 
{ad)  Generally,  747. 
{J)b)  Sufficient  Affidavit,  747. 
(3)  Statement,  748. 
(^)  Affidavit  of  Default,  749. 
aa.   iVc?  Appearance,  749. 
^/5.  iV^i?  Ansiver  or  Demurrer,  750. 
(</)  i?^/^  (7«  Prothonotary  to   Assess  Damages^ 

751- 
(^)  Notice  of  Assessment  of  Damages,  751. 
(y")  Assessment  of  Damages,  752. 
(^)   The  Judgment,  1^2. 
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(2)  By  Court,  753. 

(a)  Court  of  Record,  753. 

aa.  Application  for  Default,  753. 

bb.   Statement,  754. 

cc.   Affidavit  of  Default^  754. 

\aa')  After  Personal  Service,  754. 
aaa.  No  Appearance,  754. 
bbb.  No  Answer  or  Demur- 
rer, 756. 
(J)b)  After    Service   by   Publication, 

756- 

aaa.  No  Appearance,  756. 
bbb.  No  Answer  or  Demur- 
rer, 757. 
dd.  Notice  of  Application,  757. 
ee.  Bond  or  Undertaking  of  Applicant,  758. 
ff.  Entry  of  Default,  759. 
{ad)   Generally,  759. 
{J>b)   With  Writ  of  Inquiry,  760. 
(  cc^  And  Entering  Defendant's  Ap- 
pearance, 761. 
aaa.   On  Smttmons,  761. 
bbb.  On  Writ,  762. 
gg.  Order  for  Judgment,  762. 

(act)   Upon  Personal  Service,  762. 
{bb)   Upon   Service  by  Publication, 
762. 
hh.    The  Judgment,  763. 

{aa)  In  General,  763. 
(  bb)  Damages  Assessed  by  Clerk,  784. 
(  cc)  Damages  Assessed  by  Jury,  787. 
{dd)   With  Remittitur,  788. 
{ee^  On   Appointment    of  Attorney 
for    Defendant    Served   by 
Publication,  788, 
{b)  County  Court,  789. 
{c)  Justice's  Court,  790. 
aa.   Generally,  T go. 
bb.  After  Order  of  Notice,  793. 
cc.    Upon  Continuance  After  Default,  794. 
{d)  Mayor's  Court,  794. 

e.  Nil  Dicit,  794. 

f.  Upon  Report  of  Referee,  796. 

g.  By  Consent,  799. 

(i)  Generally,  800. 
(2)   Upon  Relic ta,  801. 
h.  Non  Obstante  Veredicto,  80 1. 
In  Criminal  Cases,  805. 

a.  Judgment  of  Conviction,  805. 
(i)  In  Court  of  Record,  805. 

{a)   Upon  Plea  of  Not  Guilty,  805. 
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aa.   Generally,  805. 

bb.    When  Defendant  Stands  Mute,  845. 
*  (J))   Upon  Plea  of  Guilty,  847. 

(2)  In  Mayor  s  Court,  849. 

(3)  In  Municipal  Court,  850. 
•                 (4)  In  Justice's  Court,  851. 

b.  Judgment  of  Acquittal,  855. 

c.  Judgment  Against  Prosecutor  for  Costs,  856. 

d.  Judgment  on  Issue  of  Insanity,  857. 

e.  Sentence,  857. 
II.  DECREES,  859. 

1.  In  General,  859. 
a.  Pro  Confesso,  884. 

a.  Notice  to  Absent  Defendants,  884. 

b.  Prcecipe  for  Decree,  885. 

c.  Affidavits,  885. 

(i)  Of  Default,  885. 

{a)  No  Appearance,  885. 

\b^  No  Answer  or  Demurrer,  885. 

(2)  Of  Mailing  Notice,  886. 

(3)  Of  Inquiry  for  Residence,  887. 

(4)  Of  Regularity,  888. 

d.  Order  that  Bill  be  Taken  for  Confessed,  888. 

(i)  Generally,  888. 

(2)  Order  Nisi,  889. 

(3)  And  Setting  Cause  for  Hearing  Ex  Parte,  890. 

(4)  And  Referring   Cause  to   Examiner  or   CommiS" 

sioner,  891. 

e.  The  Decree,  893. 

3.  By  Consent,  898. 

4.  Certificate  of  Enrollment  of  Decree,  90 1 . 

III.  DOCKETING,  REGISTERING  AND  RECORDING  JUDGMENT  OR  DE- 

CREE, 902. 

1.  Of  Court  of  Record,  903. 

2.  Of  Justice's  Court,  907. 

3.  Notice  of  Filing  Transcript  in  Another  County,  910. 

IV.  SATISFACTION  OF  JUDGMENT,  911. 

1.  Warrant  for  Satisfaction,  911. 

2.  Entry  of  Satisfaction,  912. 

a.  By  Clerk,  912. 

(i)  Generally,  912. 

(2)   Upon  Warrant,  913, 

b.  By  Party,  913. 

3.  Satisfaction  Piece,  914. 

4.  Clerks  Certificate  of  Satisfaction,  918. 

5.  Action  for  Failure  to  Enter  Satisfaction,  919. 

6.  Setting  Aside  Satisfaction,  920. 

a.  Petition  to  Cancel,  920. 

b.  Notice  of  Motion  to  Set  Aside,  922. 

c.  Motion  to  Set  Aside,  923. 

d.  Order  to  Set  Aside,  923. 
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V.  ACTIONS  ON  JUDGMENTS,  924. 
1.  Obtaining  Leave  to  Sue,  924. 

a.  Affidavit  to  Obtain  Leave,  924, 

b.  Notice  of  Motion,  925. 

c.  Order  Granting  Leave,  925. 

9.  Complaint,  Declaration  or  Petition,  925.  * 

a.  Ln  State  Court,  925. 

(i)  Between  Original  Parties,  925. 

(a)  On  Domestic  Judgment,  926. 

aa.  Of  Court  of  Record,  927, 
(aa)   Generally,  927. 
{bb^  After  Leave  to  Sue,  929. 
bb.    Of  Justice  of  the  Peace,  929. 
(Ji)  On  Foreign  Judg7nent,  930. 

aa.   Of  Court  of  Record,  931. 
bb.   Of  Justice  of  the  Peace,  940. 
{/)  On  Judgment  of  Federal  Court,  940. 
(2)  By  Assignee,  940. 

b.  In  Federal  Court,  941. 

3.  Answer,  Plea  or  Affidavit  of  Defense,  942. 

a.  Invalidity  of  Foreign  Judgment,  942. 

b.  Invalidity  of  Judgment  Against  Nonresident,  950, 

c.  Setting  tip  Reversal  of  Judgment,  ge^o. 

d.  Setting  Up  Fraud  in  Recovery  with  Counterclaim,  950. 

e.  Setting  Up  Accord  and  Satisfaction,  951. 

f.  Denying  Assignment  of  Judgment,  952. 

4.  Replication  Affirming  Validity  of  Foreign  Judgment,  953, 

CROSS-REFERENCES. 

For  Forms  of  Decrees  in  Admiralty,  see  the  title  ADMIRAL  TY,^ 
vol.  I,  p.  406. 

For  Forms  of  Judgment  for  Want  of  Affidavit  of  Merits  or  Defense, 
see  the  title  AFFIDA  VI TS  OF  MERITS  OR  DEFENSE, 
vol.  I,  p.  638. 

For  Forms  of  Judgments  and  Decrees  on  Appeal,  see  the  title  AP- 
PEALS, vol.  I,  p.  890. 

For  Forms  of  Judgments  in  Proceedings  by  Attachment  and  Against 
Garnishees,  see  the  title  ATTACHMENT;  GARNISH- 
MENT; TRUSTEE  PROCESS;  FACTORIZING,  vol.  2, 

P-  303- 
For  Forms  of  Judgments  in  Proceedings  to  Disbar  or  Suspend  Attorney  Sy 

see  the  title  ATTORNEYS,  vol.  2,  p.  969. 
For  Forms  of  Judgments  on  Forfeiture  of  Bail,   see  the  title  BAIL 

AND  RECOGNIZANCE,  vol.  3,  p.  i. 
For  Forms  of  Judgments  and  Decrees  in  Proceedings  relating  to  Bridges, 

see  the  title  BRIDGES,  vol.  4,  p.  42. 
For  Forms  of  Decrees  of  Foreclosure  of  Chattel  Mortgages,  see  the  title 

CHATTEL  MORTGAGES,  vol.  4,  P-  777- 
For  Forms  connected  with  Compromise  by  Allowing  Judgment,   see  the 

title  COMPROMISE^  vol.  5,  p.  12. 
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For  Forms  connected  with  Confession  of  Judgment^  see  the  title  CON- 
FESSION OF  JUDGMENT,  vol.  5,  p.  46. 

For  Forms  of  Decrees  Enjoining  Infringement  of  Copyright^  see  the  title 
COPYRIGHT,  vol.  5,  p.  466. 

For  Forms  of  Judgments  and  Decrees  in  Proceedings  relating  to  Cor- 
porations, see  the  title  CORPORATIONS,  vol.  5,  p.  523. 

For  Forms  of  Judgments  Sustaining  and  Overruling  Demurrers,  see  the 
title  DEMURRERS,  vol.  6,  p.  294. 

For  Forms  of  Judgment  on  Dismissal,  Discontinuance  or  Nonsuit,  see 
the  title  DISMISSAL,  DISCONTINUANCE  AND  NON- 
SUIT, vol.  6,  p.  852. 

For  Forms  of  Judgments  and  Decrees  of  Divorce,  seethe  title  DIVORCE 
AND  SEPARATION,  vol.  7,  p.  i. 

For  Forms  of  Judgments  and  Decrees  in  Proceedings  for  Allotment  of 
Do7ver,  see  the  title  DOWER,  vol.  7,  p.  139. 

For  Forms  of  Judgments  in  Ejectment,  see  the  title  EJECTMENT, 
vol.  7,  p.  279. 

For  Forms  of  Judgment  on  Submission  of  Action  Without  Controversy y 
see  the  title  FRIENDLY  SUIT,  vol.  8,  p.  929. 

For  Forms  of  Judgments  in  Summary  Proceedings,  see  the  title  SUM- 
MAR  Y  PROCEEDINGS. 

For  Forms  of  Affidavits  to  Prevent  Judgments  by  Default,  see  the  title 
AFFIDA  FITS  OF  MERITS  OR  DEFENSE,  vol.  i,  p.  637. 

For  Forms  connected  with  Amendments  of  Judgments  and  Decrees,  see  the 
title  AMENDMENTS,  vol.  i,  p.  712. 

For  Forms  connected  with  Arrest  of  Judgment,  see  the  title  ARREST 
OF  JUDGMENT,  vol.  2,  p.  189. 

For  Forms  in  Proceedings  to  Open  or  Vacate  Judgments  and  Decrees, 
see  the  titles  JURISDICTION;  VACATING  AND  OPEN- 
ING JUDGMENTS  AND  DECREES. 

For  Forms  in  Proceedings  to  Reineiv  Judgments,  see  the  titles  APPEALS, 
vol.  I,  p.  890;  CERTIORARI,  vol.  4,  p.  427;  ERROR,  WRIT 
OF,  vol.   7,  p.   711;  EXCEPTIONS,  BILLS  OF,  vol.  7,  p. 

'  S71',  REVIEW. 

For  Forms  in  Proceedings  to  Enforce  Judgments  and  Decrees,  see  the 
titles  CONTEMPT,  vol.  5,  p.  226;  CREDITORS'  SUITS, 
vol.  5,  p.  874;  DISTRINGAS,  WRIT  OF,  vol.  6,  p.  1005; 
EXECUTIONS  AGAINST  PERSON,  vol.  7,  p.  953; 
EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  i; 
POSSESSION,  WRIT  OF;  REVIVOR  AND  ABATE- 
MENT; SCIRE  FACIAS. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  JUDGMENTS. 

1.  In  Civil  Cases. 

a.  Upon  Verdict  of  Jury. 

(1)  In  Courts  of  Record. 

(a)  Notice  of  Application  for  Order  to  File  Circuit  Record  and  Postea. 
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Form  No.  1 1836.' 

New  Jersey  Supreme  Courts 
John  Doe    ) 

against       >■  On  Contract. 
Richard  Roe.  ) 

Take  notice  that  on  Saturday,  the  twenty-first  day  of  October,  iS99, 
at  the  Hudson  county  court-house,  in  the  city  oi  Jersey  City,  in  said 
county  oi  Hudson,  I  will  move  his  \iOWOX  John  Marshall,  the  justice 
who  tried  the  above  cause  at  the  circuit,  at  ten  o'clock  in  \h^  fore- 
noon of  said  day,  or  as  soon  thereafter  as  the  court  can  attend  to  the 
same,  for  an  order  to  file  the  circuit  record  and  postea  in  the  above 
entitled  cause,  and  enter  judgment  and  issue  execution  thereon. 
Very  respectfully  yours, 

Jeremiah  Mason,  Plaintiff's  Attorney. 
Dated  the  nineteenth  day  of  October,  iS99. 
To  Oliver  Ellsworth,  Esq.,  Defendant's  Attorney. 

{h)  Order  to  File  Circuit  Record. 

aa.  After  Verdict  for  Plaintiff. 

Form  No.  1 1  837.' 

(  Title  of  court  and  cause  as  in  Form  No.  11836.') 

"This  cause  having  been  tried  at  the  December  term,  \W8,  of  the 
Hudson  circuit,  and  a  verdict  having  been  there  obtained  in  favor  of 
the  plaintiff,  ior  two  hundred  and  forty -four  dollars  and  ninety-eight 
cents,  and  due  notice  of  the  motion  for  this  order  having  been  given. 

It  is  on  this  seventh  day  of  December,  i898,  on  motion  of  Jeremiah 
Mason,  plaintiff's  attorney,  made  before  me,  the  justice  who  tried 
said  cause  at  the  circuit. 

Ordered  that  the  plaintiff  have  leave  to  file  the  circuit  record  and 
postea  and  enter  judgment  in  such  cause  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  two  hundred  and  forty -four  dol- 
lars and  ninety-eight  cents,  besides  costs  of  suit  to  be  taxed,  and  issue, 
execution  thereon  forthwith. 

Let  the  above  order  be  entered  in  the  minutes. 

John  Marshall,  Justice  of  the  Supreme  Court. 

bb.  After  a  Relicta. 
Form  No.  11838.' 

(  Title  of  court  and  cause  as  in  Form  No.  11836. ) 

This  cause  having  been  regularly  on  the  list  for  December  term, 
i2,98,  of  the  Hudson  circuit  and  a  relicta  given  for  one  thousand  doWdiVS, 
besides  costs  of  suit  to  be  taxed,  and  due  notice  of  the  motion  for 
this  order  having  been  given. 

It  is  {concluding  as  in  Form  No.  11837). 

1.  In  actions  in  the  supreme  court,  such  terms  as  he  may  impose,  file  the 
whenever  a  verdict  is  obtained  at  the  circuit  record  and  postea,  and  enter 
circuit,  the  party  obtaining  the  same  judgment  and  issue  execution  thereon 
may,  by  order  of  the  justice  at  the  cir-  forthwith  after  the  making  of  such  or- 
cuit,  on    two   days'   notice,   and   upon     der.  N.J.  Gen.  Stat.  (1895),  p.  2573,  §241. 
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{c)   The  Judgment, 
aa.  For  Plaintiff. 


June  Term,  \?>99. 
June  10,  i899.^ 


Form  No.  1 1 8  3  9 .' 
JoAn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.  ^ 

This  day  came  the  plaintiff,  by  his  attorney,  and  also  came  the 
defendant,  with  his  attorney  (or  by  attorney  or  in  his  own  proper  person), 
and  thereupon  came  a  jury  of  twelve  good  and  lawful  men,  to  wit, 
Andrew  Jackson  and  eleven  others,*  who   being  duly  impaneled  and 


1.  In  General.  —  The  judgment  must 
disclose  that  it  is  based  upon  certain 
definite  and  regular  proceedings. 
Ayres  v.  Dobson,  5  Stew.  &  P.  (Ala.) 
441.  And  it  has  been  held  that  the 
judgment,  to  be  operative,  must  be 
certain  and  complete  in  itself,  without 
reference  to  anything  else  by  which  to 
ascertain  its  meaning.  Speed  v.  Cocke, 
57  Ala.  209  (citing  Dickerson  v.  Walker, 
1  Ala.  48;  Spence  v.  Simmons,  16  Ala. 
828);  Tombeckbee  Bank  v.  Strong,  i 
Stew.  &  P.  (Ala.)  187.  But  in  Alexander 
V.  Wheeler,  69  Ala.  332,  it  was  held 
that  every  judgment  of  a  court  of  law 
must  either  be  perfect  in  itself  or 
capable  of  being  made  perfect  by  refer- 
ence to  the  pleadings  or  to  the  papers 
on  file  in  the  cause,  or  else  to  other 
pertinent  entries  on  the  court  docket. 
And  the  code  provides  that  no  case 
can  be  reversed  for  any  clerical  error, 
mistake  in  calculation  of  interest,  or 
other  mistake  of  the  clerk,  when  there 
is  sufficient  matter  apparent  on  the 
record  or  entries  of  the  court  to  amend 
by.  Ala.  Civ.  Code  (1896),  §  3334. 
And  that  no  judgment  can  be  arrested, 
quashed  or  reversed  for  any  defect  or 
want  of  form  in  any  of  the  courts  of 
Alabama.  Ala.  Civ.  Code  (1896),  § 
3330.  See  also  Ala.  Civ.  Code  (1896), 
§476. 

A  mere  memorandum  of  the  clerk 
stating  the  amount  of  damages  assessed 
by  the  jury,  with  the  words  "then 
judgment  for"  the  sum  so  found, 
added,  does  not  constitute  a  judgment 
on  which  an  action  of  debt  can  be 
maintained,  although  the  clerk  certifies 
in  proper  form  that  it  is  "a  true  and 
perfect  transcript  and  exemplification 
of  the  record."  Hinson  v.  Wall,  20 
Ala.  298. 

nitistrationa.  —  For  other  forms  of 
judgments  in  Alabama  see  the  follow- 
ing cases,  to  wit:  Norwood  v.  Riddle, 


I  Ala.  195;  Ellis  V.  Dunn,  3  Ala.  632; 
Smith  V.  Branch  Bank,  5  Ala.  26; 
Hughes  i'.  Hale,  5  Ala.  63;  Huflakerz'. 
Boring,  8  Ala.  87;  Dobson  v.  Dickson, 
8  Ala.  252;  Collins  v.  Hyslop,  11  Ala. 
508;  Emanuel  v.  Ketchum,  21  Ala.  257; 
Goss  V.  Davis,  21  Ala.  479;  Price  v. 
Gillespie, 28  Ala.  279;  McElhaney  v.  Gil- 
leland,  30  Ala.  183;  Dumas  v.  Hunter, 
30  Ala.  188;  Durden  v.  State,  32  Ala. 
579;  Childress  v.  Taylor,  33  Ala.  185; 
Pomeroy  v.  State,  40  Ala.  63;  Pace  v. 
Lee,  49  Ala.  571;  Mobile,  etc.,  R.  Co. 
V.  Smith,  51  Ala.  329;  and  Forms  Nos. 
9137,  8189,  7547,  6062,  3903,  3892,  3436. 
3432,  3431.  3162,  2219. 

2.  Parties.  —  A  mistake  of  the  clerk 
in  stating  the  parties  in  the  minutes  of 
the  judgment  entry  is  a  clerical  mis- 
prision, amended  by  other  parts  of  the 
record.  Patterson  v.  Burnett,  6  Ala. 
844;  Crawford  v.  Whittlesey,  8  Ala. 
806;  Smith  V.  Redus,  9  Ala.  99. 

It  is  sufficient  if  the  memorandum  of 
the  style  of  the  cause  made  by  the  clerk 
indicate  with  reasonable  certainty  to 
what  suit  it  relates:  thus  the  description 
of  partners  by  the  firm  name  is  suflS- 
cient.     Collins  v.  Hyslop.  11  Ala.  508. 

3.  Date  of  Judgment.  —  The  judgment 
is  defective  if  it  does  not  appear  when 
it  was  re/idered.  Jones  v.  Acre,  Minor, 
(Ala.)  5.  But  where  it  does  not  appear 
from  the  record  on  what  day  the  judg- 
ment was  rendered  and  when  the 
court  adjourned,  an  appellate  court 
will  intend  that  it  continued  its  session 
up  to  the  latest  period  authorized  by 
law.  Sanford  v.  Richardson,  i  Ala. 
182. 

4.  Description  of  Jury. — Where  the 
judgment  recites  that  there  "came  a 
jury,  of  good  and  lawful  men,  to  wit: 
and  eleven  others,"  it  will  be  in- 
tended that  the  cause  was  tried  by  a 
competent  jury.  Ellis  v.  Dunn,  3  Ala. 
632. 
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sworn,  well  and  truly  to  try  the  issue  joined  between  the  plaintiff 
and  the  defendant,  and  a  true  verdict  to  render,  according  to  the 
evidence,  and  having  heard  the  evidence  and  the  charges  of  the 
court,  upon  their  oaths  say:  (^Here  insert  verdict  iti  fulP). 

It  is  therefore  considered^  by  the  court ^  that  said  plaintiff  ^  have 
and  recover  of  the  said  defendant*  the  said  sum  of  (stating  the  amount 
or  matter  adjudged'),^  together  with    the  costs  of  this  case,  for  the 


1.  "Was  Considered"  for  "Is  Consid- 
ered." —  The  use  of  the  past  instead  of 
the  present  tense  is  not  error.  Tan- 
kersley  v.   Silburn,  Minor  (Ala.)  185. 

2.  Act  of  Court.  —  A  judgment  must 
appear  to  be  the  -act  of  the  court;  if  the 
court  is  exercising  judicial  power,  the 
adjudication  by  the  court,  the  sentence 
it  pronounces;  or,  if  the  court  is  exer- 
cising ministerial  power,  the  action  of 
the  court  as  expressed  by  the  court. 
Speed  V.  Cocke,  57  Ala.  209  {citing 
Hinson  v.  Wall,  20  Ala.  298;  Freeman 
on  Judgments,  §§  47-52). 

3.  In  Whose  Favor  Eendered. —  The 
judgment  should  designate  the  party 
in  whose  favor  it  is  rendered.  Spsnce 
V.  Simmons,  16  Ala.  828;  Hughes  v. 
Mitchell,  ig  Ala.  268.  And  where  there 
are  two  or  more  plaintiffs,  a  judgment 
in  favor  of  only  one  is  irregular,  but 
may  be  corrected  at  a  subsequent  term. 
Allen  V.  Bradford,  3  Ala.  281.  But  the 
fact  that  a  judgment  for  costs  is  ren- 
dered against  a  party  for  whose  use  a 
suit  is  prosecuted,  without  including  a 
nominal  plaintiff,  is  no  error.  Coalter 
V.  Bell,  2  Stew.  &  P.  (Ala.)  358. 

A  judgment  by  default  in  favor  of  a 
firm  is  erroneous  where  the  names  of 
the  persons  composing  the  firm  no- 
where appear.  Simmons  v.  Titche,  102 
Ala.  317.  See,  however,  Condry  v. 
Henley,  4  Stew.  &  P.  (Ala.)  9. 

4.  Failure  to  Name  Defendant.  —  Where 
a  judgment  entry  states  the  judgment 
to  be  against  defendants,  without  nam- 
ing them,  their  names  are  to  be  as- 
certained not  only  by  looking  to  the 
caption  of  the  entry,  but  also  by  refer- 
ring to  the  pleadings  and  process  with 
the  returns  thereon.  Boiling  v.  Speller, 
96  Ala.  269. 

6.  Amount  of  Judgement  —  Generally. — 
The  judgment  must  be  for  a  sum  cer- 
tain, and  cannot  be  rendered  for  an 
uncertain  amount  to  be  ascertained  by 
a  judgment  to  be  afterward  rendered. 
Jones  V.  Acre,  Minor  (Ala.)  5;  Dicker- 
son  V.  Walker,  i  Ala.  48.  And  must  not 
be  rendered  for  more  than  the  decla- 
ration claims.  Dinsmore  v.  Austill, 
Minor  (Ala.)  89.     Nor  for  a  larger  sum 


than  is  found  due  by  the  jury  on  a  spe- 
cial verdict.  Reid  v.  Dunklin,  5  Ala. 
205.  But  where  the  judgment  was  ren- 
dered for  eighty-six  cents  too  much,  the 
excess  was  regarded  as  too  small  to  in- 
duce an  appellate  court  to  reverse  or 
correct  the  judgment,  the  case  being 
a  fit  one  for  the  application  of  the 
maxim  de  minimis  non  curat  lex.  San- 
ford  V.  Richardson,  i  Ala.  1S2. 

Interest.  —  Judgment  fof  interest  from 
a  day  mentioned  is  sufficiently  certain. 
Dinsmore  v.  Austill,  Minor  (Ala.)  89. 
And  it  is  not  necessary  that  the  record 
should  show  that  the  interest  was  cal- 
culated by  the  clerk.  Radcliff  v.  Erwin, 
Minor  (Ala.)  88. 

No  case  must  be  reversed  by  the 
supreme  court,  for  any  miscalculation  of 
interest  or  other  clerical  mistake  in  en- 
tering judgment,  but  on  motion  of  and 
at  the  cost  of  the  appellant.  Ala.  Civ. 
Code  (1896),  §  476.  See  also  Ala.  Civ. 
Code  (1896),  ^  3334. 

Use  of  Figures  for  Words.  —  It  is 
most  proper  to  express  the  amount  in 
words  and  not  figures.  Tankersley  v. 
Silburn,  Minor  (Ala.)  185.  But  the  use 
of  $  for  dollars  and  figures  instead  of 
words  is  not  error.  Tankersley  v.  Sil- 
burn, Minor  (Ala.)  185;  Davis  v.  Mc- 
Cary,  100  Ala.  545. 

Kind  of  Money. — A  judgment  on  a 
promissory  note,  payable  "in  specie," 
should  be  for  so  many  "  dollars"  only, 
and  not  for  so  many  dollars  "in  gold 
or  silver  coin."  Glover  v.  Robbins,  49 
Ala.  219.  And  so  in  an  action  on  a 
promissory  note,  payable  on  its  face 
"in  gold,"  judgment  for  the  plaintiff 
should  be  for  "  dollars  "  only,  and  not 
for  "dollars  in  gold."  Munter  v. 
Rogers,  50  Ala.  283. 

Sufficient  Statements.  —  A  judgment 
rendered  by  a  justice  of  the  peace  "  for 
thirty-seven  dollars  and  thirty  cents  on 
note  due  the  s^th  of  December,  18^0, 
bearing  interest  from  that  date,  and 
costs  of  suit,"  though  informal,  is  not 
void  for  uncertainty.  It  is  in  legal 
effect  a  judgment  for  $37.30.  Lightsey 
V.  Harris,  20  Ala.  409.  And  where  the 
jury  return  a  verdict  in    favor   of   the 
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recovery  of  which  it  is  ordered  that  execution  issue,* 

Form  No.  1 1  8  4  o  .* 

In  the  District  Court  of  the  First  Judicial  District  of  the  Territory 
of  Arizona,  in  and  for  Pima  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

This  action  came  on  regularly  for  trial  and  the  said  parties 
appeared  by  their  attorneys,  Jeremiah  Mason,  Esq.,  counsel  for  plain- 
tiff, 2in6.  Joseph  Story,  Esq.,  for  defendant.  A  jury  of  twelve  persons 
was  regularly  impaneled  and  sworn  to  try  said  action.  Witnesses 
on  the  part  of  plaintiff  and  defendant  were  sworn  and  examined. 
After  hearing  the  evidence,  the  arguments  of  counsel  and  instruc- 
tions of  the  court,  the  jury  retired  to  consider  of  their  verdict  and 
subsequently  returned  into  court,  and  being  called,  answer  to  their 
names  and  say:  (Jlere  set  out  the  verdict  in  full). 

Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed,  that  said  John  Doe, 
the  plaintiff,  do  have  and  recover  from  said  Richard  Roe,  the  defend- 
ant ^  (^Here  state  relief  granted),'^  tog^Xhtv  with  the  said  plaintiff's 


plaintiffs  for  a  specific  sum,  and  the 
judgment  is  "that  the  said  plaintiff 
recover  of  said  defendant  the  said  sum 
of  dollars,  so  assessed  as  afore- 
said," the  legal  conclusion  is  that  the 
judgment  is  for  the  amount  of  the 
verdict.     Ellis  v.  Dunn,  3  Ala.  632. 

Judgment  for  costs  only  and  not 
damages  is  erroneous,  costs  being  the 
consequence  of  judgment  and  not  con- 
stituting judgment  in  themselves. 
Pickens  v.  Hayden,  2  Stew.  (Ala.)  10, 
in  which  case  the  following  entry  was 
made,  to  wit:  "Judgment  by  default; 
whereupon  it  was  considered  by  the 
Court  that  the  plaintiffs  do  recover  of 
the  defendant  the  sum  of  $ dam- 
ages, and  costs  of  suit,"  etc. 

1.  Where  Exemption  has  been  Waived. 
—  In  any  suit  at  law  or  in  equity,  in 
which  a  weiver  of  the  right  of  home- 
stead or  other  exemption  is  alleged,  if 
such  averment  is  sustained,  the  fact  of 
its  waiver  and  its  extent  must  be 
declared  in  the  judgment  or  decree. 
Ala.  Civ.  Code  (1896),  §  2107.  In 
Brown  v.  Leitch,  60  Ala.  313  {followed 
in  Wagnon  v.  Keenan,  77  Ala.  519),  it 
was  held  that  the  following  clause 
should  be  added  at  this  point,  to  wit: 
"And  against  this  judgment,  and  the 
execution  to  be  issued  thereon,  there  is 
no  exemption  of  personal  (or  real  or 
real  and  personal)  property  of  the 
defendant." 


2.  In  General. —  The  judgment  shall 
conform  to  the  pleadings,  the  nature  of 
the  case  proved,  and  the  verdict,  if  any, 
and  shall  be  so  framed  as  to  give  the 
party  all  the  relief  to  which  he  shall  be 
entitled,  either  in  law  or  in  equity. 
Arizona  Rev.  Stat.  (1887),  §  793. 

Illustrations.  —  For  other  forms  of 
judgments  in  Arizona  see  Woffenden  v. 
Woffenden,  i  Arizona  328;  also  Forms 
Nos.  608  r,  6072. 

3.  Parties  —  Generally.  —  Judgment 
may,  in  a  proper  case,  be  given  for  or 
against  one  or  more  of  several  plain- 
tiffs or  against  or  for  one  or  more 
of  several  defendants.  Arizona  Rev. 
Stat.  (1887),  §  794. 

Executor,  Administrator  or  Guardian. 
—  When  a  recovery  of  money  is  had 
against  an  executor,  administrator  or 
guardian  as  such,  the  judgment  shall 
state  that  it  is  to  be  paid  in  the  due 
course  of  administration  and  no  execu- 
tion shall  issue.  Arizona  Rev.  Stat. 
(1887),  §  799- 

4.  Interest.  —  The  rate  of  interest  al- 
lowed by  law  is  fixed  by  Arizona  Rev. 
Stat    (1887),  §  2161. 

Judgment  for  conveyance  of  real  estate  or 
for  the  delivery  of  personal  property 
may  pass  the  title  to  such  property 
without  any  act  to  be  done  on  the  part 
of  the  party  against  whom  it  is  ren- 
dered. Arizona  Rev.  Stat.  (1S87),  § 
796. 
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costs  and  disbursements  incurred  in  this  action,  amounting  to  the 
sum  oi  fifty  dollars. 

Done  in  open  court  this  fifteenth  day  of  December,  a.  d.  id>98.^ 

Form  No.  1 1  8  4  i . 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1644,  No.  97.)' 
John  Doe,  plaintiff,       \ 

against  >  Judgment. 

Richard  Roe,  defendant.  ) 

The  parties  appeared  by  their  attorneys,  and  announced  ready  for 
trial,  and  thereupon  the  following  jurors:  Harold  J.  Galpin,  and 
eleven  others  from  the  regular  panel,  who  had  previously  been  sworn 


1.  When  Entered.  —  Judgment  may 
be  entered  in  term  time  or  vacation. 
Arizona  Rev.  Stat.  (1887),  §  809. 

2.  Precedents  —  Money  Judgments.  — 
In  Shropshire  v.  McClain,  6  Ark.  439, 
judgment,  omitting  formal  parts,  was 
as  follows,  to  wit: 

"And  now  on  this  day  came  the 
parties,  by  their  respective  attorneys, 
who,  requiring  a  jury,  the  sheriff  re- 
turned into  open  court  the  following 
panel,  to-wit:  A.  W.  Peacock,  (naming 
them  all)  twelve  good  and  lawful  men 
of  Johnson  county,  who,  after  being 
duly  elected,  empanelled  and  sworn, 
well  and  truly  to  try  the  issue  joined  in 
this  case,  and  after  hearing  the  evi- 
dence adduced  and  argument  of  coun- 
sel, retired  from  the  bar  to  consider  of 
their  verdict,  and,  after  some  time 
spent  in  their  deliberation,  returned 
into  open  court  with  the  following  ver- 
dict: '  We,  the  jury,  do  find  that  the 
defendant  did  undertake  and  promise 
as  in  said  declaration  set  forth,  and  do 
assess  the  plaintiff's  damages  to  ffty 
dollars,'  therefore  it  is  considered  by 
the  court  here  that  the  said  plaintiff  do 
have  and  recover  of  the  said  defendant 
the  said  sum  of /f//)' dollars  so  assessed, 
together  with  costs." 

In   Robertson  v.  Allen,  36  Ark.   553, 
where  the  death  of  a  plaintiff  was  sug- 
gested, judgment   was  entered  as  fol- 
lows, to  wit: 
''T.  H.  Allen  &'  Co. 


James  IV.  Robertson. 

Come  the  plaintiffs,  by  attorney,  and 
suggest  the  death  of  y.  M.  Allen,  one  of 
the  plaintiffs,  and  it  is  ordered  that  this 
cause  proceed  in  the  name  of  the 
surviving  partners  plaintiffs;  and  the 
parties  having  announced  themselves 
ready  for  trial,  both  submit  to  the 
court,  sitting  as  a  jury,  and  the  said 
court  sitting  as  a  jury,  after  hearing 


the  evidence  and  argument  of  counsel, 
doth  find  for  the  plaintiffs,  and  assess 
their  damages  at  ^jSy.io,  with  six  per 
cent,  interest,  from  date  of  judgment 
until  paid,  for  which  execution  may 
issue.  It  is,  therefore,  considered  that 
the  plaintiffs  have  and  recover  of  and 
from  the  said  defendant  the  sum  of 
$5><$y./o,  with  all  their  costs  in  this  be- 
half expended,  for  which  they  may  have 
execution." 

See  also  Calloway  v.  Roane,  7  Ark. 
354;  and  Forms  Nos.  7203,  6073. 

Assessing  Cost  of  Fencinq  District. — 
In  Sand.  &  H.  Dig.  Ark.  ('1894),  §  1188, 
a  judgment  assessing  the  cost  of  fencing 
is  given  as  follows,  to  wit: 

"Whereas,  Two-thirds  of  the  land- 
owners of  fencing  district  No.  jy  have 
petitioned  for  the  formation  of  said 
district,  and. 

Whereas,  Said  district  has  been 
formed  and  established  by  orders  of 
this  court  on  said  petition  and  a  fenc- 
ing board  for  said  district  have  been 
appointed  and  have  qualified  and 
have  reported  to  the  court  an  estimate 
of  the  cost  of  fencing  said  district, 
and, 

Whereas,  The  estimated  cost  of  said 
fencing  is  eight  hundred  and  seventy- 
three  dollars,  amounting  to  one-third  of 
one  per  centum  of  the  assessed  value  of 
said  real  property;  therefore. 

It  is  now  ordered  and  adjudged  by 
the  court,  that  all  the  land  situated  in 
said  district  is  to  be  assessed  at  the  rate 
of  one-third  0/  one  per  centum  upon  the 
dollar  of  the  said  valuation,  as  the  same 
appears  by  the  assessment  made  by  the 
assessor  of  this  county,  now  on  file  in 
the  county  clerk's  office,  which  assess- 
ment shall  be  paid  on  or  before  the 
eighth  day  of  March,  iZg8,  and  such 
assessment  shall  be  a  charge  against 
and  lien  upon  the  lands  in  said  district 
from  the  date  of  said  order." 
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as  required  by  law,  were  impaneled  to  try  the  issue,  and,  having 
heard  the  evidence,  rendered  the  following  verdict: 

"  We,  the  Jury,  find  for  the  plaintiff  three  .hundred  and  eleven 
dollars. 

Harold  J.  Galpin,  foreman.  "^ 

It  is  therefore  ordered,  considered  and  adjudged  2  by  the  court 
that  the  plaintiff  have  and  recover  of  the  defendant^  three  hundred 
and  eleven  dollars,  and  his  costs  herein  expended.* 

Form  No.  1 1842.* 

In  the  Superior  Court  of  the  City  and  County  of  San  FranciscOy 
State  of  California. 

John  Doe,  plaintiff,       ) 

against  >•  Judgment  on  Verdict  in  Open  Court. 

Richard  Roe,  defendant.®  ) 


1.  Becital  of  Judge's  Findings  Unneces- 
sary. —  Where  a  case  is  tped  by  a  judge 
without  a  jury,  the  special  findings 
upon  which  the  trial  court  based  its 
conclusions  are  not  a  part  of  the 
judgment  entry  and  need  not  be  in- 
corporated therein.  Springfield  F.  & 
M.  Ins.  Co.  V.  Hamby,  65  Ark.  14. 

2.  Words  of  Art,  —  A  judgment  in  the 
words  "it  is  ordered,  adjudged  and 
decreed  by  the  court,"  etc.,  is  enough, 
the  words  used  being  of  fully  equiva- 
lent import  to  the  words  "it  is  con- 
sidered." Ware  v.  Pennington,  15  Ark. 
226  {distinguishing  Baker  v.  State,  3 
Ark.  491,  cited  infra,  note  5,  p.  807). 

3.  Failure  to  Name  Defendants.  — 
Where  the  judgment  is  against  the 
"defendants,"  the  word  "defendants" 
will  be  construed  and  regarded  to  mean 
the  defendants  who  appeared  or  were 
served.     Nealw.  Singleton,  26  Ark.  491. 

4.  Amount  Becovered  —  Generally.  — A 
plaintiff  cannot  take  judgment  for  a 
greater  amount  of  damages  than  he 
claimed  in  his  declaration.  Pleasants 
V.  State  Bank.  8  Ark.  456;  Jones  v. 
Robinson,  8  Ark.  484.  Thus  judgment 
for  $712  debt  on  a  declaration  for  $702 
debt  is  bad  on  error.  Hudspeth  v. 
Gray,  5  Ark.  157. 

Interest.  —  It  is  the  duty  of  the  court 
in  all  cases  to  ascertain  the  rate  of  in- 
terest to  be  recovered  and  express  the 
same  in  the  judgment,  Wooster  v. 
Clarke,  2  Ark.  loi. 

Omission  of  ^'Dollars." — The  omis- 
sion of  the  word  "dollars"  is  an  im- 
material error.  Brinkley  v.  Duncan,  10 
Ark.  252.  Thus  where  the  verdict  is 
for  "one  hundred  and  seventy-five  ^(A- 
lars  damages,"  and  the  judgment  is 
that  "  the  plaintiff  have  and  recover  of 


and  from  the  defendant  the  sum  of  one 
hundred  and  seventy-five,  the  amount  of 
his  damages  assessed  as  aforesaid,  to- 
gether with  all  costs,"  etc.,  omitting  the 
word  "dollars,"  the  judgment  was 
held  to  be  good  and  not  to  vary  from 
the  verdict.  Dyer  v.  Hatch,  i  Ark. 
339- 

5.  California.  —  Code  Civ.  P  r  o  c. 
(1897),  §664. 

Immaterial  Errors.  —  No  judgment 
shall  be  reversed  or  affected  by  reason 
of  any  error  or  defect,  unless  it  shall 
appear  from  the  record  that  such  error 
or  defect  was  prejudicial.  Cal.  Code 
Civ.  Proc.  (1897),  ^475. 

Illustrations,  —  For  other  forms  of 
judgments  in  California  see  Le  Breton 
V.  Cook,  107  Cal.  410;  Gorham  v. 
Heiman,  90  Cal.  346;  Saunders  r. 
Schmaelzle,  49  Cal.  59;  Peoples.  Skid- 
more,  27  Cal.  287;  and  Forms  Nos. 
7849,  7848,  7840,  6063,  5643,  3574. 

6.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or 
against  one  or  more  of  several  defend- 
ants. Cal.  Code  Civ.  Proc.  (1897),  § 
578. 

A  mistake  as  to  the  enumeration  of 
parties  plaintiff  in  entering  judgment 
is  no  ground  for  a  motion  to  vacate 
the  judgment.  Mann  v.  Haley,  45 
Cal.  653. 

A  judgment  against  "  M.  E.  Tobin 
dindfohnf.  TV^jm,"  whereas  the  action 
was  against  "  E.  M.  Tobin  AnAJohnf. 
Tobin,  fr."  where  the  pleadings  and 
judgment,  taken  together,  show  clearly 
who  are  designed  to  be  bound  by  the 
judgment,  is  not  reversible.  Chicago 
Clock  Co.  V.  Tobin,  123  Cal.  377.  See 
also  Sutter  v.  Cox,  6  Cal.  415. 
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This  action  came  on  regularly  for  trial.  The  said  parties  appeared  ^ 
by  their  SLttovntys,  Jeremiah  Mason,  Esq.,  counsel  for  plaintiff,  and 
Joseph  Story,  Esq.,  for  defendant.  A  jury  of  twelve  persons  was 
regularly  impaneled  and  sworn  to  try  said  action.  Witnesses  on  the 
part  of  plaintiff  and  defendant  were  sworn  and  examined.  After 
hearing  the  evidence,  the  arguments  of  counsel  and  instructions  of 
the  court,  the  jury  retired  to  consider  of  their  verdict  and  subse- 
quently returned  into  court,  and  being  called,  answered  to  their 
names  and  say:  (Jlere  set  out  verdict  in  full). 

Wherefore,  by  virtue  of  the  law,  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed,  that  S2i\d  John  Doe, 
plaintiff,  have  and  recover  from  said  Richard  Roe,  defendant  (stating 
relief  grantea),^  together  with  his  costs  and  disbursements  incurred 


Fictitious  Names. — Judgments  against 
persons  sued  by  fictitious  names,  where 
the  complaint  is  never  amended,  as  re- 
quired by  Cal.  Code  Civ.  Proc.  (1897), 
§  474,  by  inserting  their  true  names, 
will  be  reversed  on  appeal.  San  Fran- 
cisco V.  Burr,  (Cal.  1894)  36  Pac.    Rep. 

771. 

Against  Executor  or  Administrator.  — 
A  judgment  rendered  against  an  execu- 
tor or  administrator  upon  any  claim 
for  money  against  the  estate  of  his 
testator  or  intestate  only  establishes 
the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or 
administrator  and  the  judge,  and  the 
judgment  must  be  that  the  executor  or 
administrator  pay,  in  due  course  of  ad- 
ministration, the  amount  ascertained' 
to  be  due.  Cal.  Code  Civ.  Proc.  (1897), 
S  1504. 

1.  Eecital  as  to  Appearance.  —  The 
omission  in  the  recitals  of  a  judgment 
that  the  parties  appeared  does  not 
affect  its  validity.  Green  v.  Swift,  50 
Cal.  454.  And  where  the  judgment 
recites  that  the  cause  came  on  regu- 
larly for  trial,  and  that  defendant  ap- 
peared by  his  attorneys,  it  does  not 
thereby  show  that  the  plaintiff  did  not 
appear.     Green  v.  Swift,  50  Cal.  454. 

2.  Belief  Granted  —  Generally.  —  The 
relief  granted  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  complaint, 
but  in  any  other  case  the  court  may 
grant  him  any  relief  consistent  with 
the  case  made  by  the  complaint  and 
embraced  within  the  issue.  Cal,  Code 
Civ.  Proc.  (1897),  §  658. 

Conditions.  —  In  order  to  arrive  at  the 
justice  of  a  case,  the  court  may  impose 
conditions.  Johnston  v.  San  Francisco 
Sav.  Union,  75  Cal.  134;  Weyant  v. 
Murphy,  78  Cal.  278. 


Amount, How  Computed. — The  amount 
of  a  judgment  must  be  computed  and 
stated  as  near  as  may  be  in  dollars 
and  cents,  rejecting  fractions.  Cal. 
Pol.  Code  (1887),  S  3274. 

Interest.  —  The  clerk  must  include  in 
the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of 
the  court  from  the  time  when  it  was  ren- 
dered or  made.  Cal.  Code  Civ.  Proc. 
(1897),  §  1035.  And  in  a  judgment  on  a 
suit  on  a  note  bearing  an  agreed  amount 
of  interest,. the  interest  is  to  be  computed 
and  made  a  part  of  the  judgment,  and 
the  judgment  should  bear  the  agreed 
interest.  Mount  v.  Chapman,  9  Cal. 
294. 

A  mistake  of  a  few  cents  only,  made 
in  calculating  the  interest  due  upon  a 
note,  will  be  treated  as  a  mere  clerical 
error  and  the  judgment  will  not  be  set 
aside  therefor.     Ziel  v.  Dukes,  12  Cal. 

479- 

Particular  Kind  of  Money.  —  In  an 
action  on  a  contract  or  obligation  in 
writing  for  the  direct  payment  of 
money,  made  payable  in  a  specified 
kind  of  money  or  currency,  judgment 
for  plaintiff,  whether  upon  default  or 
after  verdict,  may  follow  the  contract 
or  obligation  and  be  made  payable  in 
the  kind  of  money  or  currency  speci- 
fied therein.  Cal.  Code  Civ.  Proc. 
(1897),  §  667;  Wallace  v.  Eldredge,  27 
Cal.  498;  Harding  v.  Cowing,  28  Cal. 
212;  Winans  v.  Hassey.  48  Cal.  634. 
But  judgment  in  general  should  not 
specify  any  particular  kind  of  money, 
even  though  the  jury  assess  the  dam- 
ages in  gold  coin.  Chamberlin  v. 
Vance,  51  Cal.  75.  And  where  there 
is  nothing  in  the  record  to  show  an 
agreement  to  pay  in  gold  coin,  a  judg- 
ment for  the  plaintiff  in  gold  coin  must 
not  be  rendered.    Wallace  v.  Eldredge, 
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in  this  action,  amounting  to  the  sum  oi  fifty  dollars.^ 

Judgment  recorded  the  sixth  day  oi  June,  i899,  book  E,  page  113. 


John  Doe,  plaintifif, 

against 

Richard  Roe,  defendant. 


27  Cal.  495;  Noonan  v.  Hood,  49  Cal, 
293:  Williston  V.  Perkins,  51  Cal.  554; 
Watson  V.  San  Francisco,  etc.,  R.  Co., 
50  Cal.  523. 

If  a  contract  is  made  payable  in  the 
alternative,  either  in  gold  or  legal  ten- 
der, the  judgment  rendered  on  it  may 
also  be  in  the  alternative.  Lane  v. 
Gluckauf,  28  Cal.  288.  Or  the  judg- 
ment may  be  for  gojd  coin  alone.  Bur- 
nett V.  Stearns,  33  Cal.  468. 

Reference  to  Maps  or  Papers.  — Where 
a  map  or  other  paper  is  referred  to  in  a 
judgment,  it  should  be  identified  by 
the  judgment  and  made  a  part  of  it, 
and  should  not  be  referred  to  as  a 
paper  recorded  elsewhere.  Emeric  v. 
Alvarado,  64  Cal.  529.  And  where  a 
judgment  refers  to  the  findings  for 
certain  data  and  the  findings  do  not 
contain  the  data,  but  refer  again  to  the 
pleadings, which  are  also  uncertain,  the 
judgment  will  be  reversed  for  uncer- 
tainty.   Kelley  v.  McKibben,  53  Cal.  13. 

1.  Costs.  —  The  clerk  must  include  in 
the  judgment  entered  up  by  him  the 
costs,  if  the  same  have  been  taxed  or 
ascertained,  and  he  must,  within  two 
days  after  the  same  are  taxed  or  as- 
certained, if  not  included  in  the  judg- 
ment, insert  the  same  in  a  blank  left 
in  the  judgment  for  that  purpose,  and 
must  make  a  similar  insertion  of  the 
costs  in  the  copies  and  docket  of  the 
judgment.  Cal.  Code  Civ.  Proc.  (1897), 
§  1035. 

Where  there  are  several  defendants 
making  separate  defenses  by  separate 
answers  and  plaintiff  fails  to  recover 
judgment  against  all,  the  court  may 
award  costs  to  such  of  defendants  as  if 
judgment  in  their  favor.  Cal.  Code 
Civ.  Proc.  (1897),  S  1026. 

Signature  of  Judge. — Judgment  ren- 
dered by  one  judge  is  not  impaired  by 
his  failure  to  authenticate  it,  and  the 
authentication  thereof  after  the  expira- 
tion of  his  term  of  office  by  another 
judge,  since  the  statute  does  not  require 
a  judgment  to  be  signed.  Crim  z/.  Kess- 
ing,  89  Cal.  478. 

2.  In  General.  —  A  strict  compliance 
■with  forms  is  not  essential  in  the  entry 


Form  No.  1x843.^ 


of  judgments,  yet  to  constitute  a  final 
judgment  the  record  must  not  only  in- 
dicate that  an  adjudication  took  place, 
but  the  entry  must  have  been  intended 
as  an  entry  of  judgment.  Stevens  v. 
Solid  Muldoon  Printing  Co.,  7  Colo.  86; 
Dusing  V.  Nelson,  7  Colo.  184. 

Common-law  Forms. —  In  Watson  v. 
Hahn,  i  Colo.  385,  it  is  said  that  "  com- 
mon-law forms  of  entries  cannot  be 
abandoned  without  danger  to  the  rights 
of  parties,  and  it  is  much  to  be  regretted 
that  clerks  are  not  more  familiar  with 
them." 

Immaterial  Errors.  —  The  court  shall, 
in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or 
proceedings  which  shall  not  aflfect  the 
substantial  rights  of  the  parties,  and  no 
judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect. 
Mills'  Anno.  Code  Colo.  (1896),  §  78. 

When  Entered.  —  Judgment  may  be 
entered  in  term  or  vacation.  Mills' 
Anno.  Code  Colo.  (1896),  §  221. 

Judgment  Book.  —  The  judgment  must 
be  entered  by  the  clerk  in  a  docket 
called  the  "Judgment  Book,"  in  which 
each  judgment  shall  be  entered,  and 
shall  specify  clearly  the  relief  granted 
or  other  determination  of  the  action. 
Mills'  Anno.  Code  Colo.  (1896),  i;  228. 

Illustrations  —  Generally.  —  For  other 
forms  of  judgments  in  Colorado  see  St. 
Joe,  etc.,  Min.  Co.  v.  Aspen  First  Nat. 
Bank,  24  Colo.  537;  San  Miguel  Consol. 
Gold  Min.  Co.  v.  Suffolk  Gold  Min., 
etc.,  Co.,  24  Colo.  468;  Pennington  v. 
McNally,  11  Colo.  557;  Denver  v.  Mul- 
len, 7  Colo.  345;  Dusing  v.  Nelson,  7 
Colo.  184;  Stanbury  v.  Kerr,  6  Colo. 
28;  Fravert  v.  Fesler,  n  Colo.  App.  387; 
and  Forms  Nos.  7850,  7545,  3435,  2221. 
2220,  2218. 

Of  Referee.  — In  Evans  v.  Young,  10 
Colo.  316,  the  following  form  was  re- 
ported by  the  referee,  to  wit: 

"  And  this  cause  having  come  on  to 
be  heard  upon  the  amended  bill  of  com- 
plaint herein,  and  the  answer  thereto  of 
the  defendantyii^Aw  Evans,  the  default  of 
the  defendant  the  Denver  Natatorium  &* 
Physical    Culture    Association      having 
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The  court  having  this  day   ordered^    that  judgment  be  entered 


been  heretofore  duly  entered  of  record, 
and  upon  the  proofs  taken  in  this  cause; 
and  it  appearing  to  the  court  that  the 
defendant  the  Denver  Natatorium  dr* 
Physical  Culture  Association  did,  on  and 
before  the  ist  day  of  September,  a.  d. 
i8<y/,  hold  and  possess  a  certain  lease- 
hold interest  and  estate  on  and  to  the 
lots  numbered  zg  and  jo,  in  block  48, 
in  the  east  division  of  the  city  of 
Denver,  connty  oi  Arapahoe,  and  state 
ol  Colorado,  vihich  said  lease  was  made 
by  the  defendant  yic-^w  Evans,  who  ap- 
pears to  have  then  been  the  owner  of 
the  fee-simple  title  to  said  lots,  which 
said  leasehold  estate  extended  from  the 
5M  day  of  July,  A.  D.  i8<P/,  for,  during 
and  until  the /M  Aa,yoiJuly,  1897;  and 
it  further  appearing  to  the  court  that 
the  plaintiffs  furnished  lumber  for  the 
construction  of  a  certain  building  par- 
tially erected  by  the  said  defendant  the 
Denver  Natatorium  &=  Physical  Culture 
Association,  on  the  said  lots  2g  and  jo, 
in  block  48,  under  a  certain  contract 
with  the  defendant  the  Denver  Natato- 
rium &=  Physical  Culture  Association,  by 
which  contract  the  said  defendant  the 
Denver  Natatorium  &=  Physical  Culture 
Association  agreed  to  pay  to  the  plain- 
tiffs the  sum  of  $j4o.24,  on  the  2d  day 
of  September,  A.  D.  \'a8i,  at  which  date 
the  last  of  said  lumber  was  delivered 
by  the  plaintiffs  upon  said  lots  to  the 
said  defendant  the  Denver  Natatorium 
&"  Physical  Culture  Association;  and  it 
further  appearing  to  the  court  that  the 
plaintiffs  did,  within  forty  days  from 
the  date  when  the  last  of  said  lumber 
was  furnished  to  the  said  defendant  the 
Denver  Natatorium  &^  Physical  Culture 
Association,  duly  file  its  certain  notice 
of  a  mechanic's  lien  on  the  said  lots 
2g  and  30,  in  manner  and  form  pro- 
vided by  law,  and  that  this  action  was 
commenced  within  six  months  there- 
after; and  it  further  appearing  to  the 
court  that  on  the  28th  day  of  September, 
1S81,  the  said  leasehold  estate  so  held 
and  possessed  by  the  said  defendant 
the  Denver  Natatorium  &>'  Physical  Cul- 
ture Association  was  duly  assigned  and 
transferred  to  the  Colorado  Mortgage  &^ 
Investment  Company  ol  London,  and  that 
thereafter,  on  or  about  the  ist  day  of 
April,  1882,  the  said  lease  and  lease- 
hold estate  was  by  the  said  Colorado 
Mortgage  5t»  Investment  Company  duly 
assigned  and  transferred  to  the  said  de- 
fendantyitJ^n  Evans;  and  it  further  ap- 


pearing to  the  court  that  the  said 
defendant  yipAw  Evans,  on  the  ist  day 
oi  April,  i?,82,  still  continued  to  be  the 
owner  of  the  fee-simple  title  to  said 
lots,  and  that,  by  the  said  assignment 
or  transfer,  the  leasehold  estate  for- 
merly held  by  the  said  defendant  the 
Denver  Natatorium  &>  Physical  Culture 
Association  became  merged  into  the  fee- 
simple  estate;  and  it  further  appearing 
to  the  court  that  the  rights  of  the  plain- 
tiffs under  their  said  notice  of  lien  have 
never  been  legally  foreclosed  or  de- 
stroyed; and  the  cause  having  been 
argued  by  counsel,  and  the  court  being 
now  sufficiently  advised  in  the  prem- 
ises; therefore  it  is  ordered,  adjudged 
and  decreed  that  the  plaintiffs  do  have 
and  recover  of  and  from  the  Denver 
Natatorium  ^  Physical  Culture  Associa- 
tion the  sum  of  %682.ij,  and  costs  of 
suit.  And  it  is  further  ordered,  ad- 
judged and  decreed  that  the  said  judg- 
ment be  a  lien  on  the  said  lots  2g  and 
JO,  in  block  48,  East  Denver,  Arapahoe 
county,  Colorado;  and  that  in  the  event 
that  the  said  sum  is  not  paid  forthwith, 
execution  issue  therefor;  and  that  the 
sheriff  of  Arapahoe  county  shall  be,  and 
is  hereby,  directed  to  levy  the  said  ex- 
ecution upon  the  said  lots  2g  and  jo, 
and  to  sell  the  same,  or  as  much  there- 
of as  may  be  necessary  for  the  purpose 
of  paying  and  discharging  the  said 
judgment,  together  with  costs  of  suit. 
All  rights  of  the  Colorado  Mortgage  6f 
Investment  Company  of  London,  Limited, 
not  affected  by  notice  shown  in  the 
record  of  this  cause,  are  hereby  re- 
served. I  report  the  foregoing  decree. 
James  A.  Dawson,  Referee." 

1.  An  order  for  entxy  of  judgment, 
omitting  the  title  of  the  cause,  may  be 
in  the  following  form,  to  wit: 

"At  this  day  come  the  parties  here- 
to, by  their  attorneys  respectively. 
And  thereupon  comes  the  jury,  to  wit, 
(naming  jurors),  twelve  good  and  law- 
ful men,  and  they  are  duly  selected  and 
tried,  impaneled  and  sworn  to  well 
and  truly  try  the  issues  herein  joined 
and  a  true  verdict  give,  according  to  the 
evidence.  And  the  said  jurors  having 
heard  the  evidence  produced  herein,  as 
well  on  behalf  of  said  defendant  as  of 
said  plaintiff,  and  the  arguments  of 
counsel,  under  the  instructions  of  the 
court  and  without  leaving  the  jury  box, 
say  {Here  set  out  verdict  in  full).  And 
thereupon,    upon    motion   of   plaintiff, 
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herein,  in  accordance  with  the  verdict  (or  finding^  of  the  jury  (or 
courty     Now  therefore, 

It  is  considered  by  the  court  that  the  plaintiff,  John  Doe,  do  have 
and  recover  of  and  from  the  said  dei^nds-nx.,  Richard Roe,^  the  sum 
of  t7vo  thousand  dollars, ^  his  damages  so  by  the  jury  aforesaid 
assessed.*  together  with  his  costs*  in  this  behalf  laid  out  and 
expended,  to  be  taxed,  and  have  execution  therefor. 

Form  No.  1 1  844.* 

(Conn.  Prac.  Act,  No.  470.) 


it  is  ordered  by  the  court  that  judgment 
be  entered  in  favor  of  plaintiff  upon  the 
verdict  of  the  jury  herein  and  let  the 
same  be  recorded  in  the  judgment 
book." 

1.  The  findings  of  the  court  are  no 
more  a  judgment  than  the  verdict  of  a 
jury  in  a  cause  tried  by  jury.  Alvord 
V.  McGaughey,  5  Colo.  244;  Gomer  v. 
Chafife,  5  Colo.  383. 

In  Yuma  County  v.  Lovell,  20  Colo. 
80,  a  form  is  set  out  which  was  held 
not  to  be  a  judgment,  but  merely  a 
finding  of  the  court  in  favor  of  the 
plaintiff. 

2.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants. Mills'  Anno.  Code  Colo.  (1896), 
§  222. 

Executor  or  Administrator.  — A  judg- 
ment against  an  executor  or  admin- 
istrator should  be  for  a  sum  named, 
payable  out  of  the  estate  of  the  de- 
ceased in  due  course  of  administration. 
Mattison  v.  Childs,  5  Colo.  78;  Jones 
!>.  Perot,  19  Colo.  141. 

Failure  to  Name  Defendant.  —  The 
word  "  defendants"  used  in  the  record 
of  a  judgment  in  a  cause  where  there 
are  two  defendants  will  be  regarded  as 
referring  to  both  of  them,  although 
one  of  them  has  not  been  served  with 
process.     Langley  v.  Grill,  i  Colo.  71. 

Omission  of  'fr." —  The  word  "juni- 
or" is  not  part  of  a  name,  and  where 
the  plaintiff  in  the  summons  and  decla- 
ration affixes  the  letters  "Jr."  to  his 
name,  the  omission  of  those  letters  in 
the  record  of  judgment  is  immaterial. 
Loveland  v.  Sears,  i  Colo.  433. 

8.  Kind  of  Money.—  It  being  the  clear 
intent  of  a  contract  for  the  payment  of 
money  that  the  payment  should  be  in 
gold,  the  indebtedness  may  be  found 
in  "gold  dollars"  and  judgment  en- 
tered accordingly.  Hittson  v.  Daven- 
port, 4  Colo.  i6g. 

4.  Judgement  for  Recovery  of  Lands. — 


Where  a  verdict  finds  that  plaintiff  is 
the  owner  of  and  entitled  to  possession 
of  certain  lands,  and  in  the  judgment 
rendered  on  such  verdict  the  premises 
specifically  described  in  the  complaint 
are  not  so  described  -in  the  judgment, 
the  supreme  court  may  direct  the  court 
below  to  enter  a  correct  judgment. 
Bushnell  v.  Crooke  Min.,  etc.,  Co.,  I2 
Colo.  247. 

A  judgment  which  by  reference  to 
the  pleadings  correctly  describes  the 
property  involved  is  not  necessarily 
vitiated  by  an  incorrect  description  in- 
serted therein  and  following  the  inde- 
licet.  Thompson  v.  Crocker,  18  Colo. 
328. 

6.  Costs.  —  The  omission  of  the  judg- 
ment for  costs  in  favor  of  one  party  is 
not  fatal  to  that  which  has  been  regu- 
larly and  properly  entered  in  favor  of 
the  other.  Machette  v.  Wanless,  2 
Colo.  169. 

6.  In  Cteneral.  —  The  court  shall  ren- 
der judgment  on  all  verdicts  of  the 
jury,  according  to  their  finding,  with 
costs,  unless  the  same  shall  be  set 
aside;  and  in  all  cases  where  judgment 
is  rendered  otherwise  than  on  a  ver- 
dict, in  favor  of  the  plaintiff,  the  court 
shall  assess  the  damages  which  he 
shall  recover.  Conn.  Gen.  Stat.  (1888), 
§  1106. 

In  Writing. —  In  all  actions  the  judg- 
ment shall  be  formally  written  out. 
This  paper  shall  be  a  part  of  the  files 
and  known  as  the  judgment  file.  It 
shall  be  prepared  by  counsel,  or  the 
clerk  under  direction  of  the  court. 
Conn.  Rules  under  the  Prac.  Act,  No. 
2,  S  I- 

Immaterial  Errors. —  No  writ,  plead- 
ing, judgment,  or  any  kind  of  proceed- 
ing in  court  or  course  of  justice,  shall 
be  abated,  suspended,  set  aside  or  re- 
versed for  any  kind  of  circumstantial 
errors,  mistakes  or  defects,  if  the  per- 
son and  the  cause  may  be  rightly  un- 
derstood and  intended  by  the  court. 
Conn.  Gen.  Stat.  (1888),  §  1000. 
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John  Doe,  of  Milford,         )  Superior  Court, 

vs.  >  Neiv  Haven  County, 

Richard  Roe,  of  Netv  Haven?-  )  September  Term,  x2>80. 

Judgment. 
This  action,   by  complamt  claiming  %600  damages,  came  to  the 
present  Term,  when  the  parties   appeared,  and  were  at  issue  to  the 
jury,  as  on  file. 

Said  cause  having  been  heard  and  committed  to  the  jury,  they 
returned  their  verdict,  as  follows: 

{Copy  of  verdict,  omitting  the  caption,  e.  g.    In  this  case  the  jury  find 
the  issues  for  the  plaintiff,  and  therefore  find  for  the  plaintiff  to 
recover  yfz;^  hundred  and  fifty  dollars,  damages.) 
The  Court  accepted  said  verdict. 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant^ y??;^  ^z^^^r^fsTaiwdf}^/)' dollars,  damages,  and  his  costs,  taxed  at 
thirty  dollars  and  ten  cents. 

By  the  Court, 

Calvin  Clark,  Clerk.  ^ 

Form  No.  1 184s.-' 

And  now,  to  wit,  this  sixth  day  of  Jjine,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-four,  this  cause  came  before 
the  Superior  Court  of  the  state  of  Delaware,  in  and  for  the  county  of 
Kent,  and"  came  the  parties,  by  their  attorneys,  and  thereupon  came 
a  jury,  to  wit,  {naming  theni),  who  being  duly  elected,  tried  and 
sworn,  the  truth  to  speak  upon  the  issue  joined  on  defendant's  plea, 
upon  their  oath  do  say  that  upon  the  said  issue  joined  they  find 
for  the  plaintiff  and  they  assess  the  damages  which  the  plaintiff  has 
sustained  by  occasion  of  the  nonperformance  of  the  promises  and 
assumptions  in  the  declaration  mentioned,  to  five  hundred  dollars, 
and  allow  on  the  said  damages  interest  from  the  sixth  day  of  March 
last  past  till  paid. 

Wherefore  it  is  considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant  his  damages  assessed  as  aforesaid,  with  interest 
thereon  to  be  computed  at  the  rate  of  six  per  cent,  per  annum  from 

1.  Name  and  residence  of  every  party  ing  party  and  the  facts  are  not  special- 
to  the  action  at  the  date  of  the  judg-  ly  set  forth,  the  judgment  file  may  be 
ment  must  be  given  in  the  caption  of     signed  by  the  clerk  thus: 

every  judgment   file.     In    the   caption  "  By  the  Court, 

to   pleas,    answers,    etc.,    the    parties  Calvin  Clark,  Clerk." 

may  be  described  as  John  Doe  against  Conn.  Rules  under  the  Prac.  Act,  No. 

Richard  Roe  et  al.,  but  this  will  not  be  2,  ^  2. 

sufficient   in  the   judgment  file,  which         In    all   other   cases   it   shall    not   be 

must   give  all  the  data  necessary  for  operative  until  signed   by  the  judge, 

use  in  drawing  the  execution.     Conn,  whose    decision    it   expresses.     Conn. 

Forms  under  the  Prac.  Act,  p.  3,  note.  Rules  under  the  Prac.  Act,  No.  2,  §  2. 

2.  Parties.  —  Judgment  may  be  ren-  4.  In  General.  —  No  judgment  shall 
dered  in  favor  of  or  against  one  or  be  reversed  for  any  defect  or  imperfec- 
more  of  the  parties.  Conn.  Gen.  Stat,  tion  in  matter  of  form  which  might  by 
(1888),  §  1108.  law   have  been   amended.     Del.    Rev. 

3.  Signatnre.  —  In   all   cases,    except     Stat.  (1893),  p.  848,  c.  112,  §  2. 

those  in  which  a  divorce  is  granted,  if        See,   generally,   notes   to   Form   No. 
all  the  issues  are  found  for  the  prevail-     11935,  infra. 
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the  said  sixth  day  of  March  last  past  to  the  payment,  and  his  costs, 
etc.i 
Judgment  signed  this  sixth  day  ol  June^  a.  d.  i89^.2 

John  Marshall^  Judge. 
Form  No.  1 1  8  4  6 . 
(Dist.  of  Col.  Supreme  Ct.  Rules,  Com.  Law  Rule  No.  59.)* 
[In  the  Supreme  Court  of  the  District  of  Columbia. 
John  Doe,  plaintiff,       ^ 

V.  >■  At  Law.     No.  IS.y 

Richard  Roe,  defendant.*  ) 

It  is  considered  that  the  plaintiff  recover  against  the  defendant 
%5fiOO^  being  the  money  payable  by  him  to  the  plaintiff  by  reason  of 
the  premises,  and  $«50  for  his  costs  of  suit,  and  that  he  have  execution 
thereof. 

\John  Marshall,  Justice. 
June  16,  iS99.''Y 

Form  No.  11847.' 

In  Circuit  Court  in  and  for  Leon  County,  Florida, 
John  Doe,  plaintiff, 

against  \  Judgment. 

Richard  Roe,  defendant.^ 


1.  Amount  of  Jadgment.  —  The  pro- 
thonotary  may  be  directed  to  correct  a 
mistake  in  calculating  the  amount  of  a 
judgment  ordered  to  be  ascertained  by 
him,  even  after  execution  returned. 
Walker  v.  Walker,  3  Harr.  (Del.)  502. 

2.  Date  of  Signing.  —  Whenever  a 
judgment  is  entered  or  signed  in  the 
superior  court,  except  judgments  on 
verdict  when  entered  before  the  end  of 
the  term  next  after  that  in  which  the 
verdict  is  given,  the  prothonotary  shall 
set  down  on  the  docket  the  day,  month 
and  year  of  actually  entering  or  signing 
it,  and  also  when  entering  the  ascer- 
tained amount  of  a  judgment  given, 
"  amount  to  be  ascertained  by  the  pro- 
thonotary or  other  person,"  he  shall  in 
like  manner  set  down  the  true  date  of 
entry.  Del.  Rev.  Stat.  (1893),  p.  289, 
c.  37,  §  I.  See  also  Del.  Rev.  Stat. 
(1893),  p.  291,  c.  154;  p.  810,  c.  no,  §  12. 

3.  Precedent.  —  See  also  a  form  in 
Inland,  etc.,  Coasting  Co.  v.  Tolson, 
136  U.  S.  572. 

4.  Parties.  —  A  judgment  in  favor  of 
"  Rowlings  and  Son"  will  be  reversed 
because  the  party  plaintiff  is  not  named. 
Rhea  v.  Rawlings,  3  Cranch  (C.  C.)  256. 

6.  The  matter  enclosed  by  [  ]  is  not 
set  out  in  the  rule. 

6.  Amount.  —  Judgment  cannot  be 
rendered  for  more  than  is  claimed  in 
the  declaration.  Denison  v.  Lewis,  5 
App.  Cas.  (D.  C.)  328. 


7»  Date  of  Sig^ning.  —  Any  judge  or 
officer  that  shall  sign  any  judgment 
shall,  at  the  signing  of  the  same,  set 
down  the  date  of  the  month  and  year 
of  his  so  doing.  Dist.  of  Col.  Comp. 
Stat.  (1894),  c.  34,  §  16. 

8.  Illustrations.  —  For  other  forms  of 
judgments  in  Florida  see  Butler  v. 
Thompson,  2  Fla.  9;  Ponder  v.  Moseley, 
2  Fla.  207;  Union  Bank  v.  Parkhill,  2 
Fla.  660;  Peninsular  R.  Co.  v.  Gary,  22 
Fla.  356;  Griffin  v.  LacOurse,  31  Fla. 
125;  McGee  v.  Ancrum,  33  Fla.  499; 
Taylor  v.  Branham,  35  Fla.  297;  Einstein 
V.  Davidson,  35  Fla.  342;  and  Forms 
Nos.  3575.  6075. 

9.  Parties.  —  Where  the  name  of  the 
real  party  in  interest  is  omitted  from 
the  judgment,  an  execution  on  such 
judgment  will  be  fet  aside.  Brett  v. 
Ming,  I  Fla.  498.  But  where  a  judg- 
ment gives  the  style  of  a  cause  at.its 
head  with  sufficient  definiteness  to 
show  without  doubt  that  the  plaintiffs 
and  defendants  referred  to  therein  as 
such  are  the  same  individuals  that  are 
named  and  designated  as  such  in  the 
declaration  and  throughout  the  pro- 
ceedings composing  the  record  in  the 
cause,  such  judgment  is  not  void  for 
vagueness  or  indefiniteness  if  it  fails  in 
the  body  thereof  to  give  the  names  of 
the  plaintiffs  and  defendants  for  and 
against  whom  it  is  rendered.  Taylor 
V.  Branham,  35  Fla.  297. 
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Whereupon,^  it  is  adjudged  that  the  plaintiff,  yi?/^^  Doe,  recover 
against  the  defendant,  Richard  Roe, ^  the  sum  of  three  thousand  do\\a.TS, 
together  with  forty- seven  dollars  and  sixteen  cents,  costs  and  disburse- 
ments, amounting  in  the  whole  to  the  sum  of  three  thousand  and  forty- 
seven  dollars  and  sixteen  cents.  ^ 

John  Hancock,  Clerk. 

Form  No.  1 1848.'* 

Whereupon  it  is  considered,  ordered  and  adjudged  by  the  court 
that  the    plaintiff,  John  Doe,  do  recover  of  the  defendant,  Richard 


1.  Becital    as    to    Appearance.  —  The 

entry  "  this  day  came  the  parties  by 
their  attorneys,"  preceding  a  judgment 
nil  dicit,  which  is  followed  by  a  direc- 
tion to  stay  execution  embodied  in  the 
judgment,  accompanied  with  partial 
payments  upon  the  execution  when  is- 
sued, was  held  to  be  evidence  that  the 
parties  were  present  when  the  judg- 
ment was  entered.  Gregory  v.  Mc- 
Nealy,  12  Fla.  578.  But  whether  an 
entry  by  the  clerk,  reciting  "  this  day 
came  the  parties  by  their  attorneys,"  is 
of  itself  evide'nce  of  the  appearance 
of  both  parties  —  quaere.  Butler  v. 
Thonfipson,  2  Fla.  9. 

2.  Against  Executor,  —  In  an  action 
against  an  executor  upon  a  note  of  the 
decedent,  a  judgment  that  "  the  plain- 
tiff have  and  recover  from  the  defend- 
ant" is  not  a  proper  judgment.  The 
judgment  should  be  that  plaintiff  re- 
cover against  "the  defendant  as  ex- 
ecutor of  the  last  will,"  etc.,  of  the 
testator,  "  to  be  made  out  of  the  goods," 
etc.,  "of  the  estate  of"  the  deceased, 
and  that  he  have  execution  therefor. 
Cooper  V.  Livingston,  19  Fla.  684. 

3.  Amount.^  In  all  actions  where  the 
plaintiff  recovers  a  sum  of  money,  the 
amount  to  which  he  is  entitled  may 
be  awarded  to  him  by  the  judgment 
generally,  without  any  distinction  being 
therein  made  as  to^  whether  such  sum 
is  recovered  by  way  of  debt  or  damages. 
Fla.  Rev.  Stat.  (1892),  §  1171. 

Interest.  —  All  judgments  shall  bear 
interest  at  the  rate  of  eight  per  centum 
per  annum.  Fla.  Rev.  Stat.  (1892), 
§  1176. 

4.  Precedents  —  Money fudgment.  —  In 
Elam  V.  Rawson,  21  Ga.  139,  the  judg- 
ment was  as  follows,  to  wit: 

"  Whereupon  it  is  considered  by  the 
Court  that  the  plaintiff  do  recover  of 
the  defendant  the  sum  of  one  thousand 
eight  hundred  and  fifty-three  dollars  and 
thirty-six  cents  for  his  principal  debt 
and   the  further  sum  of  ninety-one  dol- 


vs.  I 

Saulsbury,  Respess  &=['      1  r     „ 

-'^'       -'^  I  peal  from  court 


lars  and  eight  cents  for  his  interest  up 
to  this  date,  and  the  further  sum  of  six- 
teen dollars  and  seventy-five  cents  for 
costs  of  suit,  in  this  behalf  laid  out  and 
expended,  and  the  be  defendant  in 
mercy,  etc. 

Judgment  signeU  this  third  day  of 
September,  l8_5'j'. 

Worrill  fir"  Brown, 
Plaintiff's  Attorneys." 

Setting  Aside  HoTnestead.  —  In  Jordan 
V.  Tarver,  92  Ga.  379,  is  found  the  fol- 
lowing judgment,  to  wit: 

-W.B.   Tarver      1      Application  to 
I  set  aside  home- 
stead   and    ap- 

"■"'  ^    I  peal  from  c 
Co.  et  at.  ^  r      ,. 

J  of  ordinary. 

In  Twiggs  superior  court. 

It  appearing  to  the  court  that  at  the 
October  term,  1890,  above  slated  case 
came  on  for  trial,  and  that  the  jury 
empaneled  in  said  case  returned  a  ver- 
dict therein  sustaining  the  judgment  of 
the  said  court  of  ordinary  and  allowing 
the  said  homestead  set  apart  by  said 
ordinary;  and  it  further  appearing  that 
a  judgment  upon  said  verdict  was  taken 
in  form  and  substance  as  follows,  to 
wit:  Whereupon  it  is  considered  and 
adjudged  that  the  verdict  of  the  jury 
in  the  within  case  be  made  the  judg- 
ment of  the  court,  and  that  said  home- 
stead so  set  apart  by  said  ordinary  be 
and  the  same  is  hereby  allowed  and 
established. 

D.  M.  Roberts,  J.  S.  C.  0.  C. 

foseph  fones, 

Atty.  for  homestead  estate. 

It  further  appearing  to  the  court  that 
said  judgment  has  been  lost,  and  that 
same  is  not  of  file  in  the  records  of  said 
court,  and  has  never  been  entered  upon 
the  minutes  of  said  court,  therefore 
it  is  ordered  that  the  above  copy  of 
said  judgment  be  and  the  same  is 
hereby  established  in  lieu  of  the  lost 
original. 

D.  M.  Roberts,  J.  S.  C.  O.  C." 
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Roe^  the  sum  of  one  thousand  dollars,  principal,  and  fifty  dollars, 
interest,  together  with  future  interest  upon  said  principal  at  the  rate 
of  eight  per  cent,  per  annum, ^  and  sixteen  dollars  and  seventy-five  cents 
•costs^  of  suit. 

1.  Parties — Failure  to  Name.  —  Where     effect   otherwise.     Stewart    v.    Atlanta 


through  inadvertence  the  name  of  one 
■defendant  is  omitted,  the  judgment 
may  be  amended  upon  motion  so  as  to 
include  such  defendant.  Walker  v. 
Scott,  29  Ga.  392. 

Administrator  or  Executor.  —  In  a 
suit  against  an  executor  or  adminis- 
trator in  his  representative  character, 
the  judgment  must  be  de  bonis  testa- 
Joris,  except  when  he  pleads  ne  ungues 
executor,  or  a  release  to  himself,  or 
plene  administravit,  or  plene  administra- 
vit prater,  and  his  plea  is  found  against 
him,  in  which  case  the  judgment  is  that 
the  plaintiff  recover  both  the  debt  and 
the  costs  in  the  first  place,  to  be  levied 
of  the  goods  and  chattels,  lands  and 
tenements  of  the  deceased,  if  to  be 
found,  and  if  not  to  be  found,  then  to 
be  levied  of  the  personal  goods  and 
chattels,  lands  and  tenements  of  the 
defendant.     2  Ga.  Code  (1895),  ^  35o8. 

Executor  —  Testator  Erroneously 
Named.  —  If  in  entering  judgment 
against  an  executor  the  name  of  his 
testator  is  erroneously  stated,  this  may 
be  cured  by  amendment.  Mitchell  v. 
Long,  74  Ga.  94. 

Executor  de  Son  Tort.  —  While  it  is 
true  that  in  suing  one  as  executor  in 
his  own  wrong,  one  must  charge  him 
as  executor  generally,  still  if  the  words 
'*  de  son  tort"  are  dropped  in  all  the 
following  proceedings,  and  the  judg- 
ment is  entered  and  execution  issued 
against  the  defendant  as  executor,  it  is 
sufficient.  On  this  point  Lumpkin,  J., 
said:  "  I  hope  the  day  is  past,  anyhow, 
when  the  rights  of  parties  are  to  turn 
upon  the  addition  or  omission  of  the 
cabalistic  gibberish  de  son  tort  I  De  son 
Jiddle-stick  I  It  may  be  of  substance 
whether  one  is  rightful  executor.  But 
away  with  de  son  tort  as  a  test  of  any- 
thing."   Shotwellz'.  Rowell,  30  Ga.  557. 

Partners.  —  Judgment  entered  up  in 
favor  of  or  against  copartners  in  the 
partnership  style  as  used  therein,  in- 
stead of  the  individual  names  of  the 
persons  composing  said  firm,  shall  be 
good.    2  Ga.  Code  (1895),  §§  2638,  5346- 

Addition  of  Descriptive  Words.  — The 
description  of  the  defendant  "as  tax 
collector"  will  not  vitiate  a  judgment, 
as  the  words  quoted  are  merely  descrip- 
tive of  the  person  and  have  no  legal 


Beef  Co.,  93  Ga.  12. 

2.  Amount  —  Generally.  —  Judgment 
cannot  be  entered  for  more  than  is  de- 
manded in  the  declaration.  Lester  71. 
Cloud,  67  Ga.  770.  But  where  the 
amount  for  which  judgment  should 
have  been  rendered  is  a  simple  matter 
of  calculation,  and  it  appears  from  the 
pleading  and  proof  to  have  been  ren- 
dered for  too  much,  the  judge  is  au- 
thorized to  require  the  excess  to  be 
written  ofif.     Blain  v.  Hitch,  70  (a.  275. 

Against  Obligors  on  Bond.  —  All  judg- 
ments entered  against  the  obligors  of 
any  bond,  either  official  or  voluntary, 
shall  be  for  the  amount  of  damnifica- 
tion found  by  the  verdict  of  the  jury 
and  not  for  the  penalty  thereof.  2  Ga. 
Code  (1895),  §  5345. 

Interest. — All  judgments  in  Georgia 
bear  lawful  interest  upon  the  principal 
amount  recovered.  2  Ga.  Code  (1895), 
§  2882. 

And  the  judgment  bears  same  rate  of 
interest  as  contract.  Daniel  v.  Gib- 
son, 72  Ga.  367;  Neal  v.  Brockhan,  87 
Ga.  130. 

Principal  aud  Interest  Stated  Sepa- 
rately. —  In  all  cases  where  judgment 
may  be  obtained,  such  judgment  shall 
be  entered  up  for  the  principal  sum 
due,  with  interest;  provided,  the  claim 
upon  which  it  was  obtained  draws  in- 
terest, but  no  part  of  such  judgment 
shall  bear  interest,  except  the  principal 
which  may  be  due  on  the  original  debt. 
2  Ga.  Code  (1895),  §  5341.  See  also 
Harris  v.  Usry,  77  Ga.  426;  Bruce  v. 
McCrary,  94  Ga.  418;  Hubbard  v.  Mc- 
Rae,  95  Ga.  705.  This  section  of  the 
code  (2  Ga.  Code  (1895),  §  5341),  requir- 
ing the  amount  of  principal  and 
interest  to  be  stated  separately  in 
judgments,  applies  to  suits  on  special 
contracts  bearing  interest,  but  principal 
and  interest  need  not  be  stated  sepa- 
rately in  judgments  for  damages.  Ray 
V.  Justices,  6  Ga.   303. 

3.  Costs  Against  Personal  Sepresenta- 
tive.  —  When  the  verdict  of  a  jury  is 
against  an  executor  or  administrator  or 
other  trustee,  in  his  representative 
character,  a  judgment  for  costs  should 
be  entered  against  him  in  the  same 
character.  2  Ga.  Code  (1895),  §  5344; 
Clements  v.  Maloney,  17  Ga.  289. 
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Judgment  signed  this /^/W  day  of  September^  iS99. 

Jeremiah  Mason,  Plaintiff's  Attorney.^ 

Form  No.  1 1849.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone. 

John  Doe,  plaintiff,       ) 

against  V  Judgment  on  Verdict  in  Open  Court. 

Richard  Roe,  defendant.  ) 

This  action  came  on  regularly  for  trial.  The  said  parties  appeared 
by  their  attorneys,  Jeremiah  Mason,  counsel  for  plaintiff,  and  Joseph 
Story  for  defendant.  A  jury  of  twelve  persons  was  regularly  im- 
paneled and  sworn  to  try  said  action.  Witnesses  on  the  part  of  the 
plaintiff  and  defendant  were  sworn  and  examined.  After  hearing  the 
evidence,  the  arguments  of  the  counsel  and  instructions  of  the  court, 
the  jury  retired  to  consider  their  verdict  and  subsequently  returned 
into  court  with  the  verdict,  signed  by  the  foreman,  and  being  called, 
answered  to  their  names  and  say:  {Here  set  out  verdict  in  full). 

Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered  and  adjudged  and  decreed  that  said  plaintiff 
have  and  recover  from  said  defendant^  the  sum  oifive  thousand doWars,^ 


1,  Signature.  —  Judgment  is  signed 
either  by  the  party  in  whose  favor  it 
may  be  rendered  or  his  attorney.  2 
Ga.  Code  (1895),  §  5339.  But  the  fact 
that  judgment  is  not  signed  by  the 
plaintiff  or  his  counsel  is  a  mere  irregu- 
larity and  does  not  render  the  judg- 
ment vbid.  Pollard  v.  King,  63  Ga. 
224.  And  a  judgment  complete  and 
perfect  in  all  respects,  except  in  want- 
ing the  signature  of  the  plaintiff  or  his 
attorney,  is  amendable  by  an  order  of 
the  court  to  supply  the  proper  signa- 
ture nunc  pro  tunc.  Pollard  v.  King, 
62  Ga.  103. 

2.  Idaho.  —  Rev.  Stat.  (1887),  §  4450. 
Immaterial  Errors. — The  court  must 

in  every  stage  of  an  action  disregard 
an  error  or  defect  in  the  pleadings  or 
proceedings,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such 
error  or  defect.  Idaho  Rev.  Stat.  (1887), 
§4231. 

Probate  court  orders  or  decrees  made 
by  the  probate  court  during  its  terms 
must  be  entered  at  length  in  the  minute 
book  of  the  court,  and  upon  the  close  of 
each  term  the  judge  must  sign  the 
minutes.  Idaho  Rev.  Stat.  (1887),  § 
5655. 

lUustrations.  —  For  other  forms  of 
judgments  in  Idaho  see  Lindsay  v. 
People,  1  Idaho  438;  Washington,  etc., 
R.  Co.  V.  Cceur  d'Alene  R.,  etc.,  Co.,  2 
Idaho    991;    Blackfoot    Stock    Co.    v. 


Delamure,  2  Idaho  1017;  and  Forms 
Nos.  10032,  7841,  6064. 

3.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Idaho   Rev.  Stat.  (1887),  §  4351. 

Against  Administrator  or  Executor.  — 
A  judgment  against  an  executor  or  ad- 
ministrator must  be  that  the  executor 
or  administrator  pay,  in  due  course  of 
administration,  the  amount  ascertained 
to  be  due.     Idaho   Rev.  Stat.  (1887),  § 

5474- 

4.  AmoTint,  How    Computed.  —  In   all 

judgments  rendered  by  any  court  for 
any  debt,  damages  or  costs,  the  amount 
must  be  computed  as  near  as  may  be 
in  dollars  and  cents,  rejecting  small 
fractions,  and  no  judgment  is  erroneous 
for  such  omission.  Idaho  Rev.  Stat. 
(1887),  §  1262. 

Interest.  —  The  clerk  must  include  in 
the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of 
the  court  from  the  time  it  was  rendered 
or  made.  Idaho  Rev.  Stat.  (1887),  § 
4914. 

Particular  Kind  of  Money.  —  Where 
the  contract  or  obligation  the  defend- 
ant is  required  to  pay  is  in  a  par- 
ticular kind  of  money,  the  judgment 
should  be  in  such  money.  Idaho 
Rev.  Stat.  (1887),  §  4453;  Emery  v. 
Langley,  i  Idaho   694.      But   a   judg- 
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together  with  his  costs  ^  and  disbursements  in  this  action,  amounting 
to  the  sum  of  sixty-one  dollars. 
Judgment  recorded  the  tenth  day  of  June,  i899,  at  book  ^,  page  113. 

Form  No.  i  i  8  5  o  .* 
John  Doe     ) 

against       >  Trespass  on  the  Case  on  Promises. 
Richard  Roe.  ) 

This  day  came  the  said  plaintiff,  by  Jeremiah  Mason,  his  attorney, 
and  the  said  defendant,  by  Joseph  Story,  his  attorney.  And  now  this 
cause  coming  on  for  trial,  a  jury  of  twelve  persons  was  regularly 


ment  for  gold  coin  is  not  in  any  event 
void  because  it  is  so  rendered.  It  may 
be  irregular,  but  is  then  subject  to 
modification  only,  either  in  the  same 
court  on  motion  or  on  appeal  to  the 
supreme  court.  Hazard  v.  Cole,  i 
Idaho  276. 

A  judgment  for  "clean  Boise  Basin 
gold  dust,  at  sixteen  dollars  per  ounce," 
conflicts  with  the  act  of  congress  of 
February  25,  1862,  commonly  called  the 
Legal  Tender  act,  and  is  void.  Betts 
V.  Butler,  i  Idaho  185. 

1.  Costs.  —  The  clerk  must  include  in 
the  judgment  entered  up  by  him  the 
costs,  if  the  same  have  been  taxed  or 
ascertained,  and  he  must,  within  two 
days  after  the  same  are  taxed  or  ascer- 
tained, if  not  included  in  the  judgment, 
insert  the  same  in  a  blank  left  in  the 
judgment  for  that  purpose.  Idaho 
Rev.  Stat.  (1887),  ^  4914. 

2.  Immaterial  Errors. —  As  to  what 
errors  in  a  judgment  are  immaterial, 
see  Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
7,  par.  6. 

A  memorandum  on  the  judgment  which 
was  probably  made  by  the  clerk  for  his 
own  convenience,  and  which  does  not 
disturb  the  judgment,  will  not  affect  it. 
Iglehart  v.  Hobart,  19  111.  637. 

Precedeots  —  Sufficient  Forms.  —^  For 
other  forms  of  judgments  in  Illinois 
see  Slop.  V.  State  Bank,  2  111.  428; 
Atkins  V.  Hinman,  7  111.  437;  Spellman 
V.  Curtenius,  12  111.  409;  Pickett  v. 
Hartsock,  15  111.  279;  Lane  v.  Bommel- 
mann,  21  111.  143;  Wales  v.  Bogue,  31 
111.  464;  Rearden  v.  Smith,  36  111.  204; 
Brown  v.  Keller,  38  111.  63;  Haynes  v. 
Hayes,  68  111.  203;  Boettcher  v.  Bock, 
74  ill.  332;'  Blackburn  v.  Bell,  91  111. 
434;  Schmitt  V.  Devine.  164  111.  537; 
and  Forms  Nos.  8390,  6076,  3438. 

A  judgment  in  the  following  form, 
to  wit:  "  The  court  being  fully  advised 
in  the  matter,  finds  the  issues  for  the 
plaintiff,  and  proceeds  to  render  judg- 


ment in  favor  of  said  plaintiff,  and 
against  the  said  defendant,  for  the  sum 
of  two  hundred  arid  forty-seven  dollars 
and  seventy  cents,  and  the  costs  of  this 
suit,  and  execution  is  awarded  for  the 
same,"  while  not  in  the  most  approved 
form  is  not  fatally  defective  when 
tested  by  the  rules  of  law.  Coats  v. 
Barrett,  49  111.  App.  275. 

In  Guild  V.  Hall,  91  111.  223,  the  fol- 
lowing judgment  was  held  sufficient, 
to  wit:  "  This  day  came  the  said  plain- 
tiff, by  his  attorney,  and  remits,  of  the 
verdict  of  the  jury  aforesaid,  the  sum 
oi Jive  dollars  and  seventy-nine  cents; 
and,  thereupon,  came  on  to  be  heard 
the  motion  of  said  defendants  to  set 
aside  said  verdict  and  for  a  new  trial  of 
said  cause,  and  was  argued  by  counsel; 
and  the  court,  being  fully  advised  in 
the  premises,  doth  overrule  said  mo- 
tion. Wherefore,  it  is  ordered,  and 
considered  by  the  court,  that  said  Obed 
E.  Hall,  plaintiff,  recover  of  said  Alex- 
ander E.  Guild  and  Henry  Guild,  de- 
fendants, tivo  hundred  and  Jive  dollars 
and  seventy-nine  cents,  his  damages,  so 
as  aforesaid  by  the  jury  assessed;  less 
the  sum  oi  Jive  dollars  and  seventy-nine 
cents,  remitted  as  aforesaid,  by  the 
plaintiff,  together  with  his  costs  in  this 
behalf  expended,  to  be  taxed,  and  have 
execution  therefor." 

Insufficient  Forms.  —  Where,  in  an 
action  on  the  case,  there  was  a  verdict 
for  the  plaintiff  for  three  thousand 
dollars  damages,  and  this  entry  was 
made,  to  wit:  "Judgment  entered  upon 
the  verdict  for  fj.ooo  and  costs,"  it  was 
held  not  to  be  a  sufficient  entry  of 
judgment.  Martin  v.  Barnhardt,  39 
111.  9.  And  a  record  in  the  following 
language,  to  wit:  "  It  is  therefore  or- 
dered by  the  court  that  judgment  enter 
herein  on  the  verdict  of  the  jury  for- 
merly entered  in  this  cause,"  is  not  a 
judgment.  Fitzsimmons  v.  Munch,  74 
111.  App.  259. 
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impaneled  and  sworn  to  try  said  action.  After  hearing  the  evi- 
dence, the  arguments  of  counsel  and  instructions  of  the  court, 
the  jury  retired  to  consider  of  their  verdict  and  subsequently 
returned  into  court,  and  being  called,  answer  to  their  names 
and  say :  (Here  set  out  verdict  in  full).  It  is  therefore  considered 
by  the  court  that  the  said  plaintiff  do  have  and  recover  of  and 
from    the    said   defendant^   his    said   damages  ^   oi  Jive  thousand^ 


1.  Parties.  —  A  judgment  for  plaintiff 
in  an  action  by  two  plaintiffs  is  fatally 
defective.  Aultman  v.  Wirth,  45  111. 
App.  614.  But  where,  in  entering  a 
judgment,  the  clerk  uses  the  plural 
"defendants"  instead  of  the  singular 
"defendant"  in  parts  of  it,  and  the 
judgment  shows  which  word  the  court 
intended  to  employ,  the  judgment  will 
not  be  reversed  for  this  clerical  mis- 
prision. Laflin  v.  White,  38  111.  340,  in 
which  case,  the  judgment  read  in  part 
as  follows:  "  And  thereupon  said  de- 
fendant submits  his  motion  for  a  new 
trial  in  said  cause,  which  is  overruled. 
Therefore  it  is  considered  by  the  court 
that  the  said  plaintiff  have  and  recover 
from  said  defendants,  his  damages," 
etc. 

In  a  suit  brought  against  two  de- 
fendants, however,  one  of  whom  only 
being  served,  by  misprision  of  the  clerk 
judgment  was  entered  against  both,  the 
word  "  defendants  "  being  used  for  the 
word  "defendant."  It  was  held  prop- 
erly amended  by  making  the  correction 
even  after  an  appeal  was  taken.  Heintz 
V.  Pratt,  54  111.  App.  616.  See  also 
Dawson  v.  Bridges,  19  111.  App.  280. 

As  to  judgment  against  one  of  several 
defendants,  see  Starr  &  C.  Anno.  Stat. 
(1896),  c.  98,  pars.  8,9. 

2.  DistinguisMng  Debt  and  Damages. — 
In  an  action  of  assumpsit,  it  is  errone- 
ous to  enter  up  a  judgment  for  debt 
and  damages.  Lyon  v.  Barney,  2  111. 
387.  And  it  is  erroneous  to  enter  a 
judgment  in  damages  where  the  action 
is  in  debt.  March  v.  Wright,  14  111. 
248;  O'Conner  v.  Mullen,  11  111.  57; 
Wilmans  v.  State  Bank,  6  111.  667.  The 
judgment  in  an  action  of  debt  should 
show  how  much  is  for  debt  and  hovv 
much  for  damages,  or  it  will  be  errone- 
ous. Bowman  v.  Bartley,  21  111.  30 
{citing  March  v.  Wright,  14  111.  248; 
Mager  v.  Hutchinson,  7  111.  265;  Wil- 
mans V.  State  Bank,  6  111.  667).  But 
when  judgment  is  rendered  for  dam- 
ages in  an  action  of  debt,  it  is  an 
irregularity  cured  by  section  56  of  the 
practice  act  of  1872.  Rockford,  etc., 
R.  Co.  V.  Steele,  69  III.  253;  Gleason  v. 


Henry,  71  111.  109;  Bowden  z/.  Bowden, 
75  111.  III. 

In  an  action  of  assumpsit  tried  by 
the  court  without  a  jury,  the  court 
found  the  defendants  "indebted"  to 
the  plaintiffs  in  a  certain  sum,  and  it 
was  therefore  adjudged  that  the  plain- 
tiffs have  and  recover  from  the  defend- 
ant that  sum  "as  aforesaid,  like%vise 
their  costs,  *  *  *  and  that  they  have 
execution  therefor."  It  was  held  that 
this  judgment  was  a  sufficient  judg- 
ment of  assumpsit  and  was  not  a 
judgment  in  debt.  Henrichsen  v. 
Mudd,  33  111.  476. 

Where  a  verdict  was  rendered  for  a 
certain  sum,  and  $1,840  damages,  $80 
of  which  was  remitted,  and  judgment 
was  entered  for  the  first  amount  and  for 
"$7760,  together  with  her  costs,"  not 
specifying  that  the  $1,760  was  for  dam- 
ages, it  was  held  that  an  objection  that 
no  judgment  for  damages  was  entered 
was  not  well  taken.  Keegan  v.  Kin- 
nare,  123  111.  280. 

3.  Amoant  —  Generally.  —  All  judg- 
ments for  money  must  be  certain  and 
find  the  sum  for  which  they  are  ren- 
dered, and  failing  so  to  do  they  are 
fatally  defective.  Pittsburgh,  etc.,  R. 
Co.  V.  Chicago,  53  111.  80;  Fitzsimmons 
V.  Munch,  74  111.  App.  259.  Judg- 
ment for  " dollars"  is  a  nullity. 

School  Directors  v.  Newman,  47  111. 
App.  364;  Nichols  V.  Stewart,  21  111. 
106. 

A  judgment  that  the  plaintiff  have 
and  recover  of  the  defendant  "  two 
hundred  and  Jive  dollars  and  seventy- 
nine  cents,  his  damages,  so  as  afore- 
said by  the  jury  assessed;  less  the  sum 
of  fve  dollars  and  seventy-nine  cents, 
remitted  as  aforesaid,  by  the  plaintiff," 
is  substantially  a  judgment  for  two 
hundred  dollars  and  is  not  erroneous 
for  uncertainty.  Guild  v.  Hall,  91  111. 
223.  But  where  the  plaintiff  obtained 
a  verdict  for  $1250  and  entered  a  remit- 
titur of  $600,  but  the  clerk  entered 
up  a  judgment  in  favor  of  the  plaintiff 
for  $1250  "  less  %6oo.oo  to  be  remitted," 
it  was  held  that  the  entry  was  a  valid 
judgment   for  $1250,   notwithstanding 


666 


Volume  10. 


11850. 


JUDGMENTS  AND  DECREES. 


11851. 


dollars  1  in  form  as  aforesaid  by  the  jury  assessed,  together  with  his 
costs  2  in  and  about  this  suit  expended,  and  that  he  have  execution 
therefor.  3 

Form  No.  11851.* 
John  Doe,  plaintiff,      ^ 

against  V  Judgment. 

Hie  hard  Roe,  defendant.  ) 


the  words  "  less  %6oo.oo  to  be  remitted." 
Rothgerber  v.  Wonderly,  66  111.  390. 

Must  Not  Exceed  ad  Damnum.  — 
Whatever  may  be  the  form  of  action, 
it  is  error  to  render  a  judgment  for  a 
larger  sum  than  that  claimed  in  the 
declaration.  Brown  v.  Smith,  24  111. 
196;  Walcott  V.  Holcomb,  24  111.  331; 
Pierson  t.  Finney,  37  111.  29.  And 
where  the  judgment  is  greater  than 
the  ad  damnum  in  the  declaration,  the 
judgment  must  be  reversed,  although 
the  excess  may  have  grown  out  of  in- 
terest after  the  suit  was  brought.  Han- 
ford  V.  Blessing,  60  111.  352. 

Interest. — Judgments  recovered  before 
any  court  or  magistrate  draw  interest 
at  the  rate  of  five  per  centum  per 
annum  from  the  date  of  the  same  until 
satisfied.  When  judgment  is  entered 
upon  any  award,  report  or  verdict,  in- 
terest shall  be  computed  at  the  rate 
aforesaid  from  the  time  when  made  or 
rendered  to  the  time  of  rendering  judg- 
ment upon  the  same  and  made  a  part 
of  the  judgment.  Starr  &  C.  Anno. 
Stat.  111.  (1896),  c.  74,  par.  3.  Yet  while 
the  statute  provides  that  when  judg- 
ment is  rendered  upon  a  verdict,  in- 
terest shall  be  computed  from  the  time 
of  the  rendition  of  the  verdict  to  the 
time  of  rendering  judgment  on  the 
same  and  made  a  part  of  the  "judg- 
ment, a  judgment  is  not  void  for  un- 
certainty because  the  interest  is  not  so 
computed.  Blumke  v.  Dailey,  67  111. 
App.  381. 

Where  interest  is  not  specifically 
claimed  in  a  declaration,  it  cannot  be 
considered  as  part  of  the  debt  and  can 
be  recovered  only  as  damages.  March 
V.  Wright,  14  111.  248. 

Should  be  Expressed  in  Words.  —  The 
amount  for  which  the  judgment  is  en- 
tered should  not  be  written  in  figures, 
but  should  in  all  cases  be  written  out 
in  letters.    Linder  v.  Ntonroe,  33  111.  388. 

1.  Omission  of  Word  "  Dollars."  —  In  a 
judgment  for  money,  the  sum  for 
which  judgment  is  rendered  must  be 
specified  in  words  or  figures  with  some 
mark  or  character  designating  the  pre- 
cise sum.     Chickering  v.  Faile,  38  111. 

66 


342;  Elston  V.  Kennicott,  46  111.  187; 
Pittsburgh,  etc.,  R.  Co.  v.  Chicago,  53 
111.  80;  Woods  V.  Freeman,  i  Wall. 
(U.  S.)  398.  Accordingly,  where  the 
judgment  as  entered  was  stated  to  be 
"  for  the  sum  of  j<?f./^  debt,  and  2.jq 
costs,"  and  there  was  no  word,  mark 
or  character  which  in  any  manner  in- 
dicated for  what,  whether  for  dollars  or 
cents  or  otherwise,  the  judgment  was 
rendered,  it  was  held  that  the  judgment 
was  invalid  for  indefiniteness  and  un- 
certainty. Avery  v.  Babcock,  35  111. 
175;  Potwin  V.  Oades,  45  111.  366;  Car- 
penter V.  Sherfy,  71  111.  427.  See, 
however,  Trogdon  v.  Cleveland  Stone 
Co.,  53  111.  App.  206. 

The  total  of  a  fee-bill,  being  made 
by  statute  a  part  of  the  judgment, 
must  be  governed  by  the  rules  appli- 
cable to  judgments;  and  where  the  fee- 
"bill  comprising  several  items  was  footed 
up  and  the  result  e.\pressed  thus, 
"  1^.10:  total,"  it  was  held  that  the  fee- 
bill  lacked  requisite  certainty.  Peter 
V.  Hill,  13  111.  App.  36. 

2.  Costs.  —  Neither  the  law  nor  the 
practice  of  the  courts  requires  that  the 
judgment  should  contain  the  amount 
of  costs  in  numero.  Simms  v.  Klein, 
I  111.  371;  Bryan  v.  Smith,  3  111.  47; 
Washington  Park  Club  v.  Baldwin,  59 
111.  App.  6x. 

3.  Against  Executor  or  Administrator. — 
It  is  error,  in  rendering  a  judgment 
against  an  administrator,  to  award 
execution.  The  order  should  be  that 
the  judgment  be  paid  in  the  due  course 
of  administration.  Bull  v.  Harris,  31 
111.  487. 

A  judgment  cannot  be  rendered 
against  an  executor  "  to  be  levied  of 
the  goods  and  chattels,  rights  and 
credits,  lands  and  tenements  of  the 
testator,  in  the  hands  of  the  executor 
to  be  administered."  It  can  be  ren- 
dered only  against  the  goods  and  chat- 
tels of  the  testator  in  the  hands  of  "the 
executor  to  be  administered.  Green 
wood  V.  Spiller,  3  111.  502. 

4.  In  Oeneral.  —  The  judgment  must 
be  entered  on  the  order  book  and  specify 
clearly  the  relief  granted  or  other  de- 
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This  sixth  day  oi  June,  i899,^  come  the  parties  by  their  attorneys, 
and  also  the  following  named  persons,  householders  or  freeholders  of 
the  county,  as  jurors,  to  wit:  {jiatning  ihetn),  who  were  duly  impan- 
eled and  sworn  according  to  law  to  try  the  issue  joined  between  the 
said  parties,  and  who,  having  heard  the  testimony,  the  arguments  of 
counsel  and  the  instructions  of  the  court,  retired  in  charge  of  a 
sworn  bailiff  for  deliberation  and  return  into  open  court  the  follow- 
ing verdict,  to  wit:  {Ilere  set  out  verdict  in  full). 

It  is  therefore  considered  and  adjudged  by  the  court  that  the 
plaintiff  recover^  of  the  defendant^  the  sum  of  two  thousand  dollars,* 
together  with  his  costs*  in  this  cause  laid  out  and  expended. ^^ 


termination  of  the  action.  Horner's 
Stat.  Ind.  (1896),  §  579.  See  also  Bev- 
ington  V.  Buck,  18  Ind.  414;  Stebbens 
V.  Cubberly,  10  Ind.  301." 

nittstrations.  —  For  other  forms  of 
judgments  in  Indiana  see  Forms  Nos. 
9762,  8694.  7854,  3572,  3568,  697. 

1.  Bate. —  The  judgment  must  show 
when  it  was  rendered.  Bevington  v. 
Buck,  18  Ind.  414. 

2.  "Eecover."  —  To  constitute  a  valid 
judgment,  the  word  "  recover  "  should 
be  used  where  a  money  judgment  is 
rendered.  Needham  v.  Gillaspy,  49 
Ind.  245.  And  in  cases  other  than 
money  judgments,  appropriate  words 
should  be  used  having  reference  to  the 
relief  granted.  Needham  v.  Gillaspy, 
49  Ind.  245. 

3.  Parties.  —  Judgment  may  be  given 
for  or  against  one  or  more  of  several 
plaintiffs  and  for  or  against  one  or 
more  of  several  defendants.  Horner's 
Stat.  Ind.  (1896),  §  568.  And  where  the 
names  of  some  of  the  defendants  are 
omitted  from  the  docket  entry,  they  are 
liable  on  ^  judgment  entered  against 
all  the  defendants,  generally,  withput 
specifically  setting  out  the  names.  Hen- 
dry V.  Crandall,  131  Ind.  42;  Kirby  v. 
Holmes,  6  Ind.  33.  But  where  an  en- 
try of  judgment  against  "  defendants  " 
instead  of  "defendant"  is  manifestly 
a  clerical  error,  which  might  have  been 
amended  in  the  court  below,  it  will  be 
treated  as  so  amended  in  the  supreme 
court.     Lemen  v.  Young,  14  Ind.  3. 

A  judgment  in  favor  of  '"  Jatnes  and 
William  //.  Downard"  is  not  a  nullity. 
Downard  v.  Sluder,  5  Blackf.  (Ind.)  559. 

A  judgment  against  ^' John  Doe, 
President  of  the  Central  Bank,"  instead 
of  against  "  fohn  Doe,  as  President  of 
the  Central  Bank,"  is  a  mere  clerical 
omission,  which  would  not  invalidate 
the  judgment.  Sturgis  v.  Rogers,  26 
Ind.  I. 

4.  Belief    Granted  —  In     General.  — 


Judgment  must  be  in  conformity  to  the 
verdict.  Horner's  Stat.  Ind.  (1896), 
§  564.  And  judgment  on  a  special  ver- 
dict cannot  exceed  the  amount  of 
damages  found  by  the  jury.  Mitchell 
V.  Geisendorff,  44  Ind.  358. 

Amount.  —  The  amount  recovered 
should  be  stated  where  a  money  judg- 
ment is  rendered.  Needham  v.  Gillaspy, 
49  Ind.  245.  See  also  Wernwag  7A 
Brown,  3  Blackf.  (Ind.)457.  And  judg- 
ment cannot  be  rendered  for  a  larger 
amount  than  that  claimed  in  the  com- 
plaint. Hay  V.  McCoy,  6  Blackf.  (Ind). 
69;  Price  V.  Grand  Rapids,  etc.,  R.  Co., 
18  Ind.  137.  See  also  Johnson  z/.  Haw- 
kins, 2  Blackf.  (Ind.)  459;  Phillips  v. 
Nicholas,  3  Blackf.  (Ind.)  133. 

Where  the  amount  recovered  is  re- 
cited in  the  commencement  of  a  judg- 
ment, it  is  sufficiently  certain,  Burge 
V.  Shirk,  10  Ind.  396. 

Interest. — A  judgment  must  specify 
the  rate  of  interest  which  the  same  shall 
bear.  Smith  z/.  Tatman,  71  Ind.  171.  As 
to  the  rate  of  interest  on  judgments,  see 
Horner's  Stat.  Ind.  (1896),  §  5199. 

Particular  Kind  of  Money.  —  A  judg- 
ment rendered  for  a  certain  sum  in 
current  paper  money  is  erroneous. 
Duersonz/.  Bellows,  i  Blackf.  (Ind.)  217. 

Description  of  Peal  Estate.  —  Ref- 
erence to  a  recorded  deed,  containing  a 
good  description  of  the  property,  is  a 
sufficient  description  of  real  estate  in  a 
judgment  affecting  the  title  to  land. 
Thain  v.  Rudisill,  126  Ind.  272  {citing 
Willson  V.  Brown,  82  Ind.  471). 

5.  Costs. —  In  all  civil  actions,  the 
party  recovering  judgment  shall  re- 
cover costs,  except  in  those  cases  in 
which  a  different  provision  is  made  by 
law.  Horner's  Stat.  Ind.  (1896),  §  590. 
But  it  is  not  necessary  that  the  entry 
of  judgment  should  specify  the  amount 
of  costs  recovered.  Palmer?/.  Glover,  73 
Ind.  529. 

6.  Without   Relief  tcom.    Appraisement 
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Form  No.  1 1852.' 

John  Doe,  plaintiff,       \  In  the  District  Court  of  Harrison  County, 
against  V  Iowa, 

Richard  Roe,  defendant.  )  At  Octoder  Term,  a.  d.  iS99. 

Now  on  this  twelfth  day  of  October,  a.  d.  i859,2  being  the  third  Asl^ 


Law8.  —  When  a  judgment  is  to  be 
executed  without  relief  from  appraise- 
ment laws,  it  shall  be  so  ordered  in  the 
judgment.  Horner's  Stat.  Ind.  (1896), 
§  576;  Smith  V.  Tatman,  71  Ind.  171. 

Signature.  —  A  judgment  pronounced 
in  term  time,  but  entered  in  vacation, 
and  the  entry  never  seen  by  the  judge 
or  signed  by  him,  though  his  name 
was  signed  by  an  attorney,  is  invalid. 
Mitchell  V.  St.  John,  98  Ind.  598.  But 
the  transcript  of  the  record  need  not 
show  that  the  judgment  appealed  from 
was  signed  by  the  trial  judge,  the  pre- 
sumption being  in  favor  of  such  sign- 
ing. The  judge  is  required  to  sign 
the  record  of  each  day's  proceedings 
only  once,  which  may  include  a  great 
number  of  judgments.  Ferris  z/.  Udell, 
139  Ind.  579. 

The  successor  of  a  judge  has  the 
same  power  to  sign  the  records  as  the 
original  judge,  when  by  reason  of  death, 
resignation  or  other  cause  the  records 
remain  unsigned.  Horner's  Stat.  Ind. 
<i896),  §  1331. 

1.  Definition. —  Every  final  adjudica- 
tion of  the  rights  of  the  parties  in  an 
action  is  a  judgment,  and  such  adjudi- 
cation may  consist  of  many  judgments, 
one  of  which  may  determine  for  the 
plaintiff  or  defendant  on  the  claim  of 
either  as  an  entirety;  or,  when  a  claim 
consists  of  several  parts  or  items,  such 
judgment  may  be  for  either  of  them  on 
any  specific  part  or  item  of  such  aggre- 
gate claim  and  against  him  on  the  other 
part  thereof;  or  a  judgment  may  in 
either  of  these  ways  determine  on  the 
claim  of  coparties  on  the  same  side 
against  each  other.     Iowa  Code  (1897), 

§  3769- 

Form  of  Judgment.  —  All  judgments 
and  orders  must  be  entered  on  the 
record  of  the  court  and  must  specify 
clearly  the  relief  granted  or  order  made 
in  the  action.  Iowa  Code  (1897),  § 
37S4.  But  no  particular  form  of  words 
is  necessary.  If  the  time,  place,  parties, 
matters  in  dispute, and  result,  are  clearly 
stated,  it  is  sufficient.  Reed  v.  Lane, 
96  Iowa  454;  Church  v.  Crossman,  41 
Iowa  373;  Barrett  v.  Garragan,  16  Iowa 
47;  Taylor  v.  Runyon,  3  Iowa  474.  Yet 
there  must  be  something  to  show  that 


the  judgment  stated  or  indicated  by  the 
court  has  been  entered  by  the  clerk. 
And  a  mere  memorandum  of  the  min- 
utes of  the  judge  from  which  the  record 
is  afterward  to  be  drawn  is  not  sufficient 
to  constitute  a  judgment.  Taylor  v. 
Runyon,  3  Iowa  474.  And  when  a  trial 
by  jury  has  been  had,  judgment  must 
be  entered  by  the  clerk  in  conformity 
with  the  verdict,  unless  it  is  special  or 
the  court  orders  the  case  to  be  reserved 
for  future  argument  or  consideration. 
Iowa  Code  (1897),  §  3777.  When  the 
verdict  is  special,  or  when  there  has 
been  a  special  finding  on  particular 
questions  of  facts  or  issues,  or  when 
the  court  has  ordered  a  case  to  be 
reserved,  it  shall  order  what  judgment 
shall  be  entered.  Iowa  Code  (1897),  § 
3778. 

And  a  judgment  cannot  be  condi- 
tional or  contingent.  Battell  v.  Low- 
ery,  46  Iowa  49.  But  a  judgment 
awarding  execution  against  a  party  for 
costs,  if  not  paid  within  a  certain  time, 
is  absolute  and  not  conditional.  Sprott 
V.  Reid,  3  Greene  (Iowa)  489. 

The  nature  of  a  judgment  need  not  be 
stated,  and  whether  it  is  final  or  inter- 
locutory must  appear  from  the  judg- 
ment itself.  Campbell  v.  Ayres,  6 
Iowa  339. 

Illustrations.  —  For  other  forms  of 
judgments  in  loiva  see  Forms  Nos. 
10403,  7546. 

2.  Date.  —  A  judgment  need  not  be 
dated,  and  when  found  in  the  proper 
court  record  it  will  be  presumed  to 
have  been  rendered  by  the  court  in 
term  time  and  not  in  vacation.  Reed 
V.  Lane,  96  Iowa  454.  And  where  the 
judgment  recites  the  term  in  which  it 
was  rendered  it  is  sufficient,  unless 
some  act  is  to  be  done  in  a  definite 
time  from  the  date  or  rendition  of  the 
same,  and  then,  if  no  other  day  is 
named,  such  act  takes  date  from  the 
last  day  of  the  term.  Campbell  v. 
Ayres,  6  Iowa  339. 

A  statement  in  the  judgment  as  to 
the  time  when  it  was  rendered  is  con- 
clusive and  cannot  be  overcome  by  the 
certificate  of  the  clerk  as  to  the  time 
when  the  same  was  filed  with  him. 
Buck  V.  Holt,  74  Iowa  294. 
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of  the  term,  the  above  cause  came  on  for  hearing,  the  plaintiff 
appearing  hy  Jeremiah  Mason,  Esq.,  his  attorney,  and  the  defend- 
ant appearing  by  Oliver  Ellsworth,  Esq.,  his  attorney,^*  and  a 
jury  of  twelve  good  and  lawful  men  having  been  impaneled,  to  wit: 
{Here  set  out  the  names  of  the  jurors'),  who  being  duly  tried  and  sworn 
to  well  and  truly  try  the  issue  joined,  and  a  true  verdict  render 
according  to  the  evidence  and  the  law  as  given  them  in  the  charge  of 
the  court,  do  find  for  the  plaintiff  on  the  promissory  note  sued  on  herein, 
and  assess  the  amoulit  of  plaintiff's  recovery  at  two  hundred  dollars, 
with  interest  thereon  at  eight  per  cent,  per  annum.  It  is  therefore 
considered  and  adjudged  by  the  court  that  the  plaintiff  do  have  and 
recover  of  and  from  the  defendant  ^  the  sum  of  two  Au ndr ed  doWars,^ 


1.  Appearance  by  Parties.  —  Where  the 
judgment  recites  that  the  case  came  on 
for  hearing  in  the  presence  of  counsel  for 
plaintiff  and  defendant,  it  is  sufficiently 
shown  that  there  was  an  appearance 
by  all  the  parties.  Cooper  z/.  Miller.  lo 
Iowa  532.  But  a  judgment  entered  in 
the  following  words,  to  wit:  "  And  now 
come  the  parties,  by  their  attorneys, 
and  submit  this  cause  to  the  court," 
etc.,  is  not  sufficient  to  show  the  ap- 
pearance of  one  of  two  defendants 
upon  whom  no  service  was  made. 
Kite  V.  Bonafield,  3  Greene  (Iowa)  igg. 
If,  however,  the  judgment  does  not 
state  that  it  was  rendered  upon  a  de- 
fault, it  is  presumed  to  be  upon  an  ap- 
pearance.    Campbell  v.  Ayres,  6  Iowa 

339- 

2.  Parties  —  Generally.  —  Where  the 
parties  are  properly  stated  in  the  title 
of  the  cause,  it  is  not  necessary  to  re- 
peat them  in  the  body  of  the  judgment. 
Campbell  v.  Ayres,  6  Iowa  339.  And 
where  a  judgment  for  the  recovery  of 
money  was  against  one  of  two  defend- 
ants, without  naming,  but  the  particu- 
lar party  referred  to  was  manifest  from 
the  entire  language  of  the  court  and 
judgment,  it  was  held  sufficiently  spe- 
cific. Finnagan  v.  Manchester,  12  Iowa 
521.  So,  too,  where  a  court  finds  in  a 
judgment  that  the  "foregoing  defend- 
ants "  were  duly  served  with  notice, 
and  the  caption  contains  only  the  name 
of  one  of  the  defendants  with  "  et  al." 
after  it,  it  was  held  that  all  the  defend- 
ants mentioned  in  the  petition  should 
be  presumed  to  have  been  duly  served 
with  notice.  Toliver  v.  Morgan,  75 
Iowa  619. 

Effect  of  Descriptive  Words.  —  Where 
the  judgment  is  rendered  against 
^'Daniel  Dougherty,  Treasurer,"  it  is 
personal,  the  word  "  Treasurer  "  being 
merely  descriptio  personce.  Dougherty 
V.  McManus,  36  Iowa  657. 


Where  action  is  brought  by  trustees  in 
their  own  names  for  the  use  of  the  cor- 
poration of  which  they  are  officers,  the 
court  may  render  judgment  for  the 
corporation.  Leftwick  v.  Thornton,  18 
Iowa  56. 

Principal  and  Surety.  —  When  a  judg- 
ment is  rendered  against  the  principal 
and  surety,  it  shall  recite  the  order  of 
their  liability  therefor,  and  the  term 
surety  includes  all  persons  whose  lia- 
bility on  the  claim  is  posterior  to  that 
of  another.     Iowa  Code  (1897),  §  3779. 

fudgment  Against  One  of  Joint  De- 
fendants.—  Though  all  the  defendants 
have  been  served  with  notice,  judgment 
may  be  rendered  against  any  of  them 
severally  where  the  plaintiff  would  be 
entitled  to  judgment  against  such  de- 
fendants if  the  action  had  been  against 
such  alone.     Iowa  Code  (1897),  §  3774. 

3.  Amount  —  In  General. — The  judg- 
ment must  be  definite  as  to  amount. 
Wilson  Sewing  Mach.  Co.  v.  Rutledge, 
60  Iowa  39;  Battell  v.  Lowery,  46  Iowa 
49;  Anderson  v.  Reed,  11  Iowa  177. 
And  where  the  record  book  contains 
an  entry  of  judgment  in  an  action,  for 
a  blank  amount  of  damages  and  a 
specified  amount  of  costs,  the  judg- 
ment can  be  enforced  only  to  the 
amount  of  the  costs,  and  this  although 
the  judge's  calendar  contains  the  state- 
ment "clerk  to  assess"  and  the  judg- 
ment book  shows  a  judgment  for  both 
damages  and  costs.  Case  v.  Plato,  54 
Iowa  64.  And  where  the  finding  of  the 
court  is  that  defendant  is  indebted  in 
one  of  two  different  amounts,  leaving 
the  question  of  which  amount  for 
future  consideration,  it  is  not  a  judg- 
ment.    Battell  V.  Lowery,  46  Iowa  49. 

No  Distinction  Between  Debt  and 
Damages.  —  In  all  cases  where  the 
plaintiff  recovers  a  sum  of  money,  the 
amount  to  which  he  is  entitled  may 
be  awarded  him  by  the  judgment 
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with  interest  ^  at  the  rate  of  eight  per  cent,  per  annum  and  costs  of 
suit  herein  taxed  zX  fourteen  dollars.^ 

Form  No.  1 1853.* 

John  Doe.,  plaintiff, 

against 

Richard  Roe.,  defendant. 

And  now,  this  sixth  day  oi  June,  18PP,*  comes  the  said  plaintiff  by 
Jeremiah  Mason,  his  attorney,  and  the  said  defendant,  by  Joseph 
Story,  his  attorney,  and  thereupon  this  cause  came  on  for  trial,  upon 
the  petition  and  answer  herein  and  the  evidence.  And  a  jury  of 
twelve  good  and  lawful  men  having  been  impaneled,  to  wit:  {naming 
iheni),  who  being  tried  and  sworn  to  well  and  truly  try  the  issue 
joined,  and  a  true  verdict  render  according  to  the  evidence  and  the 
law  as  given  them  in  the  charge  of  the  court,  do  return  into  court 
their  verdict  as  follows,  to  wit:  {Here  set  out  the  verdicf). 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
the  said  plaintiff,  yi^Aw  Doe,  do  recover  of  the  said  defendant,  Richard 
Roe,^  the  said  sum  oi  Jive  hundred  and  fourteen  dollars  and  seventy 


generally,  without  any  distinction  being 
therein  made  as  to  whether  such  sum 
is  regular  by  way  of  debt  or  damages. 
Iowa  Code  (1897),  §  3782. 

Where  contract  is  payable  in  property, 
the  judgment  should  be  for  such  prop- 
erty and  not  for  money.  Ransom  v. 
Stanberry,  22  Iowa  334. 

Reference  to  Petition.  —  A  judgment 
which  refers  to  the  petition  for  a  de- 
scription of  the  real  estate  affected 
thereby  is  suflSciently  certain.  Foster 
V.  Bowman,  55  Iowa  237. 

1.  Interest.  —  Interest  shall  be  allowed 
on  all  money  due  on  judgments  and 
decrees  of  courts  at  the  rate  of  six 
cents  on  the  hundred  by  the  year, 
unless  a  different  rate  is  fixed  in  the 
contract  on  which  the  judgment  or  de- 
cree is  rendered,  in  which  case  the 
judgment  or  decree  shall  draw  interest 
at  the  rate  expressed  in  the  contract, 
not  exceeding  eight  cents  on  the  hun- 
dred by  the  year,  which  rate  must  be 
expressed  in  the  judgment  or  decree. 
Iowa  Code  (1897),  §  3039. 

2.  Special  Execution.  —  When  any 
other  than  a  general  execution  of  the 
common  form  is  required,  the  party 
must  state  in  his  pleadings  the  facts 
entitling  him  thereto  and  the  judgment 
may  be  entered  in  accordance  with  the 
finding  of  the  court  or  jury  thereon. 
Iowa  Code  (1897),  §  3772. 

Signature.  —  The  provisions  of  the 
statute  for  the  signing  of  the  records 
of  the  district  court  by  the  judges 
thereof  are  directory  merely,  and  a  non- 


compliance therewith  does  not  interfere 
with  the  validity  of  the  judgments 
entered  in  such  records.  Childs  v. 
McChesney,  20  Iowa  431.  And  a  judg- 
ment which  is  signed  by  the  judge  in 
vacation  and  entered  of  record  by 
the  clerk  constitutes  a  valid  judgment 
although  the  record  is  not  signed  by 
the  judge.  Traer  z/.  Whitman,  56  Iowa 
443.  And  a  judgment  signed  by  judge 
before  the  expiration  of  his  term  of 
oflSce  and  delivered  to  the  attorney 
of  one  of  the  parties  to  be  filed  in  the 
clerk's  ofl5ce,  but  not  filed  until  the  day 
after  the  expiration  of  the  judge's 
term  of  oflBce,  is  not  therefore  ren- 
dered invalid.  Guthrie  v.  Guthrie,  71 
Iowa  744;  Babcock  v.  Wolf,  70  Iowa 
676;  Tracy  v.  Beeson,  47  Iowa  155. 

3.  In  Cteneral.  —  All  orders  and  judg- 
ments must  be  entered  on  the  journal 
of  the  court  and  specify  clearly  the 
relief  granted  or  order  made  .  in  the 
action.     Kan.  Gen.  Stat.  (1897),  c.  95, 

§411- 

niastrationfl.  —  For  other  forms  of 
judgments  in  Kansas  see  Merwin  v. 
Hawker,  31  Kan.  222;  O'Flanagan  v. 
Case,  41  Kan.  183;  Sedgwick  City  Bank 
V.  Sedgwick  Milling,  etc.,  Co.,  59  Kan. 
654;  Reece  v.  Rice,  i  Kan,  App.  311; 
and  Forms  Nos.  8191.  7542,  3442. 

4.  When  rendered  on  Stinday,  a  judg- 
ment is  void.  Parsons  v.  Lindsay,  41 
Kan.  336. 

6.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more   of  several  plaintiffs  and    for  or 
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cents,^  and  also  his  costs  in  and  about  said  suit  in  his  behalf  expended, 
taxed  at  twenty-seven  dollars  and  fifty  cents.^ 

Form  No.  1 1  8  5  4 . 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  709.)' 

Lee  Circuit  Court. 
John  Doe^  plaintiff,       ) 

against  >•  Judgment. 

Richard  Roe,  defendant.  ) 

And  thereupon  came  a  jury,  to  wit  {naming  the  jurors),  who,  being 
sworn  well  and  truly  to  try  the  issue  herein,  found  the  following  ver- 
dict—  *  "We,  the  jury,  find  for  the  plaintiff:"  wherefore  it  is 
adjudged  by  the  court  that  the  plaintiff  recover  from  the  defendant* 


against  one  or  more  of  several  defend- 
ants.    Kan.   Gen.  Stat.  (1897),  c.   95,  § 

390-  . 

Misnomer  of  Defendant, —  A  judg- 
ment against  "fosefh  Shaffer"  is  valid 
and  binding  against  ''foseph  Shafer." 
Rowe  V.  Palmer,  29  Kan.  337. 

Infant  Defendant.  —  It  shall  not  be 
necessary  to  reserve,  in  a  judgment  or 
order,  the  right  of  an  infant  to  show 
cause  against  it  after  his  attaining  full 
age.  Kan.  Gen.  Stat,  (1897),  c.  95,  § 
410. 

1.  Amoimt.  —  Judgment  cannot  ex- 
ceed amount  demanded  in  petition. 
Green  v.  Dunn,  5  Kan.  254;  Pratt  v. 
Brockett,  20  Kan.  201;  Loper  v.  State, 
48  Kan.  540. 

2.  Costs.  —  A    judgment    for    "costs 

herein,  taxed  at  $ ,"  it  seems,  is  not 

a  judgment  for  any  costs.  Costello  v. 
Wilhelm,  13  Kan.  229.  See  also  Linton 
V.  Housh,  4  Kan.  535,  in  which  it  was 
held  that  a  judgment  for  plaintiff  for  a 
sum  certain  "and  costs  of  suit,  taxed 

at  $ ,"   is   regular,  and  it  being  a 

blank  is  not  a  judgment  in  favor  of 
plaintiff  for  more  than  his  costs. 

Signature.  —  A  judgment  is  valid 
without  being  signed.  French  v.  Pease, 
10  Kan.  51;  Gordon  v.  Bodwell,  55 
Kan.  131. 

3.  In  General.  —  A  judgment  must  be 
entered  on  the  order  book  and  specify 
clearly  the  relief  granted  or  other  de- 
termination of  the  action.  Bullitt's 
Civ.  Code  Ky.  (1895),  §  390.  And  after 
a  jury  trial,  the  clerk  shall  enter 
judgment  in  conformity  with  the  ver- 
dict, unless  it  be  special  as  to  one  or 
more  questions  of  fact  or  the  court 
reserve  the  fact  for  consideration. 
Bullitt's  Civ.  Code  Ky.  (1895),  §5  384. 

Informality  in  a  judgment  will  not 
vitiate.     Harland   v.   Eastland,    Hard. 


(Ky.)  599.  But  it  must  be  certain. 
Mudd  V.  Carrico,  4  Litt.  (Ky.)  16.  And 
must  finally  decide  the  cause,  for  if  it 
refers  to  the  decision  of  the  clerk  mat- 
ters which  ought  to  have  been  decided 
by  the  tourt,  it  is  erroneous.  Farmer 
V.  Samuel,  4  Litt.  (Ky.)  187;  Terril  v. 
Arnold,  4  Litt.  (Ky.)  300.  And  upon 
its  own  face  should  show  what  the 
court  has  decided.  Honore  v.  Colmes- 
nil,  I  J.  J.  Marsh.  (Ky.)  506;  Parsons 
V.  Spencer,  83  Ky.  305. 

A  decree  is  a  judgment  according  to  the 
definition  of  a  judgment  contained  in 
the  code,  and  hence  the  provisions  of 
the  code  concerning  judgments  apply 
also  to  decrees.  Hughes  v.  Shreve,  3 
Mete.  (Ky.)  547. 

In  BuUiit's  Civ.  Code  Ky.  (1895),  p. 
712,  the  following  form  of  a  judgment 
in  equity  is  given,  to  wit:  "  This  cause 
having  been  heard  on  the  pleadings, 
and  the  depositions  except  that  of 
Samuel  Short,  and  the  exhibits  except 
the  plaintiff's  Exhibit  A  (or  This  cause 
having  been  again  heard  on  the  papers 
previously  read,  and  on  the  report  of  the 
commissioner  herein,  and  the  defendant's 
exceptions  thereto),  it  is  adjudged  by  the 
court  that "  (^concluding  as  in  ordinary 
judgment). 

Precedents.  —  For  precedents  of  judg- 
ments in  Kentucky  see  M'Couns  v. 
Holmes,  4  Litt.  (Ky.)  389;  Graham  v. 
Swigert,  12  B.  Mon.  (Ky.)  522;  Warren 
V.  McCarthy,  25  111.  95. 

4.  Parties  —  hi  General.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  parties.  Bullitt's  Civ. 
Code  Ky.  (1895),  §  369. 

For  and  Against  Whom  Rendered.  — 
The  judgment  should  show  who  has 
succeeded  and  from  whom  recovery  is 
had.  Parsons  v.  Spencer,  83  Ky.  305. 
But   a   failure   to    enter    a    judgment 
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five  hundred  dollars,^  the  amount  of  the  note  in  the  petition  men- 
tioned, with  interest  thereon  at  the  rate  of  j/jcper  centum  per  annum 
from  \.\i&  first  didiy  oi  January,  iS99,^  until  paid,  and  the  plaintiff's 
costs  herein  expended.^ 


against  mere  formal  defendants  will 
not  avail  as  an  objection  to  the  judg- 
ment.    Ligget  V.  Wall,  2  A.  K.  Marsh. 

(Ky.)i49- 

A  judgment  which  does  not  name 
the  plaintiffs  in  the  judgment,  but 
simply  designates  them  as  the  "  heirs  " 
of  a  certain  person,  is  not  void  for 
uncertainty.  Parsons  v.  Spencer,  83 
Ky.  305.  And  the  same  is  true  of  a 
judgment  in  favor  of  the  "  descend- 
ants" of  a  person  without  naming 
them.  Stevenson  v.  Flournoy,  89  Ky. 
561.  But  a  judgment  against  "  the 
owners"  of  a  boat,  with  no  other  de- 
scription, is  erroneous,  especially  as  to 
one  who  was  not  served  with  process. 
Church  V.  Chambers,  3  Dana  (Ky.) 
274. 

Infant  Defendant.  —  A  judgment 
against  infants  must  reserve  their 
rights  to  show  cause  against  it  after 
they  are  of  age,  or  it  will  be  errone- 
ous. Heiatt  v.  Barnes,  5  Dana  (Ky.) 
219. 

1.  Amount. —  A  judgment  for  dam- 
ages without  ascertaining  their  amount 
is  void  for  uncertainty.  Ballard  v. 
Davis,  I  J.  J.  Marsh.  (Ky.)  376;  White 
V.  Guthrie,  i  J.  J.  Marsh.  (Ky.)  503; 
Stagner  v.  Fox,  i  J.  J.  Marsh.  (Ky.) 
556;  Noland  v.  Richards,  i  J.  J.  Marsh. 
(Ky.)  582;  Ward  v.  Davidson,  2  J.  J. 
Marsh.  (Ky.)443;  Downingz/.  Dean,  3  J. 
J.  Marsh.  (Ky.)  378;  Lowew.  Baber,  3  J. 
J.  Marsh.  (Ky.)423;  Ballard  v.  Davis,  3 
J.  J.  Marsh.  (Ky.)656;  Mason  v.  Cham- 
bers, 4  J.  J.  Marsh.  (Ky.)40i;  Clarkson 
■V.  White,  4  J.J.  Marsh.  (Ky.)  529;  Tay- 
lor V.  Morton,  5  J.  J.  Marsh.  (Ky.)  65; 
Landerman  v.  McKinson,  5  J.  J.  Marsh. 
(Ky.)  234;  Harrison  v.  Lee,  7  J.  J. 
Marsh.  (Ky.)  171;  Clark  v.  Bell,  4  Dana 
(Ky.)  15.  And  even  when  sufficient 
data  is  given  by  the  record  for  comput- 
ing the  amount,  it  would  be  safer  and 
more  regular  for  the  court  to  ascertain 
and  state  the  precise  amount  in  its 
judgment.  Ballard  v.  Davis,  i  J.  J. 
Marsh.  (Ky.)  376;  Southerland  v.  Craw- 
ford, 2  J.  j.  Marsh.  (Ky.)  369. 

A  judgment  for  a  larger  amount  than 
the  damages  laid  in  the  declaration  is 
erroneous;  and  where  a  verdict  is  ren- 
'dered    for   a   larger   amount  than   the 


damages  laid  in  the  declaration,  judg- 
ment is  to  be  entered  for  the  latter 
sum.  Bush  V.  Dyke,  6  T.  B.  Mon. 
(Ky.)  142;  Baltzell  v.  Hickman,  4  Litt. 
(Ky.)265. 

Description  of  Land.  —  The  judgment 
for  the  sale  of  land  must  properly  de- 
scribe the  land  to  be  sold.  Harrison  z/. 
Taylor,  (Ky.  1897)  43  S.  W.  Rep.  723. 
And  a  judgment  simply  directing  the 
sale  of  "the  tract  of  land  described  in 
the  petition,"  without  any  further  de- 
scription, is  void.  Lawless  v.  Barger, 
9  Bush  (Ky.)  665. 

2.  Interest.  —  A  judgment  for  interest 
is  erroneous  if  it  does  not  state  the 
rate  of  interest  recovered.  Troxwellz/. 
Fugate,  Hard.  (Ky.)  2.  And  judgment 
for  interest  from  a  date  not  specified 
but  wholly  uncertain  will  be  reversed. 
Brittenham  v.  Cummins,  i  Bibb  (Ky.) 
487.  But  an  error  of  the  clerk  in  stat- 
ing the  time  from  which  interest  is  to 
run  is  a  clerical  error,  and  the  court  of 
appeals  will  not  reverse  for  such  error 
unless  a  motion  has  first  been  made  by 
the  inferior  court  to  have  it  corrected. 
Wilson  V.  Barnes,  13  B.  Mon.  (Ky.) 
330. 

3.  Signature.  —  "  The  practice  of  ren- 
dering judgments  on  the  last  day  of  the 
term,  and  leaving  them  to  be  entered 
by  the  clerk  in  vacation,  is  one  that 
should  not  be  encouraged  *  *  *  But 
whatever  orders  are  so  entered  by  the 
clerk  become,  when  signed  by  the 
judge  at  the  next  term,  as  much  the  act 
of  the  court  as  if  they  had  been  entered 
and  signed  during  the  term."  Bennett 
V.  Tiernay,  78  Ky.  580. 

In  Raymond  v.  Smith,  i  Mete.  (Ky.) 
65,  it  is  said:  "  The  decrees,  judgments 
and  orders  of  our  courts  are  required 
to  be  drawn  up  and  recorded  by  the 
clerk  on  the  evening  of  each  day,  and 
if  found  correct  they  are  to  be  signed 
by  the  presiding  judge  or  justice  of 
such  court."  See  also  Campbell  v. 
Weakley,  7  B.  Mon.  (Ky.)  22. 

A  memorandum  at  the  foot  of  the  judg- 
ment that  it  is  to  be  discharged  by  a 
smaller  sum,  or  to  have  a  credit  for  a 
sum,  constitutes  a  part  of  the  judg- 
ment. Jones  V.  Overstreet,  4  T.  B. 
Mon.  (Ky.)  547. 


ID  E.  of  F.  P. —43. 
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Form  No.  1 1855.' 
John  Doe    )  ^o.  ^i6^. 

against       >  civil  District  Court,  Division  "^." 
Richard  Roe.  ) 

This  cause  having  been  regularly  called  and  tried,  and  it  appearing 
to  the  court  that  the  facts  alleged  by  and  proved  in  behalf  of  the 
plaintiff  are  sufficient  in  law  to  entitle  him  to  the  relief  prayed  for  in 
his  petition,^ 

It  is  therefore,  by  reason  of  the  law  and  premises  aforesaid, 
ordered,  adjudged  and  decreed  that  the  plaintiff,  John  Doe,  do 
have  and  recover  of  and  from  the  defendant,  Richard  Roe,^ 
the     sum    of     six    hundred    dollars     and    fifty     cents,*    with     in- 


1.  In  General.  —  Judgment  must  fol- 
low the  verdict.  Bulloc  v.  Parthet,  8 
Martin  N.  S.  (La.)  123;  Stewart  v.  Pruett, 
6  La.  Ann.  727.  And  where  the  parties 
to  a  suit  have  consented  in  writing  to  a 
judgment,  the  judgment  must  conform 
to  this  consent,  and  if  it  does  not,  either 
party  has  the  right  to  appeal  to  have 
the  error  corrected.  Sprowl  v.  Stewart. 
19  La.  Ann.  433. 

2.  BeasoDS  for  Judgment  —  Generally. — 
The  judges  of  all  courts,  whenever 
practicable,  shall  refer  to  the  law  by  vir- 
tue of  which  every  definitive  judgment 
is  rendered,  and  in  every  case  they  shall 
adduce  the  reasons  on  which  their  judg- 
ment is  founded.  La.  Const.  (1898), 
art.  91;  Gray  v.  Laverty,  4  Martin  (La.) 
463;  Sierra  v.  Slort,  4  Martin  (La.)  587; 
Urquhartw.  Taylor,  5  Martin  (La.)  200; 
Seghers  v.  His  Creditors,  10  Martin 
(La.)  54;  Nathan  v.  Lee,  2  Martin  N.  S. 
(La.)  32;  Millon  v.  Delisle,  2  Martin 
N.  S.  (La.)  239;  Henderson  v.  Bowles,  3 
Martin  N.  S.  (La.)  152;  Allen  v.  Pey- 
tavin,  10  La.  40;  Fleury  v.  Murphy,  2 
La.  Ann.  59.  And  this  is  necessary 
even  when  the  judgment  is  grounded 
on  a  verdict.  Muse  v.  Curtis,  5  Martin 
(La.)  686.  But  while  the  judge  must  in 
all  cases  give  reasons  for  his  judg- 
ment, because  it  seems  he  cannot  con- 
scientiously decide  against  either  party 
without  some,  yet  he  is  not  obliged  to 
cite  the  particular  law  on  which  his 
decision  is  founded.  He  may  be  well 
acquainted  with  its  particular  meaning 
and  force  and  yet  not  recollect  its  words 
or  the  chapter  or  page  in  which  it  is 
found.  Henderson  v.  Bowles,  3  Martin 
N.  S.  (La.)  152;  Allen  v.  Peytavin,  10 
La.  40;  Fleury  w.  Murphy,  2  La.  Ann.  59. 

Sufficieiit  Reasons.  —  A  judgment  re- 
citing that  it  was  rendered  on  due  proof 
of  plaintiff's  demand  contains  sufficient 
reasons  for  judgment.  Shuff  v.  Pal- 
frey, 2  Martin  N.  S.  (La.)  50;  Bridge  v. 


Bellow.  14  La.  435;  Canal  Bank  v.  Mc- 
Gloin,  10  La.  Ann.  240.  And  so  where 
the  judgment  says  "the  plaintiff  has 
made  out  his  case  by  the  law  and  evi- 
dence." Morgan  v.  Police  Jury,  11  La. 
157.  Or  that  "  the  law  and  evidence 
are  in  favor  of  the  plaintiff."  Allen  v. 
Peytavin,  10  La.  40.  Or  that  the 
"court  being  satisfied  that  the  plain- 
tiff's claim  is  correct."  Slidell  v.  Locke, 
18  La.  461.  And  it  is  a  sufficient  com- 
pliance with  the  constitution  for  the 
judge  to  state  in  his  decree  that  "  after 
hearing  evidence  and  argument  of 
counsel  for  the  reasons  assigned  in 
open  court,  it  is  adjudged  and  decreed," 
etc.  Jacobs  v.  Levy,  12  La.  Ann.  410. 
Or  to  give  as  the  only  reason  why  judg- 
ment is  rendered  that  "the  jury  have 
found  a  verdict  in  favor  of  the  plain- 
tiff." McDonough  v.  Thompson,  11 
La.  566. 

Insufficient  Reasons.  — Where  the  dis- 
trict judge  assigned  as  a  reason  for, 
judgment  in  favor  of  the  plaintiff, 
"  when  the  court,  construing  the  law 
and  evidence,"  it  is  ordered,  etc.,  it  is  as 
much  a  reason  for  judgment  in  favor  of 
the  defendant  as  plaintiff,  and  does  not 
need  the  requirements  of  the  constitu- 
tion. Dorr  V.  Jouett,  20  La.  Ann.  27, 
And  so  of  a  judgment  which  recites 
"  that  after  testimony  adduced  and  ar- 
guments of  counsel,"  it  was  ordered, 
etc.  Police  Jury  v.  Bozman,  11  La. 
Ann.  94. 

3.  Joint  and  Several  Judgment.  — 
A  judgment  not  against  defendants 
jointly  and  severally  is  a  several  judg- 
ment.    Pemberton  v.  Grass,  i   La.  81. 

4.  Amount. — A  judgment  decreeing 
no  specific  sum  is  void  for  uncertainty. 
King  V.  Bowen,  7  La.  Ann.  151;  Mudd 
V.  Rogers,  10  La.  Ann.  648;  Peet  v. 
Whitmore,  14  La.  Ann.  410.  And  in 
general  the  judgment  cannot  exceed 
the  sum  claimed  in  the  petition.    Barck- 
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terest^  thereon  at  the  rate  oi  five  per  cent,  per  annum  from  the  sixth 
day  oi  May,  \%98,  together  with  the  costs  ^  of  suit  herein.^ 

Judgment  rendered  June  7,  iSPP.* 

Judgment  signed  June  12,  i899.^ 


ley  V.  Evans,  2  Martin  N.  S,  (La.)  241. 
But  if  there  be  a  prayer  for  general  re- 
lief, damages  may  be  given  beyond  a 
specific  sum  prayed,  if  the  petition 
shows  that  they  are  due.  Morgan  v. 
M'Gowan,  4  Martin  (La.)  289.  And  if 
a  judgment  be  claimed  for  $673.35,  it 
may  be  given  therefor,  although  the 
verdict  be  for  $673.75.  Gould  v. 
Bridgers,  3  Martin  N.  S.  (La.)  692. 
And  judgment  may  be  amended  until 
after  having  been  signed  to  correct 
errors  of  calculation,  as,  for  instance,  if 
more  had  been  given  than  was  de- 
manded. Garland's  Rev.  Code  Prac. 
La.  (1894),  §  547,  subs.  2. 

A  judgment  is  valid  although  the 
sum  adjudged  be  not  stated  therein, 
when  the  same  appears  on  record. 
Malancon  v.  Duhamel,  3  Martin  N.  S. 
(La.)  7.  See  also  Decker  v.  Bradford, 
4  Martin  (La.)  311. 

A  judgment  for  money  should  be  ex- 
pressed in  dollars  and  cents,  and  a 
judgment  for  a  certain  amount  in  francs 
is  therefore  erroneous,  and  will  be 
amended  upon  appeal  so  as  to  express 
the  amount  in  dollars  and  cents.  Er- 
langer  v.  Avegno,  24  La.  Ann.  77. 

1.  Interest  shall  not  be  allowed  by  the 
judgment  unless  the  same  has  been 
expressly  claimed,  and  then  only  in 
cases  in  which  the  lav*  permits  such 
interest  to  be  stipulated.  Garland's 
Rev.  Code  Prac.  La.  (1894),  §  553.  And 
where  the  verdict  allows  no  interest, 
the  court  in  rendering  judgment  on  the 
verdict  can  allow  none.  Bedford  v. 
Jacobs,  5  Martin  N.  S.  (La.)  448;  Com- 
mandeur  v.  Russell,  5  Martin  N.  S. 
(La.)  456;  Dale  v.  Downs,  7  Martin  N. 
S.  (La.)  224;  Chain  v.  Kelso,  7  Martin 
N.  S.  (La.)  263;  Cochrane  v.  Murphy, 
4  La.  Ann.  6;  Pierce  v.  Flower,  5  Martin 
(La.)  388. 

Interest  at  the  rate  of  five  per  cent, 
shall  be  allowed  on  all  debts  from  the 
time  they  became  due,  unless  otherwise 
stipulated.  Garland's  Rev.  Code  Prac. 
La.  (1894),  §  554. 

2.  Costa.  —  In  every  case  the  costs 
shall  be  paid  by  the  party  cast,  except 
where  compensation  has  been  allowed 
or  real  tenders  made  as  provided  in  the 
code.  Garland's  Rev.  Code  Prac.  La. 
(1894),  §  549.  And  if  the  court  have 
not  decreed  in  their  judgment  that  the 


party  cast  should  pay  the  costs,  the 
same  are  nevertheless  due  the  party  in 
whose  favor  the  judgment  had  been 
given  and  such  party  shall  be  entitled 
to  have  the  same  taxed  on  execution  of 
the  judgment.  Garland's  Rev.  Code 
Prac.  La.  (1894).  ^  551. 

3.  "With  Privilege  Upon  the  Property 
Attached."  —  The  words  "'  with  privilege 
upon  the  property  attached,"  commonly 
used  in  judgments  in  suits  by  attach- 
ment, do  not  have  the  effect  of  limiting 
the  judgment  to  one  in  rem,  where  the 
judgment  in  other  respects  is  personal. 
Rathbone  v.  Ship  London,  6  La.  Ann. 

439- 

4.  Date.  —  All  judgments  roust  be 
correctly  entered  on  the  records,  with 
the  date  of  the  day  on  which  the  same 
were  rendered.  Garland's  Rev.  Code 
Prac.  La.  (1894),  §  544.  But  the  date 
of  a  judgment  may  be  fixed  by  a  refer- 
ence to  the  record  of  proceedings  in  the 
case.  Cooper  v.  Cooper,  14  La.  Ann. 
675. 

Read  in  Open  Court.  —  All  judgments 
must  be  read  by  the  judge  in  open  court. 
Garland's  Rev.  Code  Prac.  La.  (1894),  § 
543;  State  V.  Judges,  48  La.  Ann.  905. 
But  it  is  not  necessary  that  the  judg- 
ment should  recite  that  it  was  so  read. 
Cooper  V.  Cooper,  14  La.  Ann.  675; 
Woodlief  V.  Logan,  50  La.  Ann.  438. 
Although,  if  it  does  not  so  recite,  the 
fact  should  affirmatively  appear  by 
proper  entry  in  the  minutes.  Woodlief 
V.  Logan,  50  La.  Ann.  438. 

6.  When  Signed.  —  The  judge  shall 
not  sign  judgments  until  three  judicial 
days  have  elapsed,  to  be  computed  from 
the  date  when  such  judgments  were 
given,  provided  that,  excepting  in  the 
parish  of  Orleans,  all  final  judgments 
shall  be  signed  before  the  adjournment 
of  the  court  Jor  the  term  at  which  such 
cases  were  tried,  whether  three  judicial 
days  have  elapsed  or  not.  Garland's 
Rev.  Code  Prac.  La.  (1894),  §  546.  But 
a  judgment  may  be  signed  after  the 
expiration  of  three  days  from  the  date 
when  it  was  pronounced.  Thompson 
V.  Chretien,  12  Martin  (La.)  250. 

Judgment  can  be  signed  out  of  term 
time  by  consent  of  the  parties.  Green 
V.  Reagan,  32  La.  Ann.  974;  Slate  v. 
Judges,  48  La.  Ann.  905.  And  in 
Cooper  V.  Cooper,  14  La.  Ann.  675,    it 
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No.  200. 


John  Marshall,  Judge.' 

Form  No.  ii856.« 

John  Doe 

against 

Richard  Roe. 

And  now,  at  this  term,  the  parties  appear,  the  plaintiff  in  person 
and  by  his  attorney,  Jeremiah  Mason.,  Esq.,  and  the  defendant  in 
person  and  by  his  attorney,  Oliver  Ellsworth,  Esq.,  and  the  said 
defendant  comes  and  defends,  etc.,  when,  etc.,  and  says  he  never 
promised  in  manner  and  form  as  the  plaintiff  hath  thereof  alleged 
against  him,  and  thereof  puts  himself  upon  the  country,  by  his  attor- 
ney, Oliver  Ellsworth,  Esq.,  and  the  plaintiff  likewise,  by  his  attorney, 
Jeremiah  Mason,  Esq. 

was  held  not  necessary  that  the  judge 
should  sign  the  judgment  in  open 
court. 

1.  Signature.  —  The  judge  must  sign' 
all  final  judgments  rendered  by  him. 
Garland's  Rev.  Code  Prac.  La.  (1894),  i^ 
546;  Brand  v.  Livaudais,  3  Martin  (La.) 
389;  Abat  V.  Michel,  i  Martin  N.  S. 
(La.)  240;  Sprigg  v.  Wells,  5  Martin  N.  S. 
(La.)  104;  Smith  v.  Harrathy,  5  Martin 
N.  S.  (La.)  319;  CoUerton  v.  McCleary, 
3  La.  429;  Williams  v.  Holloway,  11 
La.  515;  Asbridge's  Succession,  i  La. 
Ann.  206;  Hatch  v.  Arnault,  3  La.  Ann. 
482;  Derbigny  v.  Trepagnier,  12  La. 
Ann.  756;Saloy  v.  Collins,  30  La.  Ann. 
63;  Jacob  V.  Preston,  31  La.  Ann.  514; 
Scott  V.  Seelye,  39  La.  Ann.  749.  And 
it  is  not  enough  for  the  judge  merely 
to  sign  the  minutes  of  the  proceedings 
of  the  court.  The  law  expressly  re- 
quires that  all  final  judgments  shall  be 
signed.  State  v.  McDonald,  17  La. 
485.  But  the  signature  of  the  judge  is 
required  only  to  final  judgments.  Van 
Winckle  v.  Flecheaux,  12  La.  148.  And 
a  judgment  not  final  in  its  nature  and 
character  cannot  be  made  final  by  the 
mere  fact  of  its  being  signed  by  the 
judge.    State  v.  Judge,  35  La  Ann.  765. 

It  is  no  objection  to  a  judgment  ren- 
dered by  a  court  of  probate  that  the 
judge  in  signing  it.annexad  the  words 
"Parish  Judge"  to  his  name.  John- 
son V.  Hamilton,  2  La.  Ann.  206. 

2.  Maine.  — Clerks  shall,  without  un- 
reasonable delay  after  the  rendition  of 
final  judgment,  make  extended  records 
of  proceedings  in  court,  in  all  cases 
contested  by  an  issue  joined  before  the 
court  or  jury,  in  actions  of  flowage, 
cases  in  equity,  real  actions,  libels  for 
divorce,  petitions  for  partition,  peti- 
tions to  enforce  liens,  and  actions  upon 
mortgages.     In  all  other  civil  cases,  it 


is  sufficient  to  record  the  names  of  the 
parties,  date  of  writ,  the  term  of  the 
court  at  which  it  was  entered,  date  of 
service  or  notice  to  defendants,  the 
time  of  rendition  of  judgment,  its 
nature  and  amount,  and  the  number  of 
the  case  upon  the  docket  at  the  judg- 
ment term;  but  upon  motion  of  either 
party  the  court  may,  if  special  cause  is 
shown,  order  a  full  record  in  any  case. 
Rev.  Stat.  (1883),  c.  79,  §  ii. 

Abbreviated  Becord  of  j'adgment.  —  In 
Atkinson  v.  People's  Nat.  Bank,  85  Me. 
368,  on  writ  of  error  to  reverse  a  judg- 
ment, the  following  docket  entries  were 
offered  in  evidence,  to  wit: 

''People's  Natl.  Bank  v.  Win.  D.  At- 
kinson. 

Foster,  L.  Greenleaf — Pitts  field. 
Feb.     T..  18&. 

"     I —  Tiid..  {the  Dfd.  has 
lines    drawn 
through  it.) 
6  —  Plea  filed  by  con- 
sent—  cont. 
"       "  .y  — Dfd.  c.  f.  j.  — 
"       "     ^— c.  f.  j.— 
"       "     /  —  Judgt.  on  motion, 
Dec.jth. 
Dec.  T.,  1Z82.        Judgt.  for  ptfs. 

Damages,  ^2646  62 
^  Costs,  22  5/ 

Exon.  iss'd,  Dec.  8,  18S2." 
In  this  case  this  unextended  and  ab- 
breviated record  was  held  to  be  insuf- 
ficient, the  court  saying:  "We  have 
repeatedly  held  that  the  court  will  not 
pronounce  a  judgment  erroneous  where 
only  the  abbreviated  record  permitted 
under  Me.  Rev.  Stat.  (1883),  c.  79,  §  11,  is 
produced.  Tyler  z/.  Erskine,  78  Me.  91; 
Lewiston  Steam  Mill  Co.  v.  Merrill,  78 
Me.  107." 

In  Treat  v.  Maxwell,  82  Me.  76,  the 
abbreviated  record  from  which  an  ex- 
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Issue  having  been  joined,*  the  parties,  their  witnesses  and  evidence 
being  fully  heard,  the  cause  is  committed  to  a  jury  summoned  accord- 
ing to  law  to  try  said  issues,  who  make  return  on  their  verdict 
thereon  into  court  and  on  oath  say :  {Here  insert  the  verdict  of  the  jury). 

Whereupon  it  is  ordered  that  judgment  be  rendered  according  to 
said  verdict  for  plaintiff. 

It  is  therefore  considered  by  the  court  that  the  said  plaintiff 
recover  against  the  said  defendant  the  sum  of  two  hundred  dollars 
debt  or  damage,  and  costs  of  suit  taxed  at  yf/V^-^// dollars  and  j/jc/y 
cents,  and  that  execution  issue  therefor  against  said  defendant,  his 
goods  and  estate. 

Judgment  entered  the  tenth  day  of  October^  a.  d.  \%98. 

Execution  issued  the  eighteenth  day  of  August^  a.  d.  \W9. 

Attest:     Calvin  Clark,  Clerk  of  Courts. 


Treat.  450. 


Recorded. 

Vol.  g. 
Page  420. 


tended  record  was  subsequently  made 
was  as  follows,  to  wit: 

"  Docket  Entries.  March  Term,  A.  D. 

^375- 

Franklin     Treat    v.   John 
Maxwell  and  Hurricane 
Granite  Co.,  Trustee. 
Entered  by  leave  of  court 
Dec.  T.  '7^. 
[15]  Prin.    &    Tr.   default. 
Judgt.  for  Plff.  for 

%65  77  debt  & 
i_5  60    costs. 

Ex'on  issued    

Aug.  18,  1875.  $^/  37" 
Extended    fiecord    of    Judgment.—  In 
Treat  v.  Maxwell,  82  Me.  76,  the  tran- 
script of   the  record  of   the  judgment 
was  as  follows : 

"  State  of  Maine. 
Knox,  ss. 

At  the  supreme  judicial  court,  begun 
and  holden  at  Rockland,  within  and  for 
the  county  of  Knox,  on  the  second  Tues- 
day of  March,  being  the  ninth  day  of 
said  month,  A.  D.  1875. 

By  the  Hon.  Wm.  Wirt  Virgin,  jus- 
tice of  said  court. 

Treat  vs.  Maxwell  dr"  Trustee, 
No.  4SO. 

Franklin  Treat,  of  Frankfort,  in  our 
county  of  Waldo,  plaintiff  againsty^.^« 
Maxwell,  of  said  Frankfort,  principal 
defendant,  and  the  Hurricane  Grftnite 
Company,  a  corporation  duly  established 
by  law  and  having  an  oflSce  at  Rockland, 
in  our  county  of  Knox,  summoned  as 
trustee  of  said  principal  defendant. 

The  writ  in  this  action  is  dated  Octo- 
ber zq,  A.  D.  187^,  and  was  served  on 
said  principal  defendant  and  on  said 
trustee  November  17,  A.  D.  187^. 

The  action  was  entered  at  the  Decem- 
ber term,  A.  D.  187^. 


And  now  at  this  term,  it  is  considered 
by  the  court,  that  the  said  plaintiff 
recover  against  the  said  principal  de- 
fendant the  sum  of  sixty-five  dollars 
and  seventy-seven  c&nx.'SiyA^ox.  or  damage, 
and  costs  of  suit,  taxed  ax  fifteen  dol- 
lars and  sixty  cents,  and  that  execution 
issue  therefor  against  the  said  principal 
defendant,  his  goods  and  estate  in  his 
own  hands,  and  likewise  against  his 
goods,  effects  and  credits  in  the  hands 
and  possession  of  the  said  trustee. 

Judgment  rendered  March  26,  A.  U. 

1875. 

Execution   issued   August  18,    A.  D. 

1875- 

This  record  is  made  by  special  direc- 
tion of  the  court,  entered  upon  the 
docket  at  the  March  Term,  A.  D.  1879. 

Attest, 

Z.  F.  Starrett,  Clerk  of  Courts." 

In  this  case  the  court  said:  "The 
transcript  produced  shows  that  the 
court  had  jurisdiction  of  the  parties  and 
awarded  damages  and  costs  in  favor  of 
the  plaintiff.  It  fails  to  disclose  the 
nature  of  the  litigation,  or  in  what  plea 
the  action  was  brought,  or  whether  it 
was  decided  upon  default  or  after  issue 
joined.  These  defects  might  be  fatal 
upon  a  writ  of  error,  but  cannot  avail 
upon  the  issue  here  presented."  This 
was  an  action  of  debt  upon  a  judgment 
recovered  in  another  county  in  the 
same  state. 

See  also  a  precedent  of  extended 
judgment  in  Bean  v.  Ayers,  70  Me. 
421. 

Massachusetts.  —  Pub.  Stat.  (1882), 
c.  159,  §  19;  Supreme  Jud.  Ct.  Com. 
Law  Rules,  No.  44:  Supreme  Ct. 
Com.  Law  Rules,  No.  60;  Super.  Ct. 
Com.  Law  Rules,  No.  60;  and  see  King 
v.  Burnham,  129  Mass.  598. 
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Form  No.  i  1857.' 

In  the  Circuit  Court  for  St.  Marys  County, 

Filing,  Nar.  and  ac.     Rule  Plea. 
March  18th,  iS89,  called  and  marked  for 
trial.    March  21st,  i889,  called  and  trial 
proceeded  with.     Plea  of  nonassumpsit 
and    issue    and   trial    by    jury.      Jury 
impaneled    and     sworn.      Jury    retire 
and  return    a  verdict  for  plaintiff    for 
$917  33-100.    Judgment  on  verdict  for  ^17  32-100  c.  m.2  debt  with 
interest  from  date  ^  and  costs.* 
Plffs.  Costs. 
Atty.     p  00 

Clk.         6  35  '  . 

Shff.        1  30 


C.  Aultman  df  Co. 

vs. 

George  IV.  L.  Buckler  and 

Victoria  Buckler. 


%12  65 

Form  No.  11858.* 

State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Lenawee. 

At  a  session  of  the  Circuit  Court  for  the  county  of  Lenawee,  held 
at  the  court-room  in  the  city  of  Adrian  on  Xht.  fifteenth  day  of  Septem- 
ber, A.  D.  \W9. 


1.  In  General.  —  The  court  shall  give 
judgment  in  all  actions  according  as 
the  very  right  of  the  case  and  matter  in 
law  shall  appear  to  them,  without  re- 
garding any  matters  of  mere  form,  so 
as  sufficient  matter  shall  appear  in  the 
proceedings  upon  which  the  court  shall 
proceed  to  give  judgment  and  it  shall 
appear  that  the  action?  has  been  com- 
menced after  the  cause  thereof  did 
accrue.  Md.  Pub.  Gen.  Laws  (1888), 
art.  26,  §  14.  In  the  Maryland  practice, 
judgments  are  never  in  fact  signed, 
but  are  entered  either  in  the  presence 
or  by  the  express  order  of  the  court, 
and  the  docket  is  in  fact  the  judgment 
roll  and  all  the  entries  on  it  are  mat- 
ters of  record.  Anderson  v.  Tuck,  33 
Md.  225. 

The  form  given  in  the  text  is  a  certi- 
fied copy  from  the  records  of  the  cir- 
cuit court  of  St.  Mary's  county.  The 
clerk's  certificate  annexed  to  this  copy 
was  as  follows,  to  wit: 
*'  State  of  Maryland,  St.  Mar/s  County, 
Set.: 

I  hereby  certify  that  the  aforegoing 
is  a  true  copy  taken  from  March  Term 
Docket  i8<S9,  of  the  Circuit  Court  for 
.SV.  Mary's  County,  one  of  the  Records 
of  St.  Mary's  County. 

In  testimony  whereof,  I  hereto  set  my 
hand  and  affix  the   seal  of  the  Circuit 


Court  for  St.  Mary's  County,  this  2yth 
day  of  October,  i%qq. 

(seal)  Enoch  B.  A  bell, 

Clerk  of  the  Circuit  Court  for 
St.  Mary's  County,  M'd:" 

2.  Cnrrent  Money.  —  In  Gwinn  v. 
Whitaker.  i  Har,.  &  J.  (Md.)  754,  the 
judgment  was  for  ''' S.600  current 
money  damages,  and  costs." 

In  Skirvan  v.  Willis,  4  Har.  &  M. 
(Md.)  483,  the  judgment  was  for  ^'  8ojo 
wt.  tobacco,  damages,  and  44/  wt.  to- 
bacco, costs." 

3.  Interest.  —  All  judgments  shall  be 
so  entered  as  to  carry  interest  from  the 
time  Lhey  are  entered.  Md.  Pub.  Gen. 
Laws  (1888),  art.  26,  §  16. 

4.  Costs.  —  The  giving  of  costs  is  not 
a  valid  objection  to  judgment  against 
the  state ;  but  if  it  were,  this  court  would 
regard  it  as  a  clerical  error  and  permit 
the  party  in  whose  favor  it  was  ren- 
dered to  correct  the  error.  State  v. 
Turner,  8  Gill  &  J.  (Md.)  125. 

6.  In  General.  —  When  a  verdict  shall 
have  been  rendered  in  any  action,  the 
plaintiff  shall  not  thereafter  be  non- 
suited, but  judgment  shall  be  rendered 
upon  the  matter  found  by  suth  verdict. 
Mich.  Comp.  Laws  (1897),  §  10297. 

Illustrations. —  For  other  forms  of 
judgments  in  Michigan  see  Forms  Nos. 
8193,  8190,  8187,  6082,  3569. 
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Present,  Hon.  John  Marshall,  Circuit  Judge. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  jury  by  whom  the  issue  joined  in  this  cause  was  tried,  having 
rendered  .a  verdict  therein*  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  two  hundred  dollars  ef  debt,  and  having 
assessed  the  damages  of  the  plaintiff  on  occasion  of  the  detention 
thereof  (or  against  the  defendant,  and  having  assessed  the  damages  on 
occasion  of  the  premises)  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended  at  the  sum  of  ten  dollars,  there- 
fore, on  motion  of  Jeremiah  Mason,  Esq.,  attorney  for  the  said 
plaintiff,  it  is  considered  that  the  said  plaintiff,  John  Doe,  do  recover 
against  the  said  defendant,  Richard  Roe,  ^  his  debt  aforesaid  and  his 
damages  (or  his  daittages)  by  the  jurors  in  form  aforesaid  assessed, 
together  with  his  costs  and  charges  aforesaid  to  be  taxed,  and  that 
the  said  plaintiff  have  execution  therefor. 

John  Marshall,  Circuit  Judge. 

Form  No.  1 1859.* 

State  of  Minnesota,  )  District  Court, 

County  oi  Ramsey,  j      *    6"^^<?«^  Judicial  District, 

John  Doe,  plaintiff,       ^ 

against  >•  Judgment y««^  5,  iW9. 

Richard  Roe,  defendant.  ^  ) 

This  cause,  having  been  regularly  placed  upon  the  calendar  of  the 
above  named  court  for  the  third  day  oi  June,  a.  d.  iWO,  June  term 
thereof,  came  on  for  trial  before  the  court  and  a  jury  duly  impaneled 
and  sworn  to  try  the  same  on  the  fourth  day  oi  June,  a.  d.  i2>99,  which 
said  jury  did,  on  the  fifth  day  oi  June,  a.  d.  i%99,  duly  render  a  ver- 
dict herein  in  favor  of  plaintiff,  and  the  court,  after  hearing  the  evi- 
dence adduced  at  said  trial,  and  being  fully  advised  in  the  premises, 
did,  on  the  fifth  day  oi  June,  a.  d.  iB99,  duly  make  and  file  its  find- 
ings and  order  for  judgment  herein. 

Now,  pursuant  to  said  findings  and  order,  and  on  motion  of  Jere- 
miah Mason,  attorney  for  plaintiff,  it  is  hereby  adjudged  that  the 

1.  Parties,  Failure  to  Name.  —  Judg-  by  reason  of  such  error  or  defect, 
ment  against  defendants  generally,  the     Minn.  Stat.  (1894),  ^  5269. 

names    being    omitted,    may    be    ex-        Omission  from  a  judgment  in  favor 

plained  by  reference  to  the  title  of  the  of  defendant  of  the  words  that  defend- 

cause.     Athens    First    Nat.    Bank    v.  ant  go  without  day  or  words  of  similar 

Garland.  log  Mich.  515.  effect,  where  the  record  shows  defend- 

2.  In  General.  —  The  judgment  shall  ant  entitled  to  judgment  on  the  merits, 
be  entered  in  the  judgment  book  and  is  only  a  formal  defect  and  must  be 
specify  clearly  the  relief  granted  or  disregarded.  y£tna  Ins.  Co.  v.  Swift, 
other  determination  of  the  case.     Minn.  12  Minn.  437. 

Stat.  (1894),  §  5421.                        *  lUoBtration. —  For  another   form    of 

Immaterial  Errors.  —  The  court  shall  judgment  in  Minnesota  see  Form  No. 

in  every  stage  of  an  action  disregard  9950. 

any  error  or  defect  in  the  proceedings  3.  Parties.  —  Judgment  may  be   ren- 

which  does  not  affect  the   substantial  dered  for  or  against  one  or  more  of  sev- 

rights   of  the  adverse   party,    and    no  eral  plaintiffs  and  defendants.     Minn, 

judgment  can  be  reversed  or  affected  Stat.  (1894),  §  54x0. 
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plaintiff  recover  of  the  defendant  the  sum  oi  five  thousand  6,o\\zx%^'^ 
the  amount  of  said  note  and  interest  to  date  hereof,  together  with 
fifty  dollars,  costs  and  disbursements  as  taxed  and  allowed,  amount- 
ing in  all  to  the  sum  oi  five  thousand  and  fifty  dollars. 
By  the  court: 

John  Hancock,  Clerk  District  Court.^ 

Form  No.  i  i  8  6  o .' 

State  of  Mississippi,  )  In  the  Circuit  Court, 
County  of  Monroe.    )  Septeynber  Term,  a.  d.  \Z98. 

John  Doe     ) 

against       V  No.  £00.  ■        ^ 

Richard  Roe.  ) 

And  now,  this  twentieth  day  of  September,  a.  d.  \Z98,  came  the  par- 
ties by  their  attorneys,*  and  thereupon  came  a  jury  of  twelve  good 
and  lawful  men,  to  wit,  Nathan  Hale  and  eleven  others,  who  having 
been  duly  sworn  well  and  truly  to  try  the  issue  joined  between  the 
parties,  return  their  verdict  into  court  therein,  and  upon  their  oaths. 
do  say  that  they  find  the  issue  for  the  plaintiff,  and  assess  his  dam- 
ages at  the  sum  of  one  thousand  dollars,  with  interest. 

It  is  thereupon  considered  by  the  court  that  the  plaintiff  do 
recover  of  and  from  the  defendant*  the  sum  of  one  thousand  dol- 


1,  Amount.  —  When  the  amount  of  a 
tax  judgment  is  expressed  only  in  nu- 
merals, without  indicating  what  they 
represent,  and  there  is  no  reference  in 
aid  of  the  omission,  it  is  void  for  uncer- 
tainty. Tidd  V.  Rines,  26  Minn.  201. 
But  where  the  amount  of  a  tax  judg- 
ment is  expressed  as  follows:  "  7  |  57," 
it  sufficiently  designates  the  amount  of 
the  judgment  as  $7.57.  Gutz wilier  v. 
Crowe,  32  Minn.  70. 

2.  Signature. —  A  judgment  may  be 
signed  only  by  the  clerk.  Cathcart  v. 
Peck,  ir  Minn.  45.  But  the  omission 
of  the  clerk  to  sign  the  decree  or  judg- 
ment is  at  most  an  irregularity  which 
does  not  vitiate  the  judgment.  Hotch- 
kiss  V.  Cutting,  14  Minn.  537  {following 
Jorgensen  v.  Griffin,  14  Minn.  464). 

8.  In  General.  —  The  circuit  court  may 
render  judgment  according  to  the  prin- 
ciples and  usages  of  law,  in  all  cases 
cognizable  before  it.  Miss.  Anno.  Code 
(1892),  $5  648. 

Tautology  and  unskilful  use  of  lan- 
guage will  not  render  a  judgment  void. 
Butler  V.  Benton,  46  Miss.  118. 

4.  Parties — Failure  to  Name. — Where 
there  is  enough  in  other  parts  of  the 
record  to  connect  the  judgment  with  it, 
it  is  unnecessary  to  insert  the  names  of 
the  parties  in  the  final  judgment. 
Grimball  v.  Mississippi,  etc.,  R.  Co.,  3 
Smed.  &  M.  (Miss.)  38. 


Misnomer  of  Parties. — A  judgment 
is  operative  for  or  against  all  who  are 
parties  by  all  the^  pleadings,  processes 
and  proceedings  in  the  case,  though 
their  names  be  incorrectly  given  or 
omitted  from  the  judgment.  McCartey 
V.  Kittrell,  55  Miss.  253.  Thus  where 
the  clerk  by  error  inserted  ^'Brandon 
Bank"  for  '''Mississippi  S:f  Alabama 
Railroad  Company"  the  error  was  held 
immaterial  and  the  judgment  valid. 
Grimball  v.  Mississippi,  etc.,  R.  Co., 
3  Smed.  &  M.  (Miss.)  38.  And  where 
the  declaration  states  the  name  of  the 
defendant  as  "ferry  Healy,"  and  the 
judgment  contains  the  name  "ferry 
Ready"  it  is  valid,  since  the  mistake 
may  be  corrected  by  reference  to  the 
declaration.     Healy  v.  Just,   53   Miss. 

547- 

Partners.  —  Where  judgment  is  ren- 
dered in  favor  of  a  firm,  it  is  not  neces- 
sary to  recite  the  individual  names  of 
the  partners.  These  may  be  deter- 
mined by  he  other  pleadings.  Mc- 
Cartey V.  Kittrell,  55  Miss.  253.  And 
when  the  names  of  a  firm  are  properly 
stated  in  the  declaration,  a  judgment 
stating  the  firm  name  in  the  caption 
and  reciting  that  "the  plaintiffs  do- 
have  and  recover,"  etc.,  is  sufficient. 
Presley  v.  Anderson,  42  Miss.  274. 

Where  the  action  is  against  several  de~ 
fendants  and  one  of  them   pleads  and. 
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lars^  damages  sustained  by  reason  of  the  nonperformance  of  the 
promises  and  assumptions  in  the  declaration  mentioned,  with  interest 
from  date,  together  with  his  costs  of  suit  in  this  behalf  expended, 
taxed  at  eighteen  dollars,  for  which  let  execution  issue. 

Form  No.  i  z  8  6 1 . 
(Precedent  in  Courtney  v.  Blackwell,  (Mo.  1899)  51  S.  W.  Rep.  672.)* 
Etta  Hancock  Courtney,  Plaintiff, 

vs. 
James  S.  Blackwell,  Defendant. 

Now  at  this  day  come  again  the  parties  by  their  respective  attor- 
neys, as  also  doth  the  jury  heretofore  tried  and  sworn  to  try  this 
cause,  who,  after  considering  of  their  verdict,  on  their  oaths  do  say: 
"We,  the  jury,  find  for  the  plaintiff,  and  assess  and  award  to  her  as 
exemplary  damages  the  sum  of  seven  thousand  seven  hundred  and  fifty 
dollars  ($7,756?).  Wtn.  Dinwiddle,  Foreman;"  and  the  jury  are  dis- 
charged. 


judgment  is  rendered  against  defend- 
ant in  the  singular  number,  it  will  be 
held  to  have  been  rendered  against  the 
one  which  pleaded  only,  and  therefore 
erroneous.  Henry  ».  Halsey,  5  Smed.  & 
M.  (Miss.)  573.  But  where  only  one  of 
the  defendants  pleads  and  a  verdict  is 
rendered  for  plaintiff,  a  judgment  ren- 
dered against  both,  without  any  formal 
entry  of  judgment  by  default  against 
the  one  failing  to  plead,  is  valid  though 
informal.  Rappleye  v.  Hill,  4  How. 
(Miss.)  295. 

1.  Belief  Granted  —  In  General.  —  The 
judgment  must  follow  the  verdict. 
Buck  V.  Little,  24  Miss.  463;  Abbey  v. 
Merrick,  27  Miss.  320.  And  must  con- 
tain all  matters  found  by  the  verdict. 
Abbey  v.  Merrick,  27  Miss.  320. 

Amount.  —  The  amount  for  which  the 
judgment  is  rendered  must  be  stated. 
Claughton  v.  Black,  24  Miss.  185.  And 
where  the  judgment  shows  no  certain 
sum  or  amount  for  which  it  was  entered 
up,  nor  does  any  such  sum  appear  in 
any  part  of  the  record  by  which  the  un- 
certainty could  be  rendered  certain,  the 
judgment  is  erroneous.  Douglass  v. 
Hendricks,  i  Walk.  (Miss.) 230.  Thus  a 
judgment  against  a  garnishee  "for  the 
amount  of  his  answer,  or  so  much 
thereof  as  will  satisfy  plaintiff's  debt 
and  costs,"  is  irregular  for  want  of 
certainty.  Berry  v.  Anderson,  2  How. 
(Miss.)  649.  But  where  the  judgment 
was  for  '^  five  Aundred  doUars  ^.nA  four- 
teen cents  the  amount  of  the  promissory 
note  in  said  plaintiff's  declaration  men- 
tioned, together  with  costs,"  it  was 
held  that  although  the  judgment  was 
not  technically  formal,  yet  it  was  sub- 


stantially correct.  Warbington  v.  Nor- 
ris,  3  How.  (Miss.)  227.  And  where 
judgment  was  rendered  on  a  forth- 
coming bond,  a  recital,  "pleas  with- 
drawn and  judgment  by  default  final 
ioT  eleven  hundred  and  j/jr/y-«^^/ dollars 
and  forty-four  cents,"  it  was  held  suffi- 
cient. Miller  v.  Patton,  3  Smed.  &  M, 
(Miss.)  463. 

Omission  of  IVord  Dollars.  —  Where 
the  judgment  is  otherwise  regular,  the 
omission  of  the  word  "  dollars  "  will  not 
vitiate  it  and  that  word  will  be  sup- 
plied as  intended.  Carr  v.  Anderson, 
24  Miss.  188. 

Description  of  Land.  —  Land  may  be 
described  in  a  judgment  or  decree  by 
reference  to  the  declaration  or  bill. 
Bowman  v.  McLaughlin,  45  Miss.  461. 

2.  Definition.  —  A  judgment  is  the 
final  determination  of  the  right  of  the 
, parties  in  the  action.  Mo.  Rev.  Stat. 
(1889),  §  2206. 

niostrations.  —  For  other  judgments 
in  Missouri  see  Mercier  v.  West  Kansas 
City  Land  Co.,  72  Mo.  473;  Rosenheim 
V.  Hartsock,  90  Mo.  357;  Richardson  v. 
Stowe,  102  Mo.  33;  Snell  v.  Harrison, 
104  Mo.  158;  Hamer  v.  Cook,  118  Mo. 
476;  Bell  V.  Brinkmann,  123  Mo.  270; 
McAnaw  v.  Malthis,  129  Mo.  148;  Estes 
V.  Nell,  140  Mo.  639;  State  v.  Withrow, 
141  Mo.  69;  Coleman  v.  American  F. 
Ins.  Co.,  74  Mo.  App.  663;  Bohm  v. 
Stivers,  75  Mo.  App.  291;  Harned  v. 
Shores,  75  Mo.  App.  500;  Campbell 
V.  Campbell,  76  Mo.  App.  396;  Griffin  v. 
Eaton,  27  111.  379;  Pollard  v.  Baldwin, 
22  Iowa  328;  Bryan  v.  Kennett,  113 
U.  S.  179;  Campbell  v.  Laclede  Gas  Co., 
119  U.  S.  445;  and  Form  No.  6066. 
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It  is  therefore  ordered  and  adjudged  by  the  court  that,  in  con- 
formity with  the  verdict  of  the  jury  herein,  the  plaintiff  have  and 
recover  of  and  from  the  defendant,  Jaines  S.  Blackwell,^  the  sum  of 
%7,750,^  so  found  as  aforesaid  for  her  exemplary  damages,  together 
with  all  costs  3  of  this  cause,  and  have  thereof  execution  at  6  per 

cent.* 

Form  No.  11862." 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Missoula. 

John  Doe,  plaintiff,       )  judgment  on  Verdict  in  Open  Court, 
agamst  >■    r^^^  -^O  i899 

Richard  Roe,  defendant.  )  ■'  ' 

This  action  came  on  regularly  for  trial.  The  said  parties  appeared 
by  their  attorneys,  Jeremiah  Mason,  Esq.,  counsel  for  plaintiff,  and 
Joseph  Story,  Esq.,  for  defendant.  A  jury  of  twelve  persons  was 
regularly  impaneled  and  sworn  to  try  said  action.  Witnesses  on  the 
part  of  plaintiff  and  defendant  were  sworn  and  examined.  After 
hearing  the  evidence,  the  arguments  of  counsel  and  instructions  of 
the  court,  the  jury  retired  to  consider  of  their  verdict  and  subse- 
quently returned  into  court,  and  being  called,  answered  to  their 
names  and  say:  (^Here  set  out  verdict  in  full). 

Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed  that  said  John  Doe, 


1.  Parties  —  In  General. —  A  judg- 
ment may  be  given  for  or  against  one 
or  more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Mo.  Rev.  Stat.  (1889),  §  2207. 

Partnership.  —  A  judgment  in  favor 
of  a  firm  is  not  void  because  entered  in 
the  name  of  the  firm  instead  of  the 
names  of  the  individuals  composing 
the  firm.  Davis  v.  Kline,  76  Mo.  310. 
Variance.  —  A  variance  in  the  chris- 
tian name  of  the  defendant,  as  given  in 
the  verdict  and  judgment  and  as  given 
in  the  writ  and  declaration,  is  fatal  and 
voids  the  judgment.  Sweazy  v.  Net- 
tles, 2  Mo.  6. 

2.  Amount  —  In  General.  — Judgment 
cannot  be  for  a  larger  amount  than  that 
claimed  in  the  complaint.  Cox  v.  St. 
Louis,  II  Mo.  431;  Pouison  v.  Collier, 
18  Mo.  App.  583. 

How  Expressed.  —  A  judgment  ex- 
pressing the  amount  recovered  in 
figures  in  combination  with  the  dollar- 
mark  is  in  compliance  with  a  statute 
requiring  judicial  records  to  be  written 
in  the  English  language.  Fullerton  v. 
Kelliher,  48  Mo.  542. 

Particular  Kind  of  Money.  —  Where 
the  instrument  sued  on  is  lor  the  pay- 
ment of  gold  coin,  judgment  should  be 
for  the  amount  found  due,  payable  in 
gold  coin;  not  for  the  market  value  of 


it,  payable  in  paper  currency.     Foster 
V.  Atlantic,  etc.,  R.  Co.,  i  Mo.  App.  390. 

3.  Costs.  —  Under  the  Missouri  prac- 
tice, the  amount  of  costs  is  not  expressed 
in  a  judgment.  Flynn  v.  Edwards,  36 
Fed.  Rep.  873. 

4.  Interest.  —  Mo.  Rev.  Stat.  (1889), 
§5974.  provides  that  all  judgments  for 
money  on  contracts  bearing  more  than 
six  per  cent,  shall  bear  the  same  in- 
terest borne  by  the  contract;  and  under 
this  statute  a  judgment  need  not  state 
the  rate  of  interest,  as  the  record  can  be 
consulted  to  ascertain  the  same.  Catron 
V.  Lafayette  County,  125  Mo.  67. 

Signature.  —  It  is  not  essential  to  the 
validity  of  the  records  of  courts  in 
Missouri  that  they  should  be  signed 
by  the  judge.  Fotaine  v.  Hudson,  93 
Mo.  62. 

6.  Definition.  —  A  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  an  action  or  proceeding. 
Mont.  Code  Civ.  Proc.  (1895),  §  1000. 

When  trial  by  jury  has  been  had,  judg- 
ment must  be  entered  by  the  clerk 
in  conformity  with  the  verdict  within 
twenty-four  hours  after  the  rendition 
of  the  verdict,  unless  the  court  orders 
the  case  to  be  reserved  for  argument 
and  further  consideration  or  grants  a 
stay  of  proceedings.  Mont.  Code  Civ, 
Proc.  (1895),  §  1 190. 
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plaintiff,  do  have  and  recover  from  said  Richard  Roe,  defendant,^ 
\stating  amount  or  thing  adjudged)^  together  with  his  costs  ^  and  dis- 
bursements incurred  in  this  action,  amounting  to  the  sum  of  sixty-one 
dollars. 

Judgment  recorded  the  twelfth  day  ol  June,  iS99,  book  BB,  page 
132. 

Form  No.  1 1  8  6  3  .* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Now  on  this  sixth  ddiy  oi  June,  iS99,  came  the  parties,  by  their 
respective  attorneys,  and  also  the  following  named  persons  as  jurors, 
to  wit:  {naming  them),  who  were  duly  impaneled  and  sworn  accord- 
ing to  law  to  try  the  issue  joined  between  the  parties,  and  having 
heard  the  testimony,  the  arguments  of  counsel  and  the  instructions 
of  the  court,  retired  in  chatge  of  the  sheriff  for  deliberation,  and 
afterward,  on  the  same  day,  return  into  open  court  the  following 
verdict  in  writing,  duly  signed:  {Ilere  insert  verdict  in  full). 


In  the  District  Court  of  Colfax  County, 
Nebraska. 


1.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Mont.  Code  Civ.  Proc.  (1895),  § 

lOOI. 

Executor  or  Administrator.  —  A  judg- 
ment rendered  against  an  executor  or 
administrator  upon  any  claim  for 
money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim 
in  the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  administra- 
tor and  a  judge:  and  the  judgment 
must  be  that  the  executor  or  adminis- 
trator pay  in  due  course  of  administra- 
tion the  amount  ascertained  to  be 
due.  Mont.  Code  Civ.  Proc.  (1895), 
§  2614. 

2.  AmoTint  —  How  Computed.  —  In 
judgments,  the  amount  thereof  must  be 
computed  as  near  as  may  be  in  dollars 
and  cents,  rejecting  fractions  of  a  cent. 
Mont.  Pol.  Code  (1895),  §  3152. 

Interest.  — The  clerk  must  include  in 
the  judgment  entered  up  by  him  any 
interest  on  the  verdict  or  decision  of  the 
court  from  the  time  it  was  rendered  or 
made.  Mont.  Code  Civ.  Proc.  (1S95), 
§  1870. 

Particular  Kind  of  Money.  — Where 
the  jury  assess  the  damages  in  gold 
coin  or  its  value,  the  judgment  should 
follow  the  verdict  and  fix  the  amount 
to  be  paid,  if  paid  in  gold  coin,  and  the 
amount  to  be  paid,  if  paid  in  legal 
tender.  Knox  v.  Gerhauser,  3  Mont. 
267. 

8.  Costs.  —  The  clerk  must  include  in 


judgments  entered  up  by  him  the  costs, 
if  the  same  have  been  taxed  or  ascer- 
tained, and  he  must,  within  two  days 
after  the  same  are  taxed  or  ascertained, 
if  not  included  in  the  judgment,  insert 
same  in  a  blank  left  in  the  judgment 
for  that  purpose.  Mont.  Code  Civ. 
Proc.  (]S95),  I  1870. 

4.  Definition.  —  A  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  an  action.  Neb.  Comp.  Stat. 
(1899),  §  6002. 

In  General.  —  All  judgments  and  or- 
ders must  be  entered  on  the  journal  of 
the  court  and  specify  clearly  the  relief 
granted  or  made  in  the  action.  Neb. 
Comp.  Stat.  (1899;,  §  6022.  And  when 
a  trial  by  jury  has  been  had,  judgment 
must  be  rendered  by  the  clerk  in  con- 
formity with  the  verdict,  unless  it  is 
special  or  the  court  has  ordered  the 
case  reserved.  Neb.  Comp.  Stat.  (1899), 
§  6017.  Where  the  verdict  is  special 
or  there  has  been  a  special  finding  on 
particular  questions  of  fact,  or  where 
the  court  has  ordered  the  case  reserved, 
it  shall  order  what  judgment  shall  be 
entered.  Neb.  Comp.  Stat.  (1899),  § 
6018. 

ninstrations.  —  For  other  forms  of 
judgments  in  Nebraska  see  Atkins  v. 
Atkins,  9  Neb.  191;  Hansen  v.  Berg- 
quist,  9  Neb.  269;  Frey  v.  Owens,  27 
Neb.  862;  Tourtelotte  v.  Pearce,  27 
Neb.  57;  Brunck  v.  Wood,  33  Neb.  639; 
Cobbey  v.  Wright.  34  Neb.  771;  South- 
ard V.  Behrns,  52  Neb.  486;  and  Forms 
Nos.  10035,  7862,  7846,  7845.  7838,  7833. 
6083,  6067,  702. 
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It  is  therefore  considered  by  the  court  that  the  plaintiff,  John  Doe ^ 
recover  from  the  defendant,  Richard  Roe,^  the  sum  of  one  thousand 
dollars  and  the  costs  of  this  action  taxed  at  sixty-seven  dollars. 

John  Marshall,  Judge.^ 

Form  No.  1 1  8  6  4  .* 


ss. 


In  the  District  Court  within  and  for  said 
County. 


State  of  Nevada, 
County  of  Washoe,  f 

John  Doe,  plaintiff,       ^ 

against  >•  Judgment  on  Verdict  in  Open  Court. 

Richard  Roe,  defendant.  ) 

This  action  came  on  regularly  for  trial.  The  said  parties  appeared 
by  their  a.ttovntys,  Jeremiah  Mason,  Esq.,  counsel  for  plaintiff,  and 
Joseph  Story,  Esq.,  for  defendant.  A  jury  of  twelve  persons  was 
regularly  impaneled  and  sworn  to  try  said  action.  Witnesses  on  the 
part  of  the  plaintiff  and  defendant  were  sworn  and  examined.  After 
hearing  the  evidence,  arguments  of  counsel  and  instructions  of  the 
court,  the  jury  retired  to  consider  of  their  verdict  and  subsequently 
returned  into  court,  and  being  called,  answered  to  their  names  and 
say:  (^Here  set  out  the  verdict  in  full^. 

Wherefore,  by  virtue  of  the  law  and  by  reason*  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed  that  's>zXA  John  Doe, 


1.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants. Neb,  Comp.  Stat.  (1899),  § 
6003. 

Initials  for  Christian  Name.  — Where 
a  party  whose  christian  name  was 
"  Oscar  R.'''  was  in  the  habit  of  doing 
business  by  the  initials  of  his  christian 
name  and  these  initials  were  treated 
as  his  business  name,  a  judgment  re- 
covered against  him  in  that  name  is 
not  subject  to  collateral  attack.  Oak- 
ley V,  Pegler,  30  Neb.  628. 

Principal  and  Surety.  —  In  all  cases 
where  judgment  is  rendered  in  any 
court  of  record  against  a  principal  and 
surety,  the  judgment  shall  specify 
which  is  principal  and  which  surety. 
Neb.  Comp.  Stat.  (1899),  §  6102. 

Infant  Defendant. — It  shall  not  be 
necessary  to  reserve  in  a  judgment  the 
right  of  an  infant  to  show  cause  against 
it  after  his  attaining  full  age.  Neb. 
Comp.  Stat.  (1899),  I  6021. 

2.  Signature.  —  The  complete  record 
of  each  case  shall  be  subscribed  by  the 
presiding  judge.  Neb.  Comp.  Stat. 
(1899),  §  6024.  But  where  a  judgment 
has  actually  been  rendered,  the  failure 
of  the  judge  to  sign  s«ch  judigment  or 
the  record  does  not  affect  the  validity 
of  the  judgment.     Fouts  v.  Mann,  15 


Neb.  172.     See  also  Scott  v.  Rohman. 
43  Neb.  618. 

3.  Definition.  —  A  judgment  is  trie 
final  determination'of  the  rights  of  the 
parties  in  an  action  or  proceeding  and 
may  be  entered  in  term  or  vacation. 
Nev.  Gen.  Stat.  (1885),  §  3169. 

In  General.  —  When  a  trial  by  jury 
has  been  had,  judgment  shall  be  en- 
tered by  the  clerk  in  conformity  to  the 
verdict  and  within  twenty-four  hours 
after  the  rendition  of  the  verdict,  unless 
the  court  order  the  case  to  be  reserved 
for  argument  or  further  consideration 
or  grants  a  stay  of  proceedings.  Nev. 
Gen.  Stat.  (1885),  §  3221.  But  the  de- 
cision in  an  action  or  proceeding  may 
be  written  or  signed  at  any  place  in  the 
state  by  the  judge  who  acted  on  the 
trial,  and  may  be  forwarded  to  and 
filed  by  the  clerk,  who  shall  thereupon 
enter  judgment  as  directed  in  the  de- 
cision, or  judgment  may  be  rendered  in 
open  court,  and  if  so,  entry  shall  be 
made  by  the  clerk  accordingly.  Nev, 
Stat.  (1895),  c.  49.  §  I- 

A  judgment  should  always  be  de- 
cided by  its  substance  rather  than  by 
its  form.  Terry  z^.  Berry,  13  Nev.  514; 
Humboldt  Mill,  etc.,  Co.  v.  Terry,  11 
Nev.  237. 

4.  A  wrong  reason  for  a  judgment 
which  is  in  itself  correct  will  not  vitiate 
or  affect  it.    Scott  v.  Haines,  4  Nev.  426. 
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plaintiff,  have  and  recover  from  said  RicJiard  Roe,  defendant,*  (.giving 
amount  or  thing  adjudged),"^  together  with  his  costs  and  disbursements 
incurred  in  this  action,  amounting  to  the  sum  of  thirty-seven  dollars. 
Judgment  recorded  the  sixth  dayofy^««^,  i89P,  book  ^,  pages 
^7,  28. 

Form  No.  1 1  8  6  5 .» 

State  of  Ne^u  Hampshire. 
Cheshire,  ss. 

At  the  Supreme  Court  held  at  Kee'ne,  within  and  for  the  County  of 
Cheshire,  on  the  first  Tuesday  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

Present, 
The  Honorable  yi7>4«  Marshall,  Associate  Justice,  presiding. 
John  Doe 


agamst 
Richard  Roe. 

Damages...  .$500 
Costs 30 


$530 

John  Doe,  of  Keem,  in  said  county,  plaintiff,  against  Richard  Roe, 
of  Keene,  in  said  county,  defendant,  in  a  plea  of  trespass  on  the  case, 
{set  out  count  as  in  the  writ),  to  the  damage  of  the  plaintiff,  as  he 
says,  the  sum  oi  Jive  hundred  doWars. 

This  action  was  entered  at  the  October  term,  a.  d.  i898.  The  par- 
ties appear  and  the  action  is  continued. f 

Now  at  this  term  the  parties  appear  and  the  said  defendant  comes 
and  defends,  etc.,  when,  etc.,  and  says  he  never  promised  in  manner 

1.  Parties  —  Generally.  —  Judgment  2.  Particular  Kind  of  Koney.  —  Where 

may  be  given  for  or  against  one   or  a  contract   is   made    payable    in   coin, 

more  of  several  plaintiffs  and  for  or  judgment  may  be  entered  for  coin  dol- 

against  one  or  more  of  several  defend-  lars.    Linn  v.  Minor,  4  Nev.  462.    And 

ants.     Nev.  Gen.  Stat.  (1S85),  §  3170.  where  the  note  was   made  payable  "  in 

Executor    or   Administrator.   —  The  gold  coin  or  its    equivalent  in  United 

effect  of  a  judgment  rendered  against  States   legal   tender  notes,"  the   judg- 

an  executor  or  administrator  upon  any  ment  should  fix  the  amount  to  be  paid 

claim    for  money  against    the  estate,  if  paid  in  gold,  and  the   amount  to  be 

testator  or   intestate,  shall  only   be  to  paid    if   paid    in   legal    tender    notes, 

establish  claim  in  the  same  manner  as  Wells  v.  Van   Sickel,  6    Nev.  45.      But 

if  it  had  been  allowed  by  the  executor  where  a  judgment,  otherwise   proper, 

or   the  administrator  and   the  district  was  made  payable  in  gold  coin  only, 

judge,  and  the  judgment  shall  be  that  and   the    sale   of   property    was   made 

the  executor  or   administrator   pay  in  under  it  for  gold  coin,  it  was  held  that 

due     course     of     administration     the  the  judgment  was  erroneous  but  not 

amount  ascertained   to  be  due.     Nev.  void.     Weil  v.  Howard,  4  Nev.  384. 

Stat.  (1897),  c.  116,  S  118.  Nev.  Stat.  (1895),  c.  5,  provides   that 

Partnership. — When  a  company  is  judgments  stated  in  terms  of  dollars 
sued  by  its  firm  name  and  subsequently  and  to  be  paid  in  money  shall  be  pay- 
on  trial  it  is  proved  who  compose  that  able  in  either  the  standard  silver  or 
company,  judgment  may  be  rendered  gold  coin  or  other  legal  money  author- 
not  only  against  the  company  proper,  ized  by  the  congress  of  the  United 
but  against  the  individuals  composing  States. 

that  company.     Gillig  v.  Lake   Bigler  3.  For  another  form  of  judgment  in 

Road  Co.,  2  Nev.  214.  New  Hampshire  see  Form  No.  6078. 
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and  form  as  the  plaintiff  has  thereof  alleged  against  him,  and  thereof 
puts  himself  upon  the  country  by  his  attorney,  Oliver  Ellsworth. 
And  the  plaintiff  likewise  by  his  attorney,  Jeremiah  Mason.* 

Issue  having  been  thus  joined,  the  parties,  their  witnesses  and 
evidence  being  fully  heard,  the  cause  is  committed  to  a  jury  sworn 
according  to  law  to  try  said  issues,  who  make  return  of  their  verdict 
thereon  into  court  and  on  oath  say:  The  jury  find  the  defendant  is 
guilty  in  manner  and  form  as  the  plaintiff  has  thereof  alleged  against 
him,  and  assess  the  damages  in  the  sum  oi  five  hundred  do\\a.rs. 

Whereupon  it  is  ordered  that  judgment  be  rendered  according  to 
said  verdict  for  plaintiff. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  recover 
against  the  deienda.n\.  five  hundred do\\a.rs,^  and  his  costs  of  suit  taxed 
at  thirty  dollars. 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  1 1  8  6  6  .* 

New  Jersey  Supreme  Court. 

•^       •     .        f  On  Contract. 
agamst       \  ^    Verdict 
Richard  Roe.  )  ^^  ^eraict. 

As  yet  of  the  tenth  day  of  October^  a.  d.  one  thousand  eight  hun- 
dred and  ninety-eight. 

Witness:  John  Marshall^  Esq.,  Chief  Justice, 
Calvin  Clark.,  Clerk, 
Jeremiah  Mason,  Attorney. 
Judgment  entered  the  tenth  day  of  December,  one  thousand  eight 
hundred  and  ninety-eight. 

Damages ^00 

Costs 30 


{^Here  set  out  a  copy  of  the  pleadings.') 

Therefore  let  a  jury  come  before  the  chief  justice  oLthe  Supreme 
Court  aforesaid,  at  a  Circuit  Court  to  be  held  at  Trenton,  in  and  for 

1.  Amount —  Generally. — The  amount  at  the  next  term,  and  the  said  supreme 
for  which  judgment  is  rendered  must  court  shall  receive  and  file  the  same 
be  stated  with  certainty.  Wilbur  v.  and  give  judgment  thereon  according 
Abbot,  58  N.  H.  272.  But  it  is  suffi-  to  law.  N.  J.  Gen.  Stat.  (1895),  p. 
cient  if  the  sum   recovered  can  be  defi-  2573,  §  240. 

nitely  and  certainly  ascertained  by  an  Mtist    be   Written  Out   at    Length.  — 

inspection   of   the   record.     Wilbur   v.  Judgment  must  be  entered   in    words 

Abbot,  58  N.  H.  272.  written  at  length  and  not  in  figures;  if 

How    Expressed.  —  Judgments    for  entered  in  figures,  it  will  be  reversed, 

debt,  damages   or   costs   shall    be  ren-  Cole  v.  Petty,  2  N.  J.  L.  57;  Walton  v. 

dered  in  dollars  and  cents.     N.  H.  Pub.  Vanderhoof,  2   N.  J.   L.   69;   Potter  v. 

Stat.  (iSgi),  c.  228,  §  I.  Piatt,  2  N.  J.  L.  70;  Newcomb  v.  Dow, 

2.  Judgment  on  Transcript  of  Circuit  2  N.  J.  L.  77;  Neal  v.  Collins,  2  N.  J.  L. 
Court.  —  When  an  issue  in  the  supreme  80;  M'Calla  v.  M'Caulay,  2  N.  J.  L.  81; 
court  is  tried  by  a  circuit  court,  the  jus-  Falkenburg  v.  Woodmansie,  2  N.  J.  L. 
tice  before  whom  such  circuit  court  86;  Steelman  f.  Ackley,  2  N.  J.  L.  92. 
shall  be  held  shall  return  the  transcript.  Illustrations.  —  For  other  forms  of 
with  the  verdict  and  other  proceedings  judgments  in  New  Jersey  see  Forms 
before  him   had,  to  the  supreme  court  Nos.  6084,  3168,  438. 
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the  county  oi  Mercer,  on  the  tenth  day  oi  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  by  whom,  etc., 
who  neither,  etc.,  to  recognize,  etc.,  comes  as  well,  etc.,  the  same 
day  is  given  to  the  parties  aforesaid,  then,  etc. 

Afterward,  to  wit,  at  a  Circuit  Court  holden  at  Trenton,  in  and 
for  the  county  of  Mercer,  before  the  Honorable  John  Marshall, 
Chief  Justice  of  the  Supreme  Court,  on  the  tenth  day  oi  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  comes 
as  well  the  said  plaintiff  as  the  said  defendant,  by  their  respective 
attorneys  within  mentioned,  and  the  jurors  of  the  jury  between  the 
parties  aforesaid,  in  the  plea  aforesaid,  being  also  summoned,  come, 
who,  to  speak  the  truth  of  the  matters  and  things  within  contained, 
being  chosen,  tried  and  sworn,  say  upon  their  oath*  that  the  said 
defendant  did  undertake  and  promise  in  manner  and  form  as  the 
plaintiff  hath  in  his  said  declaration  alleged,  and  they  assess  the 
damages  of  the  said  plaintiff,  by  reason  of  the  not  performing  of  said 
promises  and  undertakings,  for  and  above  the  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  at  the  sum  of  two  hun- 
dred dollars,  and  for  those  costs  and  charges  the  sum  of  six  cents. 

John  Marshall,  Chief  Justice. 

Therefore,  it  is  considered  that  the  said  plaintiff  ^  do  recover 
against  the  said  defendant  his  damages  ^  by  the  jurors  aforesaid,  in 
form  aforesaid  assessed,^  and  also  the  sum  of  thirty  dollars  for  his 
said  costs  and  charges  by  the  said  court  before  the  justices  thereof 
now  here  adjudged,  of  increase  to  the  said  plaintiff,  and  with  his 
assent,  which  said  damages,  costs  and*  charges  in  the  whole  amount 
to  the  sum  of  two  hundred  and  thirty  dollars.  And  the  said  defend- 
ant in  mercy,  etc.* 

Judgment  signed  this  tenth  day  of  December,  iS98. 

John  Marshall,  Chief  Justice. 

1.  Parties.  —  Judgment  must  be  en-  Hann  v.  Gosling,  g  N.  J.  L.  248.  But 
tered  in  the  name  of  the  plaintifif.  if  judgment  be  given  for  the  plaintiff 
Souder  v.  Stout,  3  N.  J.  L.  8.  for  a  sum  certain,  of  debt  or  damages, 

2.  Debt  or  Damages.  —  If,  in  an  ac-  "with  costs  to  be  taxed,"  or  for  costs, 
tion  of  debt,  judgment  be  rendered  for  leaving  a  blank  space  to  be  filled  up 
the  plaintiff  for  a  sum  certain,  without  with  the  amount,  it  will  be  a  good 
saying  whether  it  is  for  debtor  dam-  judgment  for  the  debt  or  damages,  and 
ages,  it  will  be  intended  to  be  a  judg-  the  plaintiff  can  have  execution  for  that 
ment  in  debt.  Cook  v.  Brister,  19  N.  only.  Cook  ».  Brister,  19  N.  J.  L.  73. 
J.  L.  73.  And  where,  in  an  action  on  Must  be  in  Dollars  and  Cents.  — All 
the  case  for  damages,  the  judgment  decrees,  verdicts  and  judgments  shall 
ran  in  these  words:  "  I  give  judgment  be  expressed  in  dollars  or  units,  dimes 

for    £ debt,    and     £ — —    costs,"  or   tenths,    cents   or    hundredths    and 

whereas    the   judgment    should    have  mills  or  thousandths.     N.  J.  Gen.  Stat, 

been  for  damages,  it  was  held  that  the  (1895),  p.  2094,  i^   i.     And  a  judgment 

word  debt  was  mere  surplusage  which  entered   for   sterling   money   of  Great 

did  not  affect  the  judgment.     White  r,  Britain  is  void.     Warder  v.  Whitall,  i 

McCall,  I  N.  J.  L.  no.  N.  J.  L.  98. 

3.  Amount — Generally. — The  amount  4.  And  the  defendant  In  mercy,  etc.; 
for  which  a  judgment  is  rendered  must  that  is,  that  defendant  be  amerced  or 
be  stated,  and  where  a  blank  space  is  fined  for  his  delay  of  justice.  If  the 
left  for  the  purpose  of  filling  up  the  judgment  is  that  the  plaintiff  be  in 
amount,  the  judgment  will  be  reversed,  mercy,  etc.,  it  means  that  he  be  amerced 
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Form  No.  11867.' 
John  Doe 
No.  13.      against 

Richard  Roe. 

Comes  the  plaintiff  in  the  above  entitled  action  hy  Jeremiah  Mason, 
his  attorney,  and  the  defendant  by  Joseph  Story,  his  attorney.  And 
a  jury  of  twelve  persons  being  regularly  impaneled  and  sworn  to  try 
said  action,  witnesses  on  the  part  of  plaintiff  and  defendant  are 
sworn  and  examined.  After  hearing  the  evidence,  arguments  of 
counsel  and  instructions  of  the  court,  the  jury  retire  to  consider  of 
their  verdict  and  subsequently  return  into  court,  and  being  called, 
answer  to  their  names  and  say:  {Here  set  out  the  verdict  infull^. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  said 
plaintiff,  John  Doe,  do  have  and  recover  of  and  from  the  said  defend- 
ant, Richard  Roe, '^  the  said  sum  of  one  thousand  dollars,  together  with 
all  costs  herein  to  be  taxed,  and  that  execution  issue  for  collection  of 
the  same. 

Form  No.  i  1868.8 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

This  cause  having  been  brought  on  for  trial  before  the  Honorable 
John  Marshall,  one  of  the  justices  of  said  court,  and  a  jury,  at  the 


for  his  false  claim  {pro  /also  clamore 
sud).  In  ancient  times  this  amercing 
or  fining  was  for  a  considerable  sum  of 
money,  then  it  became  only  nominal, 
and  now  it  is  and  has  been  for  a  long 
time  entirely  obsolete.  See  3  Bl.  Comm. 
398,  399;  Stephen's  PI.  no.  This  clause, 
called  the  misericordia,  although  mere 
surplusage,  is  useful,  as  it  serves  to 
show  at  a  glance  that  the  judgment  is 
not  a  judgment  of  capiatur.  Jeffery's 
Law  Prec.  385,  note. 

1.  In  General. —  To  render  a  judg- 
ment valid  upon  its  face,  it  is  only 
necessary  for  it  to  appear  that  the  court 
had  jurisdiction  of  the  subject-matter 
of  the  action  and  of  the  parties  and 
that  a  judgment  had  in  fact  been  ren- 
dered. Maxwell  v.  Stewart,  22  Wall. 
(U.  S.)  77. 

2.  Parties. — Where  judgment  is  en- 
tered against  the  "defendant,"  it  is  a 
judgment  against  both  defendants, 
where,  in  the  title  of  the  case,  one  of 
the  defendants  is  described  by  name 
and  the  other  is  referred  to  only  by 
''"' et  al."  New  Mexico,  etc.,  R.  Co.  v. 
Madden,  7  N.  Mex.  215;  Union  Trust 
Co.  V.  Atchison,  etc.,  R.  Co.,  8  N. 
Mex.  159. 

8.  New  York.  —  Code  Civ.  Proc, 
(1899),  §§  1200  et  seq.,  1225  et  seq. 


Must  be  in  writing.  Meeker  v.  Van 
Rensselaer,  15  Wend.  (N.  Y.)  397. 

Folioing  Judgment. —  Every  judgment 
exceeding  two  folios  in  length  shall  be 
distinctly  numbered  and  marked  at  each 
folio  in  the  margin  thereof.  Hun's 
N.  Y.  Ct.  Rules  (1896),  No.  19.  But 
failure  to  folio  a  judgment  is  a  mere 
irregularity  and  no  ground  for  vacat- 
ing the  judgment,  where  the  adverse 
party  has  not  been  prejudiced  thereby. 
New  York  City  Baptist  Mission  Soc.  v. 
Tabernacle  Baptist  Church,  10  N.  Y. 
App.  Div.  288.  The  irregularity  to  be 
taken  advantage  of  must  be  brought  to 
the  notice  of  the  adverse  party  by  re- 
turning the  certified  copy  with  notice 
or  objection  thereto.  New  York  City 
Baptist  Mission  Soc.  v.  Tabernacle 
Baptist  Church,  9  N.  Y.  App.  Div.  527. 

Certainty.  —  A  judgment  should  be 
expressed  in  such  language  as  to  be 
capable  of  being  understood.  U.  S. 
L.  Ins.  Co.  V.  Jordan,  46  Hun  (N.  Y.) 
201.  And  the  record  must  indicate  that 
the  question  adjudicated  was  presented 
either  by  the  pleadings  or  by  the  con- 
tention of  the  party  present  upon  trial. 
Reynolds  v.  Stockton,  27  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  112. 

Argumentative  Recitals.  —  The  recitals 
in  a  dec.-ee  should  not  be  argumenta- 
8  Volume  10. 


11868. 


JUDGMENTS  AND  DECREES. 


11868. 


trial  term  of  this  court,  held  at  the  county  court-house  in  Riverhead,  in 
said  county  of  Suffolk,  on  the  tenth  day  of  October,  a.  d.  i%99,  and 
Richard  Roe,  the  said  defendant,  having  appeared  ^  by  Jeremiah  Mason^ 
Esq.,  his  counsel  herein,  and  the  issues  herein  having  been  tried  and 
a  verdict  duly  rendered  for  John  Doe,  the  said  plaintiff,  on  the  tenth 
day  of  October,  a.  d.  i^99,  for  the  sura  of  one  thousand  dollars: 

Now,  therefore,  on  the  motion  of  Oliver  Ellsworth,  Esq.,  attorney 
for  John  Doe,  the  said  plaintiff,  pursuant  to  said  verdict  so  found  as 
aforesaid. 

It  is  adjudged  that  John  Doe,  the  said  plaintiff,  do  have  and  recover 
of  and  from  Richard  Roe,  the  said  defendant,^  the  sum  of  one  thousand 


live,  but  sh  juld  state  merely  the  con- 
clusions of  law  and  fact.  Dey  v. 
Punham,  2  Johns.  Ch.  (N.  Y.)  182. 

Teohnical  inaccuracies  do  not  neces- 
sarily render  a  judgment  void.  Decker 
V.  Kitchen.  26  Hun  (N.  Y.)  173. 

Unaathorized  interpolation  of  objec- 
tionable words  by  the  clerk  does  not  en- 
large or  abridge  the  scope  of  operation 
of  a  judgment  which  he  had  authority  to 
enter.  Brusiez'.  Peck, 62  Hun(N.Y.)248. 

The  insertion  of  the  words  "on  the 
merits,"  in  a  judgment  entered  by  the 
clerk,  is  erroneous,  where  such  words 
are  not  authorized  by  the  decision  or 
the  judgment  as  rendered  by  the  court. 
Terry  v.  Home,  59  Hun  (N.  Y.)  492; 
Freeman  v.  U.  S.  Electric  Light.  Co.,  59 
Hun  (N.  Y.)  341;  Petrie  v.  Hamilton 
College,  92  Hun  (N.  Y.)  81;  Mannion 
V.  Broadway,  etc.,  R.  Co.,  18  Civ.  Proc. 
Rep.  (N.  Y.  Supreme  Ct.)  40;  Card  v. 
Meincke,  70  Hun  (N.  Y.)  382. 

Settling  Form  After  Decision.  —  After 
decision  at  a  special  term,  the  court  may, 
on  less  than  eight  days'  notice,  settle 
the  form  of  judgment.  Parker  v.  Lin- 
den, 59  Hun  (N.  Y.)  359. 

Judgment  Against  Deceased  Person.  — 
Where  a  judgment  for  a  sum  of  money 
is  entered  against  a  party  after  his 
death,  a  memorandum  of  the  party's 
death  must  be  entered  with  the  judg- 
ment in  the  judgment-book.  N.Y.  Code 
Civ.  Proc.  (1899),  §§  763  et  seq.,  1210. 

Precedents.  —  In  Barlow  v.  Steel,  65 
Mo.  611,  and  in  Smith  v.  Steel,  81  Mo. 
457,  the  following  New  York  judgment 
is  set  out: 

^'Supreme  Court. 
Lorenzo  Barlow      ") 

against  [judgment  signed 

Daniel  C.  Steel  and  |     March  24,  i86j. 
George  W.  Robinson.  J 

This  cause  having  been  reached  in 
its  order  on  the  calendar  at  the  term  of 
this  court  held  at  the  court-house  in  Elli- 
■cottville,  Cattaraugus  county,  commenc- 


ing on  the  fourth  Monday  of  September, 
i8j2,  and  the  issues  of  the  fact  therein 
having  been  tried  by  a  jury,  and  the 
jury  having  found  a  verdict  for  the 
plaintiff  against  the  defendant  Daniel 
C.  Steel  for  the  sum  of  four  hundred  and 
fifty-two  dollars  and  seventy-three  cents, 
and  on  reading  and  filing  tipulation 
of  defendant's  attorney,  on  motion  of 
Henderson  6^  Wentworth,  plaintiff's  at- 
torneys, it  is  adjudged  by  the  court 
that  the  plaintiff  Lorenzo  Barlow  recover 
of  the  defendant  Z?a««V/C  Steel,  the  sum 
of  four  hundred  and  fifty-two  dollars  and 
seventy-three  cents,  the  amount  of  said 
verdict,  together  with  interest  thereon 
from  the  time  of  the  rendering  of  said 
verdict  to  this  date,  being  the  sum  of 
three  hundred  and  thirty-two  dollars  and 
seventy-five  cents;  amounting  in  the 
whole  to  <he  sum  of  seven  hundred  and 
eighty- five  dollars  and  forty-eight  cents. 
Thomas  A.  E.  Lyman,  Clerk." 
For  other  forms  of  judgments  in  A'ifw 
York  see  Stanley  v.  Anderson,  i  Code 
Rep.  (N.  Y.)  52;  King  v.  Poole,  36  Barb. 
(N.  Y.)  242;  and  Forms  Nos.  3576,  5994, 
6458,  6459,  7973,  7976,  8268.  S271,  9763. 

1.  Showing  Jurisdiction  of  Coort.  —  A 
failure  to  state,  in  the  record  of  judg- 
ment rendered  by  a  court  of  general 
jurisdiction,  that  the  court  had  obtained 
jurisdiction  of  the  person  of  the  defend- 
ant by  alleging  him  to  be  in  custody  or 
that  he  had  been  served  with  a  declara- 
tion or  had  appeared,  or  something 
equivalent  to  said  allegation,  is  no  error 
or  cause  of  special  demurrer.  Hart  v. 
Seixas,  21  Wend.  (N.  Y.  )  40.  But  a 
judgment  in  an  action  commenced  by 
publication  should  show  jurisdiction 
upon  its  face.  Hallett  v.  Righters,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  43. 

2.  Parties,  Generally.  —  Judgment  may 
be  given  for  or  against  one  or  more 
plaintiffs  and  for  or  against  one  or 
more  defendants.  N.  Y.  Code  Civ. 
Proc.  (1899),  §  1204. 


10  E.  of  F.  P.  — 44. 
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dollars,^  together  with  fifty  dollars  costs,^  amounting  in  all  to  the 
sum  of  one  thousand  and  fifty  dollars. 


Defen^&nt  —  Generally.  —  The  use  of 
the  word  "defendant,"  in  a  judgment 
rendered  in  an  action  against  several 
defendants,  will  not  authorize  a  con- 
sideration of  a  judgment  as  against 
either  one  of  the  defendants.  Zimmer 
V.  Bantel,  (Supreme  Ct.)  28  N.  Y.  St. 
Rep.  Sgg. 

Known  by  Two  Names.  —  Where  a 
debtor  is  clearly  known  by  two  names, 
a  judgment  against  him  in  either  name 
is  good  as  to  him  and  his  receiver. 
Isaacs  V.  Mintz,  (City  Ct.)  11  N.  Y. 
Supp.  423. 

Joint  Contractors. — Judgment  against 
makers  of  a  joint  and  several  contract 
must  be  against  all  the  makers  sued. 
Plainer  v.  Johnson,  3  Hill  (N.  Y.)  476. 

Municipality .  —  Judgment  entered 
against  the  county,  city  or  town  in  its 
corporate  name,  or  against  the  party  or 
oflScer  representing  such  a  municipality, 
is  sufficient  as  binding  the  citizens  and 
tax-payers  of  tne  municipality  named 
in  the  judgment.  Ashton  v.  Rochester, 
133  N.  Y.  187. 

Omission  of  initial  of  the  middle 
name  of  the  defendant  does  not  render 
the  judgment  invalid  or  prevent  its  be- 
coming a  lien  upon  the  defendant's 
real  estate  as  against  a  subsequent  pur- 
chaser from  him  in  good  faith.  Clute  v. 
Emmerich,  26  Hun  (N.  Y.)  10. 

Partners.  —  Judgment  is  properly 
rendered  against  all  copartners,  not- 
withstanding some  of  them  have  not 
been  served.  Staiger  v.  Theiss,  19 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  170. 

Record  Party  Defendant. — It  is  proper 
to  enter  judgment  in  the  name  of  the 
record  party,  where  there  has  been  a 
revivor  or  continuance  under  N.  Y. 
Code  Civ.  Proc.  (1899),  §  757.  Section 
763  does  not  apply  to  such  cases.  Sim- 
mons V.  Craig,  (Supreme  Ct.)  43  N.  Y. 
St.  Rep.  358. 

1.  Amount  —  Blank.  —  To  sign  judg- 
ment record  in  blank  as  to  amount  of 
damages  is  irregular.  Frost  v.  Flint,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  125. 

Dollars.  —  The  word  "dollars"  has 
been  considered  to  mean  legal  tender 
currency.  Lillie  v.  Sherman,  39  How. 
Pr.  (N.  Y.  Supreme  Ct.)  287.  But  in  a 
judgment  upon  a  contract  payable  in 
coin  the  use  of  the  word  "dollars" 
has  been  held  to  mean  "coined  dol- 
lars." Ransford  v.  Marvin,  8  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  432. 


Items  of  Damage. —  Under  N.  Y.  Code 
Civ.  Proc.  (1899),  §  1022,  the  court  finds 
the  gross  amount  of  damages,  without 
specifying  the  amount  of  damages 
awarded  on  each  of  several  grounds. 
The  particular  items  awarded  need  not 
be  incorporated.  Syracuse  Solar  Salt 
Co.  V.  Rome,  etc.,  R.  Co.,  11  N.  Y. 
App.  Div.  557. 

On  contract  payable  in  gold  coin,  see 
Prince  Edward's  Island  Bank  v.  Trum- 
bull, 4  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  82;  Cram  v.  Webb,  9  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  245;  Grund 
V.  Pendergast.  58  Barb.  (N.  Y.)  216; 
Commonwealth  Bank  v.  Van  Vleck,  49 
Barb.  (N.  Y.)  508;  Wilson  v.  Morgan, 
30  How.  Pr.  (N.  Y.  Super.  Ct.)  386; 
Kellogg  V.  Sweeney,  46  N.  Y.  291; 
Chrysler  v.  Renois,  43  N.  Y.  209;  Quinn 
V.  Lloyd,  I  Sweeny  (N.  Y.)  253;  Bron- 
son  V.  Rodes,  7  Wall.  (U.  S.)  229. 

Pate  of  Damages.  —  Where  either 
party  is  entitled  to  recover  damages, 
he  may  recover  any  rate  of  damages 
which  he  might  have  heretofore  recov- 
ered. N.  Y.  Code  Civ.  Proc.  (1899),  § 
1208. 

Interest — Generally. — Judgment  for 
a  sum  of  money  bears  interest  from  the 
time  when  it  is  entered.  But  where  a 
judgment  directs  that  money  paid  out 
shall  be  refunded  or  repaid,  the  direc- 
tion includes  interest  from  the  time 
when  the  money  was  paid  out  unless 
the  contrary  is  expressed.  N.  Y.  Code 
Civ.  Proc.  (1899),  §  1211. 

Where  final  judgment  is  rendered  for 
a  sum  of  money,  awarded  by  a  verdict,, 
report  or  decision,  interest  upon  the 
sum  awarded  from  the  date  of  the  ver- 
dict, report  or  decision  to  the  time  of 
entering  judgment  must  be  computed 
by  the  clerk,  added  to  the  sum  awarded, 
and  included  in  the  amount  of  the 
judgment.  N.  Y.  Code  Civ.  Proc. 
(1899).  §  1235. 

Pate.  —  Upon  a  judgment  rendered 
prior  to  the  passage  of  the  act  decreas- 
ing to  six  per  cent.  (N.  Y.  Laws  (1879).. 
c.  538)  the  judgment  creditor  is  entitled 
to  interest  at  the  old  rate  to  January 
I,  1880,  at  which  time  the  act  went 
into  effect,  but  only  at  the  reduced  rate, 
to  be  six  per  cent,  thereafter.  O'Brian 
V.  Young,  95  N.  Y.  428;  Proutv  v.  Lake 
Shore,  etc.,  R.  Co.,  95  N.  Y.  667. 

2.  Costs.  —  It  has  been  held  that  the 
amount  of  costs  need  not  be  inserted  at 


690 


Volume  ID, 


11868. 


JUDGMENTS  AND  DECREES. 


11869. 


This  judgment  signed  and  entered  this  tenth  day  of  October.,  a.  d. 

Calvin  Clark,  County  Clerk  of  Suffolk 
County,  New  York.^ 

Form  No.  1 1  8  6  9  .* 

Wake  County:  —  In  the  Superior  Court. 
John  Doe,  plaintiff,      i 

against  >■  Judgment  for  Plaintiff  —  On  a  Verdict. 

Richard  Hoe,  defendant.  ) 


the  entry  of  the  judgment,  but  may  be 
inserted  by  the  clerk  subsequently. 
Cotes  z'.  Smith,  29  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  326. 

Bedaction  of  Costs.  —  After  costs  are 
retaxed  and  reduced  on  relaxation,  the 
judgment  should  not  be  changed,  but 
the  relaxation  credited  upon  the  execu- 
tion. Hewitt  V.  City  Mills,  29  Abb. 
N.  Cas.  (N.  Y.  Ct.  App.)  459. 

1.  When  Entered.  —  Judgment  may 
be  entered  in  term  or  vacation.  N.  Y. 
Code  Civ.  Proc.  (1899),  §  1202.  And 
must  be  entered  in  the  first  instance, 
pursuant  to  the  direction  of  the  court, 
at  a  term  held  by  one  judge,  except 
where  special  provision  is  otherwise 
made  by  law.  N.  Y.  Code  Civ.  Proc. 
(1899),  §  1203. 

It  is  proper  to  date  the  judgment  on 
the  day  the  court  ordered  it  to  be  en- 
tered. Clark  V.  Clark,  (Supreme  Ct.) 
52  N.  Y.  St.  Rep.  228.  And  it  has 
been  held  that  the  caption  of  a  decree, 
unless  otherwise  directed  by  the  court, 
should  correspond  with  the  time  of  the 
actual  entry  of  such  a  decree;  and 
where  a  decree  is  entered  nunc  pro 
tunc  as  of  a  previous  date,  it  should  ap- 
pear by  some  entry  in  the  minutes  of 
decrees  or  in  the  minutes  of  proceed- 
ings in  the  case,  or  both,  at  w^hat  time 
the  decree  was  actually  entered.  Bar- 
clay V.  Brown,  7  Paige  (N.  Y.)  245. 

2.  Signature  of  Clerk.  —  Every  judg- 
ment shall  be  signed  by  the  clerk  and 
filed  in  his  oflice,  and  such  signing  and 
filing  shall  constitute  the  filing  and  en- 
try of  the  judgment.  N.  Y.  Code  Civ. 
Proc.  (1899),  ^  1236;  DeLaney  v.  Bliz- 
zard, 7  Hun  (N.  Y.)  66;  Rousseau  v. 
Bleau,  (Supreme  Ct.)  29  N.  Y.  St.  Rep. 
334;  Manning  v.  Guyon,  i  Code  Rep. 
(N.  Y.)  43.  But  the  omission  of  the 
clerk  to  sign  judgment  is  an  irregu- 
larity which  may  be  corrected  by 
amendment.  Lythgoe  v.  Lythgoe,  75 
Hun  (N.  Y.)  147;  Van  Alstynez/.  Cook, 
25  N.  Y.  489. 


The  words  "  filed,  etc.,"  do  not  con- 
stitute a  suflScient  signing  of  the  judg- 
ment.    Manning    v.  •Guyon,    i    Code 

Rep.  (N.  Y.)43. 

Signature  of  Judge.  —  Failure  of  the 
judge  to  sign  the  judgment  is  imma- 
terial, his  signature  being  wholly  super- 
fluous. Clapp  V.  Hawley,  97  N.  Y. 
610;  DeLaney  v.  Blizzard,  7  Hun  (N. 
Y.)  66.  It  is  only  where  an  interlocu- 
tory judgment  is  rendered  with  the  di- 
rection that  a  final  judgment  be  settled 
by  the  court  that  the  signature  of  the 
judge  to  the  final  judgment  is  required. 
Clapp  V.  Hawley,  97  N.  Y.  610.  See 
N.  Y.  Code  Civ.  Proc.  (1899),  §  1231. 
It  need  not  be  signed  by  the  judge, 
where  he  has  signed  the  findings  or  or- 
der for  judgment.  DeLaney  v.  Bliz- 
zard, 7  Hun  (N.  Y.)  66;  Clapp  v,  Haw- 
ley, 97  N.  Y.  610. 

Under  the  former  chancery  practice, 
however,  the  enrolled  decree  was  re- 
quired to  be  signed  by  the  chancellor 
or  vice  chancellor  and  also  by  the 
register  or  clerk.  Rochester  Bank  v. 
Emerson,  10  Paige  (N.  Y.)  359. 

3.  In  General.  —  A  conditional  judg- 
ment is  invalid.  Hinton  v.  Life  Ins. 
Co.,  116  N.  Car.  22,  in  which  case  the 
judgment,  which  was  held  bad  because 
of  the  condition  interlined  by  the 
judge,  was  in  the  following  form,  to 
wit: 

"  This  case  coming  now  to  be  heard 
by  the  Court  upon  the  plaintiff's  mo- 
tion for  judgment  for  default  of  an 
answer  properly  verified,  and  the  Court 
being  of  opinion  that  there  was  no 
verified  answer,  granted  the  motion. 
Before  this  judgment  was  entered 
defendants  asked  to  be  permitted,  in 
the  discretion  of  the  Court,  to  verify  its 
answer,  which  the  Court  granted  upon 
the  condition  that  if  the  ruling  of  the 
Court  is  sustained  on  appeal  the  de- 
fendant would  submit  to  a  judgment 
for  the  sum  of  %4s6.8o,  the  amount  of 
premium    actually    paid   by   plaintiff, 
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At  3l  Superior  Court,  held  at  the  court-house  in  Raleigh  on  the  twenty- 
second  day  of  March,  i  '^96.  ^ 

Present,  Hon.  John  Marshall,  Judge. 

The  issue  in  this  action  having  been  brought  on  for  trial  before 
his  honor  and  a  jury,  and  a  verdict  for  the  plaintiff  having  been 
duly  rendered: 

Now,  on  motion  oi  Jeremiah  Mason,  counsel  for  the  plaintiff: 

It  is  adjudged,  that  said  plaintiff  recover  of  said  defendant  ^  the 
sum  of  one  thousand  diO\\2,rs>^  found  by  the  jury.  With.  Jifty-Jive  dollars 


which  the  defendant  accepted,  but  ex- 
cepted to  the  ruling  of  the  Court  and 
appealed.  Thereupon,  on  motion  of 
plaintiff  it  is  ord^ed  and  adjudged  by 
the  Court  that  the  plaintiff  recover  of 
the  defendant  the  sum  of  %4j6.8o  with 
interest  from  September  lyth,  iSg^,  till 
paid,  and  the  costs  of  this  action  to  be 
taxed  by  the  Clerk.  It  is  further  or- 
dered as  a  further  consideration  of  the 
exercise  of  the  above  discretion  in  de- 
fendant's favor  that  this  judgment  shall 
not  prejudice  the  balance  of  the  plain- 
tiff's claim,  but  his  right  to  same  shall 
be  held  at  a  subsequent  term  and  the 
cause  is  continued  till  the  next  court  as 
to  said  balance. 

Defendant  appeals;  bond  in  the  sum 
of  $2j.oo  adjudged  sufficient;  thirty 
days  allowed  defendant  to  make  up 
case  and  thirty  days  thereafter  allowed 
plaintiff  to  except.  New  verification 
filed  as  allowed  by  the  Court. 

James  D.  Mc/ver,  Judge, 
Presiding. 

The  words  '  that  if  the  ruling  of  the 
Court  is  sustained  on  appeal' interlined 
above  were  written  by  myself. 

James  D.  Mclver,  fudge,  etc. ' ' 

ninstrations.  —  For  other  forms  of 
judgments  in  North  Carolina  see  Neal 
V.  Hussey,  3  Jones  L.  (48  N.  Car.)  70; 
Davis  V.  Baker,  67  N.  Car.  388;  McLean 
V.  McLean,  84  N.  Car.  366;  Davis  v. 
Rogers,  84  N.  Car.  412;  Hinsdale  v. 
Hawley,  89  N.  Car.  87;  Ray  v.  Wil- 
coxon,  107  N.  Car.  514;  Oxford  Bank 
V  Bobbitt,  108  N.  Car.  525;  Bailey  v. 
Barron.  112  N.  Car.  54;  Morrison  v. 
McDonald,  113  N.  Car.  327;  Futrell 
V.  Deanes,  116  N.  Car.  38;  Wright  v. 
Harris,  116  N.  Car.  462;  In  re  Robinson, 
117  N.  Car.  533;  Ferrell  v.  Hales,  119 
N.  Car.  199;  Simmons  v.  Allison,  119 
N.  Car.  556;  Jeffries  v.  Aaron,  120  N. 
Car.  167;  Field  v.  Wheeler,  120  N.  Car. 
264;  Causey  v.  Snow,  t20  N.  Car.  279; 
Taylor  v.  Smith,  121  N.  Car.  76;  Worth 
V.  Piedmont  Bank,  121  N.  Car.  343; 
Caldwell  v.  Wilson,  121  N.  Car.  425; 
Sugg  V.  Bernard,  122  N.  Car.  155;  Mc- 


Gehee  v.  Tucker,  122  N.  Car.  186; 
Hairston  v.  Garwood,  123  N.  Car.  345; 
Matter  of  Young,  123  N.  Car.  358;  Will- 
iams V.  Maxwell,  123  N.  Car.  586; 
Cherry  v.  Burns,  124  N.  Car.  761;  Rich- 
mond, etc.,  R.  Co.  V.  Reidsville,  2  Int. 
Com.  Rep.  416;  and  Forms  Nos.  8192, 
7864,  6068,  5996,  5995,  704. 

1.  Date  — Where  a  warrant  was  dated 
on  a  certain  day  and  an  execution  was 
dated  on  the  same  day,  it  was  held  that 
a  judgment  on  the  same  piece  of  paper 
with  them  was  thereby  made  sufficiently 
certain  as  to  the  time  of  its  rendition. 
Clayton  v.  Fulp,  7  Jones  L.  (52  N.  Car.) 
444. 

All  judgments  rendered  in  any  county 
by  the  superior  court  thereof  during  the 
term  of  the  court,  and  docketed  during 
the  same  term  or  within  ten  days  there- 
after, shall  be  held  and  deemed  to  have 
been  rendered  and  docketed  on  the  first 
day  of  said  term.     N.  Car.  Code  (1883), 

§433- 

2.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  or  for  or 
against  one  or  more  of  several  defend- 
ants.    N.  Car.  Code  (1883),  §  424. 

Partners.  —  Where  an  action  was 
brought  by  partners  in  their  individual 
names  and  the  judgment  was  in  the 
firm  name  alone,  it  was  held  that  this 
was  a  variance  for  which  a  judgment 
might  have  been  reversed  at  common 
law,  but  that  the  error  was  cured  by 
the  statute  of  amendments.  Brooks  v. 
Ratcliff,  II  Ired.  L.  (33  N.  Car.)  321. 

3.  Paxticnlar  Kind  of  Money.  —  An 
action  upon  a  bond  "payable  in  gold 
or  its  equivalent  in  currency,"  the 
amount  which  plaintiff  is  entitled  10 
recover  must  be  measured  by  ascer- 
taining its  equivalent  in  currency,  and 
it  is  error  to  render  judgment  in  the 
alternative.  Dunn  v.  Barnes,  73  N.  Car. 
273.  And  it  is  erroneous  to  render 
judgment  "to  be  paid  in  old  North 
Carolina  bank  money  at  par  of  any 
bank  in  the  state."  Swain  v.  Smith,  65 
N   Car.  211. 
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costs  1  and  disbursements,  amounting  in  the  whole  to  one  thousand  and 
fifty-five  dollars  (with  interest  ^  on  one  thousand  dollars,  till  paid). 

John  Mar  shall ^"^  Judge  Fourth  District. 

Form  No.  1 1  8  7  c* 


ss. 


In  District  Court,  Sixth  Judicial 
District. 


Judgment  on  Trial. 


State  of  North  Dakota^  \ 
County  of  Burleigh.        \ 

John  Doe^  plaintiff, 

against 

Richard  Roe.,  defendant. 

This  action  having  been  regularly  placed  upon  the  calendar  for 
trial  at  the  October  term  of  the  District  Court,  begun  and  holden  at 
the  court-house  in  the  city  of  Bismarck^  on  the  sixth  day  of  October, 
A.  D.  1 899,  and  having  been  reached  in  its  regular  order  for  trial, 
plaintiff  appearing  by  yifr^/w/Vz^  J/a^i^w,  attorney,  and  defendant  by 
Joseph  Story,  attorney,  and  a  trial  by  jury  having  been  had  and  the 
jury  having  rendered  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  one  thousand  dollars  (%1,000)*  and  the  court 
having  ordered*  judgment  in  accordance  with  said  verdict  and  for 
the  costs  and  disbursements  herein,  to  be  taxed  by  the  clerk; 

Now,  therefore,  on  motion  oi  Jeremiah  Mason,  attorney  for  said 
plaintiff,  it  is  adjudged  and  determined  that  said  plaintiff  do  have 


1.  Costs.  —  The  clerk  shall  insert  in 
the  entry  of  judgment  the  sum  of  the 
allowances  for  costs  as  provided  by 
the  code,  the  necessary  disbursements 
including  fees  of  oflScers  allowed  by 
law,  the  fees  of  witnesses,  reasonable 
compensation  of  notaries  in  taking 
depositions,  and  the  fees  of  referees. 
N.  Car.  Code  (1883),  §  532. 

2.  Interest.  —  The  principal  sum  on 
all  contracts  for  the  payment  of  money, 
excepting  money  due  on  penal  bonds, 
shall  bear  interest  from  the  time  of 
rendering  judgment  thereon  until  it  be 
paid  and  satisfied.  N.  Car.  Code  (1883), 
1^30.     See  also  g§  529,  531. 

3.  Sigrnatore.  —  In  all  cases  where  a 
judgment  of  the  superior  court  is 
required  to  be  approved  by  a  judge,  it 
shall  be  approved  by  the  judge  having 
jurisdiction  of  receivers  and  injunc- 
tions. N.  Car.  Code  (1883),  §  433.  And 
every  order  or  judgment  in  a  special 
proceeding,  which  is  required  to  be 
made  by  a  judge  of  the  superior  court, 
either  in  or  out  of  term,  shall  be  au- 
thenticated by  his  signature.  N.  Car. 
Code  (1883),  §  288. 

Except  in  cases  of  consent  and  where 
otherwise  provided  by  statute,  judg- 
ment should  be  signed  in  open  court. 
Branch  v.  Walker,  92  N.  Car.  87.  But 
the  signing  of  a  judgment  by  the  judge 
while  in  another  county  is  valid,  yhen 


done  by  consent.  National  Bank  v. 
Gilmer,  118  N.  Car.  668.  And  the 
validity  of  a  judgment  is  not  affected 
by  the  failure  of  a  judge  to  sign  it, 
since  the  statute  providing  for  such 
signing  is  merely  directory.  Keener 
V.  Goodson,  89  N.  Car.  273;  Rollins  v. 
Henry,  78  N.  Car.  342;  Ex  p.  Collins, 
71  N.  Car.  236. 

4.  Definition.  — A  judgment  is  the  final 
determination  of  the  rights  of  the  par- 
ties in  the  action.  N.  Dak.  Rev.  Codes 
(1895),  p  5412. 

How  Entered.  —  The  judgment  shall 
be  entered  in  the  judgment-book,  and 
it  shall  specify  clearly  the  relief  granted 
or  other  determination  of  the  action. 
N.  Dak.  Rev.  Codes  (1895),  §  5488. 

6.  Order  of  Court.  —  Judgment  is  en- 
tered by  the  clerk  upon  an  order  of  the 
court  or  of  the  judge  thereof.  N.  Dak. 
Rev.  Codes  (1895),  §  5479.  The  ordet 
of  the  court  may  be  as  follows,  to  wit: 
(^Commencing  as  in  Form  No.  ii8jo,  and 
continuing  dovm  to  *.)  *'  It  is  now,  on 
motion  oi  Jeremiah  Mason,  attorney  for 
said  plaintiff,  ordered,  that  plaintiff 
have  judgment  against  the  defendant 
herein  for  the  sum  of  one  thousand  dol- 
lars, a.nAJi/ty  cents,  the  amount  found 
by  the  verdict  of  the  jury  due  the  plain- 
tiff, together  with  the  costs  and  dis- 
bursements of  this  action,  to  be  taxed 
by  the  clerk. 
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and  recover  of  the  said  Richard  Roe,  defendant,  ^  the  said  sum  of  one 
thousand  dollars,  together  with  the  costs  and  disbursements^  of  this 
action  taxed,  and  allowed  at  the  sum  of  sixty-seven  dollars,  making  a 
total  judgment  of  one  thousand  and  sixty-seven  dollars. 

Witness  the  Yion^/ohn  Marshall,  judge  of  said  District  Court,  and 
my  hand  and  the  seal  of  said  court,  this  tenth  day  oi  June,  a.  d. 
\Z99. 

(seal)  John  Hancock,  Clerk. ' 

Form  No.  1 1 8  7 1  .* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  now  came  the  said  parties  by  their  attorneys,  and  thereupon 
came  also  a  jury,  to  wit:  (jiaming  Jurors'),  who  were  duly  impaneled 
and  sworn  the  truth  to  speak  upon  the  issue  joined  between  the  par- 
ties, and  after  hearing  the  evidence,  arguments  of  counsel  and  instruc- 
tions of  the  court,  the  jury  retired  to  consider  of  their  verdict  and 
subsequently  returned  into  court  their  verdict  as  follows,  to  wit: 
(Jlere  set  out  verdict  in  full). 

It  is  therefore  considered  by  the  court  that  the  said  plaintiff,  John 
Doe,  recover  against  the  said  defendant,  Richard  Roe,^  the  said  sum 
of  one  thousand  dollars  ^  as  damages  in  form  aforesaid  assessed  (or  as 


Let  judgment  be  entered  accordingly. 

Dated  this  sixth  day  oijune,  A.  D. 
1899.       By  the  Court. 

John  Marshall,  Judge." 

1.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    N.    Dak.  Rev.    Codes   (1895),    ? 

5481-. 

Principal  and  Surety.  —  In  a  judg- 
ment against  a  principal  and  surety, 
the  judgment  must  state  which  of  the 
defendants  is  the  principal  debtor  and 
which  are  the  sureties  or  bail.  N. 
Dak.  Rev.  Codes  (1895).  §  5554. 

2.  Costs.  —  In  all  actions,  the  clerk 
must  tax,  as  a  part  of  the  judgment  in 
favor  of  the  prevailing  party,  his  neces- 
sary disbursements.  N.  Dak.  Rev. 
(^odes  (1895),  §  5578. 

3.  Signature.  —  Judgments  shall  in  all 
cases  be  attested  by  the  clerk  with  his 
signature.  N.  Dak.  Dist.  Ct.  Rules, 
No.  XXX  (6  N.  Dak.  XXXIX). 

4.  Definition.  —  The  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  an  action.  Bates'  Anno.  Stat, 
Ohio  (1897),  §  5310. 

In  General.  —  All  judgments  and  or- 
ders must  be  entered  on  the  journal  of 
the  court  and  specify  clearly  the  relief 
granted  or  order  made  in  an  action. 
Bates'  Anno.  Stat.  Ohio  (1897),  §  5331. 


When  a  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  clerk 
in  conformity  with  the  verdict,  unless 
the  verdict  is  special  or  the  court  ordered 
the  case  to  be  reserved  for  future  argu- 
ment or  consideration.  Bates'  Anno. 
Stat.  Ohio  (1897),  §  5326.  When  the 
verdict  is  special,  or  when  there  is  a 
special  finding,  of  particular  questions 
of  fact,  or  when  the  case  is  reserved, 
the  court  shall  order  what  judgment 
shall  be  entered.  Bates'  Anno.  Stat. 
Ohio  (1897),  §  5327- 

ninstrations.  —  For  other  forms  of 
judgment  in  O/^V  see  Gilmore  f .  Miami 
Bank,  3  Ohio  502;  Deglow  v.  Kruse,  57 
Ohio  St.  434;  Besuden  v.  Besuden,  57 
Ohio  St.  508;  Sylvis  v.  Sylvis,  11  Colo. 
319;  Iglehart  v.  Hobart,  19  111.  637; 
and  Form  No.  705. 

6.  Parties —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Bates'  Anno.  Stat.  Ohio  (1897), 

§  53II- 

Infant  Defendant.  —  It  shall  not  be 
necessary  to  reserve  in  a  judgment  the 
right  of  a  minor  to  show  cause  against 
it  after  attaining  the  age  of  majority. 
Bates'  Anno.  Stat.  Ohio  (1897),  ^  5330. 

6.  Particular  Kind  of  Honey.  —  In  an 
action  upon  a  contract  payable  by  its 
terms  in  gold  or  silver,  the  judgment 
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aforesaid  found  due  from  the  said  defendant  to  said  plaintiff^^  z.x\^  z\s>o 
his  costs^  in  and  about  his  suit  in  this  behalf  expended,  taxed  a^. fifty 
seven  dollars  and  thirty  cents.  ^ 


Form  No.  1 1  8  7  2  .* 
{■In  the  District  Court  of  said  County. 


Territory  of  Oklahoma^ 
Oklahoma  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Now  on  this  yfrj/ day  oi  November,  \W9,  this  cause  coming  on  for 
trial  in  its  regular  order  pursuant  to  the  assignment  of  causes  in  the 
calendar  of  the  court,  the  said  parties  appeared  by  their  attorneys, 
Jeremiah  Mason,  Esq.,  counsel  for  plaintiff,  zxiA  Joseph  Story,  Esq., 
for  defendant.  A  jury  of  twelve  persons  was  regularly  impaneled 
and  sworn  to  try  said  action.  Witnesses  on  the  part  of  plaintiff  and 
defendant  were  sworn  and  examined.  After  hearing  the  evidence, 
the  arguments  of  counsel  and  the  instructions  of  the  court,  the  jury 
retired  to  consider  of  their  verdict  and  subsequently  returned  into 
court,  and  being  called,  answer  to  their  names  and  say:  (^Here  set  out 
verdict  in  full). 

It  is  therefore  considered,  ordered  and  adjudged,  that  the  said 
plaintiff,  John  Doe,  recover  of  the  said  defendant,  Richard  Roe,^  {Here 


should  be  for  coin,  and  a  general  judg- 
ment, which  may  be  satisfied  by  the 
payment  of  the  same  amount  in  legal 
tender  notes,  is  erroneous.  Phillips  v. 
Dugan,  21  Ohio  St.  466. 

1.  Costs.  —  On  the  rendition  of  a  judg- 
ment in  any  case,  the  costs  of  the  party 
recovering  shall  be  carried  into  his 
judgment.  Bates'  Anno.  Stat.  Ohio 
<i897),  §  1319. 

2.  Signature.  —  The  clerk  is  required 
to  make  up  a  complete  record  of  every 
•case  as  soon  as  it  is  finally  determined, 
and  the  presiding  judge  of  the  court 
shall,  at  the  next  term  thereof,  sub- 
scribe the  same.  Bates'  Anno.  Stat. 
Ohio  (1897),  §  5333.  But  the  signature 
of  the  presiding  judge  is  not  essential 
to  the  validity  of  the  record.  Osburn 
v.  State,  7  Ohio  (pt.  i)  212. 

3.  Definition. —  A  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  an  action.  Okla.  Stat.  (1893), 
I  4286. 

In  General.  —  All  judgments  and  or- 
ders must  be  entered  on  the  journal  of 
the  court  and  specify  clearly  the  relief 
granted  or  order  'made  in  an  action. 
Okla.  Stat.  (1893),  §  4305. 

The  clerk  shall  make  a  complete 
record  of  every  cause  as  soon  as  it 
is  finally  determined,  whenever  such 
record  shall  be  ordered  by  the  court. 


Okla.  Stat.  (1893),  §  4306.  He  shall 
make  up  such  record  in  each  cause  in 
the  vacation  next  after  the  term  at 
which  the  same  was  determined,  and 
the  presiding  judge  of  such  court  shall, 
at  its  next  term  thereafter,  subscribe 
the  same.  Okla.  Stat.  (1893),  §  4307. 
See  also  Okla.  Stat.  (1893),  §  4309. 

4.  Parties  —  Generally.  —  A  judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Okla.  Stat.  (1893),  §  4287. 

Executor  or  Administrator.  • —  A  judg- 
ment rendered  against  an  executor  or 
administrator  in  the  district  court  or 
before  a  magistrate,  upon  any  claim 
for  money  against  the  estate  of  his 
testator  or  intestate,  only  establishes 
the  claim  in  the  same  manner  as  if  it 
had  been  allowed  by  the  executor  or 
administrator  and  the  judge  of  the 
probate  court,  and  the  judgment  must 
be  that  the  executor  or  administrator 
pay  in  due  course  of  administration 
the  amount  ascertained  to  be  due. 
Okla.  Stat.  (1893).  §  1524. 

Infant  Defendant.  —  It  shall  not  be 
necessary  to  reserve  in  a  judgment 
or  order  the  right  of  the  infant  to 
show  cause  against  it  after  his  attain- 
ing full  age.  Okla.  Stat.  (1893),  § 
4304. 
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state  matter  adjudged\  together  with  the  costs^  of  this  action  taxed 
aX  fifty -srven  dollars. 

Form  No.  1 1  8  7  3  .* 

In  the  Circuit  Court  of  the  State  of  Oregon,  for  the  County  of 
Multnomah. 

John  Doe,  plaintifif,       ) 

against  V  Judgment  on  Verdict  in  Open  Court.^ 

Richard  Roe,  defendant.  ) 

This  cause  coming  on  to  be  heard  this  twentieth  day  oi  June,  iS99, 
come  the  said  parties  by  their  attorneys,  Jeremiah  Mason,  Esq., 
counsel  for  plaintiff,  dixxd  Joseph  Story,  Esq.,  for  defendant.  A  jury 
of  twelve  persons  was  regularly  impaneled  and  sworn  to  try  said 
action.  Witnesses  on  the  part  of  plaintiff  and  defendant  were  sworn 
and  examined.  After  hearing  the  evidence,  the  arguments  of  counsel 
and  instructions  of  the  court,  the  jury  retired  to  consider  of  their 
verdict  and  subsequently  returned  into  court,  and  being  called, 
answer  to  their  names  and  say:  (^Here  set  out  verdict  infulP). 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that 
said  John  Doe,  plaintiff,  have  and  recover  from  the  said  Richard  Roe, 
defendant,*  {stating  the  amount  or  thing  adjudged)^  together  with  his 
costs  ^  and  disbursements  incurred  in  this  action,  amounting  to  the 
sum  oi  fifty  dollars. 

Judgment  recorded  the  twenty-first  day  of  June,  iS99,  book  B, 
page  lis. 

Form  No.  11874/ 

1.  Costs  may  be  included  in  a  judg-  of  several  plaintiffs  and  for  or  against 
ment.     Okla.  Stat.  (1893),  §  2890.  one   or    more   of    several   defendants. 

2.  Befinition.  —  The  judgment  is  the  Hill's  Anno.  Laws  Oregon  (1892),  §  244. 
final  determination  of  the  rights  of  the  Partners.  — Judgment  may  be  dock- 
parties  in  the  action.  Hill's  Anno,  eted  in  a  partnership  name  without 
Laws  Oregon  (1892),  §  243.  setting  out    the   names  of  the  parties. 

The  provisions  of  the  code  in  regard  Dearborn  v.  Patton,  3  Oregon  420. 

to  judgments  apply  to  suits  in  equity,  5.  Belief    Chranted.  —  All    judgments 

but     the    final    determination   of    the  shall  be  entered   by  the   clerk  in   the 

rights  of  the  parties  thereto  is  called  a  journal   and  shall   specify  clearly  the 

decree,  and  any  intermediate  determi-  amount    to    be    recovered,    the    relief 

nation  is  called  an  order.    Hill's  Anno,  granted  or  other  determination  of  the 

Laws  Oregon  (1892),  §  401.  action.      Hill's    Anno.    Laws    Oregon 

niustrations.  —  For  other    forms    of  (1892),  §  260. 

judgments  in  Oregon  see  Forms  Nos.  6.  Costs  are  an  incident  of  a  judgment, 

7904,  7856.  and   where   parties   stipulate   that   the 

3.  If  entered  in  vacation,  the  entry  plaintiff  may  take  judgment  against 
shall  be  entitled  and  dated  substantially  defendant,  plaintiff  will  be  entitled  to 
as  follows:  costs.  Stewart  z*.  Corbus,  15  Oregon  68. 
"  S\.2i\.e.  ol  Oregon,               )  7.  Pennsylvania. — Judgment  shall  not 

County  of  Multnomah.  )  be  entered  on  verdict  without  the  special 

Circuit    Court    for     the    County    of  order  of  the  court,  until  the  sum  of  four 

Multnomah.      In    vacation,    after    the  dollars,  required  by  the  act  of  assembly 

October    Term,    A.    D.    1897.     fuly   the  of    March    29,   1875,   shall    be  paid   by 

eighth,  A.  D.  1897,"  and  such  entry  shall  the  party  for  whom  the  verdict  shall  be 

have  the  same  effect  as  if  entered  in  given.     Phila.    Co.    Ct.    C.    PI.    Rules 

term  time.    Hill's  Anno.  Laws  Oregon  (1897),  No.  23,  §  2. 

(1S92),  §  260.  Precedents. — See  also  forms  in  Scull  r. 

4.  Parties  —  Generally.  — Judgment  Shakespear,  75  Pa.  St.  297;  Beall  v. 
may  be  given  for  or  against  one  or  more  Dushane,  149  Pa.  St.  439. 
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John  Doe     )  In  the  Court  of  Common  Pleas,  No.  1,  of  Philadelphia 
against        >  County,  September  Term,  \W8. 

Richard  Roe>  \  No.  300. 

September  27th,  iS98.^  It  appearing  to  the  court  that  the  demand 
of  the  plaintiff  has  been  duly  found  by  the  verdict  of  the  jury,  judg- 
ment is  entered  upon'the  said  verdict  of  the  jury,  and  it  is  further 
considered  and  adjudged  that  the  said  plaintiff  do  recover  of  the  said 
defendant  the  sum  of  two  thousand  dollars,  with  interest^  thereon 
from  the  fourth  day  of  March,  iB97,  together  with  his  reasonable 
costs  and  charges  by  him  in  and  about  his  said  suit  in  that  behalf 
expended. 

Calvin  Clark,  Prothonotary.* 

Form  No.  1 1  875.* 
State  oi  Rhode  Island  and  Providence  Plantations. 
Providence,  Sc. 
(seal) 

At  the  common  pleas  division  of  the  Supreme  Court  of  said  state, 
begun  and  holden  dX  Providence  y^'\\.\iv!\  the  county  of  Providence,  on 


1.  Parties.  —  It  is  the  duty  of  a  plain- 
tiff to  see  that  his  judgment  is  rightly 
entered,  for  if  the  officer  in  entering  it 
omits  the  initial  letter  in  the  defend- 
ant's name  which  distinguishes  him 
from  others  of  the  same  name,  whereby 
a  purchaser  of  the  defendant's  real  es- 
tate was  deceived,  although  the  judg- 
ment would  be  binding  as  between  the 
original  parties  to  it,  there  can  be  no 
recovery  from  the  purchaser  as  a  terre 
tenant.  Wood  z>.  Reynolds,  7  W.  &  S. 
(Pa.)  406. 

Where  one  "  Catharh^e  Hunsberger  " 
was  sued  as  ''''Mrs.  James  B.  Huns- 
perger"  and  allowed  judgment  to  be 
entered  against  her  by  default  under 
that  name,  the  use  of  the  fictitious 
name  did  not  constitute  a  defect  and 
vitiate  the  judgment  as  between  herself 
and  the  holder  thereof.  Althouse  v. 
Hunsberger,  6  Pa.  Super.  Ct.  Rep.  160. 

2.  Date. — Judgment  shall  be  dated 
on  the  day  on  which  it  is  rendered. 
Phila.  Co.  Ct.  C.  PI.  Rules  (1897),  No. 
23,  §  2.  And  any  judge  or  officer  of 
any  of  the  courts  of  record,  who  shall 
sign  any  judgment,  shall,  at  the  signing 
of  the  same,  set  down  the  day  of  the 
month  and  the  year  of  his  so  doing, 
upon  the  paper,  book,  docket  or  record 
which  he  shall  sign,  which  day  of  the 
month  or  year  shall  also  be  entered 
upon  the  margin  of  the  record  where  the 
said  judgment  shall  be  entered.  Bright. 
Pur.  Dig.  Pa.  (1894),  P-  1095,  §  13. 

3.  Interest.  —  Lawful  interest  shall  be 
allowed  for  the  sum  or  value  the  cred- 
itor obtains  judgment  for  from  the  time 


the  said  judgment  was  obtained  till  the 
time  of  sale,  or  until  satisfaction  be 
made.  Bright.  Pur.  Dig.  Pa.  (1894), 
p.  1095,  §  12. 

4.  Signature.  —  It  shall  be  the  duty  of 
the  prothonotary  to  sign  all  judgments. 
Bright.  Pur.  Dig.  Pa.  (1894),  p.  1740,  § 
72,  subs.  4. 

5.  In  General.  —  Either  division  of 
the  supreme  court  may  make  its  award, 
judgment,  decree  or  orders  and  issue 
all  such  excutions  and  other  writs  and 
processes,  and  do  all  such  other  things 
as  may  be  necessary  or  proper  to  carry 
into  full  effect  all  the  powers  and  juris- 
diction, whether  original  or  appellate, 
which  are  or  may  be  given  to  it  by  the 
constitution  or  by  law.  R.  I.  Gen. 
Laws  (1896),  c.  221,  §  6. 

Judgment  Upon  Beference.  —  Either 
division  of  the  supreme  court,  or  any 
district  court,  may  permit  the  parties  in 
any  action  at  law  or  suit  in  equity, 
pending  in  said  division  of  court  re- 
spectively, to  enter  into  a  rule  of  court 
to  refer  such  action  or  suit  to  the  de- 
cision of  one  or  more  referees  to  be 
agreed  on  by  the  parties,  and  also  to 
refer  in  the  same  rule  in  other  actions 
or  cause  of  action  or  suits  that  may 
exist  between  them,  either  jointly  or 
severally,  generally  or  specially.  R. 
I.  Gen.  Laws  (1896),  c.  245,  i^  i-  And 
upon  the  giving  in  of  the  report  of  the 
referee  as  aforesaid  the  court  shall 
enter  judgment  or  decree  thereon  and 
in  conlormity  therewith,  and  issue 
execution  accordingly.  R.  I.  Gen. 
Laws  (1896),  c.  245, 1  6. 
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the  third  Monday  of  September^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Be  it  remembered  that  at  the  September  session  of  said  zoxslxX.  John 
Doe  of  Providence,  in  said  county,  commenced  his  suit  against  Richard 
Roe  of  said  Providence,  declaring  against  him  in  a  plea  of  (^Here  set  out 
the  nature  and  substance  of  the  action  as  in  the  writy-  as  by  plaintiff's 
writ  on  file  more  fully  appears. 

And  said  suit  being  duly  entered  in  court,  the  plaintiff  appears 
by  his  attorney,  Jeremiah  Mason,  Esq.,f  and  at  the  same  session 
aforesaid  came  also  the  said  defendant,  by  Oliver  Ellsworth,  Esq., 
his  attorney,  and  defends  the  wrong  and  injury,  when,  etc.,  and  says 
that  he  did  not  assume  and  promise  in  manner  and  form  as  the  plain- 
tiff hath  in  his  declaration  alleged,  and  thereof  puts  himself  upon  the 
country,  and  the  plaintiff  does  the  like,  by  Jeremiah  Mason,  Esq., 
his  attorney.* 

Therefore,  to  try  the  issue  aforesaid,  whereof  the  parties  have  put 
themselves  upon  the  country,  let  a  jury  come,  who  are  neither, 
etc.,  to  recognize,  etc.,  and  the  jurors  of  the  jury  whereof  men- 
tion is  made  being  summoned,  come,  to  wit:  (^Here  set  out  the  names 
of  the  twelve  jurors'),  all  good  and  lawful  men  of  the  county  oi  Provi- 
dence aforesaid,  who  to  speak  the  truth  of  the  matters  within  contained 
being  chosen,  impaneled  and  sworn,  upon  their  oath  say  {Ilere  set  out 
the  verdict  of  the  jury). 

Therefore,  it  is  considered  that  the  plaintiff  do  have  and  recover 
against  the  said  defendant  his  said  damages  ^  by  the  jurors  aforesaid 
in  form  aforesaid  assessed,  and  also  the  sum  of  thirty  dollars  for  his 
said  costs  and  charges  by  the  court  now  here  adjudged,  and  that  he 
have  execution  therefor. 

Entered  this  twenty-ninth  day  of  September,  iS98.^ 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  1 1  8  7  6  .* 

The  State  of  South  Carolina,  )  ^       4.    ^  r-  m 

County  of  York.  \  ^^""^^  '^  ^^'"^^'^  ^^''''' 

1.  Substance  of  Pleadings  Most  be  Set  the  rendition  of  the  verdict  or  decision 
Out.  —  The  clerk  of  the  supreme  court  of  the  court,  unless  some  motion 
shall,  in  the  record  of  every  judgment,  operating  as  a  stay  be  filed,  or  unless 
recite  the  substance  of  the  declaration  there  be  an  express  order  of  the  court 
and  pleadings  in  the  case.  R.  I.  Gen.  for  entry  thereof  on  some  later  day,  or 
Laws  (1896),  c.  225,  §  7.  unless  otherwise   provided  by  statute; 

2.  Nature  of  Damages  Need  Not  be  provided,  that  if  said  seventh  day  fol- 
Specified. —  Where  both  compensatory  lowing  shall  be  a  legal  holiday,  judg- 
and  punitive  damages  are  awarded,  ment  shall  be  entered  on  the  next  week- 
the  court  is  not  required  to  specify  how  day  following  said  holiday,  and  said 
much  of  the  award  is  for  compensatbry  judgment,  when  entered,  shall  be  en- 
and  how  much  for  punitive  damages,  tered  as  of  the  day  when  such  verdict 
Hambly  v.  Hayden,  (R.  I.  1898)  40  or  decision  on  which  such  judgment 
Atl.  Rep.  417.  was  based  was  rendered,  or  otherwise 

3.  Time  of  Entering  Judgment.  —  In  as   of  such  day   as    may  be   specially 
answered  cases,  other  than  for  posses-  ordered  in  the  verdict  or  decision.     R. 
sionof  tenements  let  or  held  at  will  or  by  I.  Gen.  Laws  (1896),  c.  246,  §  i. 
sufferance,  judgment  should  be  entered        4,  South  Carolina. — Code  Civ.  Proc. 
on  the  seventh  day  following  the  day  of  (1893),  §§  266  et  seq.,  286. 
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Judgment  on  Verdict 


John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice  y^-4«  Marshall  and  a  jury  at  a  Circuit  Court,  held  on  the 
thirty-first  day  of  October,  iS99,  and  the  issues  having  been  tried,  and 
a  verdict  for  the  plaintiff,  John  Doe,  for  the  sum  of  one  thousand 
dollars  having  been  duly  rendered  on  the  thirty-first  day  of  October, 
iS99,  and  his  costs  having  been  adjudged  at  one  hundred  dollars. 

Now,  on  motion  of  Oliver  Ellsworth,  attorney  for  sa.\&John  Doe,  it 
is  adjudged  that  sahd  John  Doe  recover  of  the  said  Richard  Roe  tht 
sum  of  one  thousand  dollars, ^  found  by  the  jury  with  one  hundred 
dollars  costs. ^ 

Dated  the  thirty-first  day  of  October,  i899. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

Judgment  signed  and  entered  this  thirty-first  day  of  October,  a.  d. 
\%99. 

(seal)  3  »  Calvin  Clark,  QX^xY.*^ 


Manner  of  Entering.  —  See,  generally. 
S.  Car.  Code  Civ.  Proc.  (1893),  §  296 
et  seq. 

The  clerk  must  enter  judgment  in 
conformity  with  the  verdict,  unless 
otherwise  directed  by  the  court.  Eason 
V.  Miller,  15  S.  Car.  194.  And  an  un- 
authorized entry  of  judgment  by  the 
clerk  in  vacation  is  void.  Weinges  v. 
Cash,  15  S,  Car.  44.  But  that  judg- 
ment was  entered  in  open  court  need 
not  appear  on  the  face  of  the  judgment. 
Christian  v.  Lebeschultz,  18  S.  Car, 
602. 

The  entry  in  the  judgment  book  con- 
stitutes the  judgment  in  the  case. 
Harrison  v.  Southern  Porcelain  Mfg. 
Co.,  10  S.  Car.  278. 

Teclinical  inaccturacies  will  not  vitiate 
the  judgment.  Lanier  v.  GrifEn,  11  S. 
Car.  565.  And  no  particular  phrase- 
ology is  necessary,  but  the  judgment, 
in  addition  to  the  ordinary  circum- 
stances of  time  and  place,  must  exhibit 
the  parties,  the  subject-matter  in  dis- 
pute and  the  result.  Lyles  v.  McClure, 
I  Bailey  L.  (S.  Car.)  7. 

1.  Amount  —  Generally.  —  Judgment 
cannot  be  entered  for  more  than  is  de- 
manded in  the  complaint.  Croxton  v. 
Addison,  Harp.  L.  (S.  Car.)  72. 

Blank.  — On  appeal,  a  judgment  was 
remanded  for  correction  where  the  cir- 
cuit judge  inadvertently  omitted  to 
state  the  sum  for  which  he  gave  judg- 
ment.    Wood  V.  Reeves,  23  S.  Car.  382. 

Rate  of  Damages.  —  See  S.  Car.  Code 
-Civ.  Proc.  (1S93),  §  298. 

Surplusage.  —  Where,    in    entering 


judgment,  the  verdict  of  the  jury  was 
correctly  followed,  but  a  mistake  was 
made  in  calculation  in  stating  what  the 
damages,  costs  and  charges  amounted  to 
in  all,  it  was  held  that  the  words  "  which 
damages,  costs  and  charges  amount  in 
the  whole,"  etc.,  might  be  rejected  as 
superfluous.  Longstreet  v.  Lafitte,  2 
Spears  L.  (S.  Car.)  664. 

Interest.  —  As  to  the  rate  of  interest 
allowed  on  judgments,  see  S.  Car.  Civ. 
Stat.  (1893),  §  1392. 

Judgments  at  common  law  do  not 
carry  interest,  but  by  the  act  of  1815 
interest  was  allowed  on  judgments  re- 
covered in  cases  of  actions  which  bore 
interest  themselves.  Williamson  v. 
Broughton,  4  McCord  L.  (S.  Car.)  212. 
And  a  final  judgment  may  refer  it  to 
the  clerk  to  calculate  the  interest  and 
ascertain  the  balance.  Adickes  z'.  Alli- 
son, 21  S.  Car.  245. 

2.  Costs.  —  The  clerk  must  insert  costs 
in  the  entry  of  judgment.  S.  Car.  Code 
Civ.  Proc.  (1893),  §  286. 

3.  Seal.—  See  Gowan  v.  Gentry,  32  S. 
Car.  369. 

4.  Signature  by  Clerk.  —  It  shall  be  the 
duty  of  the  clerk  to  sign  officially  all 
judgments  and  state  the  time  when 
each  is  signed  and  entered.  S.  Car. 
Civ.  Stat.  (1893),  §  793.  See  also  Miller 
V.  Hall,  I  Spear  L.  (S.  Car.)  i;  Smiths. 
AffanassiefTe,  2  Rich.  L.  (S.  Car.)  334; 
State  V.  Thayer,  4  Strob.  L.  (S.  Car.) 
286.  But  the  omission  of  the  clerk  to 
sign  is  an  irregularity  which  may  be 
corrected  by  amendment.  Hardin  v. 
Melton,  28  S.  Car.  38;  Clark  v.  Melton, 
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Form  No.  i  1877.' 
StaX&  oi  South  Dakota,     \  In  Circuit  Court, 

County  of  Bon  Homme.  \     '     Sixth  Judicial  Circuit. 

At  a  regular  term  of  the  Circuit  Court  within  and  for  the  said 
county  of  Bon  Homme,  in  the  Sixth  Judicial  Circuit  of  South  Dakota, 
held  at  the  court-house  in  the  city  of  Tyndall  on  the  tenth  day  of 
December,  a.  d.  \W9. 

Present:  The  Honorable yip^^  Marshall,  Presiding  Judge,  and  the 
officers  of  said  court. 

John  Doe,  plaintiff,      ^ 

against  >-  Judgment  for  Plaintiff  on  Trial. 

Richard  Roe,  defendant.  ) 

This  action  having  been  tried  by  a  jury  at  a  term  of  the  Circuit 
Court  held  at  the  court-house  in  Tyndall  in  and  for  said  county,  on  the 
tenth  day  of  December,  a.  d.  \W9,  before  the  Hon.  John  Marshall,  and 
the  jury  having  found  a  verdict  for  said  plaintiff  and  against  said 
defendant  therein,  for  the  sum  of  one  thousand  dollars,  and  said  ver- 
dict having  been  entered  in  the  minutes  of  said  court: 

Now,  on  motion  oi  Jeremiah  Mason,  plaintiff's  attorney,  it  is  con- 
sidered and  adjudged  by  the  court,  that  said  plaintiff  recover  of  the 
said  defendant  2  the  said  sum  of  one  thousand  dollars, ^  together  with 


19  S.  Car.  498,  in  which  case  a  judg- 
ment regularly  obtained  in  open  court, 
prepared  by  the  plaintiff's  attorney  in 
proper  form  for  entry  and  lodged  in 
the  clerk's  office,  and  by  such  clerk 
regularly  entered  on  his  journal  and  in 
his  abstract  of  judgments,  but  not 
tested,  nor  the  date  of  signing  and 
entry  written  on  the  margin,  nor  the 
time  of  filing  indorsed  on  it,  was  con- 
sidered a  valid  judgment. 

1.  Definition.  —  A  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  the  action.  Dak.  Comp. 
Laws  (1887),  §  5024.  And  under  Dak. 
Comp.  Laws  {1887),  §  5102,  providing 
that  a  judgment  "  shall  be  entered  in 
the  judgment  book,"  a  judgment  so 
entered  is  the  original  judgment,  and  a 
form  of  judgment  signed  by  the  judge 
is  only  an  order  for  judgment  and  not 
the  judgment  of  the  court.  Locke  v. 
Hubbard,  9  S.  Dak.  364. 

In  General.  —  Every  presumption  is  in 
favor  of  the  correctness  of  the  judg- 
ment of  a  court  of  general  jurisdiction 
until  the  contrary  is  made  to  affirma- 
tively appear,  and  a  recital  in  the  judg- 
ment that  the  issues  "  having  been 
duly  and  legally  referred,"  in  the  ab- 
sence of  evidence  in  the  record  counter- 
vailing such  recital,  or  in  any  manner 
tending  to  impeach  it,  will  be  taken  as 
true  and  based  upon  sufficient  evi- 
dence. Kent  V.  Dakota  F.  &  M.  Ins. 
Co.,  2  S.  Dak.  300. 
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Illastration.  —  For  another  form  of 
judgment  in  South  Dakota  see  Form 
No.  7857. 

2.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Dak.  Comp.  Laws  (1887),  §  5096. 

Executor  or  Administrator.  — A  judg- 
ment rendered  against  an  executor  or 
administrator  in  the  district  court  or  De- 
fore  a  magistrate,  upon  any  claim  for 
money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim 
in  the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  adminis- 
trator and  the  judge  of  the  probate 
court,  and  the  judgment  must  be  that 
the  executor  or  administrator  pay,  in 
due  course  of  administration,  the 
amount  ascertained  to  be  due.  Dak. 
Comp.  Laws  (1887),  §  5802. 

3.  Belief  Granted  —  Generally.  —  The 
judgment  shall  be  entered  in  the  judg- 
ment book  and  shall  specify  clearly  the 
relief  granted  or  other  determination, 
if  any.  Dak.  Comp.  Laws  (1887),  § 
5102. 

Describing  land  in  a  judgment  as  fol- 
lows: "That  piece  or  parcel  of  land 
lying  and  being  in  the  northeast  corner 
of  section  J.?,  township  2  south,  range  8 
east.  Black  Hills  meridian,  and  being 
known  as  the  'Fair  Association  Grounds,' 
one  fourth  mile  east  of  Hermosa,  Custer 
County,  Dak.,"  is  sufficient  to  identify 
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Jifty-sn'en  dollars  for  his  costs  ^  and  disbursements,  amounting. in  the 
whole  to  the  sum  of  one  thousand  and  fifty-seven  dollars. 
Done  in  open  court  this  tenth  day  of  December,  iS99. 

John  Marshall^  Judge. 
Attest: 

.    John  Hajuock,  Clerk. 


Form  No.  1 1878.* 

John  Doe 

against 
Richard  Roe. 

This  day  came  the  parties  and  also  a  jury  of  good  and  lawful  men, 
to  wit:  {naming  ihefn\  who,  being  elected  and  sworn  the  truth  to 
speak  upon  the  issues  joined,  upon  their  oath  do  say:  {Here  set  out 
substance  of  verdict^. 

It  is  therefore  considered  by  the  court  that  the  plaintiff,  John  Doe, 
recover  of  the  defendant,  Richard  Roe,"^  the  sum  of  one  thousatid  dol- 
lars* and  the  costs  of  suit. 

Form  No.  1 1  8  7  9 .' 


the  property.  Cole  v.  Custer  County 
Agricultural,  etc.,  Assoc,  3  S.  Dak. 
272. 

1.  Costs.  —  In  all  actions  the  clerk 
must  tax  as  a  part  of  the  judgment,  in 
favor  of  the  prevailing  party,  the  al- 
lowances of  his  witnesses,  the  jury, 
oflScers,  and  printers'  fees,  the  com- 
pensation of  referees,  and  the  necessary 
expenses  of  taking  depositions  and 
procuring  necessary  evidence.  Dak. 
Comp.  Laws  (1887),  §  5189.  See  also 
§§  5195,  5356. 

2.  Definition.  —  The  word  "  judg- 
ment "  is  usually  applied  to  a  deter- 
mination of  the  rights  of  the  parties  in 
an  action  at  law,  and  the  word  "  de- 
cree" to  a  similar  determination  in 
equity,  but  the  words  are  interchange- 
able in  the  Tennessee  code,  each  em- 
bracing both  forms  of  determination 
unless  limited  expressly  or  by  the  con- 
text.    Tenn.  Code  (1896),  §  4698. 

3.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Tenn.  Code  (1896),  §  4700. 

Omission  0/ Christian  Names. — A  judg- 
ment rendered  in  favor  of  '*Nill  S^  Hen- 
derson" without  stating  their  christian 
names,  is  not  erroneous.  Marshall  v. 
Hill,  8  Yerg.  (Tenn.)  loi. 

Failure  to  Name.  —  A  judgment 
against  the  "defendants,"  without 
naming  them,  is  a  valid  judgment 
■against  all  who  are  really  defendants 


to  the  suit ;  and  the  omission  of  the 
clerk  to  state  the  name  of  one  of  the 
defendants  in  the  margin  of  the  entry 
of  judgment  could  have  no  influence 
in  settling  who  are  properly  the  de- 
fendants. This  is  to  be  ascertained  by 
reference  ta  the  process,  pleadings  and 
proceedings  in  the  case.  Wilson  v. 
Nance,  11  Humph.  (Tenn.)  189. 

'^Defendant"  for  '''^Defendants."  — 
Where  the  caption  of  the  judgment  em- 
braces the  names  of  both  defendants 
and  the  term  "defendant"  is  used  in 
the  body  thereof,  such  terms  must  be 
considered  as  referring  to  the  names 
used  in  the  caption.  Myers  v.  Ham- 
mond, 6  Baxt.  (Tenn.)  61. 

4.  Amoont — Generally.  —  All  judg- 
ments shall  be  rendered  in  dollars  and 
cents  or  such  pans  thereof  as  the  nature 
of  the  case  may  require.  Tenn.  Code 
(1896),  §3491.  And  where  there  is  no 
use  of  the  word  "  dollars  "  or  "  cents  " 
and  no  abbreviation  mark,  word  or 
character  where  the  amount  of  judg- 
ment is  set  out  in  figures,  the  judgment 
is  void.  Randolph  v.  Metcalf,  6  Coldw. 
(Tenn.)  400. 

Interest.  —  A  judgment  upon  a  note 
bearing  ten  per  cent,  interest  does  not 
bear  that  rate  of  interest  unless  it  ap- 
pear in  the  judgment  that  the  note  sued 
on  bore  such  rate.  Ramsey  v.  Jones, 
5  Lea  (Tenn.)  500. 

6.  Texas.  —  Rev.  Stat.  (1895),  arts. 
1289,  1335  et  seq. 

Sufficiency,    Oenerally.  —  The  form 
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John  Doe     ) 

against       >•  ss.     No.  239.     The  nfn^k  day  of  October,  a.  d.  \W9?- 
Richard  Roe.  ) 

Now  on  this  day  came  the  parties,  the  saidy<?/^«  Doe,  plaintiff,  and 
the  said  RicJuxrd  Roe,  defendant,  by  their  attorneys  respectively ,2  and 
thereupon  came  a  jury  of  good  and  lawful  m^n,  who  being  duly 
impaneled  and  sworn  according  to  law,  upon  their  oaths  do  say  that 
they  find  for  the  plaintiff,  the  said  John  Doe,  and  assess  his  damages  at 
the  sura  of  one  thousand  dollars.'' 

It  is  therefore  considered  and  adjudged  by  the  court,  that  the 
plaintiff,  the  said  John  Doe,^  do  have  and  recover  of  the  defendant. 


of  the  judgnflent  is  not  material,  pro- 
vided it  contains  the  substance  required 
by  law.     Hamman  v.   Lewis,   34  Tex. 

474- 

Certainty.  — The  judgment  should  be 
stated  with  sufficient  certainty  to  be 
readily  understood.  Stafford  71.  King, 
30  Tex.  257;  Campbell  v.  Townsend, 
26  Tex.  511;  Thompson  v.  Griffis,  19 
Tex.  115.  But  technical  inaccuracies 
in  form  do  not  necessarily  vitiate  a 
judgment.  Hamman  z/.  Lewis,  34 Tex. 
474.  And  a  judgment  not  expressed 
in  certain  terms  may  be  upheld  if  aided 
by  reference  to  the  context  and  the 
record  and  pleadings  in  the  case. 
Torrey  v.  Cameron,  73  Tex.  583;  Dun- 
lap  V.  Southerlin,  63  Tex.  38. 

Interlineations.  —  Statements  of  ir- 
regularities practiced  by  the  district 
judge  in  interlining  a  judgment  after 
its  entry,  will  not  be  noticed  by  the 
supreme  court,  when  there  is  nothing 
in  the  transcript  to  sustain  the  objec- 
tions pointed  out  only  in  briefs  of  coun- 
sel.    Stark  V.  Miller,  63  Tex.  164. 

Precedents.  —  In  Smith  v.  Chenault, 
48  Tex.   455,    is   found   the    following 
judgment: 
'"A.  T.  Chenault  &=  Co.  )  ., 

V  (.  No.  239. 

Smith  &-' Youn?.  p'^«>'  ^.  1870. 
On  this  day,  came  the  parties,  by 
their  attorneys,  and  thereupon  came  a 
jury  of  good  and  lawful  men,  who, 
being  duly  impanelled  and  sworn,  well 
and  truly  to  try  the  issue  joined  be- 
tween the  parties,  upon  their  oaths  do 
say,  that  they  find  for  the  plaintiffs, 
and  assess  their  damages  at  the  sum  of 
six  hundred  and  eighty-nine  dollars  and 
ninety  cents  {$6Sg.go).  It  is  therefore 
considered  by  the  court,  that  said  plain- 
tiffs do  have  and  recover  of  the  said 
defendants  the  sum  of  six  hundred  and 
eighty-nine  dollars  and  ninety  cents, 
with  interest  thereon,  at  the  rate  of 
eight   per    cent,    per   annum,  together 


with  all  costs  in  this  behalf  expended; 
for  which  let  execution  issue." 

Other  precedents  may  be  found  in 
Johns  V.  Northcutt,  49  Tex.  444;  Rob- 
erts V.  Landrum,  20  Tex.  471. 

1.  When  Rendered. —  Judgment  may 
be  rendered  on  the  last  day  of  the 
term,  when  the  cause  was  submitted  to 
the  court  on  that  day.  Stark  v.  Miller, 
63  Tex.  164. 

2.  Becital  of  Appearance  and  Service.  — 
Where  it  is  shown  that  defendants 
against  whom  judgment  was  rendered 
were  served  with  process,  the  omission 
of  the  judgment  to  contain  a  recital 
that  the  parties  appeared  either  in  per- 
son or  by  attorney  is  not  material. 
Caldwell  v.  Brown,  43  Tex.  216. 

Where  the  judgment  recites  service 
of  process  and  appearance,  these  re- 
citals should  be  strictly  true  according 
to  the  facts  in  the  case.  Ingle  v.  Bell, 
84  Tex.  463.  But  a  recital  in  a  judgment 
that  the  defendant  was  "  duly  cited 
with  process  "  imports,  in  a  collateral 
proceeding,  absolute  verity.  Tread- 
way  V.  Eastburn,  57  Tex.   209. 

3.  Verdict  copied  in  the  judgment 
need  not  contain  the  signature  of  the 
foreman.  Missouri,  etc..  R  Co.  v. 
Walden,  (Tex.  Civ.  App.  1898)  46  S. 
W.  Rep.  87. 

4.  Parties,  Generally.  —  The  parties 
in  favor  of  and  against  whom  judg- 
ment is  rendered  should  be  desig- 
nated. Alston  V.  Emmerson,  83  Tex. 
231;  Smith  V.  Chenault,  48  Tex.  455. 
And  it  is  the  better  practice  to  set  forth 
the  full  names  of  the  parties.  John- 
son V.  Richardson,  52  Tex.  481.  See 
also  Austin  Water,  etc.,  Co.  v.  Mak-' 
emson,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  588;  Hopson  v.  Schoelkopf,  (Tex. 
Civ.  App.  1894)  27,  S.  W.  Rep.  283; 
Tex.  Rules  of  Prac,  No.  65. 

But  every  judgment,  when  ambigu- 
ous as  to  the  party  in  favor  of  or  against 
whom  it  is   rendered,  must  be  consid- 
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the  said  Richard  Roe,'^  the   sum  of  one  thousand  dollars  with  interest 
thereon,  at  the  rate  of  six  per  cent,  per  annum,^  together  with  all 


ered  in  connection  with  the  entire 
record  in  the  case.  Dunlap  v.  South- 
erlin,  63  Tex.  38.  Thus  a  judgment 
rendered  without  including  in  the  en- 
try the  names  of  the  parties  plaintiff  or 
defendant,  but  in  the  caption  giving 
the  firm  names  and  reciting  in  the  body 
of  the  judgment  that  plaintiffs  do  re- 
cover of  defendants,  no  names  being 
given,  will  support  a  sale  under  execu- 
tion issued  reciting  the  names  of  the 
parties,  when  the  deed  made  under 
such  sale  is  collaterally  attacked. 
Smith  V.  Chenault,  48  Tex.  455.  See 
form  of  judgment  set  out  supra,  note 
5.  P-  70I. 

In  proper  cases,  judgment  may  be 
given  for  or  against  one  or  more  of 
several  plaintiffs  and  against  or  for  one 
or  more  of  several  defendants.  Tex. 
Rev.  Stat.  (1895),  art.  1336. 

Judgment  Creditors  —  Generally.  — 
Parties  in  whose  favor  the  judgment 
is  rendered  should  be  named.  John- 
son V.  Richardson,  52  Tex.  481.  But 
this  is  not  material  where  there  is  no 
doubt  as  to  the  identity  of  the  party  in 
whose  favor  the  judgment  was  ren- 
dered. Little  V.  Birdwell,  27  Tex.  688. 
But  a  judgment  rendered  in  favor  of 
a  party  not  mentioned  as  a  party  in  the 
pleadings  is  erroneous.  Bell  v.  Van- 
zandt,  54  Tex.  150. 

Christian  name  may  be  entirely  omit- 
ted. Hays  V.  Yarborough,  21  Tex.  487; 
Wyche  v.  Clapp,  43  Tex.  543;  Ballew 
V.  Casey,  (Tex.  1888)  9  S.  W.  Rep.  189. 
And  where,  in  a  judgment,  plaintiff  is 
described  as  "Jessee  Bonner,  wife  of 
James  Bonner,"  while  in  the  pleadings 
she  is  described  as  ^Jane  Bonner,  wife 
oi James  Bonner,"  the  mistake  is  not 
material,  as  it  is  evidently  a  clerical 
error.  Terry  v.  French,  5  Tex.  Civ. 
App.  120. 

A  mistake  in  the  middle  initial  in  the 
judgment  creditor's  name  is  immaterial. 
Crawford  v.  Wilcox,  68  Tex.  109. 

Partnership.  —  The  failure  to  insert 
the  full  names  of  the  plaintiffs  suing  as 
a  firm  is  no  ground  for  reversal.  Wright 
V.  McCampbell,  75  Tex.  644.  And  a 
judgment  entered  in  favor  of  two  per- 
sons, naming  them,  composing  the 
firm  of  '''Joel J.  Davis  ^  Co.,"  is  not  in- 
valid though  the  firm  name  vi2is"Joel 
J.  Bailey  b'  Co."  Bailey  v.  Crittenden, 
(,Tex.  Civ.  App.  1897)  44  S.  W.  Rep. 
404.     But  judgment  in   favor  of  "  Orr 


&'  Lindsey"  is  defective  in  an  action 
against  ^'Orr  Sd'  Lindsley."  Selman  v. 
Orr,  75  Tex.  528. 

1.  Jadgment  Debtors  —  Generally.  — 
Judgment  debtor's  name  should  be 
stated.  Johnson  v.  Richardson,  52 
Tex.  481.  But  the  use  of  the  word 
"  defendant  "  may  be  sufficient  without 
naming  the  defendant.  Smith  v.  Chen- 
ault, 48  Tex.  455;  Little  v.  Birdwell,  27 
Tex.  688;  Hays  v.  Yarborough,  21  Tex. 
487.  And  in  a  suit  against  two  de- 
fendants, a  judgment  against  "  defend- 
ant "  instead  of  "defendants"  is  not 
such  a  defect  as  to  render  the  judgment 
void  for  uncertainty.  Turner  v.  Hous- 
ton, (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  69. 

Christian  name  of  the  defendant 
against  whom  judgment  was  rendered 
may  be  omitted.  Bradford  v.  Rogers, 
2  Tex.  Unrep.  Cas.  57. 

Executors,  etc. — Judgment  against 
one  in  representative  capacity  must  so 
designate  the  judgment  debtor  as  to 
indicate  this.  Clapp  v.  Walters,  2  Tex. 
130.  And  a  judgment  for  money  against 
an  executor,  administrator  or  guardian 
as  such,  must  state  that  the  money  is 
to  be  paid  in  due  course  of  administra- 
tion.    Tex.  Rev.  Stat.  (1895).  art.  1344. 

Words  describing  the  person,  such 
as  the  word  agent  used  in  describing 
one  as  *''  Hichard  Jioe,  agent,"  may  be 
regarded  as  surplusage.  L.enon  v. 
Walker,  2  Tex.  Unrep.  Cas.  568;  Stevens 
V.  Morris,  35  Tex.  709. 

Partnership.  —  A  judgment  against 
partners,  where  the  citation  was  not 
served  upon  all  of  them,  may  be  ren- 
dered against  the  partnership  and 
against  the  partner  actually  served. 
Tex.  Rev.  Stat.  (1895),  art.  1347. 

Variances  in  defendant's  name,  see 
Halsell  V.  McMurphy,  86  Tex.  loo; 
Terry  v.  French,  5  Tex.  Civ.  App.  120; 
Selman  v.  Orr,  75  Tex.  528;  Eichman 
V.  State,  22  Tex.  App.  137. 

2.  Amount,  Generally.  —  Amount  for 
which  judgment  was  rendered  should 
be  stated.  Brown  v.  Horless,  22  Tex. 
645:  Barnett  v.  Caruth,  22  Tex.  173; 
Mussina  v.  Goldthwaite,  34  Tex.  125; 
Spiva  V.  Williams,  20  Tex.  442. 

Not  More  than  Claimed.  —  Judgment 
must  not  be  for  a  larger  amount  than 
called  for  in  the  pleadings.  Hillebrant 
V.  Barton,  39  Tex.  599;  Dean  v.  Blount, 
71  Tex.   270;  Wilkins  v.  Burns,  (Tex. 
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his  costs  ^  in  this   behalf  expended,   and   that   he   have  execution 
therefor.2 


Civ.  App.  1893)  25  S.  W.  Rep.  431; 
Warren  v.  Prewett,  (Tex.  Civ.  App. 
1S94)  25  S.  W.  Rep.  647.  But  the 
maxim  de  minimis  tton  curat  lex  applies 
in  such  cases.  Leberman  v.  Hill,  i 
Tex.  App.  Civ.  Cas.,  §  27;  Rankin  v. 
Filburn,  i  Tex.  App.  Civ.  Cas.,  §  798. 
Thus  a  judgment  is  not  rendered  in- 
valid by  reason  of  the  fact  that  it  de- 
scribes the  amount  of  the  recovery  at 
ten  cents  more  than  the  amount  of  the 
verdict.  Brown  v.  Montgomery,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  1079. 
And  a  clerical  mistake  made  in  writing 
a  judgment  with  an  additional  cipher 
is  rendered  immaterial  by  a  remittitur. 
Lowdon  V.  Fisk,  (Tex.  Civ.  App.  1894) 
27  S.  W.  Rep.  180. 

Omission  of  Amount.  —  Where  the 
judgment  entirely  omits  the  sum  ad- 
judged and  makes  no  reference  to  the 
verdict,  it  is  erroneous  for  uncertainty, 
although  the  entry  commences  by  a  re- 
cital of  the  verdict,  which  is  for  a  sum 
certain.     Barnett  v.   Caruth,  22   Tex. 

173- 

Particular  Kind  of  Money.  —  Ordi- 
narily the  amount  of  judgment  should 
be  entered  generally,  without  specify- 
ing any  particular  kind  of  money. 
Leer  v.  Sutherland,  36  Tex.  151;  Gille- 
land  V.  Drake,  36  Tex.  676;  Calhoun  v. 
Pace,  37  Tex.  454. 

It  is  only  on  contracts  expressly  stipu- 
lating for  coin  that  judgments  can  be 
oendered  for  coin.  Calhoun  z'.  Pace,  37 
Tex.  454.  See  also  Flournoy  v.  Healy, 
31  Tex.  590;  Shaw  v.  Trunsler,  30  Tex. 
390;  Smith  V.  Wood,  37  Tex.  616.  And 
a  judgment  for  coin  in  an  action  for 
unliquidated  damages  is  improper. 
Calhoun  v.  Pace,  37  Tex.  454;  Gille- 
land  V.  Drake,  36  Tex.  676.  And  a 
judgment  for  coin  upon  a  note  not  call- 
ing for  payment  in  coin  is  irregular. 
Leer  v.  Sutherland,  36  Tex.  151. 

If  a  judgment  be  for  dojlars,  the  ad- 
dition to  be  paid  in  gold  or  silver  coin 
is  surplusage.  Windisch  v.  Gussett,  30 
Tex.  744.  And  the  words  "  in  specie" 
have  been  considered  surplusage  in  a 
judgment  not  authorized  for  coin. 
Flournoy  v.  Healy.  31  Tex.  590.  But 
in  this  case  the  note  was  payable  "in 
specie"  or  for  a  larger'  amount  in 
"  United  States  currency,"  and  the 
judgment  was  rendered  for  the  smaller 
amount  "in  specie."  The  judgment 
was  ordered  to  be  reformed. 


Using  figures  in  expressing  the  amount 
of  judgment  has  been  held  to  be  suf- 
ficient. Cave  V.  Houston,  65  Tex. 
619. 

Interest.  —  It  is  not  erroneous  to  ren- 
der judgment  in  the  aggregate  for  the 
debt  and  interest  due  at  the  time. 
Frazier  v.  Campbell,  5  Tex.  275;  Fisk 
V.  Holden,  17  Tex.  408.  And  it  is  im- 
material that  a  judgment  recites  that 
the  money  recoverable  bears  interest 
from  an  erroneous  date,  where  it  ap- 
pears that  the  amount  with  interest  for 
which  judgment  is  rendered  is  not  in 
excess  of  the  amount  for  which  the 
party  complaining  is  legally  liable. 
Dean  v.  Blount,  71  Tex.  270. 

It  is  proper  to  direct  a  judgment 
bearing  ten  per  cent,  interest,  where  the 
note  sued  on  stipulated  for  that  amount. 
Cruger  v.  Sullivan,  11   Tex.  Civ.  App. 

377- 

1.  Costs,  —  The  fees  pertaining  to 
suits  or  actions  in  courts  shall  be  al- 
lowed and  taxed  against  the  party  cast 
in  the  suit  or  action,  except  as  other- 
wise provided  by  law  or  adjudged  by 
the  court.  Tex.  Rev.  Stat.  (1895),  art. 
2480. 

2.  Belief  Granted  —  Generally,  —  The 
judgment  shall  be  framed  so  as  to  give 
the  party  all  the  relief  to  which  he  may 
be  entitled  either  in  law  or  in  equity. 
Tex.  Rev.  Stat.  (1895),  art.  1335. 

The  form  of  final  judgment  is  im- 
material, but  it  must  show  distinctly 
and  not  inferentially  that  the  matters  in 
the  record  have  been  determined  in 
favor  of  one  of  the  parties,  or  that  the 
rights  of  the  parties  have  been  adjudi- 
cated. Accordingly  a  judgment  that 
the  defendant  recover  his  costs,  without 
an  order  that  the  plaintiff  take  nothing 
by  his  suit,  or  some  order  equivalent 
thereto,  is  not  a  final  judgment.  Scott 
V.  Burton,  6  Tex.  322. 

The  written  entries  in  the  minutes 
must  show  that  the  court  adjudicated 
and  determined  the  rights  of  the  par- 
ties, to  constitute  a  valid  final  judg- 
ment, and  if  the  adjudication  be  a  decree 
in  equity,  it  must  command  or  direct 
what  shall  or  shall  not  be  done.  Mc- 
Anally  v.  Haynie,  17  Tex.  Civ.  App. 
521.  That  is,  final  judgment  must 
leave  nothing  to  be  further  litigated  in 
the  case.  Texas,  etc.,  R.  Co.  v.  Fort 
Worth  St.  R.  Co..  75  Tex.  82. 

The  judgment  shall   conform  to  the 
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Form  No.  1 1  8  8  o .' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Utah,  in  and  for  the  County  of  Weber. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

This  cause  having  this  day  been  brought  in  to  be  heard,  the  said 
parties  appeared  by  their  dittOTneys,  Jeremiah  Mason,  Esq.,  counsel 
for  plaintiff,  and  Joseph  Story,  Esq.,  for  defendant.  A  jury  of  twelve 
persons  was  regularly  impaneled  and  sworn  to  try  said  action  and 
witnesses  on  the  part  of  plaintiff  and  defendant  were  sworn  and 
examined.  After  hearing  the  evidence,  the  arguments  of  counsel 
and  instructions  of  the  court,  the  jury  retired  to  consider  of  their 
verdict  and  subsequently  returned  into  court,  and  being  called, 
answer  to  their  names  and  say:  {Here  set  out  verdict  in  full). 

It  is  therefore  ordered,  adjudged  and  decreed  that  sdi\(\  John  Doe, 
plaintiff,   have  and  recover  from  the  sdad  Richard  Roe,  defendant,* 


pleadings  and  the  verdict,  if  any.  Tex. 
Rev.  Stat.  (1895),  art    1335. 

Description  of  property  affected  by  a 
judgment  must  be  such  as  to  identify 
the  property.  Divine  z/.  Keller,  73  Tex. 
364;  AUday  v.  Whitaker,  66  Tex.  669; 
Miller  v.  Moss,  (Tex.  1888)  9  S.  W. 
Rep.  257;  Hurt  v.  Moore,  19  Tex.  269; 
Hearne  v.  Erhard,  33  Tex.  60.  Thus, 
a  judgment  of  recovery  in  trespass  to 
try  title  is  void  if  it  do  not  describe  the 
land  with  sufficient  certainty  to  identify 
it.     Hearne  v.  Erhard,  33  Tex.  60. 

Lands  should  be  so  described  in  a 
judgment  as  to  enable  the  officers  to 
execute  the  decree  in  an  intelligent 
manner.     Murray  v.  Land,  27  Tex.  89. 

A  judgment  for  the  recovery  of  a 
specific  thing  sufficiently  describes  it 
when  it  refers  to  proceedings  which  do 
describe  it.  Martin  v.  Teal,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  691, 

Becital  of  Facts.  —  A  final  judgment 
should  contain,  (i)  The  facts  judicially 
ascertained,  with  the  manner  of  ascer- 
taining them  entered  of  record;  (2)  the 
recorded  declaration  of  the  court,  pro- 
nouncing the  legal  consequences  of  the 
facts  judicially  ascertained.  Fitzgerald 
V.  Evans,  53  Tex.  461.  But  the  facts  of 
the  case  upon  which  judgment  is 
founded  need  not  be  recited  in  the 
judgment.  Cook  v.  Hancock,  20  Tex. 
2;  Hoffman  v.  Bowen,  17  Tex.  506; 
Hamilton  v.  Ward,  4  Tex.  356;  Sears 
V.  Green,  i  Tex.  Unrep.  Cas.  727. 

Sig^tnre  of  judge  is  not  essential  to 
the  validity  of  the  judgment.  Cannon 
V.  Hemphill,  7  Tex.  184. 

1.  Definition.  —  A    judgment    is    the 

10  E.  of  F.  P. —45.  "J 


final  determination  of  the  rights  of 
parties  in  an  action  or  proceeding. 
Utah  Rev.  Stat.  (1898),  §  3183. 

Illustrations.  —  For  other  forms  of 
judgments  in  Utah  see  State  v.  Fleak, 
54  Iowa  429;  and  Forms  Nos.  10998, 
7858. 

In  Smith  v.  Phillips,  6  Utah  376,  the 
judgment  provided  for  the  defendant's 
rights  as  follows:  "It  is  therefore  or- 
dered, adjudged,  and  decreed,  and  the 
court  does  hereby  adjudge  and  decree, 
that  defendant  shall  have  the  use  of 
one  good  irrigation  stream  of  water  of 
said  Dry  Creek  sixty  hours  out  of  every 
sixteen  days,  to  be  measured  out,  dis- 
tributed to  him,  and  his  use  thereof 
regulated,  by  the  water  master.  *  *  *" 

It  was  held  that  this  judgment  was 
fatally  defective  for  want  of  certainty. 

2.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants.    Utah  Rev.  Stat.  (1898),  §  3184. 

Executor  or  Administrator.  —  A  judg- 
ment rendered  against  an  executor 
or  administrator,  upon  any  claim  for 
money  on  the  estate  of  his  testator  or 
intestate,  only  establishes  the  claim  in 
the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  adminis- 
trator and  a  judge,  and  the  judgment 
must  be  that  the  executor  or  adminis- 
trator pay,  in  due  course  of  adminis- 
tration, the  amount  ascertained  to  be 
due.     Utah  Rev.  Stat.  (1898),  §  3862. 

Principal  and  Sureties.  —  Upon  the 
rendition  of  any  judgment,  if  it  shall 
be  shown  that  one  or  more  of  the  de- 
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{stating  relief  granted'),^  together  with  his  costs^  and  disbursements 
incurred  in  this  action,  amounting  to  the  sum  oi  fifty  dollars. 

Judgment  recorded  the  sixth  day  of  June,  i&99,  book  £,  page  113. 

Form  No.  1 1 8  8  1 .3 
JoAn  Doe     )     Windham  County  Court, 
RuE;TRoe.  \    ^'P'^^'^^  Term,  .W8. 

Be  it  remembered,  that  in  the  March  term,  a.  d.  \W8,  csirae  John 
Doe,  of  Brattleboro,  in  said  county,  hy  Jeremiah  Mason,  Esq.,  his 
attorney,  and  brings  into  court  now  here  his  certain  writ  and  declara- 
tion against  Richard  Roe,  of  said  Brattleboro,  wherein  the  said  defend- 
ant is  summoned  and  attached  to  answer  to  the  plaintiff  in  a  plea  of 
{Here  insert  the  substance  of  the  action^,  demanding  ^z'^  hundred  doWdiVS, 
damages,  as  by  the  plaintiff's  writ  on  file  more  fully  appears. 

And  at  the  same  term  aforesaid  comes  also  the  said  defendant,  by 
Oliver  Ellsworth,  Esq.,  his  attorney,  and  the  said  defendant  comes 
and  defends  the  wrong  and  injury,  "when,  etc.,  and  says:  {Here  set  out 
the  substance  of  the  defendant' s pled),  and  of  this  he  puts  himself  upon 
the  country,  and  the  plaintiff  does  the  like.  Therefore  let  a  jury 
come,  etc.,  who  are  neither,  etc.,  and  the  date  thereof  is  given,  etc., 
to  the  September  term,  a.  d.  i89<9. 

Afterward,  that  is  to  say,  in  the  September  term,  a.  d,  iW8,  comes 
as  well  the  plaintiff  as  the  defendant  by  their  respective  attorneys 
aforesaid. 

Therefore  to  try  the  issue  aforesaid,  whereof  the  parties  have  put 
themselves  upon  the  country,  let  a  jury  come,  etc.,  who  are  neither, 
etc.,  to  recognize,  etc.,  and  the  jurors  of  the  jury  whereof  mention 
is  made  being  summoned,  come,  to  wit :  {Here  set  out  the  names  of  the 

fendants  against  whom  a  judgment  is  for    that    purpose.     Utah    Rev.    Stat. 

to  be  rendered   are  principal  debtors  (1898),  §  3353. 

and  others  of  the  said  defendants  are        3.  Precedent.  —  In  Parish  z/.  Pearsons, 

sureties  of  such  principal  debtors,  the  27  Vt.  621,  this  form  of  judgment  is  set 

court  may  order  the  judgment  so  to  out,  to  wit: 

state.       Utah     Rev.     Stat.     (1898),     §         "  Old  entries.  — fanuary  Term,  iSj-^. 

3185.  Jacob  K.  Parish   v.    Tappan   Pearsons. 

1.  Interest.  —  The  clerk  must  include  Be  it  remembered,  that  at  the  term  of 
in  the  judgment  entered  up  by  him  this  court,  begun  and  holden  on  the 
any  interest  on  the  verdict  or  decision  first  Tuesday  in  January,  A.  D.  iS^/, 
of  the  court  from  the  time  it  was  ren-  Jacob  K.  Parish,  of  Randolph,  in  the 
deredormade.  Utah  Rev.  Stat.  (1898),  county  of  Orange,  commenced  his 
§  3353.  action    against     Tappan    Pearsons,    of 

2.  Costs. —  Upon  the  dismissal  or  dis-  Irasburgh,  in  the  county  of  Orleans, 
position  of  an  action  in  which  the  declaring  in  a  plea  of  the  case  {settins; 
court  has  jurisdiction  of  the  subject-  forth  the  cause  of  action  and  the  proceed- 
matter  of  the  action,  it  is  the  duty  of  ings  in  the  suit  and  concluding  as  follows:) 
the  court  to  render  judgment  for  costs,  whereupon  it  is  considered  by  the  court 
Utah  Rev.  Stat.  (1898),  S  3190-  And  here,  that  the  plaintiff  recover  of  the 
the  clerk  must  include  in  the  judg-  defendant  the  sum  of  sixteen  hundred 
ment  entered  by  him  the  costs,  if  the  and  fifteen  dollars  and  one  cent  dam- 
sarne  have  been  taxed  6r  ascertained,  ages,  and  his  cost,  taxed  a.X  forty-eight 
and  he  must,  within  two  days  after  the  dollars  and  thirty-four  cents,  whereof 
same  are  taxed  or  ascertained,  if  not  he  may  have  execution.  Execution 
included  in  the  judgment,  insert  the  \ss\i^d February  12,  i?>^2.  A  true  record, 
same  in  a  blank  left  in  the  judgment  (Attest,)  S.  M.  Flint,  Clerk." 
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twelve  jurors),  all  good  and  lawful  men  of  the  county  of  Windham 
aforesaid,  who  to  speak  the  truth  of  the  matters  within  contained 
being  chosen,  impaneled  and  sworn,  upon  their  oath  say:  {Here  set 
out  the  substance  of  the  verdict  of  the  jury). 

Therefore,  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  defendant  his  said  damages,!  by  the  jurors  aforesaid,  in  form 
aforesaid,  assessed,  and  his  costs  in  this  behalf  laid  out  and  expended, 
here  taxed  by  the  court  at  twenty-four  dollars  and  seventy-one  cents, 
and  that  he  may  have  execution  thereof. 

A  true  record. 

Attest:     Calvin  Clark,  Clerk, 

Form  No.  1 1  8  8  2  . 

(4  Minor's  Inst.  (Va.)  870.) 

In  the  Circuit  Court  of  the  County  of  Rockingham,  October  Term, 
\W8. 

John  Doe,  plaintiff,       ) 

against  >  In  Covenant. 

Richard  Roe,  defendant.  ) 

This  day  came  the  parties,  by  their  attorneys,  and  thereupon  came 
a  jury,  to  wit:  Nathan  Hale  {naming  eleven  others),  who  being  duly 
elected,  tried  and  sworn*  the  truth  to  speak  upon  the  issue  joined, 
upon  their  oath  do  say  that  the  said  plaintiff  was,  at  the  time  of  the 
making  of  the  said  deed  of  release  in  the  defendant's  plea  mentioned, 
unlawfully  imprisoned  and  detained  in  prison  by  the  said  defendant 
until  by  force  and  duress  of  that  imprisonment,  he,  the  said  plaintiff, 
made  the  said  deed  of  release,  in  manner  and  form  as  the  said  plain- 
tiff hath  in  his  replication  to  the  said  plea  alleged.  And  they  assess 
the  damages  of  the  said  plaintiff,  by  reason  of  the  breach  of  covenant 
in  his  declaration  assigned,  dX  five  hundred  dollars,  with  lawful  inter- 
est thereon,  from  \.\i^  first  day  of  April  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-four  until  paid.  Therefore,  it  is 
considered  by  the  court,  that  the  plaintiff  recover  against  the  defend- 
ant ^  his  damages  assessed  as  aforesaid,  with  interest  thereon,  to  be 

1.  Farticular  Kind  of  Money.  —  The  aflfect  the  validity  of  the  judgment, 
courts  have  no  power  to  specify  the  kind  where  the  error  appears  to  have  been 
of  money  by  which  the  judgment  shall  merely  clerical.  Roach  v.  Blakey,  8g 
be  satisfied.     Davis  v.  Field,  43  Vt.  221.  Va.  767. 

In  actions  for  tort,  in  order  to  prevent  Amount.  —  Where  the  judgment  was 

a  debtor  from  obtaining  the  liberties  of  for  a  certain  amount,  "  but  to  be  dis- 

the  jail-yard,  it  is  necessary   that  the  charged  by  the  payment  of  "a  smaller 

court,  at  the  time  of   rendering   judg-  amount,  it  was  held  that  the  latter  part 

ment,  should  adjudge  that  the  cause  of  was  not  to  be  construed  as  being  any 

action   arose    from  a  wilful   and    mali-  part  of  the  judgment,  but  merely  sur- 

cious  act  of  the  defendant,  and  that  the  plusage.      Ross  v.  Gill,  i  Wash.  (Va.) 

court,  from  a  consideration  of  the  facts,  87. 

do  consider  that  the  defendant  ought  Less  tlian  Twenty  Dollars  Dne  Plaintiff, 

to   be  confined   to   close  jail   and   the  —  In  any  personal  action  on  contract, 

judgment  be  properly  certified.     In  the  wherein  it  is  ascertained  that  less  is  due 

Matter  of  Wheelock,  13  Vt.  375.  to  the  plaintiff  than  twenty  dollars,  ex- 

2.  Parties.  —  Where  the  judgment  is  elusive  of  interest,  judgment  shall  be 
entered  against  the  defendants  in  the  given  for  the  defendant,  unless  the 
singular  instead  of  the  plural,  it  will  not  court  enter  of  record  that  the  matter  in 
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computed  at  the  rate  of  six  per  centum  per  annum,  from  \\i^  first  day 
of  April  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-four^  until  paid,  and  his  costs  by  him  about  his  suit  in  this 
behalf  expended.^     And  the  said  defendant  in  mercy,  etc. 2 

Form  No.  i  i  8  8  3  .^ 

In  the  Superior  Court  of  the  State  of  Washington^  in  and  for  the 
County  of  Spokane. 

John  Doe,  plaintiff,       \  ^^   ^^ 

Richard  Roe,  defendant.  ) 

Now  on  this  day,  this  cause  coming  on  to  be  heard,  the  above 
named  plaintiff  appeared  by  Jeremiah  Mason,  his  attorney,  and  the 
above  named  defendant  by  Joseph  Story,  his  attorney.  A  jury  of 
twelve  persons  was  regularly  impaneled  to  try  said  action  and  wit- 
nesses on  the  part  of  plaintiff  and  defendant  were  sworn  and  exam- 
ined. After  hearing  the  evidence,  the  arguments  of  counsel  and 
instructions  of  the  court,  the  jury  retired  to  consider  of  their  verdict 
and  subsequently  returned  into  court,  and  being  called,  answered  to 
their  names  and  say:  (^Here  set  our  verdict  in  full). 

Therefore,  it  is  considered  and  adjudged  by  the  court  that  the  said 


controversy  was  of  greater  value  than 
twenty  dollars,  exclusive  of  interest,  in 
which  case  it  may  give  judgment  for 
the  plaintiff  for  what  is  ascertained  to 
be  due  him  with  or  without  costs,  as 
may  seem  right.  Va.  Code  (1887),  § 
3544.  The  judgment  in  such  case  may 
be  as  follows,  to  wit: 

{Commencing as  in  Form  No.  11882,  and 
continuing  down  to  *)  "the  truth  to  in- 
quire of  damages  in  personal  action  in 
contract  between  /i?^«  Doe  and  Richard 
Roe,  do  ascertain  that  the  plaintiff  hath 
sustained  damages  by  occasion  of  the 
defendant's  nonperformance  of  the 
said  contract  to  fifteen  dollars,  and 
the  court  entering  of  record  that  the 
matter  in  controversy  was  of  greater 
value  than  twenty  dollars,  exclusive  of 
interest,  it  is  therefore  considered  by 
the  court  that  the  plaintiff  do  recover 
against  the  defendant  fifteen  dollars, 
the  damages  ascertained  by  the  jury  as 
aforesaid,  besides  his  costs  about  his 
suit  in  this  behalf  expended." 

1.  "Waiving  Homestead.  —  i.  Here- 
after, whenever  a  judgment  or  decree 
is  rendered  on  an  instrument  waiving 
the  homestead  or  upon  a  demand 
against  which  the  homestead  cannot 
be  claimed,  the  court  shall  include  in 
its  judgment  or  decree  words  to  the 
following  effect,  as  the  case  may  be: 
"Upon  an  instrument  waiving  the 
homestead,"  or  "  upon  a  claim  against 


which  the  homestead  cannot  be  de- 
manded." This  statement  shall  be 
indorsed  upon  the  executions  issued 
upon  said  judgments  or  decrees. 

2.  In  any  action  or  suit,  when  it  is 
not  apparent  from  the  face  of  the  plead- 
ings that  the  demand  is  not  subject  to 
the  homestead  exemption,  the  plaintiff 
shall  not  have  the  benefit  of  the  fore- 
going section  unless  in  his  declaration 
he  alleges  that  his  demand  is  not  sub- 
ject to  such  homestead  exemption. 

3.  But  no  presumption  of  nonwaiver 
or  presumption  that  the  judgment  or 
decree  was  rendered  upon  a  demand 
against  which  homestead  could  be 
claimed  is  to  be  drawn  from  the  silence 
of  any  judgment,  execution  or  decree 
on  the  matters  provided  for  by  this  act. 
Va.  Code  (Supp.  1898),  ^  3649^. 

2.  And  the  Defendant  in  Mercy,  etc.  — 
See  supra,  note  4,  p.  687. 

3.  Definition.  —  A  judgment  is  the 
final  determination  of  the  rights  of 
the  parties  in  the  action.  Ballinger's 
Anno.  Codes  &  Stat.  Wash,  (1897,  § 
5080. 

All  judgments  shall  be  entered  by 
the  clerk  subject  to  the  direction  of  the 
court,  in  the  journal,  and  shall  specify 
clearly  the  amount  to  be  recovered,  the 
relief  granted  or  other  determination  of 
the  action.  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  5119. 

Illustrations.  —  For    other    forms  of 
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plaintiff,  John  Doe,  do  have  and  recover  of  and  from  the  said  defend- 
ant, Richard  Roe}  the  sum  of  one  thousand  dollars  and  interest* 
thereon  from  \.\\t  first  day  of  May,  i8P7,  at  the  rate  of  six  per  cent, 
per  annum,  and  the  further  sum  oi  fifteen  dollars,  attorney's  fees^  in 
this  cause,  together  with  costs,  taxed  dX  fifty  dollars,  and  hereof  let 
execution  issue. 

Dated  this  tenth  day  olNo7>ember,  i899,  at  Spokane,  Washington. 

John  Marshall,  Judge  Superior  Court. 

Form  No.  11884/ 

State  of  West  Virginia^  \ 
County  of  Preston.  \ 

In  the  Circuit  Court  of  said  County, 
At  October  Rules,  \W8. 

John  Doe     ) 
against       >  lo  Assumpsit. 
Richard  Roe.  ) 

This  day  came  the  parties  by  their  attorneys,  and  th^  defendant, 
for  plea,  says  that  he  did  not  promise  in  the  manner  and  form  as  the 
plaintiff  has  above  thereof  complained  against  him,  and  of  this  he 
puts  himself  upon  the  country,  and  the  plaintiff  does  the  like,  and 
issue  is  joined  thereon;  and  thereupon  came  a  jury,  to  wit:  Nathan 
Hale  {and  eleven  others),  good  and  lawful  men,  selected  by  lot,  and 
duly  sworn  to  well  and  truly  try  the  issues  joined  between  the  parties 
and  a  true  verdict  render  according  to  the  evidence,  and  after  hear- 
ing all  the  evidence  in  the  case  and  the  arguments  of  counsel,  retired 
to  their  room  to  consider  their  verdict,  after  a  time  returned  into 
court  and  upon  their  oaths  rendered  the  following  verdict,  to  wit: 

judgments  in   Washington  see  Kromer  either    party,    costs,    to   be  called  the 

z/.  Friday,  10  Wash.  621;  Byers  z/.  Roths-  attorney   fee,  shall   be    as    prescribed 

child,     II     Wash.    296;    Anderson     v.  in   Ballinger's    Anno.    Codes   &    Stat. 

Risdon-Cohn  Co.,  13  Wash.  494;  Carl-  Wash.  (1897),  §  5172. 

son  V.  Van   De  Vanter,   19  Wash.    32;  4.    IVest  Virginia.  —  A  circuit  court 

and  Form  No.  7859.  may  in  any  case  before  it,  other  than  a 

1.  Parties  —  Generally.  —  Judgment  chancery  case,  have  an  issue  tried  or 
may  be  given  for  or  against  one  or  more  an  inquiry  of  damages  made  by  a  jury, 
of  several  plaintiffs  and  for  or  against  and  determine  all  questions  concerning 
one  or  more  of  several  defendants,  the  legality  of  evidence  and  other  mat- 
Ballinger's  Anno.  Codes  &  Stat.  Wash,  ters  of  law  which  may  arise.  Upon 
(1897),  §  5081.  the  trial  of  any   issue  or   issues  by  a 

Executor  or  Administrator.  —  The  jury,  whether  under  this  section  or  not, 
effectof  any  judgment  rendered  against  the  court  may,  on  motion  of  any  party, 
an  executor  or  administrator  shall  be  direct  the  jury,  in  addition  to  render- 
only  to  establish  the  claim  in  the  same  ing  a  general  verdict,  to  render  sepa- 
manner  as  if  it  had  been  allowed  by  rate  verdicts  upon  any  one  or  more  of 
the  executor  or  administrator  and  the  the  issues,  or  to  find  in  writing  upon 
court,  and  the  judgment  shall  be  that  particular  questions  of  fact  to  be  stated 
the  executor  or  administrator  pay,  in  in  writing.  The  action  of  the  court 
due  course  of  administration,  the  upon  such  motion  shall  be  subject  to 
amount  ascertained  to  be  due.  Ballin-  review  as  in  other  cases.  Where  any 
ger's  Anno.  Codes  &  Stat.  Wash.  (1897),  such  separate  verdict  or  special  finding 
g  6239.  shall  be  inconsistent  with  the  general 

2.  Interest.  —  See  Ballinger's  Anno,  verdict,  the  former  shall  control  the  lat- 
Codes  &  Stat.  Wash.  (1897).  §  5142.  ter  and  the  court  shall  give  judgment 

3.  Attorney  Fee. —  When  allowed  to  accordingly.     Code  (1891),  c.  131,  §  5. 
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*' We,  the  jury,  find  for  the  plaintiff  on  the  issue  joined,  and  assess  his 
damages  zX.five  hundred  doWnTS." 

Signed,  '■'■  Nathan  Hale,  Y or tvazxi." 

Therefore,  it  is  considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant  his  damages  assessed  as  aforesaid,  with  inter- 
est on  said  sum,  to  be  computed  at  the  rate  of  six  per  cent,  per 
annum  until  paid,^  together  with  his  costs  of  suit  by  him  in  this 
behalf  expended. 

Form  No.  i  1885.' 
State  of  Wisconsin. 

Circuit  Court,  Walworth  County. 

At  a  regular  term  of  the  Circuit  Court  for  Walworth  county,  begun 
and  holden  at  the  court-house,  in  the  city  of  Elkhorn,  in  the  county  of 
Walworth,  on  the  first  Monday  of  October,  a.  d.  iZ99,  and  on  the  ninth 
day,  A.  D.  iW9,  in  said  term. 

Present,  Honorable  John  Marshall,  Judge,  Presiding. 

John  Doe,  plaintiff,^      ) 

against  >  Judgment. 

Richard  Roe,  defendant.  ) 

This  action  being  at  issue  and  noticed  for  trial  at  said  term,  and 
having  come  on  for  trial  and  having  been  tried  before  the  court* 
and  a  jury  duly  impaneled  and  sworn  to  try  the  issues  therein,  and 
the  jury  having  rendered  their  verdict,  wherein  they  find  for  the 
plaintiff  and  assess  his  damage  therein,  at  the  sum  of  one  thousand 
dollars; 

Now,  therefore,  on  motion  of  Oliver  Ellsworth,  attorney  for  John 
Doe,  the  plaintiff,  it  is  now  here  considered  and  adjudged  by  this 
court,  \hdi\.  John  Doe,  plaintiff,  do  have  and  recover  of  Richard  Roe, 
the  defendant,*  the  sum  of  one  thousand  dollars  damages,*  together 

1.  Interest.  —  Every  judgment  or  de-  will  presume  that  the  parties  are 
cree  for  the  payment  of  money,  except  identical.  Zwickey  v.  Haney,  63  Wis. 
where  it  is  otherwise  provided  by  law,     464. 

shall  bear  interest  from  date  thereof,  4.  Parties  Defendant — Failure  to  Name. 

whether  it  be  so  stated  in  the  judgment  — Judgment  debtor's  name  should  be 

or  decree  or  not.     W.  Va.  Code  (1891),  designated.     Rape  v.   Heaton,   9  Wis. 

c.  131,  §  18.  328.    But  using  the  word  "  defendants," 

2.  Wisconsin.  —  Stat.  (1898),  §  2882  without  naming  the  defendants  in  the 
et  seq.  judgment  against  them,  will    be  con- 

Becital  of  Pleadings  and  Facts.  —  It  is  sidered  as  a  judgment  against   every 

not  necessary  to  set  forth  in  the  judg-  defendant  against   whom  it  could  have 

ment  the  matters  or  facts   proved  on  been   rendered.     Dousman  v.   Hooe,  3 

which   it   is    based,    nor   to   recite  the  Wis.  466. 

pleadings    and    proofs.     Dousman    v.  Against    Representative.  —  Judgment 

Hooe,  3  Wis.  466.    But  a  judgment  must  against   one   in  his   representative   ca- 

appear  on  its  face  to  be  a  judicial  de-  pacity  should  so  designate  the  judgment 

termination  of  the  court.     Wheeler  v.  debtor  as  to  indicate  this.     Prichard  v. 

Scott,  3  Wis.  362.  Bixby.  71  Wis.  422. 

Illustrations.  —  For    other    forms    of  6.  Amoont — Generally. —  Theatnount 

judgment  in  Wisconsin  see  Forms  Nos.  for    which    judgment     was     rendered 

7860,  7861,  7863,  10037.  should  be  stated.     Rape  v.  Heaton,  9 

3.  Parties  Plaintiff.  —  Where  in  a  sum-  Wis.  328. 

mons  and  complaint  the  plaintiffs  are  How  Expressed. — The  amount  of  a 
described  by  their  initials  only,  while  judgment  should  usually  be  expressed 
in  the  title  of  the  judgment  they  are  in  domestic  money.  Hawes  v.  Wool- 
described  by  their  full  names,  the  court    cock,  26  Wis.  629.     But  for  judgments 
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•with  the  sum  of  one  hundred  dollars  for  his  costs  and  disbursements,^ 
amounting  in  all  to  the  sum  of  one  thousand  and  one  hundred  dollars. 
Dated  and  entered  this  ninth  day  of  October^  a.  d.  i8-9P. 
By  the  court, 

Calvin  Clark,  Clerk.2 
Form  No.  1 1  8  8  6 . 
(Precedent  in  Geer  v.  Murrin,  i  Wyoming  37,)' 
Thomas  D.  Murrin\^^^^j^^^  ^^^^^  ^g^^ 

T  h^  G    r  \  ^^^^^^'^'^yy  -l^o^^ember  23,  iS70. 

This  day  came  the  parties  by  their  attorneys,  and  thereupon  came 
a  jury,  who  having  been  duly  impaneled,  and  sworn  the  truth  to 
speak  upon  the  issue  joined,  upon  their  oaths,  do  say  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the  sum  of  six  hundred  and  eight 
dollars;  and  it  is  thereupon  considered  and  adjudged  by  the  court 
that  the  plaintiff,  Thomas  D.  Murrin,  do  recover  of  the  defendant, 
John  Geer,^  the  said  sum  of  six  hundred  and  eight  dollars,  and  costs* 
of  suit  taxed  to  thirty  dollars  and  seventy-five  cents. 

J.  H.  Home,  Judge. 


on  contracts  to  pay  in  coin  see  Warner 
V.  Sauk  County  Bank,  20  Wis.  492. 

Mistake  of  a  few  cents  as  to  the 
amount  due  will  not  vitiate  the  judg- 
ment.    Lathrop  v.  Snyder,  17  Wis.  iio. 

Rate  of  damages,  see  Wis.  Stat.  (1898), 
§  2887. 

Interest,  see  Wis.  Stat.  (1898),  |  2922. 

1.  Costs.  —  The  clerk  shall  tax  and  in- 
sert in  the  entry  of  judgment  and  in 
the  docket  thereof,  if  the  same  shall 
have  been  docketed,  on  the  application 
of  the  prevailing  party,  upon  three  days' 
notice  to  the  other,  the  sum  of  costs 
and  disbursements.  The  disbursements 
shall  be  stated  in  detail  and  verified  by 
affidavit,  which  shall  be  filed  by  the 
clerk.  Wis.  Stat.  (1896),  §  2927.  See 
also  Wis.  Cir.  Ct.  Rules,  No.  33. 

2.  Signature  of  the  judge  is  not  essen- 
tial to  the  validity  of  the  judgment. 
Baker  v.  Baker,  51  Wis,  538;  Reming- 
ton V.  Cummings,  5  Wis.  138.  Nor 
will  the  failure  of  the  judge  to  sign  the 
record  of  each  day's  proceedings  ren- 
■der  the  judgment  invalid.  Eastman  v. 
Harteau,  12  Wis.  267. 

3.  Definition.  —  A  judgment  is  the 
final  determination  of  the  rights  of  the 
parties  in  an  action.  Wyoming  Rev. 
Stat.  (1887),  §  2657. 

In  General. —  All  judgments  must  be 
entered  on  the  journal  of  the  court  and 
specify  clearly  the  relief  granted  or 
order  made  in  the  action.  Wyoming 
Rev.  Stat.  (1887),  §  2678.  And  when  a 
trial  by  jury  has  been  had,  judgment 


must  be  entered  by  the  clerk  in  con- 
formity to  the  verdict,  unless  the  ver- 
dict is  Special  or  the  court  orders  the 
case  reserved  for  future  argument  or 
consideration.  Wyoming  Rev.  Stat. 
(1887),  ^  2673.  When  the  verdict  is 
special,  or  when  there  is  a  special  find- 
ing on  particular  questions  of  fact,  or 
when  the  case  is  reserved,  the  court 
shall  order  what  judgment  shall  be 
entered.  Wyoming  Rev.  Stat  (1887), 
§  2674. 

4.  Parties  —  Generally.  —  Judgment 
may  be  given  for  or  against  one  or 
more  of  several  plaintiffs  and  for  or 
against  one  or  more  of  several  defend- 
ants. Wyoming  Rev.  Stat.  (1887),  § 
2658. 

Executor  or  Administrator.  —  A  judg- 
ment rendered  against  an  executor  or 
administrator,  upon  any  claim  for 
money  against  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim 
in  the  same  manner  as  if  it  had  been 
allowed  by  the  executor  or  administra- 
tor and  a  judge,  and  the  judgment 
must  be  that  the  executor  or  adminis- 
trator pay,  in  due  course  of  administra- 
tion, the  amount  found  to  be  due. 
Wyoming  Laws  (1890),  p.  272,  §  13. 

Infants.  —  It  shall  not  be  necessary 
to  reserve  in  a  judgment  the  right  of 
the  infant  to  show  cause  against  it  after 
his  attaining  full  age.  Wyoming  Rev. 
Stat.  (1887),  §  2677. 

5.  Costs.  —  See  Wyoming  Rev.  Stau 
(1887).  §  2695  et  seq. 
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Form  No.  11887.' 

In  the  Circuit  Court  of  the  United  States  of  America^  for  the  District 
of  Minnesota.  —  Third  Division. 

John  Doe,  plaintiff,       '\ 

against  >•  Judgment  ^««^  5,  i8S9. 

Richard  Roe,  defendant.  ) 

This  cause  having  been  regularly  placed  upon  the  calendar  {con- 
cluding as  in  Form  No.  1185&). 


bb.  For  Defendant. 
{ad)  Generally. 


Where  the  judgment  purports  to  be 
for  costs  only,  but  leaves  the  amount 
of  such  costs  blank,  it  will  be  reversed. 
Mosher  v.  Uinta  County,  2  Wyoming 
462. 

1.  In  General.  —  The  practice,  plead- 
ings and  forms  and  modes  of  pro- 
ceeding in  civil  causes,  other  than 
equity  and  admiralty  causes,  in  the 
circuit  and  district  courts,  shall  con- 
form, as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes 
of  proceeding  existing  at  the  time  in 
like  causes  in  the  courts  of  record  of 
the  state  within  which  such  circuit 
or  district  courts  are  held,  any  rule 
of  court  to  the  contrary  nothwith- 
standing.  U.  S.  Rev.  Stat.  (1878),  § 
914. 

Parties.  —  Where  the  writ,  pleadings 
and  contract  spoke  only  of  "  Frederic 
D.  Conrad,'^  and  the  judgment  went 
against  '■'■  Daniel  Frederic  Conrad,"  the 
defendant,  it  was  too  late  after  verdict 
and  judgment  to  assign  the  variance 
as  error.  Conrad  v.  Griffey,  11  How. 
(U.  S.)  480. 

Particular  Kind  of  Money.  —  In  debt 
for  custom-house  duties,  a  judgment 
for  so  many  dollars  "payable  in  gold 
(and  silver)  money  of  the  United 
States"  is  good,  nothing  but  gold  and 
silver  coin  having  been  made  a  legal 
tender  for  this  species  of  debt  to  the 
government.  Cheang-Kee  v.  U.  S.,  3 
Wall.  (U.  S.)  320. 

Interest.  —  Where  the  judgment  was 
for  a  certain  amount  to  bear  ten  per 
cent,  interest  from  a  certain  date,  it  was 
contended  that  the  interest  should  have 
been  ascertained  by  the  court  and  a 
judgment  rendered  for  it  in  damages. 
It  was  admitted  that  this  was  a  very 
common  way  to  give  the  judgment,  but 
that  the  mode  adopted  by  the  court  was 
sanctioned  by  the  practice  of  several 
states,    and    that   one    mode    had  no 


particular  advantage  over  the  other. 
Archer  v.  Morehouse,  Hempst.  (U.  S.) 
184. 

A  stipulation  in  a  judgment  that  the 
interest  on  it  shall  bear  interest  if  not 
paid  annually,  is  void,  and  does  not 
make  such  judgment  usurious.  In  re 
Fuller,  I  Sawy.  (U.  S.)  243. 

Precedents.  —  In  an  action  tried  in  the 
federal  court,  although  such  court  was 
bound  in  general  to  follow  the  practice 
governing  the  territorial  courts,  a  judg- 
ment entered  in  the  book  known  as 
"  journal  of  proceedings  "  instead  of  the 
book  called  "  judgment  book  "  was 
held  to  constitute  a  valid  entry  of  judg- 
ment between  the  parties.  Work  v. 
Northern  Pac.  R.  Co.,  11  Mont.  513, 
in  which  case  the  entry,  which  was 
deemed  sufficient,  was  as  follows,  to 
wit: 

"May  term.  Monday,  June  24,  i9i8g. 
Tweftty-thirdA&y.  Court  met  pursuant 
to  adjournment.  Present:  Won.  M.J. 
Liddell,  judge;  D.  C.  Campbell,  Asst. 
U.  S.  atty. ;  Geo  .  W.  Irvin,  U.  S.  Mar- 
shal; T.  A.  Garrett,  clerk.  John  F. 
Work  and  John  F.  Locke,  plaintiffs. 
The  Northern  Pacijic  Railroad  Company, 
defendant.  No.  y^o.  In  this  action, 
judgment  is  hereby  entered  in  accord- 
ance with  the  verdict  of  the  jury  here- 
tofore entered  on  the  twenty-ninth  day 
of  May,  A.  D.  \'i8g;  and  it  is  ordered, 
adjudged,  and  decreed  that  the  plain- 
tiffs recover  from  the  defendant  the 
sum  of  twelve  hundred  do\\a.TS  damages, 
together  with  the  costs  of  this  action» 

taxed  at  the  sum  of  $ . 

M.  J.  Liddell,  Judge." 

For  other  forms  seeU.  S.  v.  Howard, 
93  Fed.  Rep.  719;  East  St.  Louis  v. 
U.  S.,  no  U.  S.  321;  Northwestern 
Fuel  Co.  V.  Brock.  139  U.  S.  216;  Texas,  • 
etc.,  R.  Co.  V.  Horn,  151  U.  S.  no; 
Interstate  Commerce  Commission  v.. 
Northeastern  R.  Co.,  74  Fed.  Rep.  70. 
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Form  No.  1 1 8  8  8 . 

(Precedent  in  Green  v.  Swift,  50  Cal.  454.)* 
\(jritle  of  court  and  cause  as  in  Form  No.  1181(2.)^ 
This  cause  came  on  regularly  for  trial.  The  said  defendant 
appeared  by  his  attorneys.  A  jury  of  twelve  persons  was  regularly 
impaneled  and  sworn  to  try  said  cause.  Witnesses  on  the  part  of 
the  defendant  were  sworn  and  examined.  After  hearing  evidence, 
the  arguments  of  counsel  and  instructions  of  the  court,  the  jury 
retired  to  consider  their  verdict,  and  subsequently  returned  into 
court,  and  being  called,  answered  to  their  names,  and  say  they  find 
a  verdict  for  the  defendant. 

Wherefore,  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed,  that  said  plaintiff  have 
and  recover  nothing  from  said  defendant,  and  that  defendant  recover 
of  the  plaintiff  his  costs  and  disbursements  incurred  in  this  action, 
amounting  to  the  sum  of  eighty-eight  and  sixty  one-hundredths  dollars. 
Judgment  rendered  October  SI,  a.  d.  iZ70. 

Form  No.  1 1  8  8  9  . 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  709.)* 
{Commencing  as  in  Form  No.  1185^,  and  continuing  down  to  *.)    "  We, 
the  jury,  find  for  the  defendant: "  wherefore  it  is  adjudged  by  the 
court  that  the  plaintiff  take  nothing  by  his  petition,  and  that  from 
him  the  defendant  recover  his  costs  herein  expended. 

Form  No.  11890/ 

{Commencing  as  in  Form  No.  11858,  and  continuing  down  /<?  *)  in  favor 
of  the  defendant  and  against  the  plaintiff,  therefore,  on  motion  of 
Jeremiah  Mason,  Esq.,  attorney  for  the  said  defendant,  it  is  ordered 
and  adjudged  by  the  court  now  here  that  the  said  plaintiff  take 
nothing  by  his  suit,  and  that  the  said  defendant  do  go  thereof 
without  day. 

And  it  is  further  ordered  and  adjudged  by  the  said  court,  that  the 
said  defendant  do  recover  against  the  said  plaintiff  his  costs  and 
charges  by  him  about  his  defense  in  this  behalf  expended,  to  be  taxed, 
and  that  the  said  defendant  have  execution  therefor. 

John  Marshall,  Circuit  Judge. 

Form  No.  11891.* 

{Commencing  as  in  Form  No.  11866,  and  continuing  down  to  *)  that  the 
said  defendant  did  not  undertake  or  promise  in  manner  and  form  as 
the  said  plaintiff  has  within  complained  against  him. 

John  Marshall,  Chief  Justice.* 

Therefore  it  is  considered  that  the  said  plaintiff  take  nothing  by 
his  said  writ,  and  that  he  be  in  mercy,  etc.,  and  that  the  said  defend- 
ant go  thereof  without  day,  etc. 

1.  See,  generally,  notes  to  Form  No.  3.  See,  generally,  notes  to  Form  No. 
I1842,  supra.  1 1854,  supra. 

2.  The  matter  to  be  supplied  within  4.  See,  generally,  notes  to  Form  No. 
[]  will  not  be  found  in  the   reported  11 858,  supra. 

case.  8.  See.  generally,  notes  to  Form  No. 

I I 866,  supra. 
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And  it  is  further  considered  by  the  court  here  that  the  defendant 
recover  against  the  plaintifif  the  sum  of  thirty  dollars  for  his  costs 
and  charges  by  him  about  his  defense  in  this  behalf  laid  out  and  ex- 
pended, and  by  the  court  here  adjudged  to  the  said  defendant  and 
with  his  assent,  and  that  the  defendant  have  execution  thereof,  etc. 

Judgment  signed  {concluding  as  in  Eorm  No.  11866.^ 

Form  No.  1 1  892.' 

(  Title  of  court  and  cause  as  in  Form  No.  11881.) 

Be  it  remembered  that  in  the  March  term,  a.  d.  iZ91,  comes  David 
G.  Hubbard^  of  Wilmington,  in  said  county,  collector  of  taxes  in  said 
Wilmington,  by  S.  T.  Davenport,  Esq.,  his  attorney,  and  brings  into 
the  court  now  here  his  certain  writ  and  declaration  against  Perry  N. 
Davis,  of  Charlemont  in  the  county  of  Franklin  and  state  of  Massa- 
chusetts and  the  town  of  Searsburg  in  the  county  of  Bennington  and 
state  of  Vermont,  as  trustee  of  said  Davis,  wherein  the  said  defendant 
is  summoned  and  attached  to  answer  to  the  plaintiff  in  a  plea  of  the 
case  to  recover  of  said  defendant  sundry  taxes  due  and  unpaid  to  the 
plaintiff  as  such  collector,  demanding  four  hundred  dollars  {%J!fiO) 
damages  as  by  the  plaintiff's  writ  on  file  more  fully  appears. 

And  at  the  same  term  aforesaid  comes  also  the  said  defendant  by 
A.  A.  Butterfield,  Esq.,  his  attorney,  and  the  said  defendant  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  says  that  his  resi- 
dence was  not  in  the  town  of  Wilmington  on  the  first  day  of  April, 
1S88,  for  the  purpose  of  taxation,  and  of  this  he  puts  himself  upon 
the  country,  and  the  plaintiff  does  the  like.  Therefore  let  a  jury 
come,  etc.,  who  are  neither,  etc.  And  the  day  thereof  is  given,  etc., 
to  the  September  term,  a.  d.  \2>91. 

Afterward,  that  is  to  say,  in  the  September  term,  a.  d.  \W1,  come 
as  well  the  plaintiff  as  the  defendant  by  their  respective  attorneys 
aforesaid. 

Therefore,  to  try  the  issue  aforesaid  whereof  the  parties  have  put 
themselves  upon  the  country,  let  a  jury  come,  etc.,  who  are  neither, 
etc.,  to  recognize,  etc.,  and  the  jurors  of  the  jury  whereof  mention  is 
made  being  summoned  come,  to  wit:  (^Here  set  out  the  names  of  the 
twelve  jurors),  all  good  and  lawful  men  of  the  county  of  Windham 
aforesaid,  who  to  speak  the  truth  of  the  matters  within  contained, 
being  chosen,  impaneled  and  sworn,  upon  their  oath  say  that  the 
defendant  on  \h&  first  day  of  April,  a.  d.  \?>88,  was  not  a  resident  of 
said  town  of  Wilmington  for  the  purpose  of  taxation. 

Therefore  it  is  considered  that  the  said  defendant  do  recover 
against  the  said  plaintiff  his  costs  in  this  behalf  laid  out  and  ex- 
pended, here  taxed  by  the  court  at  seventeen  dollars  and  forty-three 
cents  {%n.}fS)  and  that  he  may  have  execution  thereof. 

A  true  record. 

Attest:   R.  Tyler,  Clerk. 

Execution  issued  this day  of ,  a.  d.  xZ91,  returnable 

in  sixty  days. 

R.  Tyler,  Clerk. 

1.  See,  generally,  notes  to  Form  No.  11881,  supra. 
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fendant. 


1 1 893.  JUDGMENTS  AND  DECREES.  1 1 894. 

(W)  For  One  Defendant  and  Against  Another. 
Form  No.  i  iSqs.' 

The  State  of  South  Carolina,  )  ^       ^    r  ^  n, 

County  of  York.  \  ^^"""^  ^/  ^^"^"^^«  ^^''''- 

John  Doe,  plaintiff, 

against 

Richard  Roe  and  Robert  Roe,  defendants. 

The  issues  in  this  action  having  been' brought  on  for  trial  before 
Mr.  Justice /<?-*«  Marshall,  and  a  jury  at  the  Circuit  Court  held  on 
the  thirty-first  day  of  October,  i899,  and  the  issues  having  been  tried, 
and  a  verdict  having  been  rendered  in  favor  of  the  plaintiff  John 
Doe  against  the  defendant  Richard  Roe  and  in  favor  of  the  defend- 
ant Robert  Roe  against  the  plaintiff  y<7//«  Doe,  now,  on  motion  of 
Oliver  Ellsworth,  attorney  for  the  plaintiff, 

It  is  adjudged,  that  the  said  plaintiff  John  Doe  recover  of  the 
defendant  Richard  Roe  one  thousand  dollars  found  by  the  jury,  with 
one  hundred  dollars  costs  of  action,  making  together  one  thousand  and 
one  hundred  didWzx^.  And  on  motion  oi  Jeremiah  Mason,  attorney  for 
the  defendants. 

It  is  further  adjudged,  that  the  complaint  be  dismissed  on  the  merits 
of  the  action  as  against  the  defendant  Robert  Roe,  and  that  he  recover 
oi  John  Doe,  the  plaintiff,  one  hundred  doWars,  costs  of  action. 

Dated  {concluding  as  in  Form  No.  11876). 

(d)  Notice  of  Entry  of  Judgment. 

Form  No.  1 1  8  9  4 .' 

State  of  North  Dakota,  \  In  District  Court,  Sixth  Judicial 

County  of  Burleigh.        \     '  District. 

John  Doe,  plaintiff,      ) 

against  >■  Notice  of  Entry  of  Judgment. 

Richard  Roe,  defendant.  ) 

Sir:  Please  take  notice  that  a  judgment  in  this  action,  of  which 
the  annexed  is  a  copy,  was  on  the  tenth  day  of  October,  iS99,  duly 
entered  (and  the  judgment  roll  in  the  above  entitled  action  filed)  in 
the  office  of  the  clerk  of  this  court  in  the  county  of  Burleigh,  at  the 
citv  of  Bismarck,  state  of  North  Dakota,  on  the  tenth  day  of  October^ 
iS99. 

Jeremiah  Mason,  Attorney  for  PlaintiflT. 
Office  and  P.  O.  address,  Bismarck,  North  Dakoti 
To  Joseph  Story,  Attorney  for  Defendant. 

1.  South  Carolina.  —  Code  Civ.  Proc.  entry,  together  with  a  general  descrip- 
(1893),  §  266  et  seq.  See  also  notes  to  tion  of  the  nature  and  amount  of  relief 
Form  J^o.  11876,  supra.              '  or  damages  thereby  granted,   shall  be 

2.  Within  ten  days  after  entry  of  served  by  the  prevailing  upon  the  ad- 
judgment, in  an  action  in  which  an  ap-  verse  parties.  N.  Dak.  Rev.  Codes 
pearance  has  been  made,  copies  of  such  (1895),  §  5480. 
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"      Form  No.  i  1895.' 

Circuit  Court,  Walworth  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Jeremiah  Mason,  Attorney  for  Defendant: 

Please  take  notice  that  the  judgment  was  entered  in  the  above 
entitled  action  in  favor  of  the  plaintiff  diVid.  against  the  defendant  iorone 
thousand  dollars,  and  two  hundred  dollars  costs,  in  the  office  of  the 
clerk  of  the  Circuit  Court,  county  of  Walworth,  on  the  ninth  day  of 
October,  a.  d.  \W9. 

Yours,  etc., 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 


(2)  In  Justice's  Court. 

Form  No.  1 1896. 

(Horner's  Stat.  Ind.  (1896),  §  1571.)* 

February  15th,  i852.  -  Parties  appeared.  Defendant  moved  to  dis- 
miss the  complaint  for  insufficiency;  which  motion  was  overruled. 
On  plaintiff's  motion,  he  was  permitted  to  amend  his  complaint  as 
follows:  (Jlere  insert  the  amendment^. 

Defendant  filed  set-off  in  the  words  and  figures  following:  (^Here 
insert  the  set-off).  And  also  the  following  special  plea:  (JHere  insert 
the  plea). 

A  jury  having  been  demanded  by  the  defendant,  and  the  parties 
having  agreed  to  the  number  oi  six,  venire  issued  therefor;  and, 
being  returned,  the  following  named  persons  were  sworn  as  jurors, 
to  wit:  (^Here  insert  the  names  of  the  jurors').  Who,  after  hearing  the 
evidence,  returned  into  court  the  following  verdict:  "We,  the  jury, 
find  that  the  plaintiff  recover  of  the  defendant  the  sum  of  eleven 
dollars. 

Job  Hays,  Foreman." 

It  is  therefore  adjudged  that  the  plaintiff  recover  of  the  defendant^ 
the  sum  of  eleven  dollars,  with  interest  from  date,  together  with  his 
costs  and  accruing  costs. 


Richard  Stiles,  Justice, 


1.  After  judgment  is  perfected,  either  judgment  are  thereby  rendered  irregu- 
party  may  serve  upon  the  other  a  writ-  lar,  but  not  void.  Bridges  v.  Layman, 
ten  notice  of  entry  of  judgment.     Wis.  31  Ind.  384. 

Stat.  (i8g8),  §  2876.  A   justice's   judgment  against   part- 

2.  See,  generally,  notes  to  Form  No.  ners  by  their  firm  name  is  sufficient. 
11S51,  supra.  Elliotts.  Doughty,  7  Blackf.  (Ind.)  199. 

8.  Parties.* — Where  a    judgment   is        4.  Signattire. —  Judgment    must    be 

rendered  before  a  justice  of  the  peace  signed  by  a  justice  of  the  peace.     Hor- 

against  a  defendant  by  a  name  in  which  ner's  Stat.    Ind.  (1896),   §  1489;  Ringle 

an  initial  letter  is  used  instead  of  his  v.  Weston,  23  Ind.  588.     See  also  Gal- 

chnstian    name,  the    proceedings  and  braith  v.  Sidener,  28  Ind.  142. 
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Form  No.  1 1  897.' 

John  Doe,  plaintiff,      \  ^^efore  Abraham  Kent,  Justice  of  the  Peace 
against  >      within  and  for  Logan  Township,  Harri- 

Richard  Roe,  defendant.  )      son  County,  Iowa. 

Now,  to  wit,  on  this  tenth  day  of  October,  a.  d.  i 899,2  this  cause 
coming  on  for  hearing,  the  plaintiff  appears  by  Jeremiah  Mason, 
Esq.,  his  attorney;  the  defendant  appears  by  Oliver  Ellsworth, 
Esq.,  his  attorney.  Petition  filed  by  plaintiff,*  and  answer  filed 
by  defendant.  To  defendant's  answer  plaintiff  files  reply.  Jury 
demanded  by  plaintiff.  Venire  issued  and  delivered  to  Clyde  Kulp, 
constable.  {^Here  insert  the  names  of  the  six  jurors')  summoned  by 
said  constable.  All  appeared  and  were  sworn  as  jurors  according  to 
law.  Clyde  Kulp  sworn  as  officer  of  the  jury.  The  jury,  after  hear- 
ing the  evidence,  retired  in  charge  of  the  aforesaid  sworn  officer  and 
returning  into  court  render  the  following  as  their  verdict:  {^Here  set 
mit  the  verdict  of  the  jury\  and  the  court  being  fully  advised  in  the 
premises. 

It  is  therefore  ordered  and  adjudged  by  the  court,  that  the  plain- 
tiff have  and  recover  of  the  defendant  judgment  for  the  sum  of  twenty 
dolTars,  with  eight  per  cent,  interest  per  annum  from  date,  together 
with  the  costs  of  this  action,  taxed  at  three  dollars,  the  items  of  which 
are  in  the  margin  hereto. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1  8  9  8 .» 

State  of  Mississippi,      \  In  Justice's  Court  for  District  No.  1, 

De  Soto  County.  \  Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Doe,  plaintiff,      ) 

against  >•  Assumpsit. 

Richard  Roe,  defendant.  ) 

And  now  this  tenth  day  oi  October,  iS99,  this  cause  comes  on  to  be 
heard  and  the  parties  appear  in  person  and  by  counsel,*  and  the  writ 
of  venire  facias  heretofore  issued  by  this  court  being  duly  returned, 
come  also  (Jfere  insert  names  of  jurors  summoned),  all  lawful  men  of 

1.  In  General. —  No  particular  form  three  days  after  the  cause  is  submitted 
is  required  to  be  followed  in  entering  a  to  the  justice  for  final  action.  Iowa 
judgment.      Church   v.    Grossman,  41     Code  (1897),  §  4522. 

Iowa  373;  Barrett  v.  Garragan,  16  Iowa  3.  Mississippi.  —  On    or    before   the 

47;   Stowers  v.   Milledge,   i   Iowa'150.  return-day  of  the  process,  either  party 

And  where  the  judgment  recites  that,  may  demand  a  trial  by  jury,  and  there- 

"  after  hearing  all   the   testimony  on  upon    the   justice    of    the  peace   shall 

both  sides,  it  is  believed  that  the  plain-  order  the  proper  officer   to  summon  six 

tiff    is    entitled  to   seventy-five  dollars  persons,  competent   to  serve  as  jurors 

debt,  and  cost  of  suit,  which  is  taxed  in  the  circuit  court,  to    appear  imme- 

as  follows,"  it  is  sufficient.     Stowers  v.  diately,  or  at  such  early  day  as  he  may 

Milledge,  i  Iowa  150.  appoint,  whether  at   a  regular  term  or 

See,    generally,   notes   to  Form  No.  not,  who  shall  be  sworn  to  try  the  case; 

11852,  supra.  but  each  party  shall  be  entitled  to  chal- 

2.  Time  for  Entering  Judgment. —  In  lenge  peremptorily  two  jurors,  and  as 
cases  of  judgment  on  the  verdict  of  the  many  more  as  he  can  show  sufficient 
jury,  the  judgment  shall  be  rendered  cause  for.  If  a  sufficient  number  of 
and  entered  upon  the  docket  forthwith,  jurors  shall  not  appear,  others  may  be 
In  other  cases,  it  shall  be  done  within  summoned  until  a  jury  is  made    up,  to 
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said  De  Soto  county,  and  being  accepted  by  the  parties,  were  duly 
impaneled  and  sworn  well  and  truly  to  try  the  issues  joined  between 
the  parties,  and  after  hearing  the  testimony  of  the  witnesses  and  all 
the  evidence,  and  after  due  consideration,  return  their  verdict  into 
court,  and  upon  their  oath  say:  (^Here  set  out  the  verdict  of  the  jury). 

It  is  therefore  considered  by  the  court  that  the  said  plaintiff,  y^f-^^ 
Doe.,  do  have  and  recover  of  the  said  defendant,  Richard  Roe,  the  said 
sura  of  fifteen  dollars  so  assessed  by  said  jury,  with  legal  interest 
thereon  from  this  day,  together  with  all  costs  of  suit  to  be  taxed, 
and  that  execution  issue  therefor. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1 8  9  9 . 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1051.)* 

Justice's  Court  for  District  No.  1, 
State  of  Oregon,  County  of  Baker. 

John  Doe     ) 

vs.  >  Civil  Action  to  Recover  Money. 

Richard  Roe.  ) 

January  1,  i899. 

Complaint  filed  and  summons  issued,  veturna.b\e  January  10,  i899. 
Affidavit  and  undertaking  for  writ  of  attachment  against  the  prop- 
erty of  the  defendant  filed.  Writ  of  attachment  issued,  directed  to 
John  Jones,  constable  of  the  district. 

January  10,  iS99. 

Summons  returned  and  indorsed.  Received  the  within  January  2, 
iS99.  Served  the  same  January  3,  iS99,  by  delivering  a  copy  thereof, 
together  with  a  certified  copy  of  the  complaint,  to  the  defendant  per- 
sonally (or  at  the  dwelling-house  of  the  defendant  to  a  white  person  of  the 
family,  above  the  age  of  fourteen  years,  the  defendant  not  being  found  ). 

John  y^«^j,  Constable." 

Parties  appeared.  Answer  of  defendant  filed.  Defendant  then 
deposited  trial  fee  of  six  dollars,  and  demanded  a  jury  trial.  On 
application  of  the  defendant,  ordered  that  the  cause  be  continued  at 
his  costs,  for  trial,  on  January  20,  i899.  Order  for  jury  issued, 
directed  to  John  Jones,  constable  of  the  district,  returnable  January 
20,  iS99. 

January  20,  iS99. 

Parties  appeared.  Jury  formed  and  sworn.  Trial  had,  and  jury 
give  verdict  in  favor  of  the  plaintiff  for  the  sum  of  twenty  dollars. 
Therefore  it  is  considered  that  the  plaintiff  recover  off  the  defendant 
the  said  sum  of  twenty  dollars,  and  his  disbursements  in  this  action, 
taxed  at  ten  dollars  and  fifty  cents. 

\^Abraham  Kent,  Justice  of  the  Peace.] 

consist  of  six,  against  whom  legal  ob-  on  the  verdict.     Anno.  Code  (1892),  § 

jections  shall   not   exist.     If   the  jury  2425. 

fail  to  agree,  it  may  be  discharged  and         See,  generally,    notes    to  Form  No. 

another    jury   summoned,    and   so   on  11860,    supra. 

until  a  verdict  is  obtained;  and  judg-         1.  See,  generally,  notes  to  Form  No. 

ment  shall  be   entered  by  the  justice  11873,  supra. 
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Form  No.  1 1  9  oo.' 

John  Doe     )  In  the  Justice  s  Court  of  Precinct  No.  i, 
No.  10.   against       V  Freestone  County,  Texas, 
Richard  Roe.  )  October  Term,  a.  d.  iW9. 
Now,  on  this  ninth  day  of  October,  a.  d.  18SP,  the  above  entitled 
cause  having  been  called,  and  the  plaintiff,  John  Doe,  and  the  defend- 
ant, Richard  Roe,  the  parties  herein  having  come,  as  well  as  also  the 
following  jury  of  good  and  lawful  men:  Peter  Jones,  (^naming  other 
furors),  who  having  been  duly  impaneled  and   sworn  according  to 
law,  upon  their  oaths  do  say  that  they  find  for  the  plaintiff,  the  said 
John  Doe,  in  the  sum  of  one  hundred  doUsirs,  principal  debt,  together 
with  interest  thereon  and  his  costs  in  this  behalf  expended. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  prlain- 
tiff,  the  said  John  Doe,  do  have  and  recover  of  the  defendant,  the  said 
Richard  Roe,  the  sum  of  oue  hundred  dollars,  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum,  together  with  his  costs  in  this 
behalf  expended,  and  that  he  have  execution  therefor. 

Abraham  Kent,  Justice  of  the  Peace  of  Precinct  No.  i, 
of  Freestone  County,  Texas. 

b.  Upon  Verdict  Directed  by  Court. 

Form  No.  1 1  9  o  i  .* 
City  Court  of  New  York. 

William  Fernschild,  plaintiff,  1 

against  >  Judgment. 

D.  G.  Yuengling  Brewing  Company,  defendant.  ) 

The  issues  in  this  action  having  been  duly  reached  for  trial  in  their 
regular  order  upon  the  day  calendar  of  this  court  at  a  trial  term 
thereof,  commencing  on  \ht  first  Monday  ol  June,  i895,  before  Chief 

1.  Texas. — Rev.  Stat.  (1895),  arts.  1610  cord  in  the  case  of  Fernschild  v.  Yueng- 

et  seq.,  1641.  ling  Brewing  Co.,  15  N.Y.  App.  Div.  29. 

The  judgment  shall  be  recorded   at        Precedent. —  In   Delano  v.   Harp,   37 

length  on  the  justice's  docket,  and  shall  Hun  (N.  Y.)  275,  the  judgment,  omitting 

be  signed  by  the  said  justice.     It  shall  the  title  of  the  court  and  cause,  was  as 

clearly  state  the  determination  of  the  follows,  to  wit: 

rights  of  the  parties  and  the  party  who         "  This  action   having  been  tried  by 

shall  pay  the  costs,  and  shall  direct  the  Mr.  Justice  Martin  and  a  jury  at  a  cir- 

issuance   of  such   process   as   may   be  cuitcoxiiX\.\i^^2X  the  court-house  xn  Mor- 

necessary  to  carry  the  judgment  into  risville,  in  and  for  said  county,  on  the 

execution.     Tex.  Rev.  Stat.  (1895),  art.  iqth  ddiy  oi February,  1879,   before  the 

1643.     And  the  rules  governing  the  dis-  Hon.   Celora  B.  Martin,  and  the  court 

trict  and  county  courts  in  relation  to  having  directed  the  jury  to  find  a  verdict 

judgments    shall    apply     also    to    the  for  said  plaintiff  for  the  sum  of  $/<W.j>9. 

justice's  court  in  so  far  as  they  are  ap-  and  said  verdict  having  been  entered  in 

plicable.     Tex.   Rev.   Stat.  (1895),   art.  the  minutes  of  the  said  court,  now,  on 

1650.  motion   of  G.  A.  Forbes,    plaintiff's  at- 

Much  liberality  is  extended  to  uphold  torney.   it  is  hereby   adjudged   by  the 

judgments  -of  the  justice  of  the  peace,  court  that  the  plaintiff   recover  of  the^ 

Davis  z/.  Rankin,  50  Tex.  279.  defendants  the   sum   of  ^468  jg  dam-* 

8.  New    York.  —  Code    Civ.     Proc.  ages,  together  with  the  costs  of  this  ac- 

(1899),  §  1200  et  seq.     See  also  notes  to  tion,  taxed  at  S/j^.d^,  in  all  amounting 

Form  No.  11868,  supra.  to  the  sum  of  %628.02. 

This  judgment  is  copied  from  the  re-  John  N.  Woodbury,  Clerk." 
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IvlsXac^  Ehrlich  and  a  jury  and  all  of  the  plaintiff's  and  the  defend- 
ant's proofs  and  allegations  having  been  duly  taken  and  heard,  and 
the  court  having  thereupon  directed  a  verdict  upon  the  nrerits  in 
favor  of  the  defendant  and  against  the  plaintiff,  and  the  costs  of  the 
action  having  been  duly  adjusted  upon  notice  at  the  sum  oi%6]f..l6. 

Now,  on  motion  of  Guggenheimer,  Untermyer  and  Marshall,  the 
defendant's, attorneys,  it  is 

Ordered,  that  the  defendant  have  judgment  against  the  plaintiff 
upon  the  said  verdict  and  that  the  defendant  D.  G.  Yuengling  Brew- 
ing Company  recover  of  the  plaintiff  William  Fernschild  the  sum  of 
$6^.76,  the  costs  of  this  action,  and  that  the  defendant  have  execu- 
tion therefor  against  the  property  of  the  plaintiff. 

June  10,  i895. 

John  B.  McGoldrick,  Clerk. 

c.  By  Court  Without  Jury. 

(1)  Court  of  Record. 

(a)  For  Plaintiff. 

Form  No,  1 1902.' 

In  the  Superior  Covivt  oi  the  City  and  Co\ivity  of  San  Francisco,  State 
■of  California. 

^  against  '       (•  Judgment  by  the   Court,  the  sixth  day  of 

Richard  Roe,  defendant.  )  J^^^'  ^^^^• 

This  cause  came  on  regularly  for  trial,  on  the  fifteenth  da-y  oi  May, 
\%99,  Jeremiah  Mason,  Esq.,  appearing  as  counsel  for  plaintiff,  and 
Joseph  Story,  Esq.,  for  the  defendant.  A  trial  by  a  jury  having  been 
expressly  waived  by  the  respective  parties,  the  cause  was  tried  before 
the  court,  sitting  without  a  jury,  whereupon  witnesses  on  the  part  of 
plaintiff  and  defendant  were  duly  sworn  and  examined  and  docu- 

1.  California. — Code  Civ.  Proc.  (1897),  the  trial,  which   was  held  suflScient,  is 
§  633.  set  out  as  follows,  to  wit: 
Idaho.  — Rev.  Stat.  (1887),  §  4407.  'Julia  Giggy  et  al. 
Montana.  —  Code  Civ.  Proc.  (1895),  §  v. 
H12.  Daniel  Ollis.       ., 
Nevada.  —  Gen.  Stat.  (1885),  §  3204.  Now,  on  this  sgth  day  of  May,  this 
Utah.  —  Rev.  Stat.  (1898),  §  3169.  cause  came  on  to  be  heard,  and  the  de- 
Washington.  —  Ballinger's    Anno,  fendant,  having  been  duly  summoned 
Codes  &  Stat.  (1897),  i^  5029.  and   failed   to  answer  herein,  and  the 
In  probate  proceedings,  the  judgment  plaintiffs,    Julia     Giggy    and     William 
need  not  recite  the  existence  of  facts  or  Giggy  and  Leonard  Giggy,  being  duly 
the  performance  of  acts  upon  which  the  introduced  and  sworn  as  witnesses,  and 
jurisdiction  of  the  court  or  judge  may  the  evidence  being  heard  by  the  court, 
<lepend,  but  it  is  only  necessary  that  and  this  cause  being  submitted  to  the 
they  contain  the  matters  ordered  or  ad-  court  for  trial  without  the  intervention 
judged.     Cal.  Code  Civ.    Proc.  (1897),  of  a  jury,  the  court,  being  sufficiently 
§  1704.  advised,  doth  adjudge  the  plaintiff  re- 
Precedent. —  In  Ollis  V.  Kirkpatrick,  coverof  the  defendant  the  sum  of  $&6j, 
2  Idaho  976,  a  judgment  by  the  court,  with  interest  thereon  from  x\i&  sqth  day 
where  the  defendant  failed  to  appear  at  of  May,  liSg,  at  the  rate  of  ten  per  cent. 
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mentary  evidence  introduced  by  respective  parties,  and  the  evidence 
being  closed,  the  caase  was  submitted  to  the  court  for  consideration 
and  decision,  and,  after  due  deliberation  thereon,  the  court  files  its 
finding  and  decision  in  writing  ^  and  orders  that  judgment  be  entered 
herein  in  accordance  therewith  in  favor  of  the  plaintiff. 

Wherefore,  by  reason  of  the  law  and  the  finding  aforesaid,  it  is 
ordered,  adjudged  and  decreed,  \kidX  John  Doe,  the  plaintiff,  do  have 
and  recover  of  and  from  Richard  Roe,  the  defendant  {concluding  as  in 
Forrn  No.  118^). 

Form  No.  1 1 9  o  3 . 

(Conn.  Prac.  Act,  No.  469.)* 

(^Caption  as  in  Form  No.  11844) 

This  action,  by  complaint  claiming  ^600  damages,  came  to  the 


per  annum  until  paid,  and  their  costs 
in  this  cause  expended,  taxed  at  $7.67, 
for  which  execution  may  issue.  Judg- 
ment rendered  May  sgth,  \%8g. 

R.  H.  Hopkins,  Judge." 

1.  Findings  and  Decision. —  Upon  the 
trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing 
and  filed  with  the  clerk  within  thirty 
days  after  the  cause  is  submitted  for 
decision.  Cal.  Code  Civ.  Proc.  (1897), 
§  632;  Idaho  Rev.  Stat.  (1887),  ^  4406; 
Mont.  Code  Civ.  Proc.  (1895),  §  nil 
(twenty  days);  Nev.  Gen.  Stat.  (1885), 
^  3204  (ten  days);  N.  Y.  Code  Civ.  Proc. 
§  ioio(twenty  days  after  adjournment); 
Utah  Rev.  Stat.  (1898),  §  3168;  Ballin- 
ger's  Anno.  Codes  &  Stat.  Wash.  (1897), 
^  5029.  And  in  giving  the  decision, 
the  facts  found  and  the  conclusions  of 
law  must  be  separately  stated.  Judg- 
ment upon  the  decision  must  be  entered 
accordingly.  Cal.  Code  Civ.  Proc. 
(1897),  ^  633.  Idaho  Rev.  Stat.  (1887), 
§  4407;  Mont.  Code  Civ.  Proc.  (1895),  § 
1 112;  Nev.  Gen.  Stat.  (1885),  §  3204; 
Utah  Rev.  Stat.  (1898),  §  3169. 

The  judgment  and  findings  may  be 
included  in  the  same  document.  Hop- 
kins V.  Warner,  109  Cal.  133. 

The  finding  and  decision  may  be  in 
the  following  form,  to  wit: 

"  In  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of 
California. 

Present:  Hon.  John  Marshall,  Judge 
of  the  Superior  Court. 

John  Doe,  plaintiff,       )  Finding  and 
against  >■     Decision  of 

Richard  Roe,  defendant.  )     Court. 

The  above-entitled  action  came  on 
regularly  for  trial,  on  the  fifteenth  day 
of  May,  1899,  Jeremiah  Mason,  Esq., 
appearing  as  counsel  for  the  plaintiff, 


and  Joseph  Story,  Esq.,  as  counsel  for 
the  defendant.  A  trial  by  jury  having 
been  waived  in  open  court  by  the  coun- 
sel for  the  respective  parties,  the  said 
action  was  tried  by  the  court,  sitting 
without  a  jury,  whereupon  witnesses 
were  duly  examined  on  behalf  of  the 
plaintiff  and  defendant  and  document- 
ary evidence  introduced  by  the  respect- 
ive parties,  and  thereupon,  after  hearing 
the  arguments  of  counsel  for  the  re- 
spective parties,  the  cause  was  submit- 
ted to  the  court  for  consideration  and 
decision;  and  after  due  deliberation  the 
court  finds  the  following  as  the  facts  of 
the  case,  to  wit:  {Here  set  out  findings  of 
fact). 

And  as  a  conclusion  of  law  from  the 
foregoing  facts,  the  court  finds  that  the 
sa.\A  John  Doe,  plaintiff,  is  entitled  to 
have  and  recover  of  and  from  the  said 
Richard  Roe,  defendant,  {Here  set  out 
conclusion  of  law)  and  the  court  hereby 
orders  judgment  to  be  entered  accord- 
ingly. 

Dated  this  sixth  day  oi  June,  18^." 

For  another  form  of  findings  see 
Form  No.  8267. 

An  undated  indorsement  signed  by 
the  justice  of  the  supreme  court  at 
special  term  in  these  words,  "  complaint 
dismissed,  with  costs  to  be  taxed,  the 
judgment  may  be  entered  accordingly," 
was  held  not  to  be  a  decision  under  N. 
Y.  Code  Civ.  Proc,  §  1022,  authorizing 
a  judgment  to  be  entered.  McManus 
V.  Palmer,  13  N.  Y.  App.  Div.  443. 

2.  See,  generally,  notes  to  Form  No. 
1 1844, supra. 

Where  part  of  issnea  only  are  found 
for  plaintiff,  the  judgment  may  be  in 
the  following  form,  to  wit: 

{Commencing as  in  Form  No.  iigoj,and 
continuing  down  to*)  "  in  favor  of  the 
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January  Term  of  this  Court,  \2>80,  and  thence  by  continuance  to 
the  present  Terra,  when  the  parties  appeared;  and  were  at  issue 
to  the  Court,  as  on  file. 

The  Court,  having  heard  the  parties,  finds  the  issues  *  for  the 
plaintiff. 

Whereupon  it  is  adjudged  that  {concluding  as  in  Form  No.  118j^). 

Form  No.  1 1 9  o  4 . 

(2  Ga.  Code  (1895),  §  5670.)' 
JoAn  Doe     ) 
vs.  V 

Richard  Roe.  ) 

There  being  no  issuable  defense  filed  on  oath^  in  this  case,  judg- 
ment is  rendered  by  the  court  for  the  plaintiff  against  defendant' 
iox  five  hundred  d.o\\dirs  a.n6.  fifty  cents  as  principal,  thirty  dollars  and 
three  cents  as  interest,  and  fifty-one  dollars  and  fifty  cents  for  costs 
of  suit. 

This  sixth  day  oi  June,  i899. 

John  Marshall, 
Judge  Superior  Court,  Blue  Ridge  Circuit.* 


plaintiff,  except  that  it  finds  all  the 
allegations  in  the  fourth  paragraph 
of  the  complaint  untrue,  save  only 
the  allegation  that  the  plaintiff  was 
obliged  to  find  lodgings  at  another 
inn,  which  is  found  true. 

Whereupon  it  is  adjudged  that   the 
plaintiff  recover  of  the  defendant  ten 
dollars  damages,  and  ten  dollars  costs. 
fohti  Marshall^  Judge." 

1.  In  General.  —  The  court  shall  ren- 
der judgment  without  the  verdict  of  a 
jury  in  all  civil  cases  founded  on  un- 
conditional contracts  in  writing,  where 
an  issuable  defense  is  not  filed  under 
oath  or  affirmation.  2  Ga.  Code  (1895), 
§§  5076,  5S48. 

The  form  prescribed  for  judgments 
by  the  court  is  directory  only.  Groover 
V.  Inman,  60  Ga.  406,  in  which  case 
judgment  in  the  following  form  was 
held  valid,  to  wit:  "  I  award  to  the 
plaintiff  the  sum  of  forty-one  hundred 
and  forty-five  dollars  principal  debt, 
and  interest  thereon  from  the  fourth 
day  of  March,  A.  D.  eighteen  hundred 
^nA  fifty-nine ,  and  costs  of  suit. 

Wm.  Gibson,  Judge." 

See  also  Lester  v.  Brown,  57  Ga.  79; 
Torrent  v.  Suiter,  67  Ga.  32. 

2.  Omission  of  Words  "On  Oath."— The 
form  of  judgment  prescribed,  where 
no  issuable  defense  on  oath  is  filed,  is 
merely  directory,  and  the  omission  of 
the  words  "on  oath"  from  the  recitals 


therein  does  not  invalidate    the  judg- 
ment.    Lester  v.  Brown,  57  Ga.  79. 

3.  For  Plaintiff  Against  Defendant.  —  A 
judgment  rendered  by  the  court  for  a 
definite  amount  should  not  be  set 
aside  because  it  fails  to  state  that  it  is 
for  the  plaintiff  against  the  defendant, 
where  the  declaration  sets  forth  the 
cause  of  action  and  the  parties  thereto. 
Adams  v.  Walker,  59  Ga.  506,  in  which 
case  the  following  form  was  held  suffi- 
cient, to  wit: 

"There  being  no  issuable  plea  filed 
in  this  case  on  oath,  judgment  is  ren- 
dered by  the  court  for  two  hundred 
and  ninety-seven  dollars  and  ninety-nitie 
cents,  principal,  with  the  sum  of  ninety 
dollars  and  thirty  cents  for  interest  to 

date,  and  the  sum  of  dollars  and 

cents  for  costs. 

April  adjourned   term,   187^.     [une, 

f.  M.  Clark,  J.  S.  C,  S.   W.  C." 

4.  Signature.  —  A  judgment  which  the 
court  was  competent  to  render  without 
a  verdict  of  a  jury  will  be  upheld  if 
found  entered  on  the  minutes  in  the 
day's  proceedings,  the  minutes  of  the 
day  being  regularly  signed  by  the  judge, 
though  the  judgment  itself  bear  only 
the  signature  of  counsel.  Such  a  judg- 
ment is  irregular,  not  void,  and  can 
be  amended.  Tharpe  v.  Grumpier,  63 
Ga.  273;  Jones  v.  Word,  61  Ga.  26; 
Odom  v.  Causey,  59  Ga.  607. 


723 


Volume  10. 


11905.  JUDGMENTS  AND  DECREES.  11907. 

Form  No.  1 1  9  o  5 . 

(Precedent  in  Henrichsen  v.  Mudd,  33  111.  477.)' 

\(^Title  of  cause  as  in  Form  No.  llSoO.)]^ 

This  day  came  the  parties,  and  on  motion  of  the  plaintiffs,  the  plea 
of  the  defendants  as  to  the  partnership  of  A.  O.  Grubbyi'xth  the  plain- 
tiffs, is  stricken  from  the  docket.  And  now  this  cause  coming  on  for 
trial,  and  the  court  after  hearing  the  evidence,  is  fully  advised  in  the 
premises  and  satisfied  that  the  said  defendants,  Henrichsen  6^  Roths- 
child, are  justly  indebted  to  the  plaintiffs  in  the  sum  of  three  hundred 
and  forty-two  87-100  dollars.  It  is  therefore  ordered  and  adjudged 
by  the  court,  that  the  plaintiffs  have  and  recover  from  the  said 
defendants,  Henrichsen  dr'  Rothschild,  the  sum  of  three  hundred  and 
forty-two  87-100  dollars,  as  aforesaid,  likewise  their  costs  and  charges 
by  them  in  this  behalf  expended,  and  that  they  have  execution 
therefor. 

Form  No.  11906.* 

(7///<f  of  cause  as  in  Form  No.  11851.) 

This  sixth  day  oi  June,  iS99,  come  the  parties  by  their  attorneys,  and 
a  jury  being  waived,  this  cause  is  submitted  to  the  court  for  trial, 
and  the  court  having  heard  the  evidence  and  arguments  of  counsel 
and  being  advised  in  the  premises,  finds  for  the  plaintiff,  and  that  he 
is  entitled  to  recover  of  and  from  the  defendant  (^Here  state  relief  to 
which  plaintiff  is  entitled^ 

It  is  therefore  considered  and  adjudged  by  the  court  {concluding  as 
in  Form  No.  11851). 

Form  No.  i  1907.* 

{Commencing  as  in  Form  No.  11852,  and  continuing  down  to  *)  and  the 
said  parties  in  open  court,  and  with  the  consent  of  the  court,  waive  a 
jury  herein,  and  submit  this  cause  to  the  court,  and  the  court,  after 
an  inspection  of  the  pleadings  and  exhibits,  and  hearing  the  evidence 
herein  and  the  arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  finds*  for  the  plaintiff  in  the  sum  of  two  hundred  doWdirs  on 
the  promissory  note  sued  on  herein.  It  is  therefore  ordered  and 
adjudged  by  the  court  {concluding  as  in  Form  No.  11852). 

1.  It  was  held  that  this  was  a  suf-  there  is  a  request  to  that  eflfect.  Gal- 
ficient  judgment  in  assumpsit.  See.  linger  v.  Vale,  6  Iowa  387.  And  in 
generally,  notes  to  Form  No.  11850,  Campbell  v.  Ayres,  6  Iowa  339.  the 
supra.  court  said,   "there  is  no  doubt  that  it 

2.  The  matter  to  be  supplied  within  would  be  a  better  and  more  satisfac- 
[  ]  will  not  be  found  in  the  reported  tory  practice,  if  the  judgments,  and 
case.  especially  the  decrees  in  equity,  of  our 

3.  See,  generally,  notes  to  Form  No.  courts,  were  entered  more  fully,  show- 

11851,  supra.  ing  ail  that  is   requisite   to  give  juris- 

4.  See,  generally,  notes  to  Form  No.     diction,  and   the   facts   found  to  exist, 

11852.  supra.  upon  which  the  decree  is  based,  but  we 
6.  Finding  of  Facts.  —  Where  a  cause     cannot   say  that   it  has   been   peremp- 

is  tried  by  the  court,  the  findings  as  to     torily  required  in  the  past  judicial  his- 
the  facts   need    not  be  set  out  unless     tory  of  the  state  and  territory  of  Iowa." 
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Form  No.  1 1  908.' 

(^Title  of  cause  as  in  Form  No.  11833.) 

And  now  this  si'xfA  day  oi  June,  i899,  comes  the  said  plaintiff,  by 
Jeremiah  Mason,  his  attorney,  and  the  said  defendant,  by  Joseph 
Story,  his  attorney,  and  thereupon  this  cause  came  on  for  trial,  upon 
the  petition  and  answer  herein  and  the  evidence;  and  the  said  parties 
in  open  court,  and  with  the  consent  of  the  court,  waive  a  jury  herein, 
and  submit  this  cause  to  the  court,  and  the  court,  after  hearing  the 
evidence,  finds  (^Here  set  out  findings)!^ 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
the  said  plaintiff,  John  Doe,  do  have  and  recover  of  and  from  the  said 
defendant,  Richard  Roe,  the  aforesaid  sum  of  two  thousand  doWdirs,  so 
as  aforesaid  found  due,  and  the  costs  of  this  suit. 


1.  See,  generally,  notes  to  Form  No, 
1 1853,  supra. 

See  also  forms  in  Costello  v.  Wil- 
helm,  13  Kan.  229;  Koerster  z/.  State,  36 
Kan.  27. 

2.  niustrations  —  Findings  and  Judg- 
ment for  Plaintiff.  —  In  Tarpy  v.  Per- 
sing,  27  Kan.  745,  the  following  form 
is  given,  to  wit: 

"  The  court,  having  heard  the  evi- 
dence and  the  argument  of  counsel, 
finds  the  following  facts: 

That  said  defendant,  Patrick  Tarpy, 
is  the  tenant  of  the  said  plaintiff,  Abra- 
ham Persing;  that  in  the  fall  of  1879,  the 
said  Patrick  Tarpy,  as  the  tenant  of  the 
said  plaintiff,  put  in  the  twelve  acres  of 
wheat  mentioned  in  said  plaintiff's  affi- 
davit, said  wheat  being  upon  the  prem- 
ises of  the  said  plaintiff,  as  set  forth  in 
said  plaintiff's  affidavit  herein;  that  the 
land  rented  by  said  Tarpy  was  farming 
land;  that  said  plaintiff  was  to  receive 
from  said  Patrick  Tarpy,  as  rent  for 
said  twelve  acres,  one-third  of  the  wheat 
raised  on  said  twelve  acres,  in  the  half- 
bushel;  that  defendant  did  not  live  upon 
said  rented  land,  but  lived  on  land  ad- 
joined thereto;  that  said  Tarpy  cut  and 
harvested  said  wheat,  and  that  there- 
after said  Tarpy  removed  said  wheat 
from  said  leased  premises,  without  the 
consent  of,  and  against  the  protest  of, 
said  plaintiff,  who  forbade  him  from  so 
removing  it,  to  said  Tarpy  s  premises; 
that  there  was  due  said  plaintiff  from 
said  Patrick  Tarpy,  at  the  time  of  the 
removal  of  said  wheat  by  said  Tarpy, 
as  rent  for  said  land,  seventy-Jive  and 
two-thirds  bushels  of  wheat,  of  the  value 
of  fifty-two  dollars  and  ninety-six z^nKs; 
that  within  thirty  days  after  the  re- 
moval of  said  wheat  of  said  Tarpy,  said 
plaintiff  attached  all  of  said  wheat, 
claiming  a  lien  thereon  for  the  amount 


of  rent  then  due,  to  wit,  the  said  sum 
of  fifty-two  dollars  and  ninety-six  cents. 

The  court  finds,  as  conclusions  of  law, 
that  said  plaintiff  is  entitled  to  recover 
of  and  from  the  said  Patrick  Tarpy  the 
aforesaid  sum  of  fifty-two  dollars  and 
ninety-six  cents;  that  said  plaintiff,  hav- 
ing dismissed  as  to  the  said  defendants 
Daniel  Melton  z.XiA  John  Tarpy,  has  a 
lien  upon  all  the  crop  raised  upon 
said  twelve  acres  of  land  by  said 
Tarpy. 

It  is  therefore  considered,  ordered 
and  adjudged  by  the  court  that  the  said 
plaintiff,  Abraham  Persing,  do  have  and 
recover  of  and  from  the  said  defendant, 
Patrick  Tarpy,  the  aforesaid  sum  of 
fifty-two  dollars  and  ninety-six  cents,  so 
as  aforesaid  found  due,  and  costs  of 
this  suit,  and  that  the  judgment  herein 
be,  and  the  same  is,  a  lien  upon  all  the 
crop  raised  upon  said  leased  premises. 

It  is  further  ordered  by  the  court, 
that  said  attached  property  be  sold,  and 
the  proceeds  arising  from  the  sale 
thereof  be  applied  to  the  satisfaction  of 
said  judgment  herein,  and  costs  of  this 
suit." 

Finding  and  Judgment  for  Defendant. 
—  In  John  V.  Farwell  Co.  v.  Lykins, 
59  Kan.  96,  the  following  form  is  given, 
to  wit: 

"1.  That  at  the  time  of  the  execu- 
tion and  delivery  of  the  notes  sued  on 
herein,  the  firm  of  Lykins,  Adler  &"  Co. 
had  been  dissolved. 

2.  That  the  plaintiff  at  the  time  of  ac- 
cepting said  notes  had  notice  that  the 
said  firm  of  Lykins,  Adler  cSr"  Co.  had 
before  that  time  been  dissolved. 

3.  That  W.  C.  Lykins  did  not  sign, 
or  authorize  any  person  for  him  to 
sign,  the  firm  name  of  Lykins,  Adler  &' 
Co.  to  said  notes,  and  that  said  notes 
were    signed    and    executed    by    one 
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Form  No.  1 1909. 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  710.)' 
(^TitU  of  court  and  cause  as  in  Form  No.  11854.) 
This  action  having  been  tried  by  the  court  without  a  jury,  the 
court  finds  the  following  facts  from  the  evidence  heard: 

1.  The  defendant  warranted  the  horse  in  controversy  herein  to  be 
sound,  and  the  plaintiff  relied  upon  the  warranty,  and  was  induced 
thereby  to  make  the  purchase. 

2.  At  the  time  the  horse  was  sold  to  plaintiff  he  was  not  sound  but 
was  afflicted  with  spavin. 

3.  By  reason  of  his  unsound  condition  at  the  time  of  the  sale,  the 
horse  was  worth  $50  less  than  he  would  have  been  worth  if  sound.* 

4.  As  matter  of  law  the  court  concludes  from  these  facts  that  the 
plaintiff  has  been  damaged  to  the  extent  of  %50,  and  that  he  is  entitled 
to  judgment  in  that  sum. 

Wherefore  it  is  adjudged  by  the  court  that  {concluding  as  in  Form 
No.  11854). 

Form  No.  1 1  9  i  c' 

(^Commencing  as  in  Form  No.  11856,  and  continuing  down  to  *)  it  is 
submitted  to  the  court  for  trial,  the  parties  being  fully  heard  as  well 
by  their  counsel  as  their  witnesses  and  evidence.  The  court  find 
that  the  defendant  did  promise  in  manner  and  form  as  the  plaintiff 
hath  thereof  alleged  against  him,  and  assesses  the  damages  in  the 
sum  of  two  hundred  dollars. 

It  is  therefore  considered  by  the  court  that  {concluding  as  in  Form 
No.  11856). 

Form  No.  z  1 9 1 1  .* 

(  Title  of  court  and  cause  as  in  Form  No.  11858.) 

This  cause  having  been  brought  to  trial  before  the  court  without  a 
jury,  and  the  said  court,  after  hearing  the  proofs  and  allegations  of 
the  parties  and  after  hearing  the  arguments  of  counsel,  having  found 

Joseph  Adler  without  the  knowledge  or  cepting   to   the   decision   of   the   court 

consent  of  said  W.  C.  Lykins.  upon   the  questions  of  law  involved  in 

4.  That  the  said    W.   C.  Lykins,  de-  the  trial,  in  which  case  the  court  shall 

fendant  herein,  is  not  bound  by  said  state  in  writing  the  conclusions  of  fact 

notes.  found  separately  from  the  conclusions 

Wherefore,  it  is  ordered  and  adjudged  of  law.     Bullitt's  Civ.  Code  Ky.  (1895), 

by  the  court  that  the  defendant  iV.  C.  §  332. 

Lykins  be,  and  is  hereby,  absolved  from  8.  See,  generally,  notes  to  Form  No. 

the  payment  of  said  notes  or  any  part  11856,  supra. 

thereof;  and  that  the  said  W.  C.  Lykins  4.  See,  generally,  notes  to  Form  No. 

recover  his  costs  against  the  said  plain-  11858,  supra. 

tiff,    herein    expended,  and    taxed    at  Precedent.  —  In    Barnes  v.   Michigan 

% ."  Air  Line  R.  Co.,  54  Mich.  243,  the  fol- 

1.  Kentucky.  —  Bullitt's   Civ.    Code  lowing  judgment  is  set  out: 

(1895),    S§    331.    332.      See,   generally,  "The   defendant,  the  Michigan  Air 

notes  to  Form  No.  11854,  supra.  Line  Railway,  having  interposed  a  plea 

2.  CoDcloaioiu  of  Facta  Fotmd.  —  Upon  in  abatement  to  the  jurisdiction  to  the 
trials  of  questions  of  fact  by  the  court,  declaration  in  this  cause,  alleging  that 
it  shall  not  be  necessary  for  the  court  no  proper  service  of  the  declaration 
to  state  its  finding,  except  generally  for  filed  in  this  cause  had  been  made  upon 
the  plaintiff  or  defendant,  unless  one  of  said  defendant,  the  Michigan  Air  Line 
the  parties  request  it  with  a  view  of  ex-  Railway,  and    replication  having   been 
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that  the  above  named  defendant  did  undertake  and  promise  in  manner 
and  form  as  the  plaintiff  in  his  declaration  hath  complained  against 
him,  and  having  assessed  the  damages  of  the  said  plaintiff  on  occa- 
sion of  the  said  premises  at  the  sum  of  two  hundred  dollars  over  and 
above  his  costs  and  charges  by  him  about  his  suit  in  this  behalf  ex- 
pended, therefore,  on  motion  of  Jeremiah  Mason,  Esq.,  attorney  for 
the  said  plaintiff,  it  is  ordered  and  adjudged  that  the  said  plaintiff,  John 
Doe,  do  recover  against  the  said  defendant,  Richard  Roe,  his  damages 
aforesaid,  together  with  his  costs  {concluding  as  in  Form  No.  11858'). 

Form  No.  i  19  12.' 

(  Title  of  court  and  cause  as  in  Form  No.  11859. ) 

The  issues  in  the  above  entitled  action  were  duly  brought  on  for 
XrisXheioTt  ]\isX\ce  John  Marshall,  diX.  dL  general  term  of  said  court, 
held  on  the  second  dny  of  June,  iS99,  and  the  issues  tried,  and  the 
decision  ^  of  this  court,  in  writing,  made  and  filed  in  said  court  on  the 
J/th  day  of  June,  i899. 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  plaintiff  therein, 
it  is  hereby  adjudged  and  decreed  that  {Here  set  out  mandatory  part). 

Witness  the  seal  of  said  court,  at  St.  Paul,  county  of  Ramsey,  state 
oi  Minfiesota,  thxs  fifth  day  oi  June,  iS99. 

(seal)  John  Hancock,  Clerk  of  said  Court 

Form  No.  1 1  9  i  3  . 

(Precedent  in  Courtney  v.  Blackwell,  (Mo.  1899)  51  S.  W.  Rep.  672.)' 
Etta  Hancock  Courtney,  Plaintiff, 

vs. 
James  S.  Blackwell,  Defendant. 

filed  by  said  plaintiffs  to  said  plea  in  this  behalf  expended,  to  be  taxed;  and 

abatement,   to   which    replication    said  that  the  said  defendants  have  execution 

defendant,  the  Michigan  Air  Line  Rail-  thereof." 

way,  having  filed  a  rejoinder,  and  the  This  judgment  was  objected  to  on  the 
issue  of  fact  joined  by  said  pleadings  ground  that  it  purported  to  quash  the 
having  been  brought  on  for  trial  before  declaration  not  only  as  to  the  railway 
this  court  without  a  jury,  and  the  court  company  as  defendant  but  as  to  other 
having  heard  the  allegations  and  proofs  defendants  who  had  appeared.  The 
of  the  respective  parties,  and  the  argu-  judgment  was  sustained,  however,  the 
ments  of  counsel  for  the  respective  par-  court  holding  that  although  the  rail- 
ties,  and  all  and  singular  the  premises  way  company  were  designated  as  de- 
being  seen  and  by  the  court  now  here  fendants  the  context  showed  that  only 
fully  understood,  and  due  deliberation  the  railway  company  was  referred 
being  thereupon  had,  and  the  said  court  to. 

now  here  having  found  that  the  plea  of  1.  Minnesota.  —  Stat.  (1894),  §^5  5359, 

said  defendant,  the  Michigan  Air  Line  5361,  5385,  5386.     See,  generally,  notes 

Raihvay,  by  it  pleaded    in    abatement,  to  Form  No.  11859,  supra. 

and  the   matters  therein  contained,  in  2.  Decision  of  Cotirt,  How  Made. — Upon 

manner  and  form  as  the  same  are  by  it  the  trial  of  an  issue  of  fact  by  the  court, 

pleaded,  is    true   in   substance   and  in  its   decision    shall   be  in   writing.      In 

fact;  therefore,  it  is  considered  and  ad-  giving  the  decision,  the  facts  found  and 

judged  that  the  said  declaration  of  the  the  conclusions  of  law  shall  be  sepa- 

said   plaintiffs   be   quashed,    and   that  rately  stated.     Judgment  upon  the  de- 

the   said  defendants   go   thereof  with-  cision    shall    be    entered   accordingly, 

out  day;  and  that  said  defendants  do  Minn.  Stat.  (1894),  §  5386. 

recover  of   and  from  the  plaintiffs  its  3.  See.  generally,  notes  to  Form  No. 

costs  and  charges  by  it  in  its  defense  in  11861,  supra, 
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Now  on  this  day  comes  the  plaintiff  in  person,  and  by  her  attor- 
neys, and  the  defendant  comes  by  his  attorneys;  and  this  cause 
having  been  heretofore  submitted  to  the  court  upon  the  pleadings 
^nd  proofs  on  the  first  count  in  plaintiff's  petition,  and  by  the  court 
taken  under  advisement,  and  the  court  being  now  fully  advised  in  the 
premises,  doth  find  the  issue  for  the  plaintiff,^  —  that  the  release 
signed  by  the  plaintiff  and  delivered  to  the  defendant,  and  offered  in 
evidence,  was  procured  by  fraud  on  the  part  of  defendant.  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  release 
set  up  in  the  defendant's  answer  and  read  in  evidence  in  this  cause 
be,  and  the  same  is  hereby,  annulled,  set  aside,  and  for  naught  held, 
and  that  plaintiffs  have  and  recover  of  defendants  all  costs  of  this 
cause,  and  have  thereof  execution.  At  the  request  of  the  defendant 
the  court  files  the  following  special  findings  in  this  cause,  which  are 
in  words  and  figures  following,  to  wit: 

Finding, 
(i)  That  defendant,  in  order  to  induce  plaintiff  to  enter  into  the 
same,  falsely  and  fraudulently  represented  to  her  and  her  mother 
that  he  had  not  spoken  the  slanderous  words  charged,  and  that 
plaintiff,  relying  upon  the  truth  of  such  statements,  entered  into, 
executed,  and  delivered  such  release  of  her  cause  of  action;  that 
defendant  afterwards  admitted  to  plaintiff  and  others  the  speaking 
of  the  slanderous  words.  And  the  court  finds  as  a  fact  that  the 
representation  of  defendant,  as  an  inducement  to  secure  the  com- 
promise and  settlement  of  the  pending  suit,  that  he  had  not  spoken 
the  words  charged,  was  false,  and  was  the  controlling  inducement 
that  operated  upon  plaintiff  in  making  the  compromise. 

(2)  That  the  cause  of  action  in  the  first  count  of  the  petition  is 
not  barred  by  the  statute  of  limitations. 

(3)  That  there  was  no  such  ratification  of  the  settlement  and  com- 
promise after  the  discovery  of  the  fraud  by  plaintiff  as  to  defeat  her 
action  to  have  the  same  set  aside.  To  which  findings  of  fact  and 
•conclusions  of  law  the  defendant  excepted  at  the  time. 

1.  Findings.  —  It  is  not  necessary  that  before  the  court,  and,  after  the  intro- 
the  court  should  enter  a  special  finding  duction  of  the  evidence  and  argument 
of  the  facts  necessary  to  support  the  of  counsel,  said  cause  was  duly  sub- 
judgment.  A  general  finding  that  a  mitted  to  the  court;  and  the  court  doth 
party  is  entitled  to  the  relief  decreed  is  find  that  heretofore,  to  wit,  on  the  six- 
sufficient.  Jordan  v.  Buschmeyer,  97  teenth  day  of  March,  a.  d.  \%88,  one  D. 
Mo.  94;  Judge  V.  Booge,  47  Mo.  544;  R.  Appleberry,  made  and  executed  a 
White  z/.  Walker,  22  Mo.  433;  Lawless  general  warranty  deed  lo  A t/e/ison  7'ins- 
V.  Lawless,  47  Mo.  App.  523;  Kehoe  v.  ley,  the  defendant  herein,  conveying  to 
Taylor,  31  Mo.  App.  588.  But  the  him  the  following  described  real  estate, 
•court  must  at  least  find  the  issues  gen-  to  wit:  Lot  number  thirty-Jive  (jrj')  in 
erally  for  the  plaintiff.  Robinson  v.  block  number  two  (2),  in  Luce  and  Mc- 
McCune,  128  Mo.  577,  in  which  case  Alister's  addition  to  the  city  of  Louisi- 
the  following  decree  was  held  bad,  to  ana.  Pike  county,  Missouri,  which 
wit:  said  deed  was  filed  for  record  on  the 

"  Now  at  this  day  come  the  parties  nineteenth    day    of    March,    18SS,   and 

herein    by   their    respective   attorneys  which   is  recorded  at  page   IJ4  of  vol- 

and  this  cause  coming  on  to  be  heard,  ume   So  of  the   deed   records   of  Piif 

the  parties,  both  plaintiff  and  defend-  county,  Missouri.     It  is,   therefore,  or- 

ant,  declare  themselves  ready  for  trial  dered,  adjudged  and  decreed  that  said 
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Form  No.  11914.' 

(  Title  of  court  and  cause  as  in  Form  No.  1186S.') 

Now  on  this  day  this  cause  came  on  to  be  heard  upon  the  pleadings 
and  proof  adduced  by  the  several  parties  upon  the  issues  joined 
between  the  said  plaintiff  and  the  said  defendant,  and  the  court 
having  duly  considered  same  and  listened  to  the  arguments  of  coun- 
sel, and  being  well  advised  in  the  premises,  doth  find  the  issues  so  as 
aforesaid  joined  between  the  said  plaintiff  and  said  defendant,  in  favor 
of  the  plaintiff  and  against  the  defendant.  And  the  court  finds  that, 
{Here  set  out  findings)?' 

It  is  therefore  considered,  adjudged  and  decreed  by  the  court  in 
said  case  that,  {Here  set  out  mandatory  pari). 

And  it  is  further  considered  and  adjudged  that  the  plaintiff  have 
and  recover  his  costs  in  this  behalf  expended  against  defendant, 
Richard  Roe,  taxed  at  fifty-seven  dollars,  and  execution  is  awarded 
therefor. 

John  Marshall.,  Judge. 

Form  No.  11915.* 

{Commencing  as  in  Form  No.  11865,  and  continuing  down  to  *.) 
Issue  having  been  joined,  it  is  submitted  to  the  court  for  trial. 
The  parties  being  fully  heard,  as  well  by  their  counsel  as  their  wit- 
nesses and  evidence,  the  court  finds  that  the  defendant  did  promise 
in  manner  and  form  as  the  plaintiff  has  thereof  alleged  against  him, 
and  assesses  the  damages  in  the  sum  ol  five  hundred  do\\a.rs. 

It  is  therefore  considered  by  the  court  {coruluding  as  in  Form 
No.  11866). 

Form  No.  1 1  9  1 6  .* 

{Title  of  court  and  cause  as  in  Form  No.  11868.) 
This  cause  having  been  brought  on  for  trial  before  the  Honorable 
John  Marshall,  one  of  the  justices  of  said  court,  at  a  trial  term  of 

deed  from  D.  R.  Appleberry  to  Addison  3.  See,  generally,  notes  to  Form  No. 

Tinsley  and  purporting   to   convey  to  11865,  supra. 

him  said  real  estate,  be,  and  the  same  4.  New  York.  —  Code  Civ.  Proc. 
is,  hereby  set  aside  and  for  naught  held  (1899),  §  1008  et  seq.  See  also  notes  to 
as  though  the  same  had  never  existed;  Form  No.  11868,  supra. 
it  is  further  ordered,  adjudged  and  de-  Precedent.  —  In  Proutyz/.  Lake  Shore, 
creed  by  the  court  that  the  said  defend-  etc.,  R.  Co.,  26  Hun  (N.  Y.)  546,  the 
ant,  Addison  Tinsley,  be  divested  of  all  judgment  against  the  corporation  pro- 
right,  title  and  interest  in  and  to  said  vided,  among  other  things,  as  follows: 
real  estate,  and  that  the  same  be  vested  "And  it  is  hereby  further  ordered, 
in  this  plaintiff,  Robert  L.  Robinson.  It  adjudged,  determined  and  decreed  that 
is,  therefore,  considered  and  adjudged  the  said  corporation  defendant,  The 
by  the  court  that  the  plaintiff  have  and  Lake  Shore  and  Michigan  Southern  Rail- 
recover  of  the  defendant  all  costs  and  way  Company,  do  immediately,  after  the 
charges,  in  and  about  this  cause,  laid  service  upon  the  said  company,  or  upon 
out  and  expended,  and  may  have  exe-  the  treasurer  thereof,  or  upon  any 
cution  therefor."  member  of  its  board  of  directors,  of  a 

1.  See,  generally,  notes  to  Form  No.  copy  of  this  judgment,  forthwith  de- 
11863,  supra.  clare  and  make  payable,  and  thereupon 

2.  Findings.  —  A  judgment  without  a  pay  out  of  any  net  earnings  of  the  said 
finding  to  support  it  is  erroneous,  but  company  to  the  said  plaintiff,  the  said 
not  void.  Petalka  v.  Fitle,  33  Neb.  sum  of  %_5j,l84.88,  hereinbefore  men- 
756;  Gordon  v.  Little,  41  Neb.  250.  tioned,  together  with  interest  thereon 
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this  court,  held  at  the  county  court-house^  in  Riverhead,  in  said  county 
of  Suffolk,  on  the  tenth  day  of  October,  a.  d.  iW9,  and  a  jury  having 
been  duly  waived  (^stating  manner  of  waiver^,^  a.nd  the  decision^  of 
the  lionor?ib\t  John  Marshall,  said  justice,  made  in  writing,  having 
been  duly  filed  herein,  on  the  tenth  day  of  October,  a.  d.  \?>99,  finding 
in  favor  oi  John  Doe,  the  plaintiff  herein,  and  dLgdHmX.  Richard  Roe, 
the  defendant  herein,  containing  a  statement  of  the  facts  found  by 
said  justice  and  his  conclusions  of  law  thereon,  with  a  direction  for 
judgment  in  favor  of  the  said  John  Doe,  and  against  the  said  Richard 
Roe,  for  the  sum  of  one  thousand  dollars. 

Now  therefore,  on  motion  of  Oliver  Ellsworth,  attorney  iox  John 
Doe,  the  said  plaintiff,  pursuant  to  said  decision  so  made  and  filed 
as  aforesaid. 

It  is  adjudged  {continuing  and  concluding  as  in  Form  No.  11868). 

Form  No.  11917.' 

{Commencing  as  in  Form  No.  11875,  and  continuing  down  to  *.) 

Therefore,  a  jury  having  been  waived  by  the  parties,  the  issue 
above  joined  is  ordered  to  be  tried  by  the  court. 

Afterward,  that  is  to  say,  at  the  said  September  session  before  the 
same  court  now  here,  come  as  well  the  plaintiff  as  the  defendant 
by  their  respective  attorneys  aforesaid,  whereupon  all  and  singular 
the  premises  being  seen,  and  by  the  court  here  fully  understood,  etc., 
for  that  it  is  proved  and  manifestly  appears  to  the  court  here  that  the 
said  defendant  did  assume  and  promise  in  the  manner  and  form  as 
the  plaintiff  hath  above  in  his  aforesaid  declaration  alleged  against 
him,  and  assess  the  plaintiff's  damages  at  three  hundred  and  fifty  ^o\\3.rs. 

Therefore  it  is  considered  by  the  court  that  the  said  plaintiff  do 
recover  against  the  said  defendant  the  damages  aforesaid  assessed, 
and  his  costs  in  this  behalf  laid  out  and  expended,  here  taxed  by  the 
court  at  thirty  dollars,  and  that  he  have  execution  therefor. 

Entered  {concluding  as  in  Form  No.  1187S). 

Form  No.  1 1 9 1 8  .* 
The  State  of  South  Carolina,  \    ^^^^  ^^  ^^^^^^  p^^^^ 
County  of  York.  )  -^ 

from  the  entry  of  said  judgment;  and  8.  Rhode  Island.  —  In  all  civil  cases, 

also  that,  in  case  of  any  failure,  neglect  suits  or  proceedings  commenced  in  or 

or  omission  of  said  defendant  corpora-  brought  on  appeal  to  the  common  pleas 

xXon.The  Lake  Shore  and  Michigan  South-  division    of    the    supreme    court,    the 

ern  Railway  Company,  ^\Xlb.\vi  thirty  di2.y%  parties  therein  may  waive  their  right 

after  such  service  of  said  judgment,  to  of  trial  by  jury,   and   thereupon   such 

declare  and  make  payable,  and  to  pay  action,  suit,  proceeding  or  bill,  both  as 

to  said  plaintiff  the  said  sum,  |5j',/<S/.<ft?,  to  the  law  and  facts,   shall  be  heard, 

and  such  interest,  that  the  said  plain-  tried  and  determined  as  hereinbefore 

tiff  have  execution  therefor  against  the  provided.     Gen.  Laws  (1896),  c.  243,  §  6. 

said  defendant."  See,  generally,    notes  to   Form    No. 

1.  Methods  of  waiver  of  jury  trial  are  11875,  supra. 

enumerated  in   N.  Y.  Code  Civ.  Proc.  4.  South  Carolina.  — Code  Civ.  Proc. 

(1899).  §  1009.  (1893),  §  266  et  seq.     See  also  notes  to 

2.  Contents  of  decision  need  not  be  Form  No.  11876,  supra.  See  also  In- 
stated in  the  judgment.  Bunten  v.  terstate  Bldg.,  etc.,  Assoc,  v.  Ouzts,  54 
Orient  Mut.  Ins.  Co.,  8  Bosw.  (N.  Y.)  S.  Car.  214;  Carroll  v.  Thomas,  54  S. 
448.  Car.  520. 
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John  Doe,  plaintiff,       ^ 

against  >•  Judgment  by  Court  Without  a  Jury. 

Richard  Roe,  defendant.  ) 

The  issues  in  this  action  having  been  brought  on  for  trial  before 
Mr.  Justice y^^///?  Marshall^  at  a  Circuit  Court  held  on  the  thirty-first 
day  of  October,  i899,  and  a  jury  having  been  duly  waived  by  oral 
consent  of  parties  in  open  court,  entered  in  the  minutes,^  and  a 
decision  of  said  justice  having  been  made  in  writing  and  filed,  by 
which  he  finds  ^  for  John  Doe,  the  plaintiff  herein,  and  against  Richard 
Roe,  the  defendant  herein,  for  the  sum  of  one  thousand  dollars,  and 
the  sum  of  one  ^««^/r<?</ dollars  costs; 

Now,  on  motion  of  Oliver  Ellsworth,  attorney  for  said  John  Doe,  it 
is  adjudged  that  the  plaintiff,  John  Doe,  recover  against  the  defend- 
ant, Richard  Roe,  the  sum  of  one  thousand  dollars,  together  with  07U 
hundred  dollars  costs  and  disbursements,  amounting  in  all  to  the  sum 
of  one  thousand  and  one  hundred  dollars. 

Dated  {concluding  as  in  Form  No.  1181&). 

Form  No.  11919.^ 

(^Title  of  court  and  cause  as  in  For?n  No.  11879.') 

Now  on  this  day  came  the  parties,  John  Doe,  the  plaintiff,  and 
Richard  Roe,  the  defendant,  by  their  attorneys  respectively,  and  by 
consent  a  jury  having  been  waived  and  the  cause  submitted  to  the 
court  for  a  hearing  both  as  to  the  law  and  the  facts,,  and  thereupon 
the  argument  of  counsel  being  heard,  and  the  evidence  and  matters 
and  things  being  heard  and  seen  by  the  court  and  thoroughly  under- 
stood; 

It  is  therefore  considered  and  adjudged  {concluding  as  in  Form 
No.  11879). 

1.  The  methods  of  waiving  trial  by  jury  predicated.  Cook  v.  Hancock,  20  Tex.  2. 
are  enumerated  in  S.  Car.  Code  Civ.  And  the  language  used  by  the  judge 
Proc.  (1893),  §  288.  in  reaching  his  decision  forms  no  part 

2.  Findings  and  Reasons  for  Judgment,  of  the  judgment  proper,  but  may  be 
—  Failure  to  state  conclusions  of  law  looked  to  to  aid  in  understanding  the 
and  conclusions  of  fact  separately  does  adjudication.  Watkins  v.  Junker,  4 
not   vitiate    the   judgment.      State    v.  Tex.  Civ.  App.  629. 

Columbia,  12  S.  Car.  370.     Particularly  Precedents.  —  In  Dunlap  v.  Souther- 

where    the    defendant    has    not    been  lin,  63  Tex.  38,  the  judgment  was  as 

prejudiced  thereby.     Briggs  v.  Briggs,  follows: 

24S.Car.  377.     And  insufficient  reasons  "L.    S.    Southerlin\ 

given    in  support  of  the  judgment  do  jbdg         v.                  >  ss.  Octoberib,  1877. 


not  vitiate  it  if  the  judgment  itself  is  S.  M.  Dunlap. 

correct.     Clark  w.  Schipman,  24  S.  Car.  This  day  came  the  parties  by  their 

597.  attorneys,  and  by  consent  a  jury  was 

The  decision  of  the  judge  in  an  ac-  waived,  and  the  cause  is  submitted  to 

tion  at  law  tried  by  the  court  does  not  the  court,  and  thereupon  the  argument 

constitute  the  final  judgment.     Adickes  of  counsel  being  had,  and  the  matters 

V.  Allison,  21  S.  Car.  245.  and    things    being    seen    by  the    court 

3.   Texas. — Rev.    Stat.    (1895),    arts,  fully  understood,  and  it  is  considered  by 

1292,    1335  et  seq.       See   also  notes    to  the  court  that  the  plaintiff  do  have  and 

Form  No.  11879,  supra.  recover  of   the   defendant  the  sum  of 

Unnecessary  Kecitals.  —  When  a  jury  {%r,^jgi)  one  thousand  three  hundred  and 
is  waived  and  the  case  is  tried  by  the  ninety-one  dollars,  principal  and  inter- 
court,  the  judgment  need  not  quote  est,  with  inrerest  thereon  from  this  day 
the  statement  of  facts  on   which  it  is  at  the  rate  of  «^ A/ per  cent,  per  annum, 
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Form  No.  1 1  920.' 

(  Title  of  court  and  cause  as  in  Form  No.  11881. ) 

Be  it  remembered  that  at  the  MarchX.Qvm  of  this  court,  iZ99,  John 
Doe.,  of  Brattleboro,  in  said  county,  commenced  his  suit  against  Rich- 
ard Roe,  of  said  Bratileboro,  declaring  against  him  in  a  plea  of  (Jlere 
set  out  the  nature  and  substance  of  the  action)  as  by  plaintiff's  writ  on 
file  more  fully  appears. 

And  said  suit  being  duly  entered  in  court,  the  plaintiff  appears  by 
his  dittomey,  Jeremiah  Mason,  Esq.,  to  prosecute  the  same;  and  at 
the  same  term  aforesaid  came  also  the  said  defendant,  by  Oliver  Ells- 
ivorth,  Esq.,  his  attorney,  and  defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  he  did  not  assume  and  promise  in  the  manner  and 
form  as  the  plaintiff  in  his  declaration  hath  alleged,  and  thereof  puts 
himself  upon  the  country,  and  the  plaintiff  does  the  like. 

Therefore,  the  issue  above  joined  is  ordered  by  consent  of  the  par- 
ties to  be  tried  by  the  court. 

Afterward,  that  is  to  say,  in  the  September  term,  a.  d.  i899,  before 
the  same  court  now  here,  come  as  well  the  plaintiff  as  the  defendant 
by  their  respective  attorneys  aforesaid.  Whereupon  all  and  singular 
the  premises  being  seen  and  by  the  court  here  fully  understood,  etc., 
for  that  it  is  proved  and  manifestly  appears  to  the  court  here  that 
the  said  defendant  did  assume  and  promise  in  manner  and  form,  etc., 
and  assesses  ^  the  plaintiff's  damages  at  three  hundred  and  fifty-seven 
dollars  (p57.00). 

Therefore,  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  said  defendant  the  damages  aforesaid  assessed,  and  his  costs  in 
this  behalf  (^concluding  as  in  Form  No.  11881). 

and  all  costs  of  suit,  and  that  they  have  out  in  Glasscock  v.  Stringer,  (Tex.  Civ. 

their  exTecution."  App.  1895)  32  S.  W.  Rep.  921. 

In  this  case  the  court  said:     "There  1.  See,  generally,  notes  to  Form  No. 

is  no  judgment  expressly  in  his  [L.  S.  11881,  supra. 

Southerlin's]  favor  but  the  judgment  Judgment  in  Vacation.  —  The  county 
is  in  favor  of  the  plaintiff;  and  when  court  may,  in  vacation,  after  an  ad- 
we  look  to  the  proceedings  prior  to  the  journment  of  a  stated  term,  enter  a 
judgment,  we  ascertain  that  the  plain-  judgment  in  any  cause  fully  heard  dur- 
tiff  was  the  copartnership,  the  names  ing  a  stated  term,  and  may,  upon  rea- 
of  the  constituents  of  which  are  clearly  sonable  notice  to  the  attorneys  for  all 
given  in  the  petition,  upon  which  the  parties  of  record,  hear  any  cause  stand- 
indorsement  was  made  at  the  time  the  ing  on  a  report,  or  an  agreed  statement 
judgment  was  entered  *  *  *  looking  of  facts,  or  on  demurrer,  and  render 
to  the  whole  record,  there  can  be  but  judgment  therein.  Vt.  Laws  (1898), 
little,  if  any,  doubt  that  the  name  of  No.  35,  §  i.  And  such  judgment  may 
L.  S.  Southerlin  was  inserted  in  the  be  rendered  by  the  judge  of  the  supreme 
caption  to  the  judgment  through  inad-  court  who  presided  at  the  last  stated 
vertence."  The  judgment  was  for  that  term  of  the  county  court,  without  the 
reason  considered  as  rendered  against  presence  of  either  assistant  judge.  Vt. 
the  person  not  before  the  court  and  Laws  (1898),  No.  35.  is  2. 
void.  2.  Assessment    of    Damages.  —  When 

Other    precedents   of   judgment    by  judgment  is   rendered  otherwise  than 

court   without  jury  may   be  found   in  on  the  verdict  of  a  jury,  the  judges  of 

Edrington   v.    Pridham,   65   Tex.  612:  the  court  may,  by  themselves,  by  the 

Johns     V.     Northcutt,     49    Tex.     444;  jury  in  court,  by  the  report  of  the  clerk, 

Schneider  v.  Hildenbrand,  14 Tex.  Civ.  or  by  the  report  on  oath  of  a   person 

App.  34.  appointed  by  the  court,  ascertain  the 

Findings  of  fact  by  the  court  are  set  sum  due.     Vt.  Stat.  (1S94),  g  1411. 
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Form  No.  1 1  921.' 

(  Title  of  court  and  cause  as  in  Form  No.  11882. ) 

This  day  came  the  parties  by  their  attorneys,  and  neither  party 
demanding  a  trial  by  jury,  it  is  considered  by  the  court  that  the 
plaintiff  recover  against  the  defendant  the  sum  of  one  thousand  (\o\- 
iars  damages  sustained  by  reason  of  the  breach  of  covenant  in  his 
declaration  assigned,  with  lawful  interest  thereon,  to  be  computed  at 
the  rate  of  six  per  centum  per  annum  from  the.  first  d^y  oi  April '\n 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four  until 
paid,  and  his  costs  by  him  about  his  suit  in  this  behalf  expended. 
And  the  said  defendant  in  mercy,  etc. 

Form  No.  1 1 9  2  2  .* 

(  Title  of  court  and  cause  as  in  Form  No.  1188^S) 

This  day  came  the  parties  by  their  attorneys,  and  neither  party 
demanding  a  jury,  but  waiving  a  trial  by  jury,  the  issue  heretofore 
joined  between  the  parties  is  submitted  to  the  court,  and  the  court 
after  hearing  all  the  evidence  in  the  case  and  the  arguments  of  coun- 
sel is  of  the  opinion  that  there  is  due  on  the  demand  sued  on  herein 
to  the  plaintiff  from  the  said  defendant  the  sum  of  five  hundred  dol- 
lars, therefore,  it  is  considered  by  the  court  that  the  plaintiff  recover 
against  the  defendant  the  said  sum  of  five  hundred  dollars,  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  until  paid 
and  his  costs  by  him  about  his  suit  in  this  behalf  expended. 

Form  No.  1 1 9  2  3  .' 

(Commencing  as  in  Form  No.  11885^  and  continuing  down  to  *)  a  trial 
by  jury  having  been  duly  waived  by  oral  consent  of  the  parties  in 
open  court,  entered  in  the  minutes,*  and  a  decision  therein  having 
been  duly  rendered,  reduced  to  writing  and  filed  with  the  clerk,  stat- 
ing separately  the  facts  found  by  the  court  and  the  conclusions  of  law 
thereon,  by  which  decision  the  court  found  for  the  plaintiff,  the  said 

When  no  other  provision  of  law  is  attorneys,  and  neither  party  requiring 
made  for  assessment  of  damages  in  a  a  jury  to  try  the  case,  the  court  is  sub- 
suit  before  a  court  of  law,  they  shall  be  stituted  in  lieu  of  a  jury.  And  the 
assessed  by  a  jury  on  request  of  either  court  proceeding  to  hear  the  evidence 
party.     Vt.  Stat.  (1894).  §  1412.  and  ascertain  the  amount  due  from  the 

1.  See,  generally,  notes  to  Form  No.  defendants  to  the  plaintiff,  and  having 
11882,  supra.  heard  all  the  evidence  and  arguments 

2.  IVest  Virginia. — The  court,  in  an  of  counsel,  doth  find  for  the  plaintiff, 
action  at  law,  if  neither  party  require  a  $/,o6S.7S>  with  legal  interest  from  the 
jury  or  if  the  defendant  have  failed  to  2isi  day  oljuly,  1875,  until  paid.  It  is 
appear,  shall  ascertain  the  amount  the  therefore  considered  by  the  court,  that 
plaintiflf  is  entitled  to  recover  in  the  ac-  the  plaintiff  recover  against  the  said 
tion,  if  any,  and  render  judgment  ac-  defendants  the  said  sum  of  %i,o68.y5, 
cordingly.     Code  (1891),  c.  131,  ^  7.  with  interest  as  aforesaid,  and  his  costs 

See,  generally,   notes  to   Form    No.  about  his  suit  in  this  behalf  expended." 

\\%l\,  supra.  Z.Wisconsin. —'SitaX.  (1898),  §§  2863. 

Precedent.  —  In  King  7'.   Burdett,  12  2882   et  seq.      See   also  notes  to   Form 

W.  Va.  688,  this  judgment,  which  was  No.  11885,  supra. 

affirmed  upon  appeal,  is  set  out:  4.  Methods  of  waiving  trial  by  jury  are 

"This  day  came  the  parties,  by  their  stated  in  Wis.  Stat.  (1898),  §  2862. 
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JoJmDoe,  and  against  the  defendant,  the  said  Richard  Roe,  as  follows: 
{stating  the  decision  in  full  or  in  substance)}- 

Now  therefore,  on  motion  (continuing  and  concluding  as  in  Form  No. 
11885). 

Form  No.  1 1  9  2  4  . 

.{Precedent  in  American  Credit  Indemnity  Co.  v.  Athens  Woolen  Mills,  92  Fed. 

Rep.  581.)- 

[In  the  Circuit  Court  0/  the  United  States  for  the  Eastern  District 
of  Tennessee. 

Athens  Woolen  Mill 

against 

The  American  Credit  Indemnity  Company.  "^ 

This  cause  was  heard  before  the  Honorable  C  D.  Clark,  judge, 
etc.,  without  the  intervention  of  a  jury,  a  jury  having  been  waived 
by  stipulation  in  writing,  signed  by  plaintiff  and  defendant;  and  the 
court,  having  heard  the  evidence  and  argument  of  counsel,  finds  the 
issues  joined  in  favor  of  the  plaintiff,  and  that  the  defendant  is  justly 
indebted  to  plaintiff,  principal  and  interest  to  the  present  date,  in  the 
sum  of  three  thousand  one  hundred  and  thirty-eight  dollars  and  eight 
cents.  It  is  therefore  adjudged  by  the  court  that  Athens  Woolen 
Mill  recover  of  American  Credit  Indemnity  Company  said  sum  of  three 
thousand  one  hundred  and  thirty-eight  dollars  and  eight  cents  {%S,138.08\ 
together  with  all  the  costs  of  this  cause,  for  both  of  which  execution 
will  issue. 

{b)  For  Defendant. 

aa.  Generally. 

Form  No.  11925.* 

{Commencing  as  in  Form  No.  11903,  and  continuing  down  to  *)  for  the 
defendant. 

Whereupon  it  is  adjudged  that  the  defendant  recover  of  the  plain- 
tiff his  costs,  taxed  at  thirty  dollars  and  fifty  cents. 

By  the  Court,  ' 

Calvin  Clark,  Clerk. 

1.  Decision  of  Court.  —  Upon  a  trial  of  words.  "  ordered  judgment  against  said 

a  question  of  fact  by  the  court,  its  de-  defendants,"  etc.,  and   signed  by    the 

cision  should  be  given  in  writing  and  circuit  judge,  is  not  a  judgment,  and 

filed  with  the  clerk  within  twenty  days  will  not  justify  the  issuing  of  an  execu- 

after  the  court  at  which  the  trial  took  tion.     It  is  merely  an  order  for  a  judg- 

place;    judgment   upon    the    decision  ment.     Lincoln  v.    Cross,   11  Wis.  91. 

shall  be  entered  accordingly  as  of  the  But  an    order,   though   not  signed   or 

term  at  which  the  cause  was  tried,  and  entered  of   record    as    the   statute    re- 

the  judge   shall  state  in  his  decision  quires,  was   held   effective.     Baker  v. 

separately:  i.  The  facts  found  by  him;  Baker,  51  Wis.  538. 

and  2.   His  conclusions  of  law  thereon.  2.  This  judgment  was  affirmed  by  the 

Wis.  Stat.  (1898),  §  2863.  circuit  court  of  appeals. 

A  mere  order  for  judgment  cannot  be  See,  generally,   notes   to  Form   No. 

considered  sufficient  as  the  judgment  11887,  supra. 

itself.      Potter  v.  Eaton,   26  Wis.  382;  8.  The  matter  enclosed  by  []  will  not 

Eaton  V.  Woydt,   26  Wis.  383;  Wads-  be  found  in  the  reported  case, 

worth  V.  Willard,  22  Wis.  238;  Rape  v.  4.  See,  generally,  notes  to  Form  No. 

Heaton,  9  Wis.  328;  Wheeler  v.  Scott,  11844,  supra. 
3  Wis.  362.     Thus,  an  order  in  these 
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Form  No.  1 1  9  2  6 . 

(Precedent  in  Reiniche  v.  Allen  County,  20  Ind.  248.)^ 
John  B.  Reiniche 

V. 

Board  of  Com.  of  Allen  county. 

Come  the  parties,  and  the  case  is  submitted  to  the  Court  for  trial, 
a  jury  being  waived;  and  the  Court,  after  hearing  the  proofs  and 
allegations  of  parties,  and  being  fully  satisfied  in  the  premises,  does 
say  and  find  for  the  defendants. 

Form  No.  1 1  9  2  7  . 
(Precedent  in  Lehde  v.  Lehde,  17  Tex.  Civ.  App.  241.)* 
Jules  P.  Lehde  et  als. 
No.  10Jt2.  V. 
John  P.  Lehde  et  als. 

On  this  the  30th  day  of  November,  iS96,  this  cause  having  been 
called  for  trial,  the  parties  announced  themselves  ready  for  trial,  and 
the  parties  having  waived  a  jury,  submitted  their  cause  of  action  of 
law  as  well  as  of  fact  to  the  court,  and  the  court  having  heard  same 
is  of  the  opinion  that  the  plaintiff  has  not  proven  his  cause  of  action, 
and  that  the  law  and  facts  are  with  the  defendant. 

Wherefore,  it  is  ordered,  adjudged,  and  decreed,  that  the  plaintiffs, 
Jules  P.  Lehde,  Hedwig  Easterly,  and  J.  B.  Easterly  take  nothing  by 
their  suit,  and  that  the  defendants,  John  P.  Lehde,  Minna  Gruene, 
and  John  Mueller,  go  hence  without  day  and  recover  their  costs,  for 
which  let  execution  issue. 

bb.  On  Cross-complaint 

Form  No.  i  i  9  2  8 . 

(Precedent  in  Birch  v.  Steppler,  11  Colo.  405.)* 

\i^Title  of  cause  as  in  Eorm  No.  11843.)Y 

This  day  this  cause  came  on  to  be  heard  by  the  court  upon  the 
complaint  and  the  cross-complaint  and  equitable  defense  of  the 
defendant,  and  the  answer  of  the  plaintiff  to  said  cross-complaint  and 
equitable  defense,  and  the  replication  of  the  defendant  to  said  answer, 
and  upon  evidence  offered  to  and  heard  by  the  court,  and  upon  argu- 
ment of  counsel;  and  the  court,  being  fully  advised  in  the  premises, 
doth  find  that  the  original  trust  deed  from  Samuel  Birch  to  secure 
W.  H.  Clise  was  never  paid,  and  that  there  was  no  merger  by  the 
warranty  deed  from  Samuel  Birch  to  IV.  If.  Clise,  and  that  there  was 
no  consideration  for  said  deed;  and  that,  from  the  evidence  before 
the  court,  there  was  no  intention  whatever  that  there  should  be  any 
such  merger;  that  said  deed  was  made  for  the  purpose  of  putting  in 
Mrs.  Catherine  Birch,  the  wife  of  Samuel  Birch,  only  such  right  or 

1.  See,  generally,  notes  to  Form  No.  3.  See,  generally,  notes  to  Form  No- 
I1851,  supra.  I1843,  supra. 

2.  Texas.  —  Rev.  Stat.  (1895).  arts.  4.  The  matter  to  be  supplied  within 
1292,  1335  et  seq.  See  also  notes  to  [  ]  will  not  be  found  in  the  reported 
Form  No.  11879,  ^upra.  case. 
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interest  as Birch  might  have,  subject  to  the  right  of  W.H.  Clise, 

and  that  the  deed  to  Catherine  Birr.h  was  made  for  the  same  purpose 
and  subject  to  the  same  rights;  that  she  took  said  deed  with  full 
knowledge  of  all  these  facts,  and  of  the  rights  of  W.  H.  Ciise,  and 
that  she  paid  no  consideration  for  the  deed;  that  the  defendant 
bought  the  property  of  IV.  H.  Clise,  who  sold  it  of  his  own  motion 
with  the  full  knowledge  of  Catherine  Birch,  and  that  the  defendant 
Bertha  Steppler  had  no  notice  whatever  that  she  was  not  purchasing 
a  good  title;  that  the  defendant  paid  a  fair  and  full  consideration  for 
the  property,  and  that  the  purchase  price  was  not  sufficient  to  pay  the 
amount  due  to  W.  H.  Clise,  which  was  an  incumbrance  on  the  prop- 
erty which  had  never  been  paid;  that  the  plaintiff  had  for  a  longtime 
prior  to  the  sale  of  Bertha  Steppler  recognized  Clise  as  the  owner  of 
the  property,  and  was  his  tenant  on,  and  paid  him  rent  for,  the  said 
property,  and  that  she  voluntarily  surrendered  the  property  to  Bertha 
Steppler  at  the  time  of  the  purchase  by  her  from  Clise;  that  the 
defendant  has  paid  all  taxes  on  said  property  since  the  purchase  of 
the  same  by  her,  and  that  the  purchase  money  went  to  pay  the  afore- 
said incumbrance  of  W.  H.  Clise.  And  the  court  further  finds,  from 
the  law  and  the  facts,  that  the  defendant  Bertha  Steppler  is  the  owner 
of  said  lot  2]f.,  in  block  ^7,  in  Case  ^  Eberfs  addition  to  the  city  of 
Denver,  in  the  county  of  Arapahoe,  and  state  of  Colorado,  and  that  the 
plaintiff  has  no  right  to  or  interest  in  said  lot  and  premises.  Where- 
fore the  court  doth  order,  adjudge  and  decree  that  the  said  Catherine 
Birch,  her  agents,  attorneys,  and  all  others  claiming  through  or  under 
her,  be  and  are  hereby  forever  restrained  and  enjoined  from  selling, 
incumbering,  disposing  of,  interfering  with,  or  in  anywise  asserting 
any  claim  or  title  to,  said  lot  2Jlf.,  in  block  ^7,  in  Case  &*  Eberfs  addi- 
tion to  the  city  of  Denver,  in  the  county  of  Arapahoe,  and  state  of 
Colorado,  or  to  any  part  of  said  lot  or  premises.  And  it  is  further 
ordered  that  the  plaintiff  pay  the  costs  of  this  suit,  and  that  the 
execution  issue  therefor. 

(2)  Police  Court. 

Form  No.  1 1 9  2  9 . 

(Precedent  in  Brown  v.  Dudley,  33  N.  H.  512.)' 

The  State  oi  New- Hampshire. 
Hillsborough,  ss.     Be  it  remembered,  that  at  tht police  court  of  the 
city  of  Manchester,  holden  at  the  police  court  room  in  said  Manchester, 
on  the  third  day  oi  January,  A.  D.  i2>55,  at  ten  o'clock  in  X^t  Jore- 
noon,  — Before  C.  E.  Potter,  Esquire,  justice. 

1.  Police  ooTirts  shall  have  the  juris-  preme  court  of  civil  cases  if  the  defend- 

diction  and  cognizance  of  all  suits  and  ant  resides  within   the  county   where 

proceedings  which  may  be  heard  be-  the  court  is  established  to  which  he  is 

fore  a  justice  of  the  peace,  shall  have  summoned,  and  the  damages  demanded 

the  powers  of  a   justice   of  the   peace  do  not  exceed  one  hundred  dollars  and 

and   quorum   throughout  the  state  in  the  title  to  real  estate  is  not  concerned, 

civil  and  criminal  cases.     N.  H.  Pub.  N.  H.  Pub.  Stat.  (1891).  c.  211.  §  6. 
Stat.  (1891),  c.  211,  §  5.     And  shall  have         See,    generally,  notes  to    Form    No. 

concurrent    jurisdiction    with  the   su-  11865,  supra. 
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Mary  Morrison^  Plaintiff, 

V. 

Daniel Bro7vn,  Defendant,  a.nd  Samue/  Dud/ey,  Trustee. 

This  action  was  entered  in  said  court  on  the  ^rsi  Wednesday  of 
September,  a.  d.  i855.  The  parties  appeared,  and  the  action  was  con- 
tinued from  term  to  term  until  this  term.  And  now,  upon  the  issue 
joined  by  said  parties,  the  court  having  considered  the  allegations, 
evidence  and  arguments  of  the  said  parties,  it  appears  to  the  said 
courts  that  the  said  defendant  did  promise  the  plaintiff  in  manner 
and  form  as  the  plaintiff  has  declared  against  him:  It  is,  therefore, 
considered  by  the  court  that  the  sdL\d  Mary  Morrison  recover  against 
the  said  Daniel  Brown  the  sum  of  seven  dollars  and  fifty-six  cents 
damages,  and  costs  of  suit,  taxed  at  foiir  dollars  and  twenty  cents. 
And  said  trustee,  at  the  election  of  the  plaintiff,  made  his  disclosure. 
And  the  same  being  seen  and  examined,  it  appears  to  me,  the  said 
justice,  that  the  said  Samuel  Dudley  is  chargeable  for  the  sum  of 
eleven  dollars  and  seventy-six  cents,  being  the  amount  in  his  hands 
after  deducting  his  costs,  taxed  at  /ze'<7  dollars  2i.n(x  forty  cents.  It  is 
further  considered,  that  said  plaintiff  have  execution  against  said 
Samuel  Dudley  for  the  sum  of  eleven  dollars  and  seventy-six  cent's,. 

C.  E.  Potter,  Justice. 

(3)  Justice's  Court. 

Form  No.  1 1  930.'  • 

John  Doe,  plaintiff,  '\  Before  Abraham  Kent,  a  justice  of  the  peace 
against  >•      (or  notary  public,  ex-officio    iustice  of  the 

Richard  Roe,  defendant.  )      peace,')  oi  Jefferson  county. 

This  sixth  day  oi  June,  a.  d.  \W9,  came  the  parties  before  me,  and, 
after  hearing  the  allegations  and  proof,^  it  is  considered  by  the  court 
that  the  said  plaintiff  do  recover  of  the  said  defendant  the  sum  of 
{stating  amount)  damages  and  also  the  costs  of  this  suit. 

Form  No.  1 193  i  .^ 

Territory  of  Arizona,  \  Before  Abraham  Kent,  a  Justice  of  the  Peace 
County  of  Pima.  )  within  and  for  said  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

The  above  action  came  on  regularly  for  trial,  on  the  sixth  day  of 
June,  1 899,  the  said  parties  appearing  by  their  attorneys,  y^/'^^/2/a>^ 
Mason,  Esq.,  counsel  for  plaintiff,  diud  Joseph  Story,  Esq.,  for  defend- 
ant. Counsel  for  the  respective  parties  having  expressly  waived  a 
trial  by  jury,  the  cause  was  tried  before  the  court  sitting  without  a 

1.  See,  generally,  notes  to  Form  No.  the  parties  do  not  show  that  the  recital 
1 1839,  ^tipra.  is  untrue.     Price   v.  Gillespie,  28  Ala. 

2.  A  recital  in  a  judgment  that  suffi-     279, 

cient  matter  to  authorize  its  rendition  3.  Entered  at  Length.  —  Judgment  in 
was  disclosed  to  the  courts  "by  suffi-  a  justice's  court  shall  be  recorded  at 
cient.  competent  and  satisfactory  evi-  length  in  the  justice's  docket.  Ari- 
<ience"  will   sustain   the  judgment  if    zona  Rev.  Stat.  (1887),  §  1439. 

736  Volume  10. 


11931.  JUDGMENTS  AND  DECREES.  11938. 

jury,  whereupon  Samuel  Short  and  William  West  were  examined  as 
witnesses  on  behalf  of  plaintiff,  and  Leonard  A.  Ford  and  Edward 
Willis  were  examined  as  witnesses  on  the  part  of  defendant,  and  the 
evidence  being  closed,  the  cause  was  submitted  to  the  court  for  con- 
sideration and  decision,  and  after  due  deliberation  thereon, 

It  is  ordered  and  adjudged  that  said  John  Doe,  plaintiff,  be 
restored  to  the  possession  of  the  following  premises,^  to  wit :  {Here 
describe). 

And  it  is  further  ordered  and  adjudged  that  said  plaintiff  recover 
of  said  defendant  thirty-one  dollars,  the  costs  of  this  action.  ^ 

And  it  is  further  ordered  that  a  writ  of  restitution  issue,  directed 
to  the  sheriff  of  said  county,  directing  him  to  forthwith  place  said 
plaintiff  in  possession  of  said  premises,  and  that  execution  issue  for 
said  costs. 3 

Abraham  Kent,  Justice  of  the  Peace.* 

Form  No.  i  i  9  3  2 . 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1649,  No.  ii7.)» 

John  Doe,  plaintiff,       1 

against  >•  Second  day  of  June,  xWJ^.^ 

Richard  Roe,  defendant.  ) 

On  this  the  day  set  for  the  new  trial  of  this  cause,  both  parties 
appeared,  and  the  defendant  filed  as  a  set-ofif  ^  a  note  for  the  sum  of 
Jifty  dollars,  executed  by  the  plaintiff  to  him,  and  also  an  account 
against  the  plaintiff,  with  a  bill  of  particulars,  for  the  sum  of  ten 
dollars,  of  which  the  plaintiff  had  notice,  and  neither  party  requiring 
a  jury,  the  cause  is  submitted  to  me,  upon  consideration  of  which, 
having  heard  the  evidence,  it  is  by  me  considered  and  adjudged  that 
the  plaintiff  have  and  recover  of  the  defendant  the  sum  oi  forty 
dollars  for  the  balance  of  his  debt,  and  all  his  costs  in  and  about  this 
suit  expended. 

Justice's  costs,       $7  00 

Constable's  costs,  $5  60 

Form  No.  1 1 9  3  3  .* 

State  of  California,  \ 

City  and  County  of  San  Francisco.  \ 

1.  Host  Determine  Bights  of  Parties. —  be  signed    by  the    justice.      Arizona 
The  judgment  shall   clearly  state   the  Rev.  Stat.  (1887).  §  1439. 
<letermination  of  the  rights  of  the  par-  6.  See,  generally,  notes  to  Form  No. 
ties  in    the   subject-matter  of   contro-  11841,  jw/ra. 

versy.     Arizona    Rev.    Stat.    (1887),   §  6.  Date. —  The  proper  dale  to  each  act 

1439.  done  must  be  entered   in  the  justice's 

2.  Costs.  —  The  judgment  shall  state  docket.  Sand.  &  H.  Dig.  Ark.  (1894), 
the   party   who    shall    pay   the   costs.  §  4327. 

Arizona  Rev.  Stat.  (1887),  §  1439.  ''•  ^  wt-off  or  oonnterolaim,    though 

3.  Process.  —  The  judgment  shall  di-  exceeding  in  amount  the  jurisdiction  of 
rect  the  issuance  of   such   process  as  the  court,  may  be  used  to  bar  and  ex- 
may  be  necessary  to  carry  the  same  tinguish  the  demand  of   the  plaintiff, 
into   execution.      Arizona    Rev.    Stat.  Sand.  &  H.  Dig.  Ark.  (1894),  §  4370. 
<i887),  §  1439.  8.  In  General.  —  A  judgment  in  jus- 

4.  Signature.  —  The    judgment  shall  tice's   court  must  be  entered  substan- 

10  E.  of  F.  P. —  47.  787  Volume  10. 
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In  Justice's  Court,   before  Abraham  Kent^  Justice  of    the  Peace, 
City  and  County  of  San  Francisco. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

This  cause  came  on  regularly  for  trial  {concluding  as  in  Form 
No.  11902). 

Form  No.  i  1934.1 

State  of  Colorado,        )  In  Justice  Court. 

County  of  Arapahoe.  )      '     Before  A.  H.  Pichens, 

Justice  of  the  Peace. 
O.  J.  Davis 
vs. 
.S".  S.  Campbell. 

The  court  having  heard  the  testimony  and  being  fully  advised  in 
the  premises  finds  for  the  plaintiff  for  thirty-seven  dollars  and  costs. 

Wherefore  it  is  considered  and  adjudged  by  the  court  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defendant  thirty-seven 
dollars  damages  and  costs  by  him  in  this  his  behalf  expended  and 
that  writ  of  execution  issue  therefor. 

Form  No.  1 1  9  3  5 . 

(Precedent  in  Miller  v.  Holding,  5  Houst.  (Del.)  495.) 

Action  of  assumpsit  for  the  services  of  a  stallion.  Demand  twelve 
dollars.  December  llfih,  iS78.  Both  parties  appeared,  and  after 
hearing  the  proofs  and  allegations  ^  of  the  plaintiff  and  defendant, 
judgment  is  hereby  given  against  David  Miller,  the  defendant,  in 
ia.\ov  oi  Edmund  Holding,  tho.  plaintiff,*  for  the  sum  of  ten  dollars 


tially  in  the  form  required  in  courts  of 
record.  When  a  judgment  is  rendered 
in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon, 
the  fact  that  the  defendant  is  so  subject 
must  be  stated  in  the  judgment.  Cal. 
Code  Civ.  Proc.  (1897),  §  893;  Idaho 
Rev.  Stat.  (1887),  §  4729;  Mont.  Code 
Civ.  Proc.  (1895),  §  1624;  Nev.  Gen. 
Stat.  (1885),  §  3577;  Utah  Rev.  Stat. 
(1898),  §  3729. 

Costs. — The  justice  must  tax  and 
include  in  the  judgment  the  costs 
allowed  by  law  to  the  prevailing  party. 
Cal.  Code  Civ.  Proc.  (1897),  §  896;  Idaho 
Rev.  Stat.  (1887),  §  4732;  Mont.  Code 
Civ.  Proc.  (1895),  §  1629;  Nev.  Gen. 
Stat.  (1885).  §  3578;  Utah  Rev.  Stat. 
(1898).  §  3732. 

1.  This  form  is  copied  from  the 
records  of  A.  H.  Pickens,  Esq.,  justice 
of  the  peace,  of  Denver. 

See,  generally,  notes  to  Form  No. 
II843,  supra. 

2.  The  record  here  consists  of  a  series 


of  entries  of  various  dates  reciting 
appearances  of  parties,  continuances, 
etc.,  etc. 

3.  After  Hearing  Proofs  and  Allegations. 
—  It  must  appear  that  the  justice  heard 
the  proofs  and  allegations,  whether 
judgment  be  given  by  default  or  both 
parties  appear.  Ruth  v.  Lunney,  2 
Harr.  (Del.)  145;  Coulter  v.  Lay  ton,  i 
Harr.  (Del.)  494;  Boston  v.  Tennant, 
2  Harr.  (Del.)  345;  Elligood  v.  Can- 
non, 4  Harr.  (Del.)  176;  Phillips  v. 
Cannon,  5  Harr.  (Del.)  366;  Hoffecker 
V.  Eaton,  2  Houst.  (Del.)  157;  Godfrey 
V.  Thompson,  i  Marv.  (Del.)  298; 
Toomey  v.  Dale,  i  Marv.  (Del.)  303. 

It  is  not  sufficient  to  say  he  "  investi- 
gates the  plaintiff's  demand."  Elli- 
good V.  Cannon,  4  Harr.  (Del.)  176. 

4.  Parties  —  Failure  to  Name.  —  A 
judgment  entered  without  stating  for 
whom  it  was  rendered  will  be  aided 
and  sustained  by  reference  to  the  re- 
port of  the  referees  on  which  it  is  ren- 
dered and  to  the  usual  docket  entry  of 
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debt  and  six  dollars  and  seven  cents  judgment  cost.^ 

George  B.  Dickson,  ].  P. 
Form  No.  z  1 9  3  6. 

(Fla.  Rev.  Stat.  (1892J.  §  1634,  No.  i6.)» 
Judgment  is  hereby  rendered  against  Richard  Roe,  defendant,  in 
favor  oi  John  Doe,  plaintiff,  for  the  sum  ol  fifteen  dollars  and  thirty 
cents,  damages,  and  seven  dollars  and  sixteen  cents,  costs,  this  the 
sixth  day  oi  June,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1 9  3  7  .* 

Judgment  is  hereby  rendered  for  plaintiff,  John  Doe,  against  defend- 
ant, Richard  Roe,  for  twenty  dollars,  principal,  and  two  dollars  interest 
to  this  date,  (and  all  future  interest  on  said  principal  sum  at  the 
rate  of  eight  per  cent,  per  annum,  and  ten  dollars  for  attorney's  fees) 
and  costs  of  suit.     This  sixth  day  of  June,  iS99. 

Abraham  Kent,  N.  P.  and  ex-off.  J.  P.* 

Form  No.  1 1 9  3  8  .* 

After  hearing  and  examining  the  proofs  and  allegations  of  the 
respective  parties,  whereby  it  appears  that  the  defendant  is  indebted 
to  the  plaintiff  in  the  sum  of  seiienty-five  dollars  zt\d  fifty  cents,  it  is 
therefore  considered  by  me,  the  undersigned,  a  justice  of  the  peace 
in  and  for  the  said  county  of  Greene,  that  the  said  plaintiff,  John  Doe^ 

the  names  of  the  parties  on  the  margin  4.  Sig^tnre.  —  There   is   no  law   re< 

of  the  record.     Vangeazel  w.  Hillyard,  quiring  the  signature  of  a  justice  of  the 

I  Houst.  (Del.)  515.  peace  to  a  judgment  entered  by  him  on 

Partners.  —  A   judgment  entered  in  his    docket.     A   signature    by   initials 

favor  of  partners  in  their  firm  name,  on  does   not   therefore   avoid  such  judg- 

a  note  under  seal,   given   to  them  by  ment.     Gunn  x>.  Tackett,  67  Ga.  725. 

the  name  of  the  firm,  is  good.     M'Na-  6.  When  the  parties  shall  appearand 

mee   v.   Huffman,  3  Harr.   (Del.)  425.  be  ready  for  trial,  the  justice  shall  pro- 

But  in  an  action  of  account,  judgment  ceed  to  hear  their  respective  allegations 

entered  for  several  persons  as  partners,  and  proof,  and,  if  the  action  be  upon 

without  setting  forth  their  individual  a  contract  expressed  or  implied,  shall 

names,    is   invalid.     Hitch  v.  Gray,   i  thereupon  give  judgment  against  the 

Marv.  (Del.)  400.  party    who   shall   be  proved  to  be  in- 

1.  Amount.  —  A  judgment  by  a  jus-  debted  to  the  other  for  so  much  money, 
tice  of  the  peace  will  be  reversed  where  in  dollars  and  cents,  as  shall  appear  to 
it  is  not  for  a  sum  certain.  And  a  be  due,  including  such  interest  as  is 
judgment  "  against  defendant  in  favor  allowed,  by  law,  and  costs  of  suit,  or 
of  plaintiff  in  the  sum  of  %86.83,  with  for  the  amount  of  damages  proved, 
interest,  and  %2.jo  costs,"  is  not  for  a  Starr  &  C.  Anno.  Stat.  111.  (1S96),  c.  79, 
certain  sum  and  will  not  be  sustained,  par.  39.  This  judgment  is  entered  on 
Etheridge  v.  Middleton,  i  Marv.  (Del.)  the  docket. 

139.     But  an  entry  of  judgment  by  a  See,  generally,   notes    to   Form   No. 

justice  of  the   peace  will  be  aided  by  I1850,  supra. 

reference  to  the  sum  stated  in  the  mar-  6.  In  Whose  Favor  Bendered.— "  Whcre- 

gin.    Booth  v.  Jump,  2  Harr.  (Del.)  461 ;  upon  it  is  considered  by  this  court  have 

Elliott  V.  Morgan,  3  Harr.  (Del.)  316.  and  recover  of  said  defendant  the  sum 

2.  See,  generally,  notes  to  Form  No.  of,"  etc.,  is  no  judgment,  not  being  for 

11847,  j«/ra.  or  in  favor  of  anybody.     Fuller  Watch- 

3.  See,  generally,  notes  to  Form  No.     man's  Electrical  Detector  Co.  v.  Louis. 

1 1848,  supra.  50  111.  App.  428. 
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do  have  and  recover  of  the  said  defendant,  Richard  Roe,  the  sum  of 
seventy-five  dollars  and  fifty  cents,  for  his  damages,^  with  costs  of  suit 
herein,  taxed  at  thirteen  dollars  and  fifty  cents,  amounting  in  the 
aggregate  to  the  sum  of  eighty-nine  dollars. 

Witness  my  hand,  this  sixth  day  oi  June,  i899.^ 

Abraham  Kent,  J.  P. 
Form  No.  i  1939,' 

{Commencing  as  in  Form  No.  11897,  and  continuing  down  to  *)  and 
answer  filed  by  defendant,  as  follows:  {Here  set  out  substance  of  the 
answer^.  Plaintiff  and  William  West  and  Samuel  Short,  his  witnesses, 
were  sworn :  {Here  set  out  substance  of  testimony  of  plaintiff  and  his  wit- 
nesses^. Defendant  and  Nathan  Hale  and  Francis  Fern,  his  witnesses, 
were  sworn :  {Here  set  out  substance  of  testimony  of  defendant  and  his 
witnesses).  And  the  court,  after  an  inspection  of  the  pleadings  and 
exhibits,  and  hearing  the  evidence  and  arguments  of  counsel,  and 
being  fully  advised  in  the  premises,  it  is  therefore  ordered  and  ad- 
judged by  the  court  that  {concluding  as  in  Form  No.  11897). 

Form  No.  11940.^ 

State  of  Kansas,  Cowley  County,  ss. 

Before  Abraham-  Kent,  a  justice  of  the  peace  of  Burden  township 
in  said  county. 

John  Doe,  plaintiff,      ) 

against  > 

Richard  Roe,  defendant.  ) 

On  hearing  the  proofs  and  allegations  of  the  above  named  parties, 
I  do  find  for  the  plaintiff  in  the  sum  oi  fifty  dollars. 

It  is  therefore  considered  and  adjudged  that  the  said  plaintiff,  John 
Doe,  do  recover  of  the  said  defendant,  Richard  Roe,  the  said  sum  of 
fifty  dollars,  together  with  his  costs  herein  taxed  at  7??^^  dollars. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  i  9  4  i  .* 

Whereupon,  I  render  judgment  in  favor  of  the  plaintiff,  yi?^«  Doe, 
and  against  the  defendant,  Richard  Roe,  for  the  sum  of  twenty  dollars, 
and  costs  taxed  at  seven  dollars,  on  this  sixth  day  oi  June,  a.  d.  \899. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Debt  and  Damages,  —  In  a  suit  4,  See,  generally,  notes  to  Form  No. 
before  a  justice  of  the  peace,  the  judg-     11853,  supra. 

ment    need    not    distinguish    between  Defendant   Subject  to  'Arrest.  —  When 

debt  and  damages.     Horton  &.  Critch-  judgment  is  rendered  by  a  justice  in  any 

field,  r8  111.  133.  case  where  the  defendant  is  subject  to 

2.  Date.  —  See  Wiley  v.  Southerland,  arrest  and  imprisonment,  it  must  be  so 
41  111.  25.  stated  in  the  judgment  and  entered  on 

3.  Unless  one  of  the  parties  demands  the  docket.  Kan.  Gen.  Stat.  (i8g7),  c. 
atrial   by  jury,  at  or  before  the  time  103,  §156. 

of  joining  issue,  it  shall  be  by  the  jus-        6.  The  justice's  judgment  is  entered 

lice.     Iowa  Code  (1897),  §  4507.  upon  his  docket,  and  the  same  must  be 

See,  generally,  notes   to   Form    No,     entered,  in  all  cases,  within  three  days 

1 1852,  supra.  after  the  action  is  submitted  to  him  for 

decision.     Minn.  Stat.  (1894),  §  5022. 
740  Volume  10. 


11942. 


JUDGMENTS  AND  DECREES. 


11942. 


Form  No.  1 1  942  .' 

{Commencing  as  in  Form  No.  11898,  and  continuing  down  to  *)  and  the 
testimony  of  the  witnesses  and  the  evidence  being  heard,  it  is  con- 
sidered by  the  court  that  the  said  plaintiff,  y^c7//«  Doe,  recover  of  and 
from  the  defendant,  Richard  Roe,  the  sum  oi  fifteen  dollars  with  legal 
interest  thereon  from  this  date,  together  with  all  costs  of  suit,  and 
that  execution  issue  therefor. 

Abraham  Kent,  Justice  of  the  Peace. 


1.  Mississippi.  —  On  the  return-day 
of  the  summons,  the  justice  shall  hear 
and  determine  the  cause  if  the  parties 
appear;  give  judgment  by  default  if 
the  defendant  fail  to  appear  and  con- 
test plaintiff's  demand,  or  judgment  of 
nonsuit  against  the  plaintiff  if  he  fail 
to  prosecute  his  claim;  enter  judgment 
in  favor  of  the  defendant  where,  in  case 
of  set-off,  it  shall  appear  that  there  is  a 
balance  due  him,  for  the  amount  of 
such  balance,  and  issue  execution 
against  the  goods  and  chattels,  lands 
and  tenements,  of  the  party  against 
whom  judgment  is  rendered,  for  the 
amount  of  the  judgment  and  costs,  or 
costs  alone,  as  the  case  may  require,  re- 
turnable to  a  term  of  the  court  to  be 
held  more  than  twenty  days  after  the 
rendition  of  the  judgment,  and  not 
more  than  six  months  after  the  issu- 
ance of  the  execution;  and  the  execu- 
tion may  be  directed  to  the  proper 
officer  of  any  county  in  this  state.  Anno, 
Code  (1892),  §  2412. 

Judgments  taken  before  justices  of  the 
peace  are  liberally  construed  by  the  courts, 
because  of  the  unlearned  character  of 
the  men  by  whom  the  office  of  justice  is 
frequently  filled,  and  because  the  jus- 
tice, in  entering  the  judgment,  is  per- 
forming a  merely  clerical  duty.  The 
test  usually  applied  by  the  courts  is, 
that  if,  upon  looking  at  the  record,  it 
sufficiently  appears  that  every  fact  has 
been  found  which  is  necessary  to  give  a 
right  to  the  party  to  have  a  judgment 
entered,  and  the  entry  made  was -in- 
tended as  the  final  act  of  the  court  in 
applying  the  law  to  the  facts;  or  if,  all 
the  facts  being  found,  nothing  was  left 
but  the  clerical  duty  of  entering  up  a 
final  judgment,  which  it  was  the  duty 
of  the  justice  to  perform  in  his  clerical 
capacity,  and  the  justice  ignorantly 
failed  to  enter  such  judgment,  but  dealt 
with  the  record  as  if  it  was  completed, 
then  the  judgment,  however  irregular, 
informal  or  defective,  will  be  upheld. 


Swain  v.  Gilder.  61  Miss.  667.    Thus  in 

Ladnierz--.  Ladnier,  64  Miss.  368,  where 

this  judgment  is  set  out,  to  wit: 

' '  CeUstine  Ladnier  ),-.,,  .   , , 

y  \  Eighty-one   dollars. 

Eli  Ladnier.      \  Assumpsit. 

Summons  issued  yw/y  glh,  iSiPj",  re- 
turnable July  18,  iMj;  continued  till 
August  8,  i88s.  Now  comes  the  case 
to  be  heard,  parties  appearing  in  per- 
son and  by  counsel,  the  court  having 
satisfaction  in  the  premises,  it  was 
therefore  ordered  and  considered  by 
the  court  that  the  plaintiff,  Celestine 
Ladnier,  recover  of  and  from  defendant, 
Eli  Ladnier,  the  sum  as  claimed  in  the 
above  case,  together  with  all  costs  of 
this  suit,  for  which  let  execution  issue 
this  the /<fM  oi  August,  i9i8j,"  it  was 
held  that  by  the  records  it  was  shown  a 
valid  though  informal  judgment  had 
been  rendered,  and  that  under  the  lib- 
eral rules  which  must  of  necessity  be 
applied  to  judgments  of  justices  of  the 
peace  the  judgment  must  be  upheld. 

But  in  Swain  v.  Gilder,  61  Miss.  667, 
the  following  judgment,  to  wit: 

"  P.  N.  Gilder  T  Note    filed  January 
V.  >  ^5,  i879,for$/^j:.oo. 

William  Swain.  )  This  action  on 
promissory  note  for  S/^j'.oo,  dated  De^ 
cember  2j,  1877,  and  due  ^«^  day  after 
date,  with  interest  at  ten  per  cent,  per 
annum  from  date. 

R.  A.  Bangle,  J.  P. 
This  day  personally  appeared  before 
me,  the  undersigned,  justice  of  the 
peace,  IVilliam  Swain,  who  confessed, 
judgment  in  open  court  in  favor  of 
plaintiff  for  one  hundred  and  forty-Jive 
dollars  and  interest  at  ten  per  cent,  per 
annum  from  date  and  all  costs.of  this 
suit,  the  note  dated  December  2^,  1877, 
and  due  one  day  after  date,  this  January 

2J,   1879. 

(SEAL)  /?.  A.  Kyle,  J.  P." 

was  held  informal,  the  record  not  show- 
ing that  any  process  had  been  issued  or 
served  upon  the  defendant. 
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Form  No.  11943.' 

And  now,  to  wit,  this  sixth  day  oi  June.,  iS99,  the  parties  appeared 
and  this  cause  is  submitted  to  the  justice  for  trial,  who,  after  hearing 
all  the  evidence  and  argument  of  the  parties,  finds  for  the  plaintiff  in 
the  sum  oi  fifty  dollars. 

It  is  therefore  adjudged  that  said  plaintiff,  John  Doe,  recover  of  the 
said  defendant,  Richard  Roe.,  the  said  sum  oi  fifty  dollars  so  found  as 
aforesaid,  together  with  his  costs  herein  expended,  taxed  at  seven 
dollars  and  y^/y  cents. 

Abraham  Kent.,  Justice  of  the  Peace. 

Form  No.  1 1 9  4  4 . 
(Precedent  in  Kissinger  v.  Staley,  44  Neb.  786.)* 

It  is  therefore  considered  by  me  that  the  plaintiff  recover  from 
the  defendant  the  sum  of  %l.Jt8.,  and  his  costs  herein  expended, 
taxed  at  %S1.55,  as  follows:     See  margin. ^ 

[Abraham Kent,  Justice  of  the  Peace.]* 

Form  No.  11945.* 

Cheshire,  ss. 

Before  Abraham  Kent,  a  Justice  of  the  Peace  in  and  for  said  county 
of  Cheshire,  at  the  Town  Hall  in  Walpole,  in  said  county,  on  the  tenth 
day  of  October,  a.  d.  \W8,  at  ten  o'clock  in  \ht  foreviooxv. 
John  Doe 

against 
Richard  Roe. 

The  above  entitled  action  was  commenced  by  writ  dated  the  twelfth 
day  of  September,  a.  d.  \W9,  and  returnable  before  the  undersigned 
justice  on  the  tenth  day  oi  October,  a.  d.  i8P5,  at  ten  o'clock  in  the 
forenoon,  at  the  town  hall  in  Walpole,  in  said  county,*  and  having 

1.  The  justice  must  enter  in  his  5.  Nezv  Hampshire.  —  Every  justice 
docket  the  judgment  rendered  by  him  of  the  peace  within  his  county  may  try 
and  the  time  of  rendering  same.  Mo.  and  determine  civil  cases  in  which  the 
Rev.  Stat.  (1889),  §  6131.  title   of   real   estate   is    not    drawn   in 

See,    generally,    notes   to  Form   No.  question   and   in    which   the   damages 

11861,  supra.  demanded  will  not  exceed  thirteen  dol- 

2.  This  judgment  was  held  to  be  lars  and  thirty-three  cents.  Pub.  Stat, 
correct   in    form    in    its    reference   to  (1891),  c.  210,  §  i. 

costs,  and    that   separately  stating   or  Precedent.  —  In  Blodget  v.  Jordan,  6 

entering  the   costs   in   itemized  tables  Vt.   580,   the  following  judgment  of  a 

on    the    margin   of    the   record  was  a  New  Hampshire  ]\xsx.\cg\s  sex.  OMr^io-vrh: 

sufficient  compliance  with  the  require-  '^' Coos,  ss.    Beit  remembered,  That  at 

ments  of  the  law  in  regard  to  separate  a  justice's  court  holden  at  Northumber- 

taxing  and   entering  the  costs  on  the  land,   in  the  county  of  Coos,  and  state 

record.  of  New  Hampshire,  on  the  20th  day  of 

3.  Defendant  Snbject  to  Arrest. — Where  September,  a.  d.  i8jo,  before  William 
judgment  is  rendered  in  a  case  where  Brooks,  Justice  of  the  Peace  within 
the  defendant  is  subject  to  arrest  and  and  for  the  county  of  Coos  aforesaid, 
imprisonment,  it  must  be  so  stated  in  Lyman  for  dan,  of  Columbia,  in  said 
the  judgment  and  entered  in  the  jus-  county  of  Cb^j,  ^^^'/waw,  was  attached  of 
tice's  docket.  Neb.  Comp.  Stat.  (1899),  ^'s  property,  to  answer  unto  Zebina 
%  6528.  Blodget,  of  Lemington,  in  said  county  of 

4.  The  matter  enclosed  by  [  ]  will  Essex,  yeoman,  ^s  ^ex-vix'W.  and  declara- 
not  be  found  in  the  reported  case.  tion  on  file;    at  which  time  and   place 
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been  duly  entered  at  said  time  and  place,  the  parties  appear  and  the 
defendant  says  that  he  never  promised  in  manner  and  form  as  the 
plaintiff  has  thereof  alleged  against  him  and  thereof  puts  himself  on 
trial  \i-^  Oliver  Ellsworth, 'Wis  attorney,  and  the  plaintiff  likewise  by 
Jeremiah  Mason,  his  attorney.  And  now  on  the  allegations,  evidence 
and  arguments  of  the  parties,  the  court  finds  that  the  defendant  did 
promise  in  manner  and  form  as  the  plaintiff  has  thereof  alleged 
against  him  and  assesses  the  plaintiff's  damages  herein  in  the  sum  of 
nine  dollars  zxidi  fifty  cents. 

It  is  therefore  considered  that  the  said  plaintiff  do  have  and 
recover  of  the  said  defendant  the  sum  of  nine  dollars  zn^  fifty  cents 
damages  and  three  dollars  and  fifty  cents  costs  of  suit. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 1946.' 

"State  of  New  York,    ^ 

County  of  Suffolk,      v  In  th^  Justice's  Court  oi  Abraham  Kent. 

Town  of  Huntington.  ) 

John  Doe,  plaintiff,      ) 

against  >■  October  P,  a.  d.  i899.* 

Eichard  Roe,  defendant.  ) 

On  the  ninth  day  oi  November,  k.  d.  \W9,  at  two  o'clock  in  the 
afternoon,  I  rendered  judgment  in  favor  oi  John  Doe,  plaintiff  in  the 
above  entitled  action,   and  against  Richard  Roe,    the   defendant  in 


the  parties  appeared,  and  answered  by 
themselves  and  counsel,  and,  after  a 
full  hearing,  as  well  on  the  part  of  the 
plaintiff  as  of  the  defendant,  the  court 
render  judgment  for  the  plaintiff  to  re- 
cover of  the  defendant  the  sum  of 
%8.4Q  damages,  and  his  costs  taxed  and 
allowed  at  %S-73>  whereof  he  may  have 
execution. 

Execution  has  now  issued. 
William  Brooks, 

Justice  of  the  Peace." 

1.  Xew  York.  —  Code  Civ.  Proc. 
(1899).  §  301^  etseq. 

Transcripts  of  judgments  rendered 
by  a  justice  of  the  peace  in  A1?w  York 
will  be  found  in  Barrett  v.  Garragan, 
16  Iowa  47;  Church  v.  Crossraan,  41 
Iowa  374,  in  which  it  is  said  that  no 
particular  form  of  entry  is  necessary  to 
the  sufficiency  of  a  judgment  provided 
the  time,  place,  parties,  matter  in  dis- 
pute and  the  result  of  the  hearing  are 
clearly  stated  in  the  record.  An  entry 
of  judgment  in  a  court  not  of  record, 
as  follows,  to  wit:  "Judgment  for  the 
plaintiff  for  $<5'/  gq-ioo  damages,  be- 
sides %2  jo-ioo  costs,  and  %y.oo  extra 
costs.  Dated  the  6th  day  oi  March,  i8<Pj'. 
Alfred  Steckler,  Justice,"  was  held  to 
be  sufficiently  formal  and  certain.  Kop- 
perl  V.  Nagy,  37  111.  App.  23.  And  an  n- 


dorsement,  upon  the  minutes  of  the 
trial,  entitled  in  the  cause,  rendering 
judgment  for  the  plaintiff  for  a  certain 
sum,  specifying  it,  stating  the  damages 
and  the  costs  separately,  has  been  held 
to  be  sufficient  as  a  judgment,  although 
the  justice  failed  to  enter  the  judgment 
in  his  docket  as  required  by  law.  Fish 
V.  Emerson,  44  N.  Y.  376.  The  in- 
dorsement of  the  judgment  on  the 
back  of  the  minutes  of  the  trial  in  this 
case  was  as  follows,  to  wit: 

"  Fish  V.  Emerson.     Testimony  sub- 
mitted y««^j>oM,  i86j. 

Judgment  for  plaintiff;  damages 

%i24  20 
3  9» 


%t28  12  " 
In  Agar  v.  Tibbets,  46  Hun  (N.  Y.) 
52,  will  be  found  the  transcript  of  jus- 
tice's judgment,  which  was  held  to  be 
insufficient  as  not  properly  showing  the 
jurisdiction  of  the  justice. 

For  another  form  of  a  justice's  judg- 
ment in  JVezv  York  see  Form  No.  6079. 

2.  Time  of  Entry.  —  Within  four  days 
after  the  cause  has  been  submitted 
to  him  the  justice  must  render  judg- 
ment and  enter  same  in  his  docket 
book.  N.  Y.  Code  Civ.  Proc.  (1899),  § 
3015. 
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the  above  entitled  action,  for  the  sum  of  ten  dollars  damages  and 
the  sum  of  two  dollars  and  forty-five  cents  costs/  making  in  all  a 
judgment  for  the  sum  of  twelve  dollars  znd  forty-five  cents  judgments 
and  costs. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  11947.* 
State  of  South  Carolina,  \   n^r     •  4     4  >    r>       * 
County  of  York.  \  ^^^^'^^-^'^  '  Court. 

fohn  Doe,  plaintiff,       ) 

against  >  Judgment. 

Richard  Roe,  defendant.  ) 

Oliver  Ellsworth,  Plaintiff's  Attorney. 
Jeremiah  Mason,  Defendant's  Attorney. 
Judgment  was  rendered  for  the  plaintiff  and  against  the  defendant, 
for  the  sum  of  twenty-five  dollars  and  for  six  dollars  costs.     Interest 
to  be  computed  at  the  rate  of  six  per  cent,  per  annum  from  the  ninth 
day  of  October,  a.  d.  \%99. 

Abraham  Kent,  Magistrate,     (seal) 

Form  No.  i  i  9  4  8 . 

(Precedent  in  Anderson  v.  Clark,  2  Swan  (Tenn.)  157.)' 

March  12,  j8S3.  This  came  on  to  be  tried  before  me  this  day. 
The  defendant  appeared  and  pleaded  that  he  had  fully  administered, 
and  that  there  were  notes,  bonds,  and  judgments  outstanding.  I 
find  that  there  are  notes,  bonds  and  judgments  outstanding,  more 
than  sufficient  to  cover  all  the  assets  in  defendant's  hands,  and  there- 
fore find  his  plea  true;  but,  also,  enter  judgment  against  decedent's 
estate  for  the  sum  of  nineteen  dollars  62  1-2  cents,  and  costs  of  suit. 

William  Lytic,  J.  P. 
Form  No.  1 1949.^ 

(  Title  of  court  and  cause  as  in  Form  No.  11900.^ 

Now,  on  this  ninth  day  of  October,  a.  d.  \W9,  the  above  entitled 
cause  having  been  called,  and  the  plaintiff  y^>^;zZ)^^  and  the  defend- 
ant-ff?V>^<zr</ -ff^?^,  the  parties  herein,  having  come,  and  neither  the 
plaintiff  nor  the  defendant  having  made  demand  for  a  trial  by  jury,  the 
said  cause  was  submitted  to  the  court  for  a  hearing,  both  as  to  mat- 
ters of  fact  and  of  law,  and  having  heard  the  evidence  and  the  argu- 
ments of  counsel,  on  the  part  of  both  the  said  plaintiff  and  the  said 
defendant,  the  said  court  finds  for  the  plaintiff,  the  said  John  Doe,  in 
the  sum  of  one  hundred  dollars  principal  debt,  together  with  interest 
thereon,  and  his  costs  in  this  behalf  expended. 

It  is  therefore  considered  and  adjudged  {continuing  and  concluding 
as  in  Form  No.  11900). 

1.  Taxation  of  Costs. — Where  a  justice  3.  See,  generally,  notes  to  Form  No» 
renders  a  judgment,  he   must  specify     T1878,  supra. 

in  his  docket  book  the  items  of  cost.  4.   Texas.  —  Rev.    Stat.   (1895),    arts. 

N.  Y.  Code  Civ.  Proc.  (1899),  §  3078.  1615,  1642.     See  also  notes  to  Form  No. 

2.  South  Carolina.  —  Code  Civ.  Proc.  11879,  supra. 
(1893).  §  87. 
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Form  No.  x  1 9 5 o. 

(Precedent  in  Avery  v.  Lewis,  10  Vt.  333.)' 

State  of  Vermont, ) 
Rutland  County,   j 

Be  it  remembered,  that,  at  a  justice  court,  holden  before  me,  at 
Sherburne,  on  the  7M  day  oiNov.  iS33,  William  Lewis,  jr.,  of  Wind- 
sor, was  attached  to  answer  unto  Jeremiah  Avery,  of  Sherburne,  in  an 
action  on  the  case,  demanding  the  sum  of  ten  dollars  damage,  as  per 
original  writ  on  record  more  fully  appears  —  at  which  time  the  plain- 
tiff came,  and  the  defendant  came  by^.  Chandler,  jr.,  his  attorney,* 
and  put  themselves  on  the  court  for  trial,  whereupon,  it  was  adjudged 
by  the  said  court,  that  the  plaintiff  recover  of  the  defendant  the  sum 
oi  seven  dollars,  for  his  damages,  and  the  sum  oi  four  dollars  and 
seventy-six  cents  costs,  whereof  he  may  have  execution. 

Richard  Eastabrook,  Jr.,  justice  peace. 

Form  No.  z  i  9  5 1  .* 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

On  this  tenth  day  of  October,  i899,*  at  ten  o'clock  in  the /i^r^noon, 
at  the  office  of  the  undersigned  justice,  the  above  named  parties 
appeared,  and  neither  party  demanding  a  delay  in  the  proceedings, 
and  no  jury  being  demanded,  the  cause  was  heard  by  the  court,  and 
the  evidence  offered  on  both  sides  having  been  heard,  on  considera- 
tion thereof  judgment  is  rendered  by  the  court  in  favor  of  the  said 
John  Doe,  plaintiff,  against  the  said  Richard  Roe,  defendant,  for  the 
sum   of   eight  dollars,*   damages,  with   interest   thereon   from    this 

1.  It  was  held  that  this  judgment  ap-  lars    eighty-two    cents     for    his    costs, 

peared  to  be  regular.     See,  generally,  whereof  he  may  have  execution, 

notes  to  Form  No.  I1881,  supra.  Richard  Eastabrook,  Jr., 

Precedent.  —  In   Avery   v.  Lewis,   10  justice  peace." 

Vt.  322,  another  sufficient  judgment  is  2.  Appearance  of  Parties.  —  Where  the 

set  out,  as  follows,  to  wit:  record  of  a  judgment  by  a  justice  of  the 

"  State  of  Vermont,    \  peace  fails  to  show  the  appearance  by 

Rutland  Conniy.      )      '  either  party,  or  the  adjudication,  and 

Be  it  remembered,  that,  at  a  justice  which  makes  no  reference  to  any  writ, 

court,  holden  before  me  at  Sherburne,  process  or  declaration,  and  contains  no 

on  the  7th  day  of  JVov.,  iSj-j,   IVilliam  writ  of  execution,  it  is  irregular  and 

Lewis,  Jr.,  of  Windsor,  was  attached  to  inadmissible  as  evidence  of  the  judg- 

answer   nnlo  Jeremiah  Avery  of  Sher-  ment.     Nye  v.  Kellam,  l8  Vt.  594. 

burne,   in  an  action   on   the  case,   de-  3.    West   Virginia. — Code   (1891),   c. 

manding  the  sura  of  ten  dollars,  as  per  50,  %  i  et  seq. 

original  writ  on  record  more  fully  ap-  4.  Time  for  Entering  Judgment.  —  Ex- 
pears,  at  which  time  the  plaintiff  came,  cept  in  cases  of  judgment  confessed 
and  the  defendant  came  by/.  Chand-  or  where  defendant  is  in  custody  or 
ler,Jr.,  attorney,  and  put  themselves  property  is  held  under  attachment, 
on  the  court  for  trial.  Whereupon,  it  judgment  shall  be  entered  within 
was  adjudged  by  the  court,  that  the  twenty-four  hours,  Sundays  excepted, 
plaintiff  recover  of  the  defendant  the  after  the  trial.  W.  Va.  Code  (1891),  c. 
sum  oi  Jive  dollars  twenty-Jive  cents  for  50.  §  114. 
his  damages,  and  the  sum  of  two  dol-  6.  Amount  of  Jndgment.  —  Judgment 
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date,^  together  with  costs  of  suit  herein,  for  which  execution  will  issue. 

Abraham  Kent,  Justice  of  the  Peace. 

d.  By  Default. 

(1)  By  Clerk. 

{a)  Pracipe  and  Rule  for  Judgment. 

aa.  For  Want  of  Appearance. 

Form  No.  1 1  952.' 

•  John  Doe     \\n  the  Court  of  Common  Pleas,  No.  i,  of  Philadelphia 

against       \  County,  March  Term,  \Z98. 

Richard  Roe.  )  No.  300. 

And  now,  this  twentieth  day  of  March,  i898,  on  motion  oi  Jeremiah 
Mason,  plaintiff's  attorney,  judgment  against  the  above  named  de- 
fendant for  want  of  an  appearance. 

bb.  For  Want  of  Plea. 

Form  No.  1 1953.' 

{Title  of  court  and  cause  as  in  Form  No.  11952.) 
To  Oliver  Ellsworth,  Esquire,  Defendant's  Attorney: 

Dear  Sir:  Enclosed  find  copy  of  statement  filed  in  the  above 
cause.  Please  take  notice  of  a  rule  on  defendant  to  plead  in  fifteen 
days  or  judgment  sec.  reg. 

Very  respectfully  yours, 

Jeremiah  Mason,  Plaintiff's  Attorney. 

March  27,  iS98. 
City  and  County  of  Philadelphia,  ss. 

Jeremiah  Mason  on  oath  says  that  on  the  twenty-seventh  day  of 
March,  iS98,  he  served  the  original  notice  whereof  the  above  is  a 
true  and  correct  copy  on  Oliver  Ellsworth,  Esq. ,  defendant's  attorney, 
with  a  copy  of  the  statement  filed  in  this  case,  personally  (or  by 
leaving  the  said  notice  and  statement  with  an  adult  in  charge  of  his  office^. 

Sworn  to  and  subscribed  before  me  this  twenty-seventh  day  of 
March,  i&98. 


(^Indorsement. y 


Calvin  Clark,  Prothonotary. 


shall    be  entered    for    the    aggregate  tary  to  enter  judgment  upon  praecipe 

amount  of  principal  and  interest  ascer-  for  want  of  an  appearance,  for  want  of 

tained  by  the  justice  after  allowing  all  a  declaration  or  plea,  or  for  want  of  an 

claims  and  credits  established  by  the  affidavit  of  defense,  and  to  enter  judg- 

party  against  whom  judgment  is  to  be  ment  thereon  with  the  same  effect  as  if 

rendered.     W.  Va.  Code  (1891),  c.   50,  moved  for  in  open  court.     Bright.  Pur. 

S  114-  Dig-  Pa.  (1894),  p.  1730,  §  13. 

1.  Interest.  —  Judgment  shall  bear  in-  Judgment  for  default  of  any  kind 
terest  from  its  date.  W.  Va.  Code  may  be  moved  before  and  entered  by 
(1891),  c.  50,  §  114.  the  prothonotary.     Phila.  Co.  Ct.  C.  PI. 

2.  The  form  given  in  the  text  is  set  Rules  (1897),  No.  23,  §  i. 

out  in  Brews.  Pr.  (Pa.)  16.  3.  This  form  is  set  out  in  Brews.  Pr. 

Judgment  by  Default.  —  The  courts  of  (Pa.)  19. 

the    commonwealth   may,    by   rule   or  See,  generally,  supra,  note  2. 

standing  order,  authorize  the  prothono-  4.  Indorsement.  —  This   form    of    in- 
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cc.  For  Want  of  Affidavit  of  Defense. 

(ad)  Generally. 

Form  No.  i  i954.i 
{Title  of  court  and  cause  as  in  Form  No.  11952.) 
And  now,  this   twenty-seventh  day  of  March,   iS98,   judgment  for 
want  of  an  affidavit  of  defense.     Prothonotary  to  assess  the  plaintiff's 
damages. 

To  the  Prothonotary, 

Sir:  Assess  the  plaintiff's  damages  sec.  reg. 

Jeremiah  Mason,  Attorney  for  Plaintifif. 
March  21,  iS98. 

The  prothonotary  assesses  the  plaintiff's  damages  as  follows: 
Amount  of  note,  copy  filed,  $1,000  00 

Interest  on  same  from  March  27,  i897,  to 

March  27,  i898,  60  00 

Protest,  1  37  1-2 


$1,061  37  1-2 
Calvin  Clark,  Prothonotary. 


(W)  Sufficient  Affidavit. 
,  Form  No.  1195s.* 

(^Title  of  court  and  cause  as  in  Form  No.  11952.) 

And  now,  March  20,  i898,  on  motion  oi  Jeremiah  Mason,  Esq., 
plaintiff's  attorney,  rule  on  defendant  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  defense. 
Returnable  (^Here  insert  the  next  rule  day,  generally  the  succeeding 
Saturday). 


dorsement,  set  out  in  Brews.  Pr.  (Pa.) 
20,  should  be  made  upon  the  notice 
set  out  in  the  text: 

)In  the  Court  of  Common 
Pleas,  No.  /,  of  Phila- 
delphia County,  March 
Term,  \%g8. 
No.  joo. 
Proof  of  service  on  defendant's  attor- 
ney of  statement  and  of  notice  of  rule 
to  plead. 
To  the  Prothonotary,  C.  P. 

Sir: — Enter  judgment  against  the 
above  named  defendant  for  want  of  a 
plea  sec.  reg.  feremiah  Mason, 

Plaintiff's  Attorney. 
March  27,  ligS." 

1.  This  form  is  set  out  in  Brews.  Pr. 
<Pa.)  17. 

See,  generally,  supra,  note  2,  p.  746. 

Whenever  the  plaintiff  has  not  filed 

in  the  office  of  the  prothonotary,  within 

one  week  after  the  return  of  the  original 

process,  a  copy  of  the  bill,  note,  bond, 


book  entries,  or  instruments  of  writing 
required  by  the  fourteenth  section  of 
the  act  of  the  nth  of  March,  1836,  but 
has  filed  the  same  within  two  weeks 
after  the  return  day,  he  shall  give 
written  notice  thereof  to  the  defendant 
or  his  attorney,  at  least  forty-eight 
hours  before  applying  to  the  court  for 
judgment  for  a  want  of  an  affidavit  of 
defense  and  enter  default  of  such 
notice,  the  plaintiff  shall  not  be  allowed 
to  enter  judgment.  Pa.  Ct.  C.  PI. 
Rules  (1892),  No.  3. 

2.  The  form  given  in  the  text  is  set 
out  in  Brews.  Pr.  (Pa.)  20.  See, 
generally,  supra,  note  1. 

Paper  book  to  be  submitted  with  this 
rule  may  be  as  follows: 

"I  In  the  Court  of  Common 
"fohn  Doe  Pleas,  No.  /.  of  Phila- 

against  delphia  county,  March 

Richard  koe.         Term.  189^". 
No.  200. 

Plaintiff's  paper  book  sur  rule    or 
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(J>)  Statement. 
Form  No.  11956.' 

Supreme  Court,  City  and  County  of  New  York. 
Henry  Dreyfus  <5r*  Company,  plaintiff,    ) 

against  >•  Statement  for  Judgment. 

Charles  Seale  and  Company,  defendant.  ) 

Amount  claimed  in $?,  863  6S 

Interest UO  37 

Costs  by  statute $15  00  %3,  50^.  00 

Additional   defendants   served   with   process,  $2 

each 

Clerk's  fee  entering  judgment 50 

Affidavits , 1  25 

Transcripts  and  docketing 25 

Serving  complaint  and  summons 1  25 

Clerk's  fee  taxing  costs 

Sheriff's  fees  on  execution 1  95 

Sheriff's  fees  on  attachment 6  95          27  50 


$5,  531  50 
Form  No.  1 1 9  S  7  .* 
The  State  of  Wisconsin. 

Circuit  Court  of  Walworth  County, 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Statement  for  Judgment. 

Amount  recovered $S(96>  00 

Interest  on  same 100  00 

Costs  by  Statute,  and  Disbursements. 

Costs  by  statute $  {stating  amount) 

State  tax 1  00 

Sheriff's  fees (^stating  amount) 

Clerk's  fees {^stating  amount) 

Jury  fees (^stating  amount) 

Witness  fee (^stating  amount) 

Referee's  fees    (stating  amount) 

judgment  for  want  of  a  sufficient  affi-  Bank  v.  Smith,  6  Abb.  Pr.  (N.  Y.  Super, 

davit  of  defense  {Here  set  out  statement  Ct.)  i,  is  the  following  statement: 
and  copy  of  note  filed,   copy  of  affidavit         "  Statement  for  judgment. 

of  defense,  and  plaintiff's  points  of  ohjec-  Amount    claimed    in    sum- 

tions  to  the  affidavit').      Brews.  Pr.  (Pa.)         mons fjijoo  00 

21.  Interest 4.JI  73* 

\.  NewYork.  —  Code  Civ.  Proc.  (1899),  Protest  fees 73" 

§  3262.  

This   statement   is   copied   from  the  %3^932  S°" 

record   in    Dreyfuss  v.  Seale,  18   Misc.  {Accompanied   by  itemized  statement  of 

Rep.  (N.  Y.  Supreme  Ct.)  551.  costs  amounting  to  $ii.g^,  the  judgment 

Precedent.  —  Annexed    to    the   judg-  in  all  being  for  the  sum  of  $3,944.4^.') 
ment   by   default   in    American    Exch.         2.   Wisconsin.  —  Stat.  (1898),  §  2891. 
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Affidavits {stating  amount^ 

Postage {stating  amount') 

Telegrams {stating  amount) 

Printer's  fees {stating  amount) 

Abstract  of  title {stating  amount) 

Commissioner's  fees {stating  amount) 

$  {stating  amount) 
{stating  amount) 
State  of  Wisconsin,  \ 
Walworth  County.   [  ^®' 

Oliver  Ellsworth,  being  duly  sworn,  says  he  is  one  of  the  attorneys 
for  the  plaintiff  in  the  above  entitled  action,  and  that  the  disburse- 
ments above  mentioned  have  been  made,  or  will  necessarily  be 
incurred,  in  said  action. 

Oliver  Ellsworth. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
1 899. 

Calvin  Clark,  Clerk. 
Taxed  and  allowed  at  the  sum  of  {stating  amount)  do\\a.Ts  this  second 
day  of  October,  a.  d,  i?>99,  at  ten  o'clock  p.  m. 

Calvin  Clark,  Clerk. 

{c)  Affidavit  of  Default, 
aa.  No  Appearance. 
Form  No,  1 1958.' 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
County  of  Suffolk,  ss. 

Manning  Clark,  being  duly  sworn  according  to  law,  upon  his  oath 
says: 

1.  That  he  is  managing  clerk  in  the  office  of  Oliver  Ellsworth,  Esq., 
attorney  at  law. 

2.  That  said  Oliver  Ellsworth,  Esq.,  is  the  attorney  for  the  plaintiff 
in  the  above  entitled  action. 

3.  That  the  above  entitled  action  is  {stating  the  general  nature  of  the 
action).*"^ 

4.  That  Richard  Roe,  the  defendant  in  the  above  entitled  action, 
was  personally  served  with  a  summons  in  this  case  {or  stating  other 
manner  of  service),  as  shown  by  the  affidavit  of  Samuel  Short,  hereto 
annexed. 

5.  That  the  sai\d  Richard  Roe,  the  defendant  in  the  above  entitled 
action,  has  failed  to  appear  herein. 

1.  New  York.  —  Code  Civ.  Proc.  N.  Y.  Code  Civ.  Proc.  (1899),  §  420. 
(1899),  §  1212.  And  those  which  can  be  rendered  only 

2.  Judgments  by  default  for  money  upon  application  to  the  court  are  enu- 
which  may  be  entered  without  appli-  merated  in  N.  Y.  Code  Civ.  Proc.  (1899), 
cation  to  the  court  are  enumerated  in  §  419. 
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6.  That  the  time  within  which  the  said  Richard  Roe,  defendant  in 
the  above  entitled  cause,  was  required  to  appear  herein  has  expired,  f 

7.  That  notice  of  the  time  and  place,  when  and  where  the  damages 
which  are  due  to  the  sz.\d  John  Doe,  in  the  above  entitled  cause,  from 
the  said  Richard  Roe,  the  defendant  in  the  above  entitled  cause,  will 
be  determined  and  assessed,  and  the  costs  and  disbursements 
adjusted  by  Calvin  Clark,  county  clerk  of  said  county  of  Suffolk,  has 
been  duly  personally  served  upon  the  said  Richard  Roe  {or  stating 
other  manner  of  service),  as  shown  by  the  affidavit  of  Satnuel  Short, 
hereto  annexed. 

8.  That  the  disbursements  above  mentioned,  in  the  annexed  and 
foregoing  statement  of  costs  and  disbursements,  have  been  made  in 
the  above  entitled  action,  or  may  be  necessarily  made  or  incurred 
therein,  and  are  reasonable  in  amount. 

Manning  Clark. 
Sworn  to  before  me  this  thirtieth  day  of  September,  a.  d.  \2>99. 
(seal)  Norton  Porter  Y^otZiXy  Public, 

Suffolk  County,  New  York. 

bb.  No  Answer  or  Demurrer. 

Form  No.  i  1959.* 

City  and  County  of  New  York,  ss. 

Franklin  Bien,  being  duly  sworn,  says  that  he  is  the  plaintiff's  at- 
torney in  the  above  entitled  action,  that  the  disbursements  above 
mentioned  have  been  made  in  said  action,  or  may  be  necessarily 
made  or  incurred  herein,  and  are  reasonable  in  amount;  that  the 
defendant  has  not  appeared  or  answered  or  demurred  herein,  except 
that  a  paper  called  an  answer  was  served,  which  was  returned  by 
deponent  to  Blumenstiel  &'  IIirsch,dtiex\dia.nt's  attorneys,  for  want  of 
proper  verification.  That  an  attachment  against  the  property  of  the 
defendant  was  duly  issued  in  this  action. 

Franklin  Bien. 
Sworn  to  before  me  this  thirtieth  day  of  September,  i893. 

G.  R.  Hambeuger,  Commissioner  of  Deeds,  City 
and  County  of  New  York. 

1.   New    York.  —  Code    Civ.    Proc.  Precedent.  —  The  affidavit  of  no  an- 

(1899),  §^  420,  1212.  swer  or  demurrer  served,  in   Wehle  v. 

This  affidavit,  which  was  annexed  to  Bowery  Sav.  Bank,  40  N.  Y.  Super.  Ct. 

Form  No.  11956,  supra,  is  copied  from  161,  was  as  follows: 

the   record    in    Dreyfuss    v.    Scale,    18  ^'^  City  and QovinKy  oi  New  York. 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  551.  in     the     above     action,     being     duly 

Affidavit  of  no  answer  or  demurrer  re-  sworn,  says  that  no  answer  or  demur- 

ceived  may  be  as  follows:  rer   has    been    received   or   served    in 

{^Title  of  court  and  cause  and  venue  as  pursuance    of  the   requirement  of  the 

in  Form  No.  rig^S.)  summons  in  said  action. 

"  Plaintiff's   attorney  in  this  action,  Chas  Goldzier. 

being  duly  sworn,  says  that  no  copy  of  Sworn  to  before  me,  this  2jd  day  of 

an  answer  or  demurrer  to  the  complaint  March,  i?>7^. 

in  this  action,  hereunto  annexed,  has  .^^«rj/ /^wMr^r,  Notary  Public, 

been  received."  Kings  County." 

{Signature  and  jurat  as  in  Form  No. 
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id)  Rule  on  Prothonotary  to  Assess  Damages. 
Form  No.  1 1  960.' 

(  Title  of  court  and  cause  as  in  Form  No.  11952. ) 

And  now,  this  twentieth  day  oi  September,  i898,  being  the  third  term 
after  the  execution  of  the  above  writ,  the  plaintiff  having  filed  his 
declaration,  on  motion  oi  Jeremiah  Mason,  Esq.,  plaintiff's  attor- 
ney, judgment  is  entered  against  the  above  named  defendant  for 
default  of  appearance.  Prothonotary  to  assess  the  plaintiff's 
damages. 

(Incbrsement.y^ 

(/)  Notice  of  Assessment  of  Damages. 
Form  No.  1 1  9  6  i  .* 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Please  take  notice  that  the  amount  which  John  Doe,  the  plaintiff  in 
the  above  entitled  action,  is  entitled  to  recover  of  and  against  Richard 
Roe,  the  defendant  in  the  above  entitled  action,  will  be  assessed  and 
his  costs  and  disbursements  herein  will  be  adjusted  and  determined 
by  Calvin  Clark,  county  clerk  of  the  said  county  of  Suffolk,  at  the  office 
of  said  clerk,  at  River/iead,  in  said  county,  on  the  thirteenth  day  of 
November,  a.  d.  i8P9,*  at  ten  o'clock  in  the/<?r^noon  of  that  day. 
Oliver  Ellsworth,  Attorney  for  Plaintiff, 

No.  32  Main  Street,  Northport,  New  York.^ 
Dated  this  sixth  day  of  November,  a,  d.  \%99. 
To  Jeremiah  Mason,  Esq.,  Attorney  for  Defendant, 
No.  SI  Main  Street,  Northport,  New  York. 

1.  The  form  given  in  the  text  is  set  place  of  assessments  by  the  clerk  is  re- 
out  in  Brews.  Pr.  (Pa.)  83.  quired.     N.  Y.  Code  Civ.    Proc.  (1899), 

See,  generally,  supra,  note  2.  p.  746.     §  1219.     But  notice  does  not  seem  to  be 

2.  Indorsement  on  rule  may  be  as  necessary  in  case  the  clerk  enters  judg- 
foUows:  ment    without  an  assessment  of  dam- 

"  No.  200,  September  Term,  i8<?<y.         ages.    Southworth  v.  Curtis,  6  How.  Pr. 
fohn  Doe     \  (N.  Y.  Supreme  Ct.)27i;  Dix  ».  Palmer, 


.( 


against       >■  5  How.   Pr.  (N.  Y.  Supreme   Ct.)  233. 

Richard  Roe.  )  And  want  of  notice  of  assessment  will 

Judgment  against  defendant  for  want  not  constitute  ground  for  setting  aside 

of  an  appearance.  a  judgment  which  is  regular  in  other 

feretniah  Mason,  respects.     Hoffnung  v.  Grove,  l8  Abb. 

Plaintiffs  Attorney."  Pr.  (N.  Y.  Supreme  Ct.)  14.  142;  Peirie 

Brews.  Pr.  (Pa.)  84.  v.  Fitzgerald.  2  Abb.  Pr.  N.  S.  (N.  Y. 

8.  New    York.  —  Code    Civ.    Proc.  C.  PI.)  354- 

(1899),  §  1219.  5.  Signature  of  Attorney.  —  See  N.  Y. 

For  the  proper  form  of  notice  of  as-  Code  Civ.  Proc.  (1899),  g§  421,  520; 
sessmenlof  damages  on  a  judgment  by  Hun's  N.  Y.  Ct.  Rules  (1896),  No.  2,  re- 
default  see  Kelsey  v.  Covert,  15  How.  quiring  all  papers  served  or  filed  to  be 
Pr.  (N.  Y.  Supreme  Ct.)  92,  6  Abb.  Pr.  indorsed  or  subscribed  with  the  name 
(N.  Y.)  336,  note;  Swift  v.  DeWitt,  i  of  the  attorney  or  the  name  of  the 
Code  Rep.  (N.  Y.  Supreme  Ct.)  25,  3  party,  if  he  appears  in  person,  with 
How.  Pr.  (N.  Y.)  280.  his  or  their  ofBce  address  or  place  of 

4.  Five  days'  notice  of  the  time  and  business. 
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(/)  Assessment  of  Damages. 

Form  No.  11962.' 

{Title  of  court  and  cause  as  in  Form  No.  11952.) 

And  now,  on  the  twentieth  day  of  September^  iS98,  judgment  having 
been  entered  against  the  above  named  defendant  for  default  of 
appearance,  the  plaintiff  enters  a  rule  for  the  prothonotary  to  assess 
the  plaintiff's  damages. 

Jeremiah  Mason.,  Plaintiff's  Attorney. 

Under  the  above  rule,  the  prothonotary  assesses  the  plaintiff's 
damages  as  follows: 

Upon  the  evidence  of  Nathan  Hale,  examined  under  oath,  before 
the  prothonotary,  the  prothonotary  finds  that  the  defendant  signed 
a  promissory  note,  to  the  order  of  plaintiff,  January  1,  iS97,  at  thirty 
days  for  fve  hundred  dollars.  The  note  was  given  in  evidence  by 
plaintiff: 

Amount  thereof ' %500  00 

Interest  from  its  maturity,  February  i,  i857,  to  this  date.  Jfi  50 


%5J^6  50 
The   plaintiff's    damages   are   therefore   assessed   at   the  sum  of 
%5Jfi.50  and  costs. 

Calvin  Clark,  Prothonotary. 
{Indorsement.  )^ 

{g)   The  Judgment. 

Form  No.  1 1 9  6  3  .* 

Judgment. 

October  Jfth,  i  Z9S.  The  summons  and  complaint  in  this  action  having 
been  personally  served  on  Charles  Scale,  as  president  of  the  defendant 
on  the  eighth  day  oi  June,  iS93,  and  the  time  for  said  defendant  to 
appear,  answer  or  demur  herein  having  fully  expired,  and  said  defend- 
ant not  having  appeared,  or  answered  or  demurred  herein,  except 
that  an  answer  was  served  which  was  returned  to  Blumensteil  6^ 
Hirsch,  defendant's  attorneys,  for  want  of  proper  verification. 

Now  on  motion  of  Franklin  Bien,  plaintiff's  attorney,  it  is  hereby 
adjudged  that  Henry  Drey  fuss  ^  Company,  the  plaintiff,  recover  of 
Charles  Scale  6^  Company,  the  defendant,  the  sum  of  three  thousand 
five    hundred   and  four    dollars,    the    amount    claimed  *    and    in- 

1.  Assessment  of  damages  will  be  made  damages  at  %S4.6.so."  Brews.  Pr.  (Pa.) 
by  the    prothonotary  in   all   cases    in     84. 

which  the  amount  thereof  is  set  forth  %.  NezvYork. —  Code  Civ.  Proc,  (1899), 

with  certainty  in  the  statement  of  claim  §§420,  1212  et  seq. 

filed.     Phila.    Co.    Ct.    C.     PI.    Rules  This  judgment,  which  was  annexed 

(1897),  No.  23,  §  I.  to   Form    No.    11959,  supra,  is   copied 

The  form  given  in  the  text  is  set  out  from   the  record  in  Dreyfuss  v.  Seale, 

in  Brews.  Pr.  (Pa.)  84.  18    Misc.    Rep.    (N.    Y.    Supreme   Ct.) 

2.  Indorsement  upon  assessment  shall  551. 

be  as  follows:  4.  Amount.—  Under  N.  Y.  Code  Civ. 

"  No.  200,  September  Term,  \%g8.  Proc.  (1899),  §§420,  1212,  the  clerk  must 

fohn  Doe     \  enter  judgment  for  the  sum  which  the 

against       >■  complaint    demands,    unless     plaintiff 

Richard  Roe.  J  elects  to  take  a  smaller  sum.     Bullard 

Rule    for    assessment    of  plaintiff's  v.  Sherwood,  85  N.  Y.  253. 
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terest^  with  twenty-seven  and  60-100  dollars  costs  and  disbursements, 
amounting  in  the  whole  to  the  sum  of  thirty-five  hundred  and  thirty-one 
and  50-100  dollars  *  (^531.50)  and  that  said  plaintiff  have  execution 
therefor.  Henry  D.  Purroy^  Clerk. 

Form  No.  1 1  9  6  4 .' 

(Precedent  in  American  Exch.  Bank  v.  Smith,  6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  2.)* 

Siiperior  Court,  City  of  New  York. 

The  American  Exchange  Bank^  plaintiff, 

against 

Charles  H.  Smith,  defendant. 

Judgment,  i85-. 

The  summons,  with  a  copy  of  the  complaint  in  this  action,  having 
been  personally  served  on  Charles  H.  Smith,  the  defendant,  more 
than  twenty  days  previous  to  this  date,  exclusive  of  the  day  of 
service,  and  the  answer  to  the  complaint  having  been  withdrawn: 
Now,  on  motion  oi  Feet  &"  Nichols,  plaintiff's  attorneys,  it  is  hereby 
adjudged  that  the  American  Exchange  Bank,  the  plaintiff,  recover  of 
Charles  If.  Smith,  the  defendant,  the  sum  of  three  thousand  nine  hun- 
dred and  thirty-two  dollars  and  fifty  cents,  with  eleven  dollars  and 
ninety-five  cents  costs  and  disbursements,  amounting  in  the  whole  to 
three  thousand  nine  hundred  and  forty-four  dollars  and  forty-five  cents. 

George  T.  Maxwell,  Clerk. 

(2)  By  Court. 

{a)  Court  of  Record. 

aa.  Application  for  Default. 

Form  No.  11965.* 

State  of  Colorado  \  ^^  j^  ^^^  District  Court  in  and  for  said  County. 
County  of  Arapahoe.  \  ' 

John  Doe,  plaintiff,       ^ 

against  \  Default  and  Judgment. 

Richard  Roe,  defendant.  ) 

The  dititviAdiVvX.,  Richard  Roe,  having  failed  to  appear  and  answer, 
move  or  demur  to  the  complaint  in  this  action,  according  to  law  as 
required  by  the  summons,  the  plaintiff  hereby  applies  for  default 
and  entry  of  judgment. 

Dated  this  sixth  day  oi  June,  a.  d.  i89P. 
To  John  Hancock,  Clerk  of  said  Court. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

1.  Computation  ofinterest  must  be  made  4.  It  was  held  in  this  case  that  it  is 
by  the  clerk,  where  the  complaint  asks  not  essential  to  the  regularity  of  a 
for  a  certain  sum  with  interest.  Bui-  judgment  by  default  in  an  action  on 
lard  V.  Sherwood,  85  N.  Y.  253.  a  promissory  note  that  the  judgment- 

2.  Kodeof  assessment  of  damages  by  the  roll  should  show  on   its  face  that  the 
clerk    need    not    be   stated.     America  note   was  produced   to   the   clerk   and 
Exch.  Bank  v.  Smith,  6  Abb.  Pr.  (N.  Y.  that  he  assessed  the  amount  due  to  the. 
Super.  Ct.)  I.  plaintiff  thereon. 

8.  New     York.  —  Code    Civ.    Proc         5.  Colorado. —WiW.'s.'    Anno.    Code 
(iSgq),  is  1212.     See  also  notes  to  Form     (1896),  §  168. 
No.  Iig63,  supra. 
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bb.  Statement. 

Form  No.  11966.' 
State  Of  South  Carolina,  )  ^^^^^  ^^  ^^^^^  ^^ 
County  of  York.  \  •' 

John  Doe,  plaintiff,       1 

against  >■  Statement  for  Judgment. 

Richard  Roe,  defendant.  ) 

Amount  claimed  in  summons %1000  00 

Interest. . 00 

Cost  and  Disbursements: 

Attorney's  costs 50  00 

Attorney's  disbursements 25  00 

Clerk's  costs 12  50 

Sheriff's  costs 12  50 

Total %1100  Oa 

cc.  Affidavit  of  Default. 

(fid)  After  Personal  Service, 
aaa.  No  Appearance. 

Form  No.  1 1  9  6  7 .' 

{Commencing  as  in  Form  No.  11958,  and  continuing  down  to  \.') 

Manning  Clarke 
Sworn  to  before  me  this  thirtieth  day  of  September,  a.  d.  18PP. 
(seal)  Norton  Porter,  Notary  Public, 

Suffolk  County,  New  York. 

Form  No.  1 1  9  6  8  .' 

State  of  ^^rM  Dakota,  )  ^^     j^  2>/x/r/V/  Court,  Sixth  Judicial  District. 
County  of  Burleigh.       \  '  •' 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

1.  South  Carolina.  —  Code  Civ.  Proc.  for  a  judgment,  where  notice  is  neces- 
(1893),  §  267.  sary,  must  be  made  to  the  special  term 

2.  New  York. — Code  Civ.  Proc,  §  for  the  hearing,  of  motions,  and  where 
1214;  Lyon  V.  Yates,  61  N.  Y.  661;  notice  is  not  necessary,  to  the  special 
Catlin  V.  Billings,  13  How.  Pr.  (N.  Y.  term  for  the  transaction  of  ex  parte 
Supreme  Ct.)  511,  4  Abb.  Pr.  (N.  Y.)248.  business,  except  where  other  provision 
See  also  the  notes  to  Form  No.  11958,  is  expressly  made  by  law  or  the  gen- 
supra.  eral  or  special  rules  of  practice.     Hun's 

Hotioo  for  judgment  on  the  pleadings  N.  Y.  Ct.  Rules  (1896),  No.  26.     In  the 

may  be  made  by  the  defendant  on  no-  county  of  Kings,  all   applications  for 

tice  to  the  parties  concerned,  where  no  judgment  on   failure  of  defendant  to 

answer  has  been  filed  raising  an  issue  answer   shall  be  made  at  the   special 

of  trial.    Havemeverz/.  Brooklyn  Sugar  term  for  hearing  motions.     Hun's  N. 

Refining  Co.,  26'Abb.  N.  Cas.  (N.  Y.  Y.  Ct.  Rules  (1896),  No.  26. 
Supreme  Ct.)  157.  3.  North  Dakota. —  Rev.  Codes  (1895), 

Where  Hade. —  In    the  first  judicial  §5413. 
district,   every    motion   or   application 
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State  of  North  Dakota, ") 
County  of  Burleigh.       )      ' 

Jeremiah  Mason,  being  duly  sworn,  says  he  is  the  attorney  for  the 
plaintiff  in  the  above  entitled  action,  and  that  no  answer  or  demurrer, 
or  copy  of  either  therein,  has  been  received  by  plaintiff's  attorney,  or 
appearance  in  any  manner  made  by  the  defendant,  and  that  more 
than  thirty  days  have  elapsed  since  the  service  of  the  summons  and 
complaint  on  the  defendant  in  this  action. 

Jeremiah  Mason. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of  October,  a.  d. 
1 899. 

(seal)  Norton  Porter,  Notary  Public. 

Form  No.  1 1969.' 
State  of  South  Carolina,  )/-.-.*/•/-  m 

County  of  York.  \  ^^'""^  ^-^  ^''^"''''  ^^"''- 

John  Doe,  plaintiff,       \ 

against  V  Affidavit  of  Default. 

Richard  Roe,  defendant.  ) 
State  of  South  Carolina^ 
County  of  York. 

Oliver  Ellsworth,  being  duly  sworn  according  to  law,  upon  his  oath 
says, 

1.  That  he  is  the  attorney  for  the  plaintiff  in  the  above  action. 

2.  That  no  answer,  demurrer  or  notice  of  appearance  has  been 
received  or  served  in  pursuance  of  the  requirement  of  the  summons 
in  the  said  action. 

Oliver  Ellsworth. 
Sworn  to  before  me  this  thirty-first  day  of  October,  a.  d.  i899. 
(seal)  Calvin  Clark,  Clerk. 

Form  No.  1 1970." 

State  of  South  Dakota,    \  j^  ^.^^^.^  ^  ^.^^^  j^^j^j^,  ^.j^^^j 

County  of  Bon  Homme.  )  '  ■' 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

State  of  South  Dakota,    \ 

County  of  Bon  Homme.  ) 

Jeremiah  Mason,  being  first  duly  sworn,  deposes  and  says  that  he  is 
the  attorney  for  the  plaintiff  in  the  above  entitled  action;  that  the 
summons  in  said  action  was  duly  served  upon  the  defendant  therein 
on  thtt  first  day  of  November,  iS99,  as  appears  by  the  return  thereon; 
that  more  than  thirty  days  have  elapsed  since  the  service  of  said  sum- 
mons, and  that  no  answer  or  demurrer,  or  copy  of  either,  has  been 

1.  SoutA  Carolina.  —  Code  Civ.  Proc.  murrer  has  been  served,  the  case  may 

(1893),  ^  267.  be  docketed  and  judgment   by  default 

Where  time  to  answer  expires  after  taken.     McComb   v.  Woodside,    13  S. 

the  date  fixed  for  the  opening  of  the  Car.  479. 

court,   but  before  the  court  is  called  2.  Souti  Dakota.  —  Dak.  Comp.  Laws 

open,  and   no  previous  answer  or  de-  (1897),  §  5025. 
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received  by  the  plaintiff's  attorney  in  this  cause,  nor  has  said  defend- 
ant in  any  manner  appeared  therein,  by  attorney  or  otherwise,  and 
plaintifif  prays  judgment  according  to  law. 

Jeremiah  Mason. 
Subscribed  and  sworn  to  before  me  this  sixth  day  of  December,  iS99. 
(seal)  Norton  Porter, 

Notary  Public,  Bon  Homme  Co.,  S.  Dak. 

Form  No.  1 1  97  i .' 

The  State  of  Wisconsin,  Circuit  Court,  Walworth  County. 

John  Doe,  plaintiff,      ) 

against  >• 

Richard  Roe,  defendant.  ) 

State  of  Wisconsin, 

Walworth  County. 

Oliver  Ellsworth  of  said  county,  being  duly  sworn,  deposes  and 
says  that  he  is  one  of  the  attorneys  for  the  plaintiff  in  this  action; 
that  more  than  ttventy  days  have  elapsed  since  the  summons  and 
complaint  were  served  upon  the  defendant  in  this  action,  and  that  no 
answer  nor  demurrer  to  the  said  complaint,  and  no  notice  of  appear- 
ance herein  has  been  served  upon  the  plaintiff's  attorney  or  received 
at  the  address  mentioned  in  the  summons. 

Oliver  Ellsworth. 

Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
i2,99. 

(seal)  Calvin  Clark,  Clerk. 

6bi.  No  Answer  or  Demurrer. 

Form  No.  1 1972.' 

(^Commencing  as  in  Form  No.  11958,  and  co?itinuing  down  to  *.) 

4.  That  Richard  Roe,  the  defendant  in  the  above  entitled  cause,  on 
t\\&  fourth  day  of  September,  a.  d.  i^99,  duly  entered  his  appearance 
herein. 

5.  That  the  said  Richard  Roe,  the  defendant  in  the  above  entitled 
action,  has  failed  to  answer  or  demur  herein. 

6.  That  the  time  within  which  the  said  Richard  Roe,  the  defendant 
in  the  above  entitled  action,  was  required  by  law  to  answer  or  demur 
herein  has  expired. 

{Signature  and  jurat  as  in  Form  No.  11958.^ 

{bb)  After  Service  by  Publication, 
aaa.  No  Appearance. 

Form  No.  11973.' 

{Commencing  as  in  Form  No.  11958,  and  continuing  down  to  *. ) 

1.  Wisconsin.  —  Stat.  (1898),  §  2891.         (1899),  §  1214.     See  also  notes  to  Form 
Affidavit  of  default   that  no  answer     No.  11959,  supra. 

or    notice    of    appearance     has    been  3.  New  York. — Code  Civ.  Proc.  (rSgg), 

served  on   any  one  is  sufficient.      Bon-  §  1216.      See  also  notes  to  Form   No. 

nell  V.  Gray,  36  Wis.  574.  H958,  supra. 

2.  New    York.  —  Code   Civ.     Proc. 
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4.  That  in  the  above  entitled  action  on  the  sixth  day  of  September^ 
18PP,  an  order  for  service  of  summons  by  publication  upon  Richard 
Roe,  the  defendant  in  the  above  entitled  cause,  was  made,  as  shown 
by  a  copy  of  said  order  hereto  annexed. 

5.  That  the  said  summons  and  the  complaint  in  the  above  entitled 
action  were  filed  in  the  ofifice  of  Calvin  Clark,  county  clerk  of  said 
county  of  Suffolk,  on  the  sixth  day  of  September,  i899,  as  shown  by 
the  affidavit  of  Samuel  Short,  hereto  annexed. 

6.  That  the  said  summons  was  duly  served  upon  the  said  Richard 
Roe,  the  defendant  in  the  above  entitled  cause,  by  publication  {stating 
manner  of  service),  as  shown  by  the  affidavit  of  Samuel  Short,  hereto 
annexed. 

7.  That  the  said  Richard  Roe,  the  defendant,  is  a  ;7i7«resident  of  the 
state  of  New  York. 

8.  That  a  warrant  of  attachment  was  on  the  sixth  day  of  September, 
A.  D.  xW9,  duly  and  regularly  issued  in  the  above  entitled  action 
against  the  property  of  the  said  Richard  Roe,  the  defendant  in  the 
above  entitled  action,  directed  and  delivered  to  Simon  Stevenson, 
sheriff  of  the  said  county  of  Suffolk,  which  said  warrant  was  by  said 
sheriff  duly  levied,  on  the  sixth  day  of  September,  a.  d.  \Z99,  upon 
the  following  described  property  of  the  said  Richard  Roe  {describing 
property  levied  upon  and  attached),  said  property  being  of  the  value  of 
one  thousand  dollars,  as  shown  by  the  return  to  said  warrant  made  by 
said  sheriff,  which  said  return  is  hereto  annexed.* 

9.  {Like  paragraph  5  in  form  No.  11958^ 

10.  {Like  paragraph  6  in  Form  No.  11958.') 
{^Signature  and  jurat  as  in  Form  No.  11958.) 

bbb.  No  Answer  or  Demurrer. 

Form  No.  1 1974.' 

{Commencing  as  in  Form  No.  11973,  and  continuing  down  to  *.) 

9.  (^Like  paragraph  Jf.  in  Form  No.  11972.) 

10.  {^Like  paragraph  5  in  Form  No.  11972.) 

11.  {Like paragraph  6  in  Form  No.  11972.) 
(^Signature  and  Jurat  as  in  Form  No.  11958.) 

dd.  Notice  of  Appucation, 
Form  No.  11  9  7  5  .* 

(^Title  of  court  and  cause  as  in  Form  No.  11961.) 

Please  take  notice  that  an  application  will  be  made  hy  John  Doe, 
plaintiff  in  the  above  entitled  action,  at  a  special  term  of  the  above 
entitled  court,  to  be  held  at  the  county  court-house  in  Riverhead,  in 
said  county  of  Suffolk,  on  the  tenth  day  of  September,  a.  d.  i%99,^  at 
ten  o'clock  in  the /^^rifnoon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  a  judgment  in  this  action  for  the  relief  demanded  in  the 
complaint  herein. 

(^Concluding  with  signature,  date  and  address  as  in  Form  No.  11961.) 

1.  New  York.—  Code  Civ.  Proc.  (1899),  2.  A'ew  York.—  Code  Civ.  Proc.  (1899), 
§  1216.     See  also  notes  to  Form  No.     §1219. 

11959,  supra.  3.  Eight  dsya'  notice  of  time  and  place 
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Form  No.  1 1976.' 

Circuit  Court,  Walworth  County. 
John  Doe^  plaintiff, 
against 
Richard  Roe,  def  e  ndant. 
To  Jeremiah  Mason,  Attorney  iox  Richard  Roe,  defendant. 

Please  take  notice  that  the  plaintiff  in  the  above  entitled  action 
will  apply  to  the  aforesaid  court,  on  the  tenth  day  of  October,  a.  d. 
i89P,  at  ten  o'clock  in  the /(cr^noon,  or  as  soon  thereafter  as  counsel 
can  i)e  heard,  for  judgment  according  to  the  demand  of  the  com- 
plaint and  such  other  relief  as  the  court  may  see  fit  and  proper  to 
grant  in  the  premises. 

Yours,  etc., 

Oliver  Ellsworth^  Attorney  for  Plaintiff. 

ee.  Bond  or  Undertaking  of  Applicant. 

Form  No.  1 1  9  7  7  .'^ 

(  Title  of  court  and  cause  as  in  Form  No.  11859. ) 

Know  all  men  by  these  presents:  thaX.  John  Doe,  as  principal,  and 
Samuel  Short  and  Williatn  West,  as  sureties,  are  held  and  firmly 
bound  \xwto  Richard  Roe,  defendant,  in  the  above  entitled  action,  in 
the  sum  oi  five  thousand  doWdirs,  lawful  money  of  the  United  States, 
to  be  paid  unto  the  sa\d  Richard  Roe,  his  heirs,  executors,  adminis- 
trators or  assigns,  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  fifth  dsiy  oi  June,  a.  d.  i2>99. 

The  condition  of  this  obligation  is  such  that  whereas  the  summons 

of  application  to  court  for  judgment  by  said  defendant,  and  the  summons  has 

default  is  required.     N.  Y.  Code  Civ.  not   been   served   on   said    defendant, 

Proc.  (1899),  §1219.  Richard  Roe,  personally,  but  has  been 

1.  Wisconsin. — Stat.  (1898),  §2891.  served  by  publication  (or  by  leaving  a 

2.  In  all  cases  where  the  summons  copy  thereof  at  the  house  of  the  usual 
has  not  been  served  personally,  the  abode  of  the  defendant),  and  said  plain- 
plaintiff,  before  judgment  by  default  t\E,  fohn  Doe,  is  about  to  cause  judg- 
is  entered,  must  file  or  cause  to  be  ment  to  be  entered  in  said  action: 
filed  satisfactory  security  to  abide  the  Now,  therefore,  we,  Samuel  Short 
order  of  the  court  touching  the  resti-  and  William.  West,  do  undertake, 
tution  of  any  money  or  property  col-  promise  and  agree,  to  and  with  said 
lected  or  received  under  or  by  virtue  defendant,  Richard  Roe,  that  the  said 
of  the  judgment  in  case  the  defendant,  plaintiff  shall  and  will  abide  the  order 
or  his  representatives,  shall  thereafter  of  the  court  touching  the  restitution  of 
apply  and  be  admitted  to  defend  the  any  money  or  property  collected  or  re- 
action and  shall  succeed  in  the  de-  ceived  under  or  by  virtue  of  such 
fense.     Minn.  Stat.  (1894),  §  5354.  judgment,  in  case  the  said  defendant 

An  undertaking  may  be  filed  in  lieu  or  his  representatives  shall  hereafter 
of  the  bond,  which,  omitting  the  cap-  apply  and  be  admitted  to  defend  said 
tion,  signatures,  acknowledgment,  and  action,  and  shall  succeed  in  such  de- 
justification  of  sureties,  may  be  in  the  fense;  conditioned,  however,  that  the 
following  form,  to  wit:  amount  of  our  liability  hereunder  shall 

*'  Whereas,    fohn    Doe,     the    above  not   exceed   the   sum  of  five  thousand 

named  plaintiff,  has  commenced  an  ac-  dollars. 

tion  by  summons  against  Richard  Roe,         Dated  this  sixth  day  of  fune,  1899." 
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in  the  above  entitled  action  has  not  been  served  on  said  defendant, 
Richard  Roe,  personally,  but  has  been  served  by  publication  (or  by 
leaving  a  copy  thereof  at  the  house  of  the  usual  abode  of  the  defendant)  and 
said  plaintiff  is  about  to  cause  judgment  to  be  entered  in  said  action. 

Now,  therefore,  if  said  plaintiff  shall  abide  the  order  of  the  court, 
touching  the  restitution  of  any  money  or  property  collected  or 
received  under  or  by  virtue  of  such  judgment,  in  case  the  defendant 
or  his  representatives  shall  hereafter  apply  and  be  admitted  to 
defend  said  action,  and  shall  succeed  in  the  defense,  then  this  obli- 
gation shall  be  void,  otherwise  of  force. 
Signed,  sealed  and  delivered  in  \  John  Doe.  (seal) 

presence  of  Leonard  A.  Ford.  \  Samuel  Short.      Tseal) 

Charles  Mainjoy.  )  William  West,     (seal) 

^^Acknowledgment  and  justification  of  sureties. ) 

Form  No.  1 1  978.' 

i^Title  of  court  and  cause  as  in  Form  No.  11958.') 

Whereas,  John  Doe,  the  plaintiff  in  the  above  entitled  action,  has 
applied  to  the  Supreme  Convt,  pursuant  to  section  twelve  hundred  and 
sixteen,  of  the  New  York  Code  of  Civil  Procedure,  for  a  judgment  de- 
manded in  a  complaint  herein  against  Richard  Roe,  the  defendant  in  the 
above  entitled  action,  for  the  reason  that  the  said  Richard  Roe  has  not 
appeared  herein  and  demanded  a  copy  of  the  complaint  within  twenty 
days  after  service  upon  him  was  completed,  the  summons  herein 
having  been  served  upon  the  sdad  Richard  Roe,  the  said  defendant, 
without  the  state  (or  state  manner  of  service  otherwise  than  personally): 

Now,  therefore,  we,  John  Doe,  plaintiff  in  the  above  entitled  action, 
John  Fen,  of  Riverhead,  Suffolk  county,  New  York,  merchant,  and 
Richard  Den,  of  Northport,  Suffolk  county.  New  York,  banker,  do 
jointly  and  severally  undertake,  pursuant  to  the  statute  in  such  case 
made  and  provided,  in  the  sum  of  two  thousand  dollars,  that  the  said 
Johti  Doe  will  abide  the  order  of  the  court  touching  restitution  of  any 
estate  or  effects  which  may  be  directed  by  such  judgment  to  be  trans- 
ferred or  delivered  or  the  restitution  of  any  money  that  may  be  col- 
lected under  or  by  virtue  of  such  judgment  in  case  the  said  Richard 
Roe,  the  defendant  in  the  above  entitled  action,  or  his  representa- 
tives, shall  apply  and  be  admitted  to  defend  the  action  and  shall 
succeed  in  his  defense. 

{Concluding  ivith  signature,  date,  acknowledgment,  Justification  ofsure- 
iies  as  in  Form  No.  2717.) 

ff.  Entry  of  Default. 

(aa)  Generally. 

Form  No.  i  1979.* 
John  Doe,  plaintiff,      \ 

against  >-  In  District  Court. 

Richard  Roe,  defendant.  ) 

In  this  action  the  defendant,  Richard  Roe,  having  been  regularly 

1.  New  York.  —  Code  Civ.  Proc.  2.  Colorado.  —  Mills'  Anno.  Code 
<(i899),  §§8ii,  1216.  (1896),  S  168. 
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served  with  process,  and  having  failed  to  appear  and  answer  the 
plaintiff's  complaint  on  file  herein,  and  the  time  allowed  by  law  for 
answering  having  expired,  the  default  of  said  defendant,  Richard 
Roe,  in  the  premises,  is  hereby  duly  entered  according  to  law. 

Attest  my  hand  and  the  seal  of  said  court,  this  sixth  day  of  Junty 
1&99. 

(seal)  John  Hancock,  Clerk. 

Form  No.  1 1 9  8  o .' 

New  Jersey  Supreme  Court. 
John  Doe     ^ 
against       >■  On  Contract. 
Richard  Roe.  ) 

Order  that  Defendant's  Default  be  Recorded, 
No  appearance  having  been  entered  by  the  defendant  in  the  above 
cause. 

It  is,  on  this  thirtieth  day  of  March,  iS98,  ordered  that  the  defend- 
ant's default  be  recorded. 

Rule  actually  entered  this  thirtieth  day  of  March,  iS98,^  on  motion 
of  Jeremiah  Mason,  attorney  of  applying  creditor,  Nathan  Hale. 

{bb)    With  Writ  of  Inquiry. 

Form  No.  11981.' 

New  Jersey  Supreme  Court. 

John  Doe      )  r^     /-    ^      ^ 
•^       .  f  On  Contract. 

Ri^^rd  Roe    \  ^^^^  ^^^  Judgment  by  Default  and  Writ  of  Inquiry. 

The  summons  in  this  cause  having  been  duly  returned  served,^ 
and  a  declaration  having  been  filed  in  season,  and  the  defendant 
having  failed  to  plead  or  demur  thereto  within  the  time  allowed  by 
law. 

It  is,  on  this  tenth  day  of  September,  one  thousand  eight  hundred 
and  ninety-eight,  on  motion  of  Jeremiah  Mason,  attorney  for  plaintiff, 
ordered  that  judgment  interlocutory  by  default  in  favor  of  said 
plaintiff  and  against  said  defendant  be  entered,  and  it  is  further 
ordered  that  a  writ  of  inquiry  do  issue  to  the  sheriff  of  the  county 
of  Hudson  to  ascertain  and  assess  the  damages  of  the  plaintiff.* 

1.  New  Jersey.  — The  plaintiff  in  any  in  the  rule.  N.  J.  Gen.  Stat.  (1895),  p. 
action  at  law,  when  the  defendant  shall     2557,  §  144. 

have  omitted  to  file  a  plea  or  demurrer  3.  Method  of  Service.  —  In  a  case  of 
to  the  declaration  or  any  subsequent  judgment  by  default  against  absent 
pleading  within  the  time  required  by  defendants,  published,  the  entry  of 
law,  may  enter  as  of  course,  either  in  judgment  should  show  how  they  were 
termor  in  vacation,  in  the  minutes  of  the  brought  into  court.  Stillwell  z/.  Tom- 
court,  such  rule  for  judgment  by  de-  linson,  36  N.  J.  L.  359. 
fault,  either  interlocutory  or  final,  as  4.  Assessment  of  Damages.  —  Where 
he  would  ty  law  have  been  entitled  interlocutory  judgments  in  actions  of 
to  if  such  rule  were  applied  for  in  open  assumpsit  shall  be  entered  by  default 
court.  N.  J.  Gen.  Stat.  (1895),  p.  2557,  against  the  defendant,  the  plaintiff 
§  144-  may  have  his  damages  assessed  by  the 

2.  Date  of  Entry.  —  True  date  of  the  court,  or  when  the  court  is  not  actually 
actual  entry  thereof  shall  be  expressed  in  session  by  the  judge  thereof,  or  by 
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And  it  appearing  to  the  court  by  the  affidavit  of  Jeremiak  Mason, 
that  proper  cause  exists,  it  is  further  ordered  that  said  writ  of  inquiry 
be  made  returnable  before  the  Honorable  John  Marshall,  one  of  the 
justices  of  this  court,  at  the  court-house  in  said  county  of  Hudson, 
on  the  tenth  day  of  November  next,  at  ten  o'clock  in  the/^r«ioon,  and 
that  the  same  be  executed  before  said  justice. 

On  motion  of  Jeremiah  Mason,  attorney  for  plaintiff. 

Dated  this  tenth  day  of  September,  iS98. 

Let  the  above  rule  be  entered  on  the  minutes. 

John  Marshall,  Justice  of  the  Supreme  Court. 

{cc)  And  Entering  Defendant s  Appearance, 
aaa.  On  Summons. 

Form  No.  1 1  982.* 

State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Montcalm 

John  Doe,  plaintiff,       \ 

against  >  Dated  September  15,  i899. 

Richard  Roe,  defendant,  ) 

On  reading  and  filing  due  proof  of  personal  service  ^  upon  Richard 
Roe,  the  defendant,  of  a  copy  of  the  declaration  filed,  pursuant  to 
the  statute,  in  this  cause,  on  which  copy  was  indorsed  a  notice  of 
the  rule  to  appear  and  plead ;  and  more  than  fifteen  days  ^  having 
elapsed  since  said  service,  and  no  plea  or  demurrer  to  said  declara- 
tion having  been  filed  or  served  by  or  on  behalf  of  said  defendant 
Richard  Roe, 

Therefore,  on  motion  oi  Jeremiah  Mason,  Esq.,  plaintiff's  attorney, 
ordered  that  the  appearance  of  said  defendant  Richard  Roe  be 
and  the  same  is  hereby  entered.  And  on  like  motion  it  is  further 
ordered,  that  the  default  of  said  defendant  Richard  Roe,  for  want  of 
such  plea  or  demurrer,  be  and  the  same  is  hereby  entered  in  said 
cause. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

the  clerk,  unless  a  rule  shall  be  entered  Upon  due  proof  of  the  service  of  a  copy 

for  a  writ  of  inquiry  or  assessment  of  of  the  declaration  and  notice  of  rule  to 

damages   in  open   court.      N.  J.   Gen.  plead,  personally  on  the  defendant,  his 

Stat.  (1895),  p.  2558,  §  149.  appearance    shall    be    entered    in    the 

Final  Judgment  on  Writ  of  Inqoiiy. —  same  manner  as  if  process  had  been 
Where  the  damages  are  assessed  by  duly  proved  and  returned,  and  his  de- 
writ  of  inquiry,  no  rule  for  final  judg-  fault  may  be  entered  for  not  pleading, 
ment  shall  be  entered  except  by  order  Mich.  Comp.  Laws  (1897),  p  9986. 
of  the  court  or  a  judge  thereof  on  two  2.  Proof  of  service  is  required  before 
days'  notice  to  the  defendant  or  his  default  can  be  entered.  Anderson  v. 
attorney,  but  where  the  damages  are  Cole,  114  Mich.  637;  Alverson  v.  Den- 
assessed  by  the  court  or  a  judge  or  nison,  40  Mich.  179;  Johnson  v.  Del- 
the  clerk,  a  rule  for  final  judgment  rnay  bridge.  35  Mich.  436;  Denison  v.  Smith, 
be  entered  upon  filing  such  assessment  33  Mich.  155.  And  the  manner  of  ser- 
asof  course,  which  judgment  shall  be  vice  must  be  shown  by  the  aflSdavit. 
signed  and  take  effect  as  of  the  day  People's  Mut.  Ben.  Soc.  v.  Frazer,  97 
when  such  rule  is  actually  entered.  Mich.  627. 
N.J.  Gen.  Stat.  (1895),  p.  2559,  §  154.  3.  Time  of  Appearance.  —  The  dcfend- 

1.  Entry  of  Appearance  and  Default. —  ant  shall  serve  notice  of  his  appearance 
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bbb.  On  Writ. 

Form  No.  i  ipSs.'    - 

{Title  of  court  and  cause  as  in  Form  No.  11983.) 

In  this  cause,  on  reading  and  filing  the  certificate  oi  John  Lynchy 
sheriff  of  the  county  of  Montcalm,  showing  due  personal  service  upon 
said  defendant,  Richard  Roe,  of  a  copy  of  the  writ  of  summons  by 
which  this  cause  was  commenced,  and  more  than  fifteen  days  ^  having 
elapsed  since  the  return  day  of  said  writ,  and  no  appearance  having 
been  entered  on  the  part  of  said  defendant,  and  no  notice  of  retainer 
having  been  given  on  the  part  of  said  defendant  to  said  plaintiff  or 
his  attorney,  as  shown  by  affidavit  on  file: 

Therefore,  on  motion  of  Jeremiah  Mason,  attorney  for  said  plaintiff, 
it  is  ordered  that  the  appearance  of  said  defendant,  Richard  Roe,  and 
his  default  for  not  entering  his  appearance  be  and  the  same  is  hereby 
entered, 

Jeremiah  Mason,  Plaintiff's  Attorney. 

gg.  Order  for  Judgment. 
(aa)    Upon  Personal  Service, 
Form  No.  11984.^ 

{Comm^mement  and  title  of  court  and  cause  as  in  Form  No.  6957.) 

The  summons  and  complaint  in  this  action  having  been  personally 
served  on  Richard  Roe,  the  defendant  in  the  above  entitled  cause,  on 
the  fourth  day  of  September,  a.  d.  i899,  and  the  time  for  the  said 
defendant  to  appear,  answer  or  demur  herein  having  fully  expired, 
and  the  said  defendant  not  having  pleaded,  or  answered,  or  demurred 
herein,  and  the  said  defendant  being  now  in  default,  by  reason  of  the 
said  failure  to  appear,  answer  or  demur  herein; 

Now  therefore,  on  motion  of  Oliver  Ellsworth,  attorney  for  John 
Doe,  plaintiff  in  the  above  entitled  cause,  it  is  hereby  ordered  that  the 
said  John  Doe,  plaintiff  as  aforesaid,  do  have  and  recover  of  and  from 
Richard  Roe,  the  defendant  herein,  a  judgment  for  the  sum  of  one 
thousand  dollars,  together  with  his  costs  and  disbursements. 

Enter:  /.  M.,  J.  S.  C. 

(W)   Upon  Service  by  Publication. 

Form  No.  1 1  9  8  5  .< 

{Commencement  and  title  of  court  and  cause  as  in  Form  No.  6957.) 

or  of  retainer,  and  file  a  copy  thereof  a  judgment  by  default,  notwithstand- 
with  the  clerk  within  fifteen  days  after  ing  the  proof  of  such  service  may  be  de- 
service  of  the  writ  upon  it.  Mich.  Cir.  feclive.  Maples  v.  Mackey,  89  N.Y.  146. 
Ct.  Rules  (1896),  No.  2  (b).  Writ  of  inquiry  is  the  method  of  ascer- 

1.  See  supra,  note  I,  p.  761.  taining  the  damages,  where  the  action 

2.  See  JM/ra,  note  3,  p.  761.  is  for  injury  to  person  or  property.   N.Y. 

3.  New  York. — Code  Civ.  Proc.  (1S99),  Code  Civ.  Proc.  (1899),  §  1215.  Consult 
§  1214  ^/  seq.  the  title   Inquest  of  Damages,  ante,  p. 

Proof  of  service   need   not   be  stated     22. 
where    defendant    appears.     Smith  v.        4.  New    York.  —   Code    Civ.    Proc. 
Holmes,  19  N.  Y.  271.  (1899),  §  1216.     See  also  notes  to  Form 

Becitais  as  to  due  service  will  support    No.  11984,  supra. 
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Whereas  it  appears: 

1.  That  summons  and  complaint  in  the  above  entitled  action  were 
filed  in  the  office  of  Calvin  Clark,  county  clerk  of  said  county  of 
Suffolk,  on  the  sixth  day  of  September,  a.  d.  \Wy\  and 

2.  'WidA.  Richard  Roe,  the  defendant  in  the  above  entitled  cause,  is 
a  «<?«resident  of  the  state  of  Ne^v  York;  and 

3.  That  the  said  summons  was  duly  served  upon  the  said  Richard 
Roe,  the  defendant  in  the  above  entitled  cause,  by  publication  {stating 
manner  of  service^  pursuant  to  an  order  in  the  above  entitled  action 
made  on  the  sixth  day  of  September,  a.  d.  \Z99;  and 

4.  That  a  warrant  of  attachment  was  on  the  sixth  day  of  September, 
A.  D.  i899,  duly  and  regularly  issued  in  the  above  entitled  action 
against  the  property  of  the  said  Richard  Roe,  the  defendant  in  the 
above  entitled  action,  directed  and  delivered  to  Simon  Stevenson, 
sheriff  of  the  said  county  of  Suffolk,  which  said  warrant  of  attachment 
was  on  the  sixth  day  of  September,  a.  d.  i899,  duly  levied  upon  the 
following  described  property,  of  the  value  of  one  thousand  dollars, 
being  the  property  of  the  said  Richard  Roe  (describing  property  levied 
upon  and  attached);  and 

5.  That  the  time  within  which  the  sz\A  Richard  Roe,  the  defendant 
in  the  above  cause,  was  required  to  appear  and  plead  herein  has 
expired  and  he  has  not  appeared  herein  nor  answered  or  demurred 
herein;  and 

6.  That  John  Doe,  the  plaintiff  in  the  above  entitled  cause,  has  exe- 
cuted and  filed  herein  an  undertaking  approved  by  the  court  pursu- 
ant to  section  one  thousand  two  hundred  and  sixteen  of  the  New 
York  Code  of  Civil  Procedure;  and 

7.  That  the  said  undertaking  and  (enumerating  affidavits,  proof s, 
etc.)  have  been  filed  herein: 

Now  therefore,  on  motion  of  Oliver  Ellsworth^  attorney  {conclud- 
ing as  in  Form  No.  11984). 

hh.  The  Judgment. 
{ad)  In  General. 

Form  No.  1 1986.' 

{Caption  as  in  Form  No.  11839.) 

This  day  came  the  plaintiff,  by  his  attorney,  and  the  defendant 
having  been  duly  summoned  and  called,^  and  failing  to  appear  and 
answer  the  plaintiff's  complaint  herein,  and  being  wholly  in  default,* 
it  is,  on  motion  of  the  plaintiff,  considered  and  adjudged  by  the 
court  that  the  said  plaintiff  have  and  recover  of  the  said  defendant 
the  said  sum  of  {stating  the  amount  adjudged),  together  with  all  costs 
in  this  behalf  expended,  for  which  let  execution  issue. 

1.  See,  generally,  notes  to  Form  No.  adjudged   by  the  court,  that   the   said 

11839,  supra.  plaintiff  have  and  recover  of  the  said 

Where  the  damages  are  uncertain,  the  defendant  his  damages  in  this  behalf 

judgment  may  be  in  the  following  form,  sustained,  but  the  said  damages  being 

to  wit:  uncertain,  let  a  jury  come  and  assess 

{Commencing   as   in  Form  No.  Iig86,  the  same." 
and  continuing  down  to  *)  "it  is,  on  mo-        2.  Notice  to   Defendant. —  In  a  judg- 

tion   of   the   plaintiff,    considered    and  ment  by  default,  it  must  appear  from 
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Form  No.  1 1987. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1644,  No.  96.)* 

John  Doe,  plaintiff,      ) 

against  >•  Judgment. 

Richard  Roe,  defendant.  ) 

The  defendant  having  been  duly  summoned,^  and  failing  to  answer, 
it  is  ordered,  considered  and  adjudged  by  the  court  that  the  plaintiff 
have  and  recover  of  the  defendant  eight  hundred  and  twenty-seven  dol- 
lars, the  amount  of  the  note  sued  on  and  interest  thereupon  to  date, 
with  ten  per  cent,  interest  per  annum  thereon  from  this  date  until 
paid,  and  his  costs  herein  expended. 

Form  No.  1 1 9  8  8  .* 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco,. 
State  of  California. 

John  Doe,  plaintiff,      \ 

against  >•  Judgment  by  Default,  by  Court  (or  Clerk).^ 

Richard  Roe,  defendant.  ) 

In  this  action  the  defendant,  Richard  Roe,  having  been  regularly 
served  with  process,  and  having  failed  to  appear  and  answer  the 
plaintiff's  complaint  filed  herein,  and  the  legal  time  for  answering 
having  expired,  and  no  answer  or  demurrer  having  been  filed,  the 
default  of  said  defendant,  Richard  Roe,  in  the  premises  having  been 
duly  entered  according  to  law:  * 

Now,  on  motion  oi  Jeremiah  Mason,  attorney  for  said  plaintiff,  it  is 
hereby  ordered,  that  judgment  be  entered  herein  against  the  said 
defendant,  Richard  Roe,  in  accordance  with  the  prayer  of  said  plaintiff's 
complaint  on  file  herein  (or  upon  applicatioti  of  said  plaintiff  to  the  clerk 
judgment  is  hereby  entered  against  said  defendant  in  pursuance  of  the 
prayer  of  said  complaint').^ 

Wherefore,  by  reason  of  the  law  and  the  premises  aforesaid,  it  is 
ordered,  adjudged  and  decreed,  thdit  John  Doe,  plaintiff,  do  have  and 

the  judgment  that  the  defendant  had        Montana.  —  Code  Civ,  Proc.  (1895),  § 

the    notice   which    the    law    requires.  1020. 

Smith  V.  Branch  Bank,  5  Ala.  26;  Gra-         Nevada.  —  Gen.  Stat.  (1885),  §  3174. 

ham   V.    Reynolds,  45  Ala.    578.     And         Utah.  —  Rev.  Stat.  (1898),  §  3179. 

wherethe  judgment  is  a  summary  judg-        4.  The  words  enclosed  by  ()  are  to  be 

ment  on  motion,  it  must  show  that  facts  used  when  the  judgment  is  entered  by 

were   proved   showing  the  liability  of  the  clerk. 

defendant    of    the     debt    or    penalty.         5.  Entry  of  Default.  —  The   entry  of 

Smith  V.  Branch  Bank,  5  Ala.  26;  Gra-  default  may  be  as  follows,  to  wit: 

ham  V.  Reynolds,  45  Ala.  578.  "  In  this  action  the  defendant  Rich- 

1.  See,  generally,  notes  to  Form  No.  ard  Roe  having  been  regularly  served 
I1841,  supra.  with    process,    and    having    failed    to 

2.  Becital  as  to  Notice.  —  Where  it  ap-  appear  and  answer  the  plaintiff's  com- 
pears from  a  recital  in  the  records  that  plaint  on  file  herein,  and  the  time  al- 
notice  has  been  given  to  defendant  as  lowed  by  law  for  answering  having 
required  by  law  (Sand.  &  H.  Dig.  Ark.  expired,  the  default  of  said  defendant 
(1864),  §  4190),  it  shall  be  evidence  of  in  the  premises  is  hereby  duly  entered 
such  fact.     Sand.  &  H.  Dig.  Ark.  (1894),  according  to  law. 

§  4191.  Attest   my   hand    and   seal   of  said 

3.  California. — Code  Civ.  Proc.  (1897),  court,  this  sixth  day  of  October,  a.  d. 
§  585-  1899. 

Idaho.  —  Rev.  Stat.  (1887),  §  4360.  (SEAL)  fohn  Hancock,  Clerk." 
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recover  ot  and  from  the  said  defendant,  Richard  Roe,  the  sum  ol  five 
thousand  dollars  gold  coin,  with  interest  thereon  at  the  rate  of  set^en  per 
cent,  per  annum  from  the  date  hereof  until  paid;  together  with  said 
plaintiff's  costs  and  disbursements  incurred  in  said  action,  amounting 
to  the  sum  of  sixty-one  dollars.  ^ 

Judgment  rendered  (or  recorded)^  the  sixth  day  oi  June,  \W9. 

Form  No.  i  1989.' 

{Title  of  cause  as  in  Form  No.  11843.) 

The  court  having  this  day  ordered  that  judgment  be  entered* 
herein  in  accordance  with  the  prayer  of  the  complaint  upon  default. 
Now  therefore, 

It  is  considered  by  the  court  that  the  said  plaintifif  do  have  and 
recover  from  the  said  defendant  the  sum  of  two  thousand  dollars, 
together  with  his  costs  in  this  behalf  laid  out  and  expenses  to  be 
taxed,  and  have  execution  therefor. 

Form  No.  11990.^ 

(Conn.  Prac.  Act,  No.  474.) 

{Caption  as  in  Form  No.  IISJ^..) 

This  action  by  writ  and  complaint  claiming  %400  damages,  as  on 
file,  which  writ,   dated  March  1st,   1S8O,  was   duly  served    on   the 


1.  Ezecation  Against  Joint  and  Separate 
Property.  —  Where  there  are  several  de- 
fendants, the  following  clause  may  be 
inserted,  to  wit:  "And  it  is  further  or- 
dered, adjudged  and  decreed,  that  said 
plaintiff  do  have  execution  against  the 
separate  property  of  the  defendant 
Richard  Roe  as  well  as  against  the  joint 
property  of  all  the  said  defendants." 

2.  The  words  enclosed  by  ( )  are  to  be 
used  when  the  judgment  is  entered  by 
the  clerk. 

3.  Colorado.  —  Mills'  Anno.  Code 
(1896),  §  168. 

See,  generally,  notes  to  Form  No. 
11843,   supra;   and  see  also  Form  No. 

7835- 

Insufficient  Entry,  —  An  entry  in  the 
following  form,  to  wit:  "Judgment 
given  by  default  by  order  of  the  court," 
is  not  a  judgment.  Hoehne  v.  Tru- 
gillo,  I  Colo.  161. 

4.  Order  for  entry  of  judgment  by  de- 
fault,  omitting  the  title  of  the  cause, 
may  be  as  follows,  to  wit: 

"At  this  day  comes  the  said  plaintiff  by 
his  attorney.  And  it  appearing  to  the 
court  that  the  said  defendant  has  been 
regularly  served  with  process  and  has 
failed  to  appear  and  answer  the  plain- 
tiff's complaint  herein,  and  the  legal 
time  for  answering  having  expired, 
and  no  answer  or  demurrer  having 
been    filed    here,    on    motion   of   said 


plaintiff,  the  default  of  said  defendant, 
Richard  Roe,  in  the  premises  is  hereby 
duly  entered  according  to  law,  and 
thereupon,  upon  motion  of  plaintiff, 

It  is  ordered  by  the  court  that  judg- 
ment be  entered  herein  in  favor  of  the 
plaintiff  according  to  the  prayer  of  said 
plaintiff's  complaint  and  let  the  same 
be  recorded  in  the  judgment  book." 

In  courts  where  no  judgment  book 
is  kept,  but  the  whole  proceeding  is 
entered  as  one  order,  the  following 
shall  be  added  after  the  default,  to  wit: 

"  And  thereupon,  on  motion  of 
plaintiff, 

It  is  ordered  by  the  court  that  judg- 
ment be  entered  herein  in  favor  of 
plaintiff  according  to  the  prayer  of 
said  plaintiff's  complaint. 

Wherefore  it  is  considered  by  the 
court"  {conc/udini^  as  in  Form  No.  iiqSq). 

Judgment  will  be  set  aside  where  the 
record  fails  to  show  either  issuance  of 
a  summons  or  publication.  Lomax  v. 
Besley,  i  Colo.  App,  21.  See  also  Israel 
V.  Arthur,  7  Colo.  5. 

6.  When  any  process  is  duly  served 
on  any  defendant,  and  returned  to 
court,  if  he  do  not  appear  on  or  before 
the  second  day  of  its  session,  judgment 
by  default  mav  be  rendered  against 
him.     Conn.  Gen.  Stat.  (1888),  §  992. 

See,  generally,  notes  to  Form  No. 
1 1844,  supra. 
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defendant,  as  appears  by  the  officer's  return  indorsed  thereon,  came 
to  the  present  Term  of  this  Court,  when  the  plaintiff  appeared,  but 
the  defendant  made  default  of  appearance. 

The  Court,  having  heard  the  plaintiff,  finds  that  he  has  sustained 
damages,  as  alleged  in  his  complaint,  to  the  amount  of  three  hundred 
and  fifty  dollars. 

Whereupon  it  is  adjudged  that  {^concluding  as  in  Form  No.  118J^. 

Form  No.  1 1  9  9 1 . 

(Precedent  in  Baldwin  v.  McClelland,  152  111.  43.)' 

[(  JiV/^  of  cause  as  in  Form  No.  11850.y\^ 

This  day  comes  plaintiff,  by  his  attorney,  and  it  appearing  to  the 
court  that  defendant  failed  to  plead  herein,  on  motion  of  plaintiff's 
attorney,  ordered  that  the  default  of  said  plaintiff  be  taken,  and  the 
same  is  hereby  entered  herein  of  record  for  want  of  a  plea  filed,. 
wherefore  plaintiff  ought  to  have  of  defendant  his  damages.  There- 
upon reference  is  had  to  the  court  to  assess  the  plaintiff's  damages, 
and  the  court  now,  here,  after  hearing  the  allegations  and  proofs 
submitted  by  the  plaintiff,  and  being  fully  advised  in  the  premises, 
assesses  plaintiff's  damages  at  ^,4^3.06.  Therefore  it  is  considered 
that  plaintiff  do  have  and  recover  of  and  from  defendant  said  dam- 
ages, ^,4^3.06,^  as  by  the  court  assessed,  and  costs,  and  have  execu- 
tion therefor. 

Form  No.  1 1  9  9  2  .* 

(  Tit/e  of  cause  as  in  Form  No.  11851.') 

This  sixth  day  of  June,  iS99,  comes  the  plaintifl  hy  Jeremiah  Mason, 
his  attorney,  and  it  appearing  to  the  court  by  the  summons  herein 
and  the  sheriff's  return  indorsed  thereon,  which  summons  and  return 
are  in  the  words  and  figures  following:  {Here  insert  copies),  that  the 
defendant  has  been  duly  served  with  process  *  more  than  ten  days 
before  the  first  day  of  the  present  term  of  this  court,  said  defendant 
is  three  times  audibly  called  in  open  court,  but  comes  not,  and 
makes  default. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  had  been  served.  Rany  v.  Governor, 
(i8g6),  c.  no,  par.  39.  See,  generally,  4  Blackf.  (Ind.)  2;  Bliss  v.  Wilson,  4 
notes  to  Form  No.  11850,  supra.  Blackf.  (Ind.)  169;  Klinger  v.  Brownell, 

See  also  a  form  in  Kenney  v.  Greer,  5  Blackf.  (Ind.)  332;  Miller  v.  Bottorff, 

13  111.  432.  6  Blackf.  (Ind.)  30;  Shipley  z/.  Mitchell, 

2.  The  matter  to  be  supplied  within  7  Blackf.  (Ind.)  472;  Cochnowerl  v. 
[]  will  not  be  found  in  the  reported  case.  Cochnowerl,  27  Ind.  253.     And  in  New 

3.  Amount.  —  A  judgment  by  default  Albany,  etc.,  R.  Co.  v.  Welsh,  9  Ind. 
may  be  rendered  against  a  defendant  479,  it  was  held  that  the  record  did 
regularly  served  with  process  for  an  not  show  that  process  issued  and  was 
amount  greater  than  is  stated  in  the  served  on  defendant  where  the  judg- 
summons,  if  within  the  damages  ment  recited  as  follows:  "  Now  comes 
claimed  by  the  declaration.  Thomp-  the  plaintiff  by  his  attorney,  and  the 
son  V.  Turner,  22  111.  389.  defendant    being    three    times    called 

4.  See,  generally,  notes  to  Form  No.  comes  not,  but  herein  wholly  makes 
il85i,JM/ra.  default.     And  it  appearing  to  the  satis- 

5.  Service  of  Process  on  Defendant.  —  faction  of  the  Court  that  the  defendant 
The  record  of  a  judgment  by  default  had  been  served  with  process  ten  days 
against  the  defendant  for  want  of  a  prior  to  the  first  day  of  the  present 
difference  should  show  that  the  process  term,"  etc. 
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And  the  court  having  heard  the  evidence,  and  being  advised  in 
the  premises,  finds  for  the  plaintiff  that  the  allegations  of  his  com- 
plaint are  true;  that  there  is  due  him  from  the  defendant  and  unpaid 
the  sum  of  tivo  thousand  dollars  on  the  note  sued  on. 

It  is  therefore  considered  and  adjudged  (concluding  as  in  Form  No. 
11851). 

Form  No.  1 1993.> 

{Commencing  as  in  Form  No.  12020,  and  continuing  down  to  *)  and  a 
jury  being  waived  by  the  plaintiff,  the  court,  after  inspection  of  the 
pleadings  and  exhibits  and  hearing  the  evidence^  and  argument  of 
counsel,  and  being  fully  advised  in  the  premises,  assess  ^  the  amount 
of  plaintiff's  recovery  herein  in  the  sum  of  two  hundred  dolla.rs,  and 
it  is  therefore  ordered  and  adjudged  {concluding  as  in  Form  No.  11852). 

Form  No.  1 1  9  9  4 . 
(Bullitt's  Civ.  Code  Ky.  (1895),  p.  708.)* 
(  Title  of  court  and  cause  as  in  Form  No.  1185 Jf.. ) 
The  defendant,  Richard  Roe,   having   been  duly  summoned*  and 
failed  to  make  defense,  it  is  adjudged  by  the  court  that  the  plaintiff, 
John  Doe,  recover  from  him  five  hundred  dollars,  being  the  amount  of 
the  note  in  the  petition  mentioned,  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum  from  the  first  day  oi  January,  iS99, 
until  paid,  and  the  plaintiff's  costs  herein  expended. 

Form  No.  1 1  995.' 

{Title  of  court  and  cause  as  in  Form  No.  11855.) 
Judgment  by  default  against  said  defendant  having  been  hereto- 
fore entered  on  motion  of  said  plaintiff  on  the  second  day  of  June,  i899j 

1.  See,  generally,  notes  to  Form  No.  eery  was  proved  has  been  held  insuffi- 
11852,  supra.  cient,    unless    the     record    shows    an 

2.  Becital  as  to  Evidence.  —  Where  it  oflScer's  return  or  affidavit  to  support 
is  recited  in  a  judgment  taken  pro  it.  Peers  v.  Carter,  4  Litt.  (Ky.)  268; 
confesso  that  the  cause  was  heard  on  Triplett  v.  Gill,  7  J.  J.  Marsh.  (Ky.) 
the  evidence,  the  judgment  cannot  be  438. 

assailed   by    a   bill   of   review   on   the  6.  See,  generally,  notes  to  Form  No. 

ground  that  it  was  taken  without  evi-  11855,  supra. 

dence  to  support  it.     Barnes  v.  Ander-  7.  Entry  of  Default.  —  A  judgment  by 

son,  19  Iowa  70.  default  must  first  be  taken  in  all  cases 

3.  Damages  Assessed  by  Coiui;,  —  In  all  before  a  final  judgment  can  be  taken, 
cases  other  than  where  the  action  is  for  Ballis  v.  Prudhom,  8  Martin  N.  S.  (La.), 
a  money  judgment  and  the  amount  is  a  338;  Braunsdorff  v.  Fay,  18  La.  Ann. 
mere  matter  of  computation,  or  where  187;  Huntington  v.  Crescent  City  Bank, 
long  accounts  are  to  be  examined,  18  La.  Ann.  350;  Washington  z/.  Hackett, 
damages  shall  be  assessed  by  the  court.  19  La.  Ann.  146;  Riggin  v.  Merchant's 
Iowa  Code  (1897),  §  3791.  Bank,    19   La.    Ann.     373;    Brown    v. 

4.  See,  generally,  notes  to  Form  No.  Brown,  21  La.  Ann.  461;  Taylor  v.  Lii- 
I1854,  supra.  tell,  21  La.  Ann.  665. 

5.  This  statement,  though  usually  Such  judgment  may  be  obtained  by 
made,  seems  to  be  unnecessary.  Rob-  moving  for  it  in  court,  but  it  consists 
inson  v.  Mobley,  i  Bush  (Ky.)  196;  merely  in  a  statement  on  the  records  of 
Bullitt's  Civ.  Code  Ky.  (1895),  p.  708.  the  court  that  the  defendant  failed  to 

The  recital  in  a  decree  pro  confesso  appear.  GaHand's  Rev.  Code  Prac. 
that  service  of  the  subpoena  in  chan-     La.  (1894),  §  311. 
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and  tivo  days  having  elapsed  since  said  judgment  was  rendered  and 
the  defendant  neither  having  appeared  nor  filed  his  answer,^  and  it 
appearing  to  the  court  that  the  facts  alleged  by  the  plaintiff  and 
proved  in  his  behalf  are  sufficient  in  law  to  entitle  him  to  the  relief 
prayed  for,^ 

It  is  therefore  {concluding  as  in  Form  No.  11855^? 

Form  No.  11996/ 

{Title  of  cause  as  in  Form  No.  11856.') 

And  now  at  this  term  the  plaintiff  appears  by  his  attorney,  Jeremiah 
Mason^  Esq.,  and  the  defendant,  though  three  times  solemnly  called 
in  open  court,  appears  not,  but  makes  default. 

It  is  therefore  considered  by  the  court  {concluding  as  in  Form  No. 
11856). 

Form  No.  1 1 9  9  7 .» 

(  Title  of  court  and  cause  as  in  Form  No.  11858.) 


1.  Final  Judgment,  When  Bendered.  — 

If,  two  days  after  this  first  judgment  has 
been  rendered,  the  defendant  neither 
appear  nor  file  his  answer,  definite  judg- 
ment will  then  be  given  for  the  plaintiff, 
provided  he  prove  his  demand.  Gar- 
land's Rev.  Code  Prac.  La.  (1894),  §  312. 

2.  Beasons  for  Judgment.  —  A  judg- 
ment by  default  must  express  the 
ground  on  which  it  was  rendered,  but 
it  is  sufficient  to  state  in  the  final  judg- 
ment that  the  demand  was  proved. 
Garland's  Rev.  Code  Prac.  La.  (1894), 
§  315.  And  see  Montserrat  v.  Godet,  5 
Martin  (La.)  522.  But  before  the  adop- 
tion of  the  code  of  practice,  a  judgment 
by  default  became  final  ipso  facto  by  the 
lapse  of  three  days,  and  reasons  were 
not  necessary  to  the  validity  of  such 
a  judgment.  Allard  v.  Ganushau,  4 
Martin  (La.)  662;  Dehart  v.  Be'rthoud,  7 
Martin  (La.)  440  {distinguishing  Mont- 
serrat V.  Godet,  5  Martin  (La.)  522); 
Hemken  v.  Farmer,  3  Rob.  (La.)  155; 
Babin  v.  Winchester,  7  La.  460. 

Where  the  judgment  expresses  that 
it  was  confirmed  and  made  final  "on 
due  proof  of  the  plaintiffs."  it  is  suffi- 
cient.    Hubbell  V.  Clannon,  13  La.  494. 

3.  Signature.  —  Judgment  by  default 
must  be  read  and  signed  in  open  court. 
Laurent  v.  Beelman,  30  La.  Ann.  363. 
But  formerly,  where  a  judgment  by 
default  became  final  by  operation  of 
law,  it  did  not  require  the  signature  of 
the  judge  to  render  it  perfect  and  final. 
Babin  v.  Winchester,  7  La.  460. 

4.  See,  generally,  notes  to  Form  No. 
1 1 856,  supra. 

6.  See,  generally,  notes  to  Form  No. 
I 1858,  supra. 


Precedent.  —  In  Howard  v.  Tomlin- 
son,  27  Mich.  168,  the  judgment,  omit- 
ting formal  parts,  was  as  follows:  "  In 
this  cause  the  default  of  the  said  de- 
fendants for  want  of  a  plea  having 
been  duly  entered,  and  the  damages  of 
the  said  plaintiffs  having  been  assessed 
at  the  sum  of  two  thousand  one  hundred 
and  ninety-four  dollars  and  ninety-two 
cents  over  and  above  the  costs  and 
charges  by  them  about  their  suit  in 
this  behalf  expended:  Therefore,  on 
motion  of  W.  W.  Stickney,  attorney  for 
the  said  plaintiffs,  it  is  ordered  and 
adjudged  by  the  court  now  here  that 
the  said  plaintiffs  do  recover  against  the 
said  defendants  their  damages  afore- 
said, together  with  their  costs  and 
charges  aforesaid,  to  be  taxed,  and  that 
the  said  plaintiffs  have  execution  there- 
for." 

It  was  held  that  objection  to  the  judg- 
ment on  the  ground  that  it  did  not 
show  that  the  damages  were  assessed 
by  the  court  was  not  well  taken;  that 
in  the  absence  of  anything  to  the  con- 
trary it  is  to  be  presumed  that  the 
assessment  recited  was  made  by  the 
court. 

In  debt,  judgment  by  default  may  be 
as  follows,  to  wit: 

{Commencing  as  in  Form  No.  iiggj,  and 
continuing  down  to  *)"  therefore  on  mo- 
tion oi  Jeremiah  Mason,  Esq.,  attorney 
for  the  said  plaintiff,  it  is  ordered  and 
adjudged  by  the  court  that  the  said 
plaintiff  do  recover  against  the  said 
defendant  his  debt  aforesaid  in  the 
sum  of  two  hundred  dollars,  together 
with  his  costs"  {concluding  as  in  Form 
No.  ii8sS). 
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The  appearance  of  the  said  defendant  and  his  default  in  not  plead- 
ing having  been  duly  entered  ^  in  this  cause  according  to  the  rules 
and  practice  of  this  court*  and  the  damages  of  the  said  plaintiff  on 
occasion  of  the  premises  having  been  duly  assessed  by  the  court*  at 
the  sum  of  two  hundred  dollars  for  and  above  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  therefore,  upon  motion 
of  Jeremiah  Mason,  Esq.,  attorney  for  said  plaintiff,  it  is  ordered 
and  adjudged  that  the  said  plaintiff  do  recover  against  the  said 
defendant  his  damages  aforesaid,  together  with  his  costs,  (^concluding 
^s  in  Form  No.  11858). 

Form  No.  1 1  9  9  8  .* 

(  Title  of  court  and  cause  as  in  Form  No.  11859.') 

The  summons  (or  summons  and  complaint)^  in  this  action  having 
been  duly  served  on  Richard  Roe,  the  defendant,  on  the  sixth  day  of 
June,  A.  D.  \W9,  and  proof  thereof  filed  with  the  clerk,  and  no  answer 
to  the  complaint  herein  having  been  served  upon  or  received  by 
the  plaintiff's  attorney  within  the  time  allowed  by  law,  as  required  by 
the  summons: 

Now,  on  motion  of  Jeremiah  Mason,  plaintiff's  attorney,  it  is  hereby 
adjudged  thux.  John  Doe,  the  plaintiff,  recover  oi  Richard  Roe,  th^ 
defendant,  the  sum  of  one  thousand  dollars,  the  amount  and  interest 
claimed  in  the  summons,  \i\\\i  fifty -five  dollars,  costs  and  disburse- 
ments, amounting  in  the  whole  to  one  thousand  and  fifty-five  dollars. 

Dated  the  twenty-seventh  day  oi  June,  i899. 

John  Hancock,  Clerk  of  District  Court. 

1.  Entry  of  Appearance  and  Befanlt.  —  be  taken  by  plaintiff  for  want  of  plea. 
Upon  due  proof  of  the  service  of  a  copy  he  may,  in  cases  where  it  is  competent, 
of  the  declaration  and  notice  of  rule  to  make  reference  to  the  clerk  to  assess 
plead,  personally  on  the  defendant,  his  the  damages,  and  in  other  cases  the  or- 
appearance  shall  be  entered  in  the  der  shall  direct  that  the  assessment  be 
same  manner  as  if  process  had  been  made  by  court  or  by  a  jury.  Mich.  Cir. 
duly  served  and  returned,  and  his  de-  Ct.  Rules  (1896),  No.  12  (d).  But  where 
fault  may  be  entered  for  not  pleading,  the  damages  are  assessed  by  the  clerk, 
and  the  same  proceedings  may  be  had  reference  to  the  clerk  need  not  be 
against  such  defendant  in  all  respects  stated,  or  any  proceedings  in  conse- 
as  if  he  had  pleaded.  Mich.  Comp.  quence  thereof,  and  the  damages  shall 
Laws  (1897),  ^  9986.  And  if  either  be  stated  as  having  been  assessed  by 
party  shall  make  default  in  filing  or  the  court.  Mich.  Comp.  Laws  (1897),  § 
serving,  in  pleading  or  notice  within  10289.  And  where  the  judgment  does 
the  time  limited  by  rule  or  statute,  the  not  aflSrmatively  state  that  the  damages 
opposite  party  may  have  the  default  were  assessed  by  the  court,  it  will  be 
entered  in  the  common  rule  book  or  presumed,  in  the  absence  of  anything 
filedin  vacation  or  in  term  time.  Mich,  to  the  contrary,  that  the  assessment 
Cir.  Ct.  Rules  (1896),  No.  12  (a).  was  so  made.    -Howard  v.  Tomlinson, 

For  forms  of  such  entries  see  supra,  27  Mich.  168. 

Forms  Nos.  11982,  11983.  8.  Afinnesota.  —  S,\.zx.    (1894),  §  5354. 

Order  niairing  defoolt  absolute  shall  not  See,  generally,  notes  to  Form  No.  11859, 

be  necessary,  but  judgment  shall  not  supra. 

be  entered  on  a  default  until  at  least  4.  Where  a   copy   of   the   complaint 

one  day  in  term  has  passed  after  such  was  not  served  with  the  summons  and 

default.     Mich.  Cir.   Ct.   Rules  (1896),  defendant  fails  to  appear,  the  plaintiff 

^o.  12  (c).  cannot    recover   without    proving    his 

2.  Assessment  of  Damages. —  If  default  cause.     Minn.  Stat.  (1894),  §4986. 
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Form  No.  11999.' 

{Title  of  court  and  cause  as  in  Form  No.  11860.') 

And  now,  this  twentieth  day  of  September,  a.  d.  i2>98,  this  cause 
coming  on  to  be  heard,  plaintiff  appears,  and  the  court  finds  that  the 
defendant  has  had  personal  notice  of  this  suit  by  satisfactory  proof 
produced  by  the  plaintiff,^  but  the  defendant,  though  solemnly  called, 
comes  not  but  makes  default. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  do  have 
and  recover  from  the  defendant  the  sum  of  two  hundred  and  fifty 
dollars  ^  damages,  by  reason  (concluding  as  in  Form  No.  11860). 


Form  No.  12000. 

(Precedent  in  Miller  v.  Leeper,  120  Mo.  469.)* 
Augustus  y.  Miller,  plaintiff,  ^ 

V.  I 

John  H.  Leeper,  Public  Administrator  of  ! 

Lewis  Coutity,  Missouri,  havittg  in  charge  '^ 

the  estate  of  Zebulon  T.  Knight,  deceased, 

and  Samuel  Z.  Knight,  defendants. 

Now  at  this  seventeenth  day  of  September,  i891,  this  cause  coming 
on  to  be  heard,  and  the  said  John  H.  Leeper  having  been  duly  sum- 
moned comes  not  but  makes  default.  It  is  therefore  considered  that 
judgment  by  default  and  final  be  rendered  against  him.  Whereupon 
this  cause  is  submitted  to  the  court  on  the  petition  of  the  plaintiff, 
the  answer  of  the  defendant,  Samuel  Z.  Knight,  and  the  replication 
thereto,  and  the  proofs  taken  therein  having  been  argued  by  counsel 
for  the  respective  parties,  and  the  court  having  duly  considered  the 


1.  Mississippi.  —  The  defendant  shall 
plead  on  or  before  the  first,  day  of  the 
term  to  which  process  is  returnable  or 
within  such  other  time  as  the  court  by 
rule  or  otherwise  may  direct,  and  for 
want  of  plea  judgment  may  be  entered 
by  default.  Anno.  Code  (1892),  § 
722. 

Assessment  of  Damages.  —  In  actions 
founded  on  an  instrument  of  writing 
showing  the  sum  due,  or  on  open  ac- 
count, where  a  copy  of  the  account  is 
filed  with  the  declaration,  if  judgment 
be  rendered  on  demurrer,  by  confes- 
sion, or  by  default,  the  clerk  shall  cal- 
culate the  amount  due  for  principal  and 
interest,  and  judgment  shall  be  entered 
therefor  and  be  final,  if  not  set  aside 
during  the  term.  And  in  all  actions 
where  the  sum  due  does  not  so  appear, 
and  in  all  actions  sounding  in  damages, 
if  the  defendant  do  not  plead,  inter- 
locutory judgments  may  be  taken,  on 
which  writs  of.inquiry  shall  be  awarded, 
which  may  be  executed  at  the  same 
term  by  the  jurors  attending  court. 
And  after  a  writ  of   inquiry   shall   be 


executed,  and  judgment  rendered 
thereon  by  the  court,  the  same  shall 
not  be  set  aside  unless  good  cause  be 
shown  therefor  on  oath;  and  in  such 
case  the  defendant  shall  plead  imme- 
diately, and  the  plaintiff  shall  not 
thereby  be  delayed  of  his  trial.  Miss. 
Anno.  Code  (1892),  §749. 

2.  Service  of  Process.  —  Judgment  by 
default  shall  not  be  entered  at  the  re- 
turn term  unless  it  appear  that  the  pro- 
cess has  been  personally  served  on  the 
defendant.  Miss.  Anno.  Code  (1892), 
§  722.  But  where  service  of  process  is 
acknowledged  by  the  defendant,  and 
the  judgment  by  default  recites  that 
there  was  proof  of  the  acknowledg- 
ment of  the  service,  it  is  sufficient. 
Winston  v.  Miller,  12  Smed.  &  M. 
(Miss.)  550. 

3.  Amount.  —  Where  judgment  is  ren- 
dered by  default,  an  omission  of  the 
amount  for  which  it  is  rendered  is  fatal. 
Claughlon  v.  Black,  24  Miss.  185. 

4.  This  decree  was  affirmed  by  the 
supreme  court.  See,  generally,  notes 
to  Form  No.  11861,  supra. 
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same  doth  find  that  on  the  fifth  day  oi  June,  i878,  Augustus  /.  Miller 
SiXid  Joseph  A .  Miller  recovered  ugainst  Zedulon  T.  Knight  in  the  court 
of  one  John  James,  then  a  justice  of  the  peace  for  Canton  township, 
Lewis  County,  Missouri,  for  the  sum  of  ^4-73,  and  the  further  sum 
oi  ^.20,  for  their  costs;  that  on  the  tenth  day  of  June,  iS7S,  at  12 
o'clock  M.,  the  said  Augustus  a.nd  Joe  A.  Afiller  caused  a  transcript  of 
said  judgment  to  be  placed  in  the  office  of  the  cleric  of  the  Lewis 
county  circuit  court,  which  said  judgment  bears  interest  at  the  rate 
of  ten  per  cent,  per  annum;  that  on  the  twenty-ninth  day  oi  June, 
\Z81,  the  said  Zebulon  T.  Knight  departed  this  life  intestate,  leaving 
as  his  widow,  one  Dorothy  Knight,  and  his  heirs  at  law,  defendants 
Samuel  Z.  Knight,  George  P.  Knight  and  Cyrus  W.  Knight;  that  the 
defendant  yi7^«  ^.  Leeper -was  then  and  still  is  public  administrator 
of  said  Lewis  county,  and  did,  under  the  direction  and  order  of  the 
probate  court  of  said  county,  take  into  his  possession  and  charge  the 
estate  of  said  Zebulon  T.  Knight  on  the  nineteenth  day  oi  August,  iS91, 
and  said  August  J.  and  Joseph  A.  Miller  exhibited  a  copy  of  said  judg- 
ment of  said  circuit  court  to  the  probate  court  of  said  county  for  allow- 
ance and  classification,  and  that  said  judgment  was  on  said  last 
mentioned  day  allowed  in  the  sum  of  %135.95  against  the  estate  of 
said  Zebulon  T.  Knight,  allowed  and  classified  as  of  the  fourth  class 
of  demands;  that  on  the  third  day  oi  July,  \S90,  the  sa\d  Joseph  A. 
Miller  assigned  and  delivered  to  the  plaintiff  all  his  right,  title  and 
interest  in  and  to  said  judgment;  that  plaintiff  is  now  the  sole  and 
only  owner  thereof;  that  no  part  of  said  judgment  has  been  paid  but 
is  still  due  plaintiff;  that  the  estate  of  the  said  Zebulon  T.  Knight  is 
now  and  always  has  been  insolvent,  nor  has  the  defendant yM«  .^. 
Leeper  now  or  has  he  ever  had  in  his  hands  any  assets  belonging  to 
said  estate  wherewith  to  pay  said  judgment  or  any  part  thereof;  that 
at  and  prior  to  the  time  of  contracting  of  the  debt  to  said  Augustus 
J.  and  Joe  A.  Miller,  upon  which  the  aforesaid  judgment  was  ren- 
dered, and  at  the  time  of  the  rendition  against  said  Zebulon  in  their 
favor,  the  said  Zebulon  was  the  owner  in  fee  of  the  following  described 
real  estate,  to  wit:  Lots  numbers  1,  2  and  3  in  block  2  oi  Green  and 
Hawkins'  addition  to  the  town  of  Canton  in  the  county  of  Lewis  and 
the  state  of  Missouri. 

That  said  Zebulon  T.  Knight  in  his  lifetime  failing  to  pay  the  taxes 
hereon  due  the  state,  county,  and  town  of  Canton,  on  the  twentieth 
day  oi  January,  i879,  the  state  of  Missouri,  at  the  relation  of  IVilliam 
If.  Graves,  the  then  collector  of  the  revenue  of  said  county  oi  Lewis, 
commenced  an  action  against  the  said  Zebulon  T.  Knight,  for  the 
recovery  of  said  taxes,  in  the  Leti'is  county  circuit  court,  praying  that 
the  lien  of  the  state  be  enforced  against  said  real  estate  and  that  the 
same,  or  so  much  thereof  as  might  be  necessary,  be  sold  to  satisfy 
said  judgment,  interest  and  costs;  that  on  the  tenth  day  of  Afarch, 
iS79,  an  amended  petition  was  filed  in  said  cause  making  said  Dorothy 
Knight,  the  then  wife  of  said  Zebulon,  a  party  defendant  thereto,  and 
the  court  finds  that  said  Dorothy  Knight  had  no  interest  in  the  real 
estate  aforesaid  other  than  the  wife  of  said  Zebulon;  that  on  the  six- 
teenth day  of  March,  iSSO,  the  said  state  of  Missouri,  at  the  relation 
and  to  the  use  of  said  Graves,  recovered  a  judgment  against  the  said 
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Zehulon  and  Dorothy  Knight  for  the  sum  of  %S61.87^  taxes,  interest, 
penalties  and  costs,  and  the  court  decreed  that  the  lien  of  the  state 
be  enforced,  and  the  said  real  estate  aforesaid,  or  so  much  thereof 
as  might  be  necessary,  be  sold  to  satisfy  said  judgment,  interest  and 
costs,  and  that  a  special  fieri  facias  issue  thereon;  that  on  the  six- 
teenth day  of  August,  188O,  a  special  fieri  facias  was  issued  on  said 
judgment  from  the  office  of  the  Lewis  county  circuit  court,  directed 
to  William  S.  Richardson,  sheriff  of  said  county,  and  placed  in  his 
hands,  and  was  by  him  levied  upon  said  real  estate;  that  afterwards, 
to  wit,  on  the  sixteenth  day  of  September,  188O,  the  said  sheriff,  under 
said  fieri  facias,  sold  said  lots,  before  the  court  house  door,  in  the 
town  of  Monticello  in  said  county,  during  the  session  of  the  Lewis 
county  circuit  court;  that  said  Zebulon  T.  Knight  was  then  living; 
that  the  said  Dorothy  Knight,  the  then  wife  of  the  said  Zebulon, 
became  the  purchaser  of  said  lots  1,  2  and  3  of  block  2  aforesaid,  at 
and  for  the  sum  oi%250;  that  on  the  eighteenth  day  of  September,  1S8O, 
the  said  sheriff  of  said  county,  William  S.  Richardson,  executed  and 
delivered  to  the  said  Dorothy  a  deed  therefor;  that  said  real  estate, 
at  the  time  of  the  purchase  thereof  by  said  Dorothy,  was  worth  the 
sum  of  ^000;  that  the  said  Zebulon  T.  Knight,  at  the  time  of  the 
recovery  of  the  aforesaid  judgment  by  plaintiff  against  him,  on 
the  fifth  day  oi  June,  \Z13,  as  aforesaid,  was  in  failing  circum- 
stances, and  so  continued  to  be  at  the  date  of  the  purchase  of  the 
aforesaid  real  estate  by  the  sdXdi  Dorothy,  and  at  his  death  was  in- 
solvent; that  since  the  purchase  of  the  real  estate  as  aforesaid  by 
said  Dorothy  Knight,  she  has  departed  this  life,  leaving  as  her  sole 
and  only  heirs  at  law  the  defendant,  Samuel  Z.  Knight,  George  P.  and 
Cyrus  W.  Knight;  that  since  her  death  the  said  Cyrus  and  George  P. 
have  conveyed  all  their  title  and  interest  in  the  real  estate  aforesaid 
to  defendant  Samuel  Z.  Knight;  that  said  Dorothy  Knight,  at  the 
time  she  purchased  the  real  estate  aforesaid  and  received  the  deed 
therefor  from  said  sheriff,  was  the  wife  of  the  said  Zebulon  T.  Knight; 
that  she  purchased  said  real  estate  and  paid  therefor  with  the  money 
and  means  of  said  Zebulon,  and  took  the  deed  therefor  in  her  own 
name,  with  the  knowledge  and  consent  of  the  said  Zebulon  T.  Knight, 
with  the  intent  and  purpose  on  the  part  of  both  the  said  Zebulon  and 
Dorothy  to  hinder,  delay  and  defraud  the  plaintiff  and  other  creditors 
of  said  Zebulon,  and  that  the  said  deed,  so  executed  to  her  by  said 
sheriff  on  the  eighteenth  day  of  September,  188O,  is  fraudulent  and 
void  as  to  plaintiff  and  other  creditors  of  said  Zebulon. 

And  the  court  further  finds  that  there  is  now  due  and  owing  plain- 
tiff the  sum  of  $^65;  that  he  is  entitled  to  ten  per  cent,  interest  thereon 
from  this  date,  and  that  the  defendant  should  take  nothing  by  virtue 
of  his  plea  of  homestead  and  claim  for  improvements. 

Wherefore,  it  is  ordered,  adjudged  and  decreed  that  the  sheriff's 
deed,  so  executed  and  delivered  to  said  Dorothy  Knight  by  the  said 
sheriff,  on  the  eighteenth  day  of  September,  1S8O,  and  the  deeds  so 
executed  and  delivered  by  the  said  Cyrus  and  George  P.  Knight  to 
defendant  Samuel  Z.  Knight,  be  set  aside  and  for  naught  held  as 
against  the  plaintiff  and  other  creditors  of  the  said  Zebulon  T. 
Knight. 
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And  the  court  doth  further  order,  adjudge  and  decree  that  said 
real  estate  aforesaid,  or  so  much  thereof  as  may  be  necessary,  be 
sold,  and  the  proceeds  applied  to  the  payment  of  plaintiff's  demand 
with  the  interest  that  may  accrue  thereon  up  to  the  date  of  the  sale, 
together  with  the  costs  of  this  suit. 

Form  No.  1 2  o  o  z  . 

(Precedent  in  Sparks  v.  National  Masonic  Ace.  Assoc.,  73  Fed.  Rep.  278.)' 
Nannie  R.  Sparks,  plaintiff,    ^ 

V-  I 

Th£  National  Masonic  Accident  S- 

Association   of  Des  Moines,  1 

Iowa,  defendant.  J 

Now,  at  this  day  comes  the  plaintiff,  by  her  attorney,  and  defend- 
ant, though  duly  summoned  according  to  law,  and  three  times  solemnly 
called,  comes  not,  but  makes  default;  and  this  cause,  coming  on  to 
be  heard,  is  taken  up  and  submitted  to  the  court  for  trial  upon  the 
pleadings  and  the  evidence  of  the  plaintiff;  and,  after  hearing  the 
pleadings  and  the  evidence,  and  being  fully  advised  in  the  premises, 
the  court  doth  find  the  issues  for  the  plaintiff;  and,  being  requested 
by  the  plaintiff  to  make  a  finding  of  facts,  the  court  doth  find  the 
facts  to  be:  That  the  defendant  is  now,  and  was  at  all  times  herein- 
after mentioned,  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  loxva,  and  doing  a  life  accident  insurance  busi- 
ness in  the  state  of  Missouri-,  that  personal  service  was  had  upon 
defendant,  in  accordance  with  the  laws  of  this  state,  as  provided  for 
by  section  5912  of  the  Statutes  of  1889,  by  serving  the  writ  with  a 
copy  of  the  petition,  upon  the  superintendent  of  the  insurance  depart- 
ment of  this  state,  the  person  authorized  by  law  to  receive  such  ser- 
vice, more  than  thirty  days  before  the  first  day  of  this  term.  The 
court  further  finds  that,  on  the  i-^^day  oi  May,  i893,  defendant  duly 
issued  to  Samuel  P.  Sparks,  late  of  Warrensbiirg,  Missouri,  then  hus- 
band of  plaintiff,  since  deceased,  in  his  lifetime,  for  the  benefit  of  this 
plaintiff,  then  his  wife,  now  his  widow,  in  case  of  accidental  death,  its 
certain  benefit  certificate  of  insurance,  herein  sued  on,  numbered 
Jf,83o,  for  Jive  thousand  dollars,  under  the  hand  of  its  president  and 
secretary,  with  its  corporate  seal  affixed;  that  said  defendant,  in  and 
by  said  certificate,  agreed  and  bound  itself  to,  and  thereby  did,  con- 
stitute and  accept  said  Samuel  P.  Sparks  as  a  benefit  member  of  said 
association,  and  thereby  agreed  and  bound  itself  to  pay,  in  ninety 
days  after  there  shall  have  been  furnished  to  said  association  satis- 
factory proofs  of  the  death  of  said  member,  Samuel  P.  Sparks,  result- 
ing from  any  bodily  injury,  during  the  life  of  this  certificate,  through 
external,  violent,  and  accidental  means,  which,  independently  of  all 
other  causes,  resulted  in  death  within  ninety  days  from  the  date  of 
said  injury,  to  this  plaintiff,  as  the  beneficiary  named  in  said  certifi- 

1.  This  form  was  introduced  in  evi-     and  that  judgment  was  therefore  void, 
dence  in  an  action  upon  this  judgment     It  was  held,  however,  that  there   was 
in  the  federal  court,  and  the  defense     proper  service  on  the  defendant, 
was  that  the  court  rendering  the  same        See,    generally,  notes  to  Form    No. 
was  without  jurisdiction  of  defendant,     11861,  JM/»ra. 
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cate,  the  sum  oi  five  thousand  diO\\2S^  ($5,00C>),  unless  said  sum  should 
exceed  the  amount  to  be  realized  by  said  association  from  one  quar- 
terly payment  of  two  dollars,  made  and  collected  from  all  its  mem- 
bers at  the  date  of  said  accident,  and  in  that  event  to  pay  to  the 
plaintiff  the  sum  so  to  be  realized  from  said  quarterly  payments,  in 
consideration  of  the  payment  to  it  by  the  said  member,  Samuel  P. 
Sparks,  the  membership  fee  oi  five  dollars,  and  in  further  considera- 
tion of  the  warranties  in  the  application  of  the  said  Sparks,  for  this 
certificate,  which  application  is  indorsed  upon  said  policy,  and  in 
further  consideration  of  such  future  payments  and  conditions  of,  or 
as  maybe  required  under  the  articles  of  incorporation  and  by-laws  of 
said  association,  and  in  further  consideration  that  he  accepts  said 
certificate  subject  to  all  the  conditions  indorsed  thereon.  The  court 
further  finds  that  Samuel  P.  Sparks  duly  paid  the  defendant  the  said 
sum  of  five  dollars,  membership  fee,  upon  receipt  of  said  certificate, 
and  paid  all  further  payments  and  assessments  demanded  of  or 
required  of  him  by  the  defendant,  or  that  are  provided  for  by  said 
certificate,  or  required  by  the  articles  of  incorporation  or  the  by-laws 
of  said  association,  as  soon  as  the  same  became  due;  that  said  Samuel 
P.  Sparks  departed  this  life  on  the  16th  day  of  September,  \W2;  that 
his  death  was  the  result  of  a  bodily  injury,  which  was  effected  through 
external,  violent  and  accidental  means,  which,  independently  of  all 
other  causes,  brought  about  his  death  immediately,  to-wit,  the  result 
of  a  deep  gash  cut  in  his  throat,  with  a  razor,  in  his  own  hands,  while 
he,  the  said  Samuel  P.  Sparks,  was  insane,  mentally  deranged,  and 
wholly  incapable  of  forming  any  mental  design;  that  his  death  was 
not  the  result  of  any  exposure  to  unnecessary  danger,  nor  medical 
nor  surgical  treatment,  nor  of  the  violation  of  law  or  the  rules  of  any 
corporation,  nor  of  taking  poison,  nor  of  inhaling  gas,  nor  disease, 
nor  bodily  infirmities.  The  court  further  finds  that  said  Samuel  P. 
Sparks,  from  the  time  of  the  issuance  of  said  certificate  to  the  date 
of  his  death,  kept  all  the  covenants,  performed  all  the  conditions, 
complied  with  all  the  rules  and  requirements  provided  for  by  said 
certificate,  his  said  application,  and  the  articles  of  incorporation  and 
by-laws  of  said  association.  The  court  further  finds  that,  imme- 
diately after  the  happening  of  the  accident  and  injury  which  resulted 
in  the  death  of  the  said  Samuel  P.  Sparks,  the  insured  under  said  cer- 
tificate, plaintiff  gave  notice,  in  writing,  to  the  defendant,  at  its  home 
office  in  Des  Moines^  Iowa,  of  the  happening  of  said  accident,  the 
result  of  said  injury,  the  particulars  thereof,  and  the  death  of  said 
Samuel  P.  Sparks,  giving  the  time  and  place  of  his  death  and  her 
relationship  to  him  and  right  to  claim  under  said  certificate.  The 
court  further  finds:  That  on  the  18th  day  ol November,  \W2,  plaintiff 
caused  to  be  made,  furnished,  and  forwarded  to  said  defendant,  at  its 
home  office,  at  Des  Moines,  Iowa,  satisfactory  proofs  of  the  said  acci- 
dent and  injury  to  said  member  Samuel  P.  Sparks;  the  time,  place, 
and  manner  in  which  it  occurred;  the  time,  place,  and  manner  of 
his  death  resulting  therefrom,  —  showing  valid  claim  of  this  plaintiff 
for  the  sum  of  five  thousand dioWdirs  on  account  of  the  accidental  death 
of  said  Samuel  P.  Sparks,  resulting  from  said  injury,  under  the  terms 
of  said  certificate.     That  said  proofs  comprised  a  sworn  certificate  of 
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the  attending  physician,  of  the  attending  undertaker,  of  the  attend- 
ing clergyman,  of  the  claimant,  and  of  a  disinterested  friend,  and 
were  made  upon  and  in  accordance  with  the  blanks  furnished  by  said 
association.  That  said  proofs  were  received,  accepted,  and  retained 
by  defendant,  on  the  21st  day  oi November,  i892.  The  court  further 
finds  that  the  sum  realized  by  said  association  from  one  quarterly 
payment  of  fmo  dollars,  made  and  collected  from  all  its  members  at 
the  date  of  said  accident,  would  amount  to  more  than  the  sum  of 
^ve  thousand  doWars.  The  court  further  finds  that,  by  reason  of  the 
premises,  plaintiff  is  entitled  to  have,  receive,  and  recover  from 
defendant  association,  on  the  21st  day  of  February,  iS93,  ninety  days 
after  the  receipt  of  the  said  proof  by  said  defendant,  the  sum  oi  five 
thousand  doWdiXs  on  account  of  said  certificate;  but  that  said  defend- 
ant then  and  ever  since  has  failed,  refused,  and  neglected  to  pay  this 
plaintiff  this  sum,  or  any  part  thereof,  although  often  requested  so 
to  do.  Wherefore  it  is  considered  and  adjudged  by  the  court  that 
the  plaintiff  do  have  and  recover  of  and  from  the  defendant  the  said 
sum  oi  five  t/iousand  doWars,  with  six  per  cent,  interest  thereon  from 
said  February  21,  iS93,  amounting  at  this  date  to  five  thousand  two  hun- 
dred and  twenty-five  dollars,  with  interest  thereon  from  this  date  till 
paid  at  the  rate  of  six  per  cent,  per  annum,  together  with  her  costs 
in  this  behalf  expended,  and  have  execution  therefor. 

Form  No.  I2  002.< 

(Commencing  as  in  Form  No.  11865,  and  continuing  down  to  f .) 
Now  at  this  term  the  plaintiff  appears;  the  defendant,  though  three 
times  called,  appears  not,  but  makes  default. 

It  is  therefore  considered  by  the  court  that  (concluding  as  in  Form 
No.  11865). 

Form  No.  12003.* 

New  Jersey  Supreme  Court. 
John  Doe     [q^  Contract.^ 
Ht^h^rdEoe  \  ^^^^"^^  ^"^  Assessment. 

1.  If  a  defendant  on  whom   process    damages  in  open  court.     N.  J.    Gen. 
has  been  duly  served  neglects  to  appear     Stat.  (1895),  p.  2558,  S  I49- 

at  the  court  to  which  the  same   is  re-  In   actions  ex   contractu,  where  the 

turnable,  his  default  shall  be  recorded  damages  or  sum  recovered  are  a  mere 

and  judgment  shall  be  entered  against  matter  of  calculation  or  can  readily  be 

him  for  such  damages  as  upon  inquiry  ascertained,  the  same  may  be  assessed 

the  plaintiff  appears  to  have  sustained,  or  ascertained  on  judgment  by  default 

N.  H.  Pub.  Stat.  (1891),  c.  222,  ^  i.  by  the  court  or  clerk,  as  in  actions  of 

2.  See,  generally,  notes  to  Form  No.  assumpsit.     N.  J.  Gen.  Stat.  (1895),  p. 
I1866.  su/>ra.  2558,  g  150. 

AssessmentofDamages.  — Where  inter-  S.  In  tort,  judgment  by  default  may 

locutory  judgments  in   actions  of  as-  be  as  follows,  to  wit: 

sumpsit   shall   be   entered   by   default  {Commencing as  in  Form  No.  13003,  and 

against    the    defendant,    the    plaintiff  continuing  dovm  to  ^) '' zomva\%s\on  oi 

may  have  his  damages  assessed  by  the  the  tort  in  said  declaration   mentioned 

court,  or,  when  the  court  is  not  actually  to  two  hundred  Ao\\2l.x%.  besides  his  costs 

in  session,  by  the  judge  thereof,  or  by  and  charges  by  him  in  his  suit  in  this 

the  clerk,  unless  a  rule  shall  be  entered  behalf  expended. 

for  a  writ  of  inquiry  or  assessment  of  Therefore  it  is  considered  that  the 
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As  yet  of  the  tenth  day  of  October^  a.  d.  one  thousand  eight  hun- 
dred and  ninety-eight. 

Witness,  John  Marshall^  Esq.,  Chief  Justice. 

Calvin  Clark,  Clerk. 
Jeremiah  Mason,  Attorney. 
Judgment  entered  the  tenth  day  of  December^  one  thousand  eight 
hundred  and  ninety-eight. 

Damages ^00 

Costs SO 


$230 


{Jlere  set  out  a  copy  of  all  the  pleadings.  )* 

And  now,  to  wit,  the  tenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight,  before  the  justices  of 
the  Supreme  Court  of  New  Jersey  at  Trenton,  comes  the  above  named 
plaintiif,  by  his  aforesaid  attorney,  and  the  above  named  defendant, 
although  solemnly  called,  comes  not,  but  makes  default,!  wherein 


said  plaintiff  do  recover  against  the 
defendant  his  damages  aforesaid,  as- 
sessed at  the  sum  of  two  hundred  dol- 
lars, and  also  thirty  dollars  for  his  costs 
and  charges  by  the  court  now  here  ad- 
judged to  the  said  plaintiff  and  with 
his  assent,  which  said  damages,  costs 
,  and  charges  in  the  whole  amount  to 
two  hundred  and  thirty  dollars,  and  let 
the  said  defendant  be  taken  and  safely 
kept  until  released  by  due  course  of  law. 

Judgment  signed"  (concluding  as  in 
Form  No.  1200^). 

In  contract  or  itort  with  damages  assessed, 
judgment  by  default  may  be  as  follows, 
to  wit: 

{Commencing as  in  Form  No.  I200j,and 
continuing  down  to  f)  "and  thereupon 
the  said  plaintiff  prays  judgment  and 
his  damages  by  reason  of  the  premises 
in  his  declaration  above  mentioned  to 
be  assessed  and  adjudged,  and  the  said 
damages  having  been  duly  assessed 
at  the  sum  of  two  hundred  dollars  be- 
sides his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended; 

Therefore,  it  is  considered  that  the 
said  plaintiff  do  vecovex"  {concluding  as 
in  Form  No.  isooj). 

In  debt,  judgment  by  default  may  be . 
as  follows,  to  wit: 

{Commencing  as  in  Form  No.  i200j,and 
continuing  down  to  %)  "Therefore  it  is 
considered  that  the  said  plaintiff  re- 
cover against  the  said  defendant  his 
debt,  and  also  thirty  dollars  for  his 
damages  which  he  has  sustained,  as 
well  on  occasion  of  the  detention  of 
said  debt  as  for  his  costs  and  charges 
by  him  about  his  suit   in   that  behalf 


expended,  by  the  court  now  here  ad- 
judged to  the  said  plaintiff,  and  with 
his  assent.  And  the  said  defendant  in 
mercy,  etc. 

Judgment  signed "  {concluding  as  in 
Form  No.  120OJ). 

In  debt  with  damages  assessed,  judg- 
ment by  default  may  be  as  follows,  to 
wit: 

{Commencing as  in  Form  No.  i200j,and 
continuing  down  to  %)  "and  thereupon 
the  said  plaintiff  prays  judgment  for 
his  said  debt,  and  the  damages  which 
he  hath  sustained  by  occasion  of  the 
obtaining  of  the  said  debt  to  be  ad- 
judged to  him,  and  because  it  is  sug- 
gested and  proved,  and  manifestly 
appears  to  the  said  court  here  that  the 
said  plaintiff  hath  sustained  damages 
on  occasion  of  the  detention  of  the  said 
debt  in  the  sum  oi  fifty  dollars  besides 
his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended. 

Therefore  it  is  considered  that  the 
said  plaintiff  do  recover  against  said 
defendant  his  said  debt  and  his  dam- 
ages aforesaid  in  the  sum  oi  fifty  dol- 
lars, by  the  court  before  the  justices 
thereof  in  form  aforesaid  assessed,  and 
also  the  sum  of  thirty  dollars  for  his 
said  costs  and  charges  by  the  court 
before  the  justices  thereof  now  here 
adjudged  to  the  said  plaintiff,  of  in- 
crease and  with  his  consent,  which  said 
damages,  costs  and  charges  in  the 
whole  amount  to  two  hundred  and  eighty 
dollars.  And  the  said  defendant  in 
mercy,  etc. 

Judgment  signed"  {concluding  as  in 
Form  No.  12003). 
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the  saidyi7-^«  Doe  remains  undefended  against  the  sdixA  Richard  Roe, \ 
and  thereupon  the  said  John  Doe  prays  judgment  and  his  damages 
by  reason  of  the  premises  to  be  adjudged  to  him,  etc.,  and  because 
it  is  suggested  and  proved,  and  manifestly  appears  to  the  court 
that  the  %2\6.  John  Doe  hath  sustained  damages  on  occasion  of  the  § 
nonperformance  of  the  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  to  two  hundred  dollars,  besides  his  costs 
and  charges  by  him  about  his  suit  in  this  behalf  expended. 

Therefore  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  said  defendant  his  damages  as  aforesaid  in  form  aforesaid  assessed 
to  the  sum  of  two  hundred  dollars,  and  also  thirty  dollars  for  his  costs 
and  charges  by  the  court  now  here  adjudged  to  the  said  plaintiff,  and 
with  his  assent,  which  said  damages,  co§ts  and  charges  in  the  whole 
amount  to  two  hundred  and  thirty  dollars.  And  the  said  defendant 
in  mercy,  etc. 

Judgment  signed  this  tenth  day  oi  December,  i898. 

John  Marshall,  Chief  Justice. 

Form  No.  z  2004.* 

(7/V/<?  of  cause  as  in  Form  No.  11867.) 

Comes  the  plaintiff  in  the  above  entitled  cause,  by  Jeremiah 
Mason,  his  attorney,  and  the  said  defendant,  although  duly  served 
with  process  herein,  is  now  three  times  duly  called,  but  comes  not, 
and  makes  default,  and  on  motion  of  plaintiff  a  trial  by  jury  is  now 
waived  herein,  and  this  case  is  now  submitted  to  the  court  for  trial, 
and  the  court  after  hearing  the  proofs  submitted,  and  being  suffi- 
ciently advised  in  the  premises,  finds  for  the  plaintiff,  and  assesses 
the  damages  at  two  thousand  dollars. 

It  is  therefore  considered  and  adjudged  by  the  court  that  said 
plaintiff  (^concluding  as  in  Form  No.  11867). 

Form  No.  12005.' 

(  Title  of  court  and  cause  as  in  Form  No.  11868. ) 

Pursuant  to  an  order  in  the  above  entitled  cause,  made  on  the 
thirtieth  day  of  September,  A.  D.  i%99,  which  said  order  (^reciting  order 
ifi  full  or  in  substance) : 

1,  New  Mexico. —  Comp.  Laws  (1897),  is  therefore  considered  and  adjudged 
§§2685,  subs.  106,  3068.  See,  generally,  by  the  court,  that  the  said  plaintiflF, 
notes  to  Form  No.  11867,  supra.  Felix  Martinez,  recover  of  the  said  de- 
Precedents. —  In  Holzman  v.  Marti-  fendant,  Philip  Ifolzman,  the  sum  of 
nez,  2  N.  Mex,  271,  the  following  judg-  two  ikousand'  AoW&r*,,  his  damages  as- 
ment  is  set  out,  to  wit:  sessed  as  aforesaid,  and  also  his  costs 
**  Felix  Martinez  )  .  .  .  .  in  this  behalf  expended,  taxed  to  j/jr/y- 
v                f  Assumpsit  begun  by  ^^  ^^j,^^g  ^^^j  ^|,>,^  ^^^^^  ^^^  ^^at  he 

Philip  Holzman.)          attachment.  have  execution  therefor." 

Now  comes  the"  said  plaintiff,  by  his  But  the  proceedings  in  this  case  were 

attorney,    G.    IV.    Prichard,   Esq.,  and  reversed   because   of   irregularities    in 

the  said   defendant,  having  made  de-  the  writ. 

fault  on  a  former  day  of  the  present  See  also  a  form  in  Metzger  v.  Wad- 

term,  and  no  jury  being  demanded  by  dell,  i  N.  Mex.  400. 

the  said  plaintiff,  the  court,  after  hear-  2.  New     York.  —  Code     Civ.     Proc, 

ing  the  evidence,  assesses  the  damages  (1899),  §  1215  et  seq.     See  also  the  notes 

of  the  said  plaintiff  by  reason  of  the  to  Form  No.  I1868,  supra. 
premises,  at  two  thousand  dollars.     It 
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Now  therefore,  on  motion  of  Oliver  Ellsworth,  attorney  for  the  plain- 
tiff, in  the  above  entitled  action,  it  is  hereby  adjudged  t\\a.t  John  Doe^ 
the  plaintiff,  do  have  and  recover  of  and  from  Richard  Roe,  the  defend- 
ant, the  sum  of  one  thousand  6.o\\B.rs,  together  with  one  hundred  6.o\\dirs>y 
his  costs  and  disbursements,  amounting  in  all  to  the  sum  of  one 
thousand  and  one  hundred  dollars,  and  that  the  ^2\Cl  John  Doe,  the 
said  plaintiff,  have  execution  therefor. 

Dated  this  thirtieth  day  of  September,  a.  d.  \Z99. 

Calvin  Clark,  County  Clerk  of 
Suffolk  County,  New  York. 

Form  No.  1 2  o  o  6  .^ 

Wake  County :  —  In  the  Superior  Court. 

J     ^         '.  P  '       /  Judgment  for  the  Plaintiff  where  the  Sum- 

Richard  Roe,  defendant.  (  ^«"^  ^^^  personally  served. 

At  a  Superior  Court,  held  at  the  court-house  in  Raleigh,  on  the  twenty- 
second  day  of  March,  i  W6. 

Present,  Hon.  John  Marshall,  Judge: 

The  summons  herein  having  been  personally  served  on  the  defend- 
ant,2  and  he  not  having  demanded  a  copy  of  the  complaint,  and  no 
answer  or  demurrer  having  been  served  on  the  plaintiff's  attorney 
(or  filed  with  the  clerk  of  this  county),  now  on  motion  of  Jeremiah 
Mason,  the  plaintiff's  attorney : 

It  is  adjudged,  that  the  plaintiff,  John  Doe,  do  recover  of  the 
defendant,  Richard  Roe,  the  sum  of  one  thousand  dollars,  principal 
money,  and  y^/Vy  dollars  interest,  together  with  j/lx/y  dollars,  costs  and 
disbursements,  amounting  in  the  whole  to  one  thousand  one  hundred  and 
ten  dollars  (with  interest  on  the  principal,  to  wit:  one  thousand do\la.TS, 
till  paid). 

John  Marshall,  Judge  Fourth  District. 

Form  No.  12007.^ 

State  of  North  Dakota,  \  In  District  Court, 

County  of  Burleigh.        J  Sixth  Judicial  District. 

John  Doe,  plaintiff,        ) 

against  v  Judgment  on  Failure  to  Answer. 

Richard  Roe,  defendant.  ) 

The  summons  and  complaint  in  this  action  having  been  *  regularly 
served  upon  the  defendant  on  the  sixth  day  of  September,  iS99,  and 

1.  North  Carolina. — Code  (1883),  §  and  answer,"  an  innocent  purchaser 
385.  See,  generally,  notes  to  Form  No.  undersucha  judgment  will  be  protected, 
1 1869,  supra.  even  though  the  judgment  be  afterward 

2.  Where  personal  service  of  a  sum-  set  aside  on  the  ground  that  in  point  of 
mons  is  recited  in  the  following  words,  fact  there  had  been  no  service  of  process, 
to  wit:  "  that  the  non-resident  defend-  and  so  far  as  he  is  concerned  the  judg- 
ant,  George  Harrison^  has  been  duly  ment  is  conclusive  against  all  persons, 
notified  by  publication  to  appear  and  Harrison  v.  Hargrove,  120  N.  Car.  96. 
answer,*  *  *  and  that  the  resident  de-  8.  North  Dakota. —  Rev.  Codes  (1895), 
fendants  have  been  duly  served  with  §  5413.  See,  generally,  notes  to  Form 
processes  summoning  them  to  appear  No.  11870,  supra. 
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proof  of  such  service  having  been  filed  with  the  clerk  of  this  court, 
and  the  court,  upon  due  proof  of  such  service  and  of  defendant's 
default  therein  having  ordered  i  judgment  in  accordance  with  the 
prayer  of  the  plaintiff's  complaint; 

Now  therefore,  on  motion  oi  Jeremiah  Mason,  attorney  for  said 
plaintiff,  it  is  adjudged  and  determined  that  the  plaintiff  above  named 
do  have  and  recover  of  and  from  Richard  Roe,  the  defendant,  the 
sum  of  one  thousand  dollars  and  fifty  cents,  damages  and  interest 
thereon,  together  with  the  costs  and  disbursements  herein,  taxed  and 
allowed  at  the  sum  of  sixty  dollars  and  fifty  cents,  making  a  total 
judgment  of  one  thousand  and  sixty-one  dollars. 

Witness  {concluding  as  in  Form  No.  11870). 

Form  No.  12008. 

(Precedent  in  Merten  v.  San  Angelo  Nat.  Bank,  5  Okla.  586.)' 
[(^Title  of  court  and  cause  as  in  Form  No.  11872.)]^ 
Now  on  this  first  day  of  November,  iS93,  this  cause  coming  on  for 
trial  in  its  regular  order,  pursuant  to  the  assignment  of  causes  on 
the  calendar  of  the  court,  and  the  plaintiff  appearing  not  in  person 
nor  by  attorney,  and  the  defendant  appearing  by  Asp,  Shartel  &* 
Cottingham,  his  attorneys,  who  make  application  for  judgment  by 
default  against  the  plaintiff,  and  the  court  having  examined  this 
cause,  finds  that  said  plaintiff  is  in  default  of  a  reply  to  the  matter  of 
the  defense  contained  in  the  first  paragraph  of  the  answer  of  said 
defendant;  that  said  plaintiff  has  been  duly  ruled  to  reply  and  that 
such  rule  has  long  since  expired.  Therefore  the  court  finds  that  the 
defendant  is  entitled  to  judgment.  The  plaintiff  is  three  times  duly 
called  and  comes  not.  It  is,  therefore,  considered,  ordered  and 
adjudged  that  the  plaintiff  take  nothing  by  this  action;  that  the  said 
defendant,  W.  H.  Merten,  have  and  recover  of  and  from  said  plaintiff 
the  costs  of  this  action,  taxed  at  % . 

Form  No.  12009.* 

{Commencing  as  in  Form  No.  11875,  and  continuing  down  to  f)  to 
prosecute  the  same,  and  the  court  here  finds  that  the  defendant  has 
had  personal  notice  of  this  suit  by  satisfactory  proof  produced  by  the 

1.  Order  of  Court.  —  Judgment  is  en-  against  the  defendant  herein  for  the 
tered  by  the  clerk  upon  an  order  of  the  sum  of  otu  thousand  dollars  and  fifty 
court  or  of  the  judge  thereof.  N.  Dak.  cents,  the  amount  asked  in  the  sum- 
Rev.  Codes  (1895),  §  5479.  The  order  of  mons,  together  with  the  costs  and  dis- 
the  court  may  be  as  follows,  to  wit:  bursementsof  this  action  to  be  taxed  by 

{Commencing as  in  Form  No.  12007,  and  the  clerk. 

continuing  down  to*)"  personally  served  Let  judgment  be  entered  accordingly, 

on  Richard  Roe,  the  defendant,  on   the  Dated  this  eighth  day  of  October,  a.  d. 

sixth  day  of  September,  A.  D.  1899,  and  1899. 

no  answer  or  demurrer  to  the  complaint  By  the  Court, 

having  been   received  by  or  served  on  John  Marshall,  Judge." 

the  plaintiff's  attorney,  as  required  by  2.  See,  generally,  notes  to  Form  No. 

the  summons,  and  no  appearance  hav-  11872,  j«/ra. 

ing  in  any  manner  been  made  by  the  3.  The  matter  to  be  supplied  within 

said  defendant;  [  ]  will  not  be  found   in   the  reported 

It   is   now,    on    motion    of  Jeremiah  case. 

Mason,  attorney  for  said  plamtiff,  or-  4.  Rhode  Island.  —  Upon   default    or 

•dered    that    plaintiff    have    judgment  submission  of  the   defendant   in   any 
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plaintiff,  but  the  defendant,  though  solemnly  called,  comes  not,  but 
makes  default. 

Therefore,  it  is  considered  by  the  court  that  the  said  plaintiff  do 
recover  against  the  said  defendant  two  hundred  and  fifty  dollars 
damages,^  and  his  costs  in  this  behalf  laid  out  and  expended,  here 
taxed  by  the  court  at  thirty  dollars,  and  that  he  have  execution 
therefor.     Entered  {concluding  as  in  Eorm  No.  11875). 

Form  No.  12010.' 

State  of  South  Carolina.  )  ^       ^     r  r-  m 

P       ^      c  Y    1.  c  Court  of  Common  Pleas. 

John  Doe,  plaintiff,        j 

against  >•  Judgment  by  Default. 

Richard  Roe,  defendant.  ) 

{Affidavit  of  default. ) 
Judgment. 

October  31st,  x899.  The  summons  and  complaint  in  this  action 
having  been  personally  served  on  Richard  Roe,  the  defendant,  on  the 
second  da.y  of  October,  iS99,  and  no  answer  or  demurrer  to  the  com- 
plaint having  been  received  by  the  plaintiff's  attorney,  as  required 
by  the  summons  in  this  action,  and  the  said  case  having  been  duly 
filed  and  docketed,  and  called  in  open  court,  as  provided  by  law, 
during  the  October  term  of  this  court,  and  an  order  for  judgment 
having  been  indorsed  on  the  complaint  in  this  action,  and  signed  by 
Mr.  ]\xs,i\ct  John  Marshall,  the  presiding  judge. ^ 

Now,  on  motion  of  Oliver  Ellsworth,  plaintiff's  attorney,  it  is  hereby 
adjudged  Xhat  John  Doe,  the  plaintiff,  recover  o{  Richard  Roe,  the 
defendant,  the  sum  of  one  thousand  dollars,  the  amount  and  interest, 
with  one  hundred  dollars  costs  and  disbursements,*  amounting  in  the 
whole  to  the  sum  of  one  thousand  and  one  hundred  doUars. 

Dated  (concluding  as  in  Form  No.  1187&). 

Form  No.  1 2  o  1 1  .* 

(Precedent  in  Gowan  v.  Gentry,  32  S.  Car.  370.)* 
Judgment. 

November  12th,  i885.  The  summons  in  this  action  having  been 
personally  served  on  Richard  Roe,  the  defendant,  on  the  second  day 

case  at  law,  judgment  shall  be  entered  plaint,  is   a    clerical    error    only,    not 

at    any   time    thereafter    on    ex-parte  vitiating  judgment  entered  upon  such 

motion    and    proper    proof    of   claim,  order.     Henlein  v.  Graham,  32  S.  Car. 

Gen.  Laws  (1896),  c  246,  §  i.  303. 

1.  Assessment  of  Damages.  —  If  judg-  4.  Relief  Granted.  —  After  answer  filed, 
ment  be  rendered  by  default,  the  dam-  the  judgment  need  not  be  limited  to 
ages  shall  be  assessed  by  the  court  with  the  prayer  in  the  complaint,  but  may 
or  without  the  intervention  of  a  jury,  grant  any  relief  consistent  with  issues 
in  the  discretion  of  the  court.  R.  I.  raised.  Christopher  v.  Christopher,  18 
Gen.  Laws  (i8g6),  c.  243,  §  5.  S.  Car.  600. 

2.  South  Carolina. — Code  Civ.  Proc.  5.  South  Carolina. — Code  Civ.  Proc. 
(1893),  §  267,  as  amended  Laws  (1899),  (1893),  p  266  et  seq.,  as  amended  Laws 
p.  41-  (1899),  P-  43-     See  also  notes  to  Form 

3.  The  omission  of  the  words   "have  No.  12010,  supra. 

judgment,"  in  the  order  of  the  judge         6.  In  this  case  it  was  held  that  the 
for  judgment    indorsed   on    the   com-     judgment   was    sufficient.     The   judg- 
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of  October^  a.  d.  \%85,  and  no  answer  or  demurrer  to  the  com- 
plaint having  been  received  by  the  plaintiff's  attorney,  as  required 
by  the  summons  in  this  action,  and  the  said  case  having  been  duly 
filed  and  docketed,  and  called  in  open  court,  as  provided  by  law, 
during  the  October  term  of  this  court,  and  an  order  for  judgment 
having  been  endorsed  on  the  complaint  in  this  action,  and  signed  by 
Mr.  Justice  Witherspoon,  the  presiding  judge. 

Now,  on  motion  of  Oliver  Ellsworth,  plaintiff's  attorney,  it  is 
hereby  adjudged  \.\\dX  John  Doe,  the  plaintiff,  recover  oi  Richard  Roe ^ 
the  defendant,  two  hundred  dollars,  the  amount  claimed,  and  interest 
with  sixty-nine  and  50-100  [dollars], ^  costs  and  disbursements, 
amounting  in  the  whole  to  the  sum  of  two  hundred  and  sixty-nine 
50-100  dollars. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

Judgment  signed  and  entered  this  thirty-first  day  of  October,  a.  d. 
iZ99. 

[(seal)]  1  Calvin  Clark,  Clerk. 

Form  No.  120  12.* 

(  Title  oj  court  and  cause  as  in  Form  No.  11877.') 

The  summons  in  this  action  having  been  personally  served  on 
Richard  Roe,  the  defendant,  on  they^rx/day  of  November,  a.  d.  i899, 
and  no  answer  or  demurrer  to  the  complaint  having  been  served  on 
the  plaintiff's  attorney  as  required  by  the  summons,  and  no  appear- 
ance having  in  any  manner  been  made  by  the  defendant. 

Now,  on  motion  of  Jeremiah  Mason,  plaintiff's  attorney,  it  is  hereby 
adjudged  \.\\2X  John  Doe,  the  plaintiff,  recover  oi  Richard RoCy  the 
defendant,  {concluding  as  in  Form  No.  1187T). 

Form  No.  12013.* 

{Title  of  cause  as  in  Form  No.  11878.) 

On  motion  of  Jeremiah  Mason,  plaintiff's  attorney,  the  defendant  was 
solemnly  called  to  come  into  court  and  defend  his  suit,  but  failed  to 
do  so. 

It  is  therefore  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant three  thousand  dollars,  the  amount  due  on  the  note  tried  on,  and 
also  the  costs  (or  recover  of  the  defendant  his  damages  to  be  assessed  by 
jury  at  the  present  term). 

ment  was  entered  up  on  a  blank  form  and  defend  at   the   time  prescribed  by 

imperfectly  filled   up  and   signed,   but  law,  judgment  by  default  may  be  taken 

not  sealed  by  the  clerk;  the  irregulari-  against    him.      Tenn.    Code   (i8g6).  § 

ties   in    the    judgment   were    such   as  4678.     In  such   case  the  judgment   is 

might  be  corrected  by  amendment.  final    if  the   amount   of   the   plainiifT's 

1.  The  matter  enclosed  by  [  ]  is  not  claim  can  be  ascertained  by  simple 
found  in  the  reported  case.  calculation  from  the  papers.     When  the 

2.  South  Dakota.  —  Dak.  Comp.  Laws  amount  cannot  be  thus  readily  ascer- 
(1887),  §  5025.  tained,   the  damages  will   be  assessed 

See,  generally,  notes  to  Form  No.  by  a  jury  impaneled  at  the  same  term 
I1877,  supra.  for  the  purpose.      Tenn.  Code   (1896), 

3.  If    the   defendant   fail   to   appear    §  4679. 

781  Volume  10. 


12014.  JUDGMENTS  AND  DECREES.  12016* 

Form  No.  12014.' 

(^Title  of  cause  as  in  Form  No.  11879.) 

Now,  on  this  day,  came  John  Doe,  the  plaintiff,  by  Oliver  Ellsworth, 
his  attorney,  and  Richard  Roe,  the  defendant,  having  failed  to  appear 
and  answer  in  this  behalf,  but  wholly  made  default,  wherefore  John 
Doe,  the  said  plaintiff,  ought  to  recover  against  Richard  Roe,  the  said 
defendant,  his  damages  by  occasion  of  the  premises,*  and  the  evi- 
dence having  been  heard  by  the  court  and  fully  understood,  and  the 
defendant  not  having  demanded  a  trial  by  jury,  the  court  doth  find 
that  John  Doe,  the  said  plaintiff,  ought  to  recover  against  Richard 
Roe,  the  said  defendant,  the  sum  of  one  thousand  doWsirs; 

It  is  therefore  considered  and  adjudged  {continuing  and  concluding 
as  in  Form  No.  11879). 

Form  No.  i  2  o  i  5  .' 

(  Title  of  court  and  cause  as  in  Form  No.  11881. ) 

Be  it  remembered  that  at  the  present  term  of  this  court,  John  Doe, 
oi  Rockingham,  in  said  county,  commenced  his  suit  digzinst  Richard 
Roe,  of  Alstead,  in  the  county  of  Cheshire,  in  the  state  of  Ne7v  Hamp- 
shire, in  a  plea  of  the  case  of  a  promissory  note  dated  January  25, 
i%9Ji^  for  tivo  hundred  dollars,  payable  to  Nathan  Hale  or  order,  in 
four  months  after  date,  with  interest,  and  by  said  Hale  indorsed 
and  delivered  to  the  plaintiff,  demanding  three  hundred  dollars  dam- 
ages, as  by  plaintiff's  writ  on  file  more  fully  appears. 

And  said  suit  being  duly  entered  in  court,  the  plaintiff  appears  by 
his  aXXomey ,  Jeremiah  Masofi,  Esq.,  to  prosecute  the  same,  and  the 
court  finds  that  the  defendant  has  had  personal  notice  of  this  suit  by 
satisfactory  proof  produced  by  the  plaintiff,  but  the  defendant, 
though  solemnly  demanded,  comes  not  but  makes  default. 

Whereupon  it  is  considered  by  the  court  here,  that  the  plaintiff 
recover  of  the  defendant  his  damages. 

A  true  record. 

Attest,  Calvin  Clark,  Clerk. 

Form  No.  i  2  o  1 6 . 

(Robinson's  F.  fVa.)  95.)* 

{Title  of  court  and  cause  as  in  Form  No.  11882.) 
The  judgment  obtained  at  the  rules  not  having  been  set  aside,  and 
the  plaintiff  being  now  entitled  to  a  final  judgment,  it  is  therefore 

1.   Texas.  —  Rev.    Stat.    (1895),    art.  judgment  by  default,    not  a  judgment 

122>2  et  s^q.     See  also  notes  to  Form  No.  of  dismissal.     Wooton  v.  Manning,  11 

1 1879,  supra.  Tex.  327. 

When  Entered.  —  The  case  may  be  2.  When  process  is  duly  served  and 
called  and  judgment  by  default  en-  returned,  if  the  defendant  does  not  ap- 
tered  on  the  second  day  of  the  term,  pear  in  person  or  by  attorney  within 
Graham  v.  Miller,  (Tex.  Civ.  App.  the  time  prescribed  by  law,  his  default 
1894)  24  S.  W.  Rep.  1107.  shall,  on  motion  of  the  plaintiff,  be  re- 
Precedents.  —  Judgment  by  default  is  corded  by  the  clerk  and  at  the  then 
set  out  in  M.  T.  Jones  Lumber  Co.  v.  pending  or  next  regular  term  after  said 
Rhoades,  17  Tex.  Civ.  App.  665.  default,  judgment  shall  be  rendered 
An  entry  that  "  the  defendant  failing  against  him  thereon.  Vt.  Stat.  (1894), 
to  file  his   answer    or  demurrer,"  this  §  1092. 

cause  is  dismissed,   was  held   to  be  a        3.  If  a  defendant,  who  appears,  fail 
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considered  that  the  plaintiff  recover  against  the  defendant  two  hun- 
dred ^oW^xs,,  the  debt  in  the  declaration  mentioned  and  his  costs  by 
him  about  his  suit  in  this  behalf  expended.  And  the  said  defendant 
in  mercy,  etc.  But  this  judgment  is  to  be  discharged  by  the  payment 
of  one  hundred  dollars,  with  interest  thereon  to  be  computed  at  the 
rate  of  six  per  centum  per  annum  from  the  first  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four,  till 
payment  and  the  costs. 

{Or  if  for  debt,  say,  "That  the  plaintiff  recover  against  the  defend- 
ant, two  hundred  diOWds?,,  the  debt  (or  a  parcel  of  the  debt)  in  the  decla- 
ration mentioned,  with  interest  thereon,  to  be  computed  at  the  rate 
of  six  per  centum  per  annum  from  \.\i^ first  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-four,  till  payment, 
and  his  costs  by  him  about  his  suit  in  this  behalf  expended.  And  the 
said  defendant  in  mercy,  etc."  Or  if  for  debt  and  interest,  say,  "  That 
the  plaintiff  recover  against  the  defendant  two  hundred  dollars,  with 
interest  thereon  to  be  computed  at  the  rate  of  six  per  centum  from 
the  first  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-four,  till  payment,  the  debt  and  interest  in  the 
declaration  mentioned,  and  his  costs  by  him  about  his  suit  in  this 
behalf  expended.     And  thcsaid  defendant  in  mercy,  etc.") 

Form  No.  1 2  o  1 7 .' 

In  the  Superior  Court  of  the  State  of  Washington  in  and  for  the 
County  of  Spokane. 

John  Doe,  plaintiff,       \  ^     ^^ 


Doe,  plaintiff,       ^  ^^  ^^ 
'X',"dlfendant.  )  ^^^^"'^  Judgment. 


Richard  Roe,  defendant. 

Now  on  this  day,  this  cause  coming  on  to  be  heard,  the  above 
named  plaintiff  appearing  by  Jeremiah  Mason,  his  attorney,  and  the 
above  named  defendant  comes  not,  and  it  appearing  to  the  court  that 
the  said  defendant  Richard  Roe  has  been  duly  and  personally  served 
with  a  duly  certified  copy  of  the  summons  and  complaint  in  this 
action,  as  required  and  directed  by  law,  and  by  a  person  duly  qualified 
and  empowered  by  the  law  to  serve  same,  in  Spokane  county,  state  of 
Washington,  more  than  twenty  days  prior  hereto;  that  defendant  has 
not  appeared  herein,  and  that  no  answer,  demurrer  or  other  pleading 

to  plead,  answer,  or  demur  to  the  dec-  fails  to  comply,  if  the  case  be  in  equity, 

laration  or  bill,  a  rule  may  be  given  the  bill  shall  be  entered  as  taken    for 

him  to  plead.     If  he  fail  to  appear  at  confessed  as  to  him,  and,  if  it  be  at  law, 

the    rule    day    at   which   the    process  judgment  shall  be  entered  against  him, 

against  him  is  returned  executed,  or,  with  an  order  for  the  damages  to  be 

when  it  is  returnable  to  a  term,  at  the  inquired   into,   when   such    inquiry  is 

first  rule  day  after  it  is  so  returned,  the  proper. 

plaintiff,  if  he  has  filed  his  declaration  Virginia.  — Code  (1887),  §  3284. 

or  bill,  may  have  a  conditional  judg-  West  Virginia. — Code  (1891),  c.  125, 

ment  or  decree  nisi  as  to  such  defend-  §  44. 

ant.     No  service  of  such  decree  nisi  or  But  see  also  Va.  Code  (1887),  §§  3285- 

conditional  judgment  shall   be  neces-  3287;   W.   Va.    Code  (1891),   c    125,   § 

sary.     But  at  the  next  rule  day  after  46. 

the  same  is  entered,  if  the  defendant  1.    Washington.  —  Ballinger's  Anno, 

continue  in  default,  or  at  the  expiration  Codes  &  Stat.  (1897),  §  5090.     See,  gen- 

of  any  rule  upon  him  with  which  he  erally,  notes  to  Form  No.  11883,  supra, 
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has  been  served  or  filed  in  this  action  by  the  said  defendant  Richard 
Roe,  and  that  the  time  to  appear,  answer,  demur  or  serve  or  file  any- 
other  pleadings  has  fully  expired.  It  is  ordered  and  adjudged  that 
the  default  of  the  said  defendant  Richard  Roe  be  and  the  same  is 
hereby  entered  by  the  court,  and  the  court  finds  the  allegations  con- 
tained in  plaintiff's  complaint  to  be  true. 

And  it  further  appearing  to  the  court,  that  there  is  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff  the  sum  of  one  thousand 
-dollars,  with  interest  thereon  from  t)\t.  first  day  of  May,  iS98,  at  the 
rate  of  six  per  cent,  per  annum,  and  the  further  sum  of  ten  dollars  as 
attorney's  fees  in  this  action. 

Therefore,  it  is  considered  and  adjudged  by  the  court,  that  (con- 
xluding  as  in  Form  No.  1188S). 

Form  No.  1 2  o  i  8  .* 

The  State  of  Wisconsin,  Circuit  Court,  Walworth  County. 

John  Doe,  plaintiff,       ^ 

against  >•  Judgment. 

Richard  Roe,  defendant.  ) 

The  summons  and  complaint  2  in  this  action  having  been  duly  and 
personally  served  upon  the  defendant  herein,  on  the  first  day  of 
September,  a.  d.  iZ99,  as  appears  from  the  return  of  the  sheriff  of 
Walworth  county,  on  file;  and  more  than  twenty  days  having  since 
elapsed,  and  it  duly  appearing  by  the  affidavit  of  Oliver  Ellsworth,  one 
of  the  plaintiff's  attorneys,  that  no  answer  or  demurrer  to  the  com- 
plaint, and  no  notice  of  appearance  herein  has  been  served  upon  the 
plaintiff's  attorneys  or  received  at  the  address  mentioned  in  the 
summons. 

Now,  therefore,  on  motion  of  Oliver  Ellsworth,  counsel  for  the  said 
plaintiff,  it  is  ordered  and  adjudged  \hdiX.  John  Doe,  the  plaintiff,  do 
have  and  recover  of  and  from  Richard  Roe,  the  defendant,  the  sum  of 
one  thousand  dollars  damages,^  together  with  two  hundred  dollars  for 
costs  and  disbursements,  amounting  in  the  aggregate  to  the  sum  of 
one  thousand  and  two  hundred  dollars. 

Dated  the  tenth  day  of  October,  a.  d.  \%99. 

Calvin  Clark,  Clerk. 

{bS)  Damages  Assessed  by  Clerk. 

Form  No.  12019.^ 

(^Title  of  court  and  cause  as  in  Form  No.  IISJ/.I.') 

And  now  again  this  sixth  day  of  March,  iS99,  comes  the  plaintiff, 
by  his  attorney,  Jeremiah  Mason,  and  moves  for  a  final  judgment,  and 
produces  the  promissory  note  of  said  defendant  setting  forth  that 

1.  fTitJcowj/w.  — Stat.  (1898),  §2891.         complaint.     Wis.    Stat.   (1898),    §2886. 

2.  Summons  and  complaint  need  not  But  after  answer  any  relief  consistent 
be  filed  before  rendition  of  judgment,  with  the  issue  may  be  granted.  Wis. 
Day  V.  Mertlock,  87  Wis.  577.  Stat.  (1898),  §  2886. 

3.  Belief  Granted.  —  Where  no  answer  4.  Florida.  —  Rev.  Stat.  (1892),  §  1035. 
has  been  filed,  the  relief  granted  cannot  See,  generally,  notes  to  Form  No.  11847, 
•exceed  that  which  was  demanded  in  the  supra. 
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12020. 


i^Here  describe  note),  which  said  note  is  filed  in  the  cause,  and  the  clerk 
ascertained  that  there  is  due  to  the  plaintiff  for  principal  five  thousand 
dollars  and  for  interest  three  hundred  dollars,  and  it  appearing  that 
the  summons  was  duly  served  on  said  defendant  on  the  twentieth  day 
oi  January,  i899,  and  that  a  default  was  afterward  duly  entered  on 
the  sixth  day  of  March,  iS99,  against  the  said  Richard  Roe,  who  had 
failed  to  appear  (or  demur  or  plead),  thereupon  it  is  considered  by  the 
court  that  the  plaintiff  recover  of  Richard  Roe,  the  defendant,  the 
sum  oi  five  thousand  three  hundred  <\o\\diVs,,  besides  his  costs  now  here 
taxed  2it  fifty-one  dollars,  and  that  the  said  plaintiff  have  execution 
thereof. 

John  Hancock,  Clerk. 
Form  No.  12020.' 

John  Doe,  plaintiff, 

against* 

Richard  Roe,  defendant. 

Now  on  this  twelfth  day  of  October,  a.  d.  iW9,^  being  the  third  Azy 
of  the  term,  the  above  cause  came  on  for  hearing,  Jeremiah  Mason, 
Esq.,  appearing  as  counsel  for  the  plaintiff.  And  the  court  finds 
that  the  defendant  has  been  duly  and  legally  served  with  notice  by 
personal  service^  of  the  pendency  of   this   suit  according  to  law, 


In  the  District  Court  of  Harrison  County, 
Iowa,  at  October  Term,  a.  d.  i899. 


1.  Judgment  by  Default  —  Generally.  — 
If  a  party  fails  to  file  or  amend  his 
pleadings  by  the  time  prescribed  by  the 
rules  of  pleading  or,  in  the  absence  of 
rules,  by  the  time  fixed  by  the  court,  or 
if  having  pleaded,  his  petition,  answer 
or  reply,  on  motion  or  demurrer,  is  held 
insufficient  or  stricken  out,  and  he  fails 
to  amend,  answer  or  reply  further,  as 
required  by  the  rules  or  by  the  court,  or 
if  he  withdraws  his  pleading  without 
authority  or  permission  to  replead, 
judgment  by  default  may  be  rendered 
against  him.     Iowa  Code  (1897),  g  3788. 

In  Equitable  Proceedings.  —  When  the 
action  is  of  an  equitable  character,  the 
court,  upon  hearing  the  pleadings  and 
proofs  and  hearing  the  testimony 
offered,  shall  render  such  judgment  as 
is  consistent  with  the  rules  of  equity. 
Iowa  Code  (1897),  §  3793. 

Form  of  Judgment.  — See,  generally, 
notes  to  Form  No.  1 1852,  supra. 

Precedent.  —  In  Lutz  v.  Kelly,  47  Iowa 
307,  this  form  of  judgment  is  set  out, 
to  wit: 
'■'Kelly  dr*  Harding'\ 

T     J.L  zj^\         J   y  Foreclosure. 
Joseph  Harper  and    [ 

Jane  Harper.  J 
Comes  novi  James  Rice,  attorney  for 
the  plaintiffs  in  the  above  entitled 
cause,  and  makes  application  that  a  de- 
fault be  entered  against  the  defendants. 
"Whereupon,  it  appearing  to  the  court 


that  the  defendants  had  been  legally 
served  with  notice,  all  things  consid- 
ered, the  papers  fully  inspected  and  the 
court  well  advised  in  the  premises,  it  is 
ordered  and  adjudged  by  the  court  that 
the  plaintiffs  have  and  recover  of  the 
defendants  the  sum  of  %/,gjj.Qo,  with 
interest  at  the  rate  of  ten  per  cent,  per 
annum  from  the  rendition  of  this  judg- 
ment, and  their  costs  herein  expended, 
taxed  at  fifteen  dollars." 

2.  When  Entered. — Judgment  by  de- 
fault maybe  entered  on  demand  of  the 
adverse  party  made  before  the  plead- 
ing required  by  the  court  is  filed.  Iowa 
Code  (1897),  §  3788.  And  it  is  not  neces- 
sary that  the  judgment  by  default  be 
first  entered  unless  the  defendant  will 
be  prejudiced  by  failure  so  to  do,  and  a 
judgment  by  default  as  well  as  a  deter- 
mination of  the  liability  of  defendant 
may  be  embraced  in  the  final  judg- 
ment.    Davis  V.  Burt,  7  Iowa  56. 

3.  Notice  to  Defendant.  —  Where  no 
appearance  is  made,  default  shall  not 
be  entered  until  the  court  determines 
from  an  inspection  of  the  record  that 
notice  has  been  given  as  required  by 
the  code.  Iowa  Code  (1897),  g  3789. 
And  no  personal  judgment  shall  be 
rendered  against  a  defendant  served  by 
publication  only  who  has  not  made  an 
appearance,  but  a  personal  judgment 
may  be  rendered  against  a  defendant, 
whether  he  appears  or   not,  who  has 


10  E.  of  F.  P.  —  50. 
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■whereupon  the  defendant,  was  three  times  solemnly  called  in  open 
court,  but  came  not  and  made  default,*  and  the  court,  after  an 
inspection  of  the  pleadings  and  exhibits,  and  hearing  the  evidence, 
the  argument  of  counsel,  and  being  fully  advised  in  the  premises, 
finds  for  the  plaintiff  on  the  promissory  note  sued  on  herein,  which  by 
order  of  the  court  is  assessed  by  the  clerk  ^  and  found  to  be  the  sum 
of  two  hundred  dollars.  It  is  therefore  ordered  and  adjudged  by  the 
court  2  that  the  ^\2\xi\\^,  John  X>oe,  do  have  and  recover  of  and  from 
the  defendant,  Richard  Roe^  the  sum  of  two  hundred  dollars,  with 
interest  at  the  rate  of  eight  per  cent,  and  costs  of  suit  herein  taxed  at 
Jifteen  dollars. 

Form  No.  12021/ 

(Precedent  in  Sugg  v.  Thornton,  132  U.  S.  526.)* 

[(7/'//.?  of  cause  as  in  Form  No.  11879.)]^ 

This  day  came  the  plaintiff  by  his  attorney,  and  the  defendants 
having  failed  to  appear  and  answer  in  this  behalf,  but  wholly 
made  default,  wherefore,  the  said  James  T.  Thornton,  plaintiff,  ought 
to  recover  against  the  said  J.  IV.  Sacra,  J.  IV.  Wilson,  Isaac  Cloud 
and  E.  C.  Sugg  &'  Bro.,  a  copartnership  composed  of  E.  C.  Sugg  and 
'' Iker,''  or  J.  D.  Sugg,  the  said  '■'■  Iker"  Sugg  andy^  D.  Sugg  being 
one  and  the  same  person,  and  E.  C.  Sugg,  the  partner  served,  defend- 
ants, his  damages  by  occasion  of  the  premises,  and  it  appearing  to 
the  court  that  the  cause  of  action  is  liquidated  and  proved  by  an 
instrument  of  writing,  it  is  ordered  that  the  clerk  do  assess  the  dam- 
ages sustained  by  said  plaintiff;  and  the  said  cle^k  now  here  having 
assessed  the  damages  aforesaid  at  the  sum  oi  twenty -eight  thousand  one 

been   served  in  any  mode  provided  in         3.  Uisnomer  of  Fsirties.  —  Upon  a  peti- 

the   code   other   than    by   publication,  tion  filed  by  "iV«/Cv  "  as  plaintiff,  a  judg- 

whether  served  within  or  without   this  ment  rendered  in  favor  of  "  Pike"  by 

state,  if  such  defendant  is  a  resident  of  default,  is  void.     Newman  v.   Bovvers, 

this  state.     Iowa  Code  (1897),  §  3800.  72  Iowa  465.     But  where  a  judgment 

1.  Clerk  to  Compute  Amount  of  Damages,  recited  that  '■'■Edmund  Lindsey"  ac- 
—  When  the  action  is  for  a  money  de-  cepted  personal  services,  and  imme- 
mand  and  the  amount  of  the  proper  diately  after  stated  that  said  ^'^  Edward 
judgment  is  a  mere  matter  of  com-  Lindsey"  was  defaulted,  and  afterward 
putation,  the  clerk  shall  ascertain  the  twice  designated  the  defendant  as  "  de- 
amount,  but  no  fee  shall  be  charged  fendant  Lindsey"  it  was  held  that  the 
therefor.     Iowa  Code  (1897),  >J  3791.  judgment,  taken  together,  was  plainly  a 

2.  Judgment  of  Court.  —  Where  the  judgment  a.ga.\nsx.  "  Edmund  Lindsey." 
judgment  entry  contains  the   name  of  Lindsey  v.  Delano,  78  Iowa  350. 

the  court,  the  title  of  the  cause,  recites  4.   Texas.  —  Rev.    Stat.     (1895),    art. 

service  upon  the  defendant,  his  failure  12^2  etseq.     See  also  notes  to  Form  No. 

to    appear    or    plead,    and    continues,  12014,  supra. 

"  now  on  motion  of  7".  jl/.  /^.,  plaintiff's  5.  This  judgment  was  sufficient,  the 
attorney,  it  is  hereby  adjudged  that  court  holding  that  a  judgment  in  TVxaj 
William  Langs,  the  plaintiff,  do  recover  against  a  partnership  and  against  one 
of  Wm.  E.  C?o/&,  the  said  defendant,  the  member  of  the  firm,  upon  whom  pro- 
sum  of,"  etc.,  and  was  indorsed  "  W.  cess  had  been  served,  no  process  hav- 
R.,  Clerk,"  and  the  petition  in  an  ac-  ing  been  served  upon  another  member, 
tion  thereon  alleges  that  it  was  ren-  who  was  a  nonresident,  binds  firm  as- 
dered  by  the  court,  such  petition  is  not  sets,  but  not  the  individual  property 
subject  to  demurrer  on  the  ground  that  of  the  partner  not  served, 
the  judgment  was  rendered  by  the  6.  The  matter  to  be  supplied  within 
clerk.  Thompson  v.  Cook,  21  Iowa  [  ]  will  not  be  found  in  the  reported 
472.  case. 
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hundred  and  thirty-four  dollars  and  ninety-nine  cents,  it  is  adjudged 
by  the  court,  that  the  said  plaintiff  do  have  and  recover  of  the  said 
defendants,  the  sum  of  twenty-eight  thousand  one  hundred  and  thirty- 
four  dollars  and  ninety-nine  cents,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum,  together  with  his  costs  in  this  behalf 
expended,  and  that  he  have  his  execution. 

It  is  further  ordered  by  the  court  that  execution  issue  for  the  use 
of  officers  of  court,  against  each  party  respectively  for  the  costs  by 
him  in  this  behalf  incurred. 

{fc)  Damages  Assessed  by  fury. 
Form  No.  12022.' 

(Commencing  as  in  Form  No.  12020,  and  continuing  down  to  *)  where- 
upon it  is  ordered  and  adjudged  by  the  court  that  the  plaintiff  do 
have  and  recover  of  the  defendant  his  damages  by  reason  of  the 
premises,  and  a  jury  having  been  demanded  by  the  plaintiff  to  assess 
the  damages  herein,^  a  jury  of  twelve  good  and  lawful  men  was 
impaneled,  to  wit:  (Here  set  out  the  names  of  the  jurors'),  who  being 
sworn  to  well  and  truly  assess  the  damages,  assessed  the  same  at  the 
sum  of  tu'o  hundred  dollars.  It  is  therefore  ordered  and  adjudged 
by  the  court  that  (concluding  as  in  Form  No.  12020'). 

Form  No.  12023.' 

State  of  South  Carolina,  )  ^       ^    r  r-  m 

P       ^      c  y    u  \  Court  of  Common  Pleas. 

John  Doe,  plaintiff,      ) 

against  >•  Judgment  on  Verdict. — Inquest  taken. 

Richard  Roe,  defendant.  ) 

The  issues  in  this  action,  having  been  brought  on  for  trial,  before 
Mr.  Justice  y^^«  Marshall  axiA  a  jury  at  a  Circuit  Court,  held  on  the 
thirty-first  day  of  October,  i899,  and  an  inquest  having  been  duly 
taken,  no  affidavits  of  merits  having  been  filed  or  served,  and  the 
defendant  not  appearing,  and  a  verdict  for  the  plaintiff  having  been 
duly  rendered  on  the  thirty -fir  stAz.y  of  October,  iS99,  and  costs  having 
been  adjusted  at  one  hundred  dollars.  Now,  on  motion  of  Oliver  Ells- 
worth, attorney  for  the  said  John  Doe, 

It  is  adjudged  that  the  said  plaintiff  recover  of  the  said  defendant 
Richard  Roe,  one  thousand  dollars,  found  by  the  jury  with  one  hundred 
dollars  costs. 

Dated  (concluding  as  in  Form  No.  11876). 

Form  No.  12024.* 

(Title  of  cause  as  in  Form  No.  11879.) 

Now,  on  this  day,  the  above  entitled  and  numbered  cause  having 

1.  See,  generally,  notes  to  Form  No.  ined,  the  party  not  in  default  may  de- 
12020,  supra.  mand  that  damages  be  assessed  by  a 

2.  Damages  Assessed  by  Jury.  —  In  all  jury.     Iowa  Code  (1897),  |  3791. 
cases   other  than   where  the  action  is  3.  South  Oirolina.  —  Code  Civ.  Proc. 
for  a  money  demand  and  the  amount  (1893),  §  266  et  seq.     See  also  notes  to 
is   a   mere   matter  of   computation  or  Form  No.  12010,  supra. 

where  long  accounts  are  to  be  exam-        4.  Texas.  —  Rev.   Stat.    (1895),    art. 
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come  on  to  be  heard,  upon  a  writ  of  inquiry  herein  and  heretofore 
duly  demanded  and  regularly  awarded,  and  thereupon  came  a  jury 
of  good  and  lawful  men,  who  being  duly  impaneled  (^concluding  as  in 
Form  No.  11879). 

{dd)    With  Remittitur. 
Form  No.  i  202  5.i 

(^Commencing  as  in  Form  No.  12003,  and  continuing  down  to  f)  and 
upon  this  the  said  plaintiff  freely  here  in  court  remits  to  the  said 
defendant  the  sum  of  fifty  dollars,  part  of  the  sum  by  him  in  his 
aforesaid  declaration  demanded,  and  all  damages  by  him  sustained 
on  account  of  the  detention  thereof,  and  prays  judgment  for  the  sum 
of  one  hundred  and  fifty  dollars,  the  residue  of  the  sum  of  two  hundred 
dollars  by  him  above  demanded,  together  with  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  be  adjudged  to  him. 

Therefore  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  said  defendant  the  sum  of  one  hundred  and  fifty  dollars,  parcel  of 
the  whole  sum  of  two  hundred  dollars  above  demanded,  and  also  the 
sum  of  thirty  dollars  for  his  costs  and  charges  aforesaid  by  the  court 
now  here  adjudged  to  the  said  plaintiff  and  with  his  assent. 

And  let  the  said  defendant  be  acquitted  of  the  said  sum  of  fifty 
dollars,  residue  of  the  said  sum  above  demanded,  and  the  damages 
aforesaid  in  form  aforesaid  remitted.  And  the  said  defendant  in 
mercy,  etc. 

Judgment  signed  {concluding  as  in  Form  No.  12003). 

(ee)  On  Appointment  of  Attorney  for  Defendant  Served  by  Publication 

Form  No.  12026.' 
John  Doe     ) 
against       [•  No.  13275.    January  Term,  \%90. 
Richard  Roe.  ) 

Now  on  thxs  fifth  day  of  February,  a.  d.  i?>90,  this  cause  came  on 
for  trial,  when  came  the  plaintiff  by  his  attorney,  and  it  appearing  to 

1282  et  seq.     See  also   notes   to  Form  and  the  judgment  set  out  in  M.  T.  Jones 

No.  12014,  supra.  Lumber   Co.  v.  Rhoades,  17   Tex.  Civ. 

Where  a  jury  is  demanded,  the  order  App.  665. 
awarding    a    jury    is    as    follows,    to        Statement  of  the  Evidence.  —  In  judg- 

wit:  ments  by  default  on  service  by  publica- 

{Commencingasin  Form  No.  I20i4,and  tion,  a  statement   of    the  evidence  ap- 

continuing  down  to  *)  "and  a  jury   hav-  proved  and   signed  by  the  judge  shall 

ing  been  duly  demanded;  be  filed  with  the  papers  as  part  of  the 

It  is  therefore  hereby  ordered  by  the  record.      Tex.    Rev.   Stat.    (1895),    art. 

court  that  the  damages  herein  sustained  1346.    The  incorporation  of  a  statement 

hy  fohn  Doe,  the  said  plaintiff,  be  regu-  of  facts  in  the  judgment  is,  however,  a 

larly  assessed   when   this   cause    shall  compliance    with    a    statute     requiring 

have  been  called  in  its  regular  order  on  that  on   the  rendition  of  any  judgment 

the  docket."  where  service  of  process  has  been  given 

1.  See,  generally,  the  notes  to  Form  by  publication  only,  and  heard  ex  parte, 
No.  11866,  supra,  the  court  shall  make  out  and  incorpo- 

2.  Texas.  —  Rev.  Stat.  (1895),  art.  rate  with  the  records  of  the  case  a  state- 
1346.  See  also  notes  to  Form  No.  11879,  ment  of  the  facts  proven  therein  on 
supra.  which    the    judgment    was    founded. 

This   form   is   based  upon  the  facts     Hill  v,  Baylor,  23  Tex.  261. 
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the  court  that  the  defendant  is  a  nonresident  and  that  he  has  been 
duly  cited  by  publication  to  the  last  term  of  this  court  in  the  manner 
and  form  as  required  by  statute,  and  was  without  representation,  the 
court  thereupon  z.'^y^dxnX.^^  Jeremiah  Mason^  Esq.,  to  represent  said 
Richard  Roe,  defendant  and  nonresident  as  aforesaid;^  and  said 
Jeremiah  Mason  having  filed  an  answer,  and  the  parties  by  their  at- 
torneys announced  ready  for  trial,  and  a  jury  having  been  waived, 
and  this  cause,  upon  the  facts  as  well  as  the  law,  submitted  to  the 
court;  and  it  appearing  to  the  court  that  the  cause  of  action  is  based 
upon  (stating  briefly  the  general  nature  of  the  cause  of  action')  as  set  out 
in  the  petition  of  the  plaintiff,  and  having  heard  the  pleadings  and 
evidence  aforesaid,  and  being  duly  advised  thereof; 

It  is  therefore  considered  and  adjudged  by  the  court  that  the 
plaintiff,  the  sdixd  John  Doe,  do  have  and  recover  of  the  defendant, 
the  said  Richard  Roe,  the  sum  of  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  annum,  together  with  all  the 
costs  in  this  behalf  expended,  including  a  fee  of  ten  dollars,  to  be 
paid  to  the  said  Jeremiah  Mason,  Esq.,  attorney  as  aforesaid, 
appointed  by  the  court  to  represent  said  Richard  Roe,  said  nonresi- 
dent defendant,  and  that  he  have  execution  therefor. 


(^)  County  Court. 

Form  No.  12027. 

(Precedent  in  Black  v.  Gabon,  24  Neb.  248.)* 

January  15,  10  o'clock  A.  m.,  in  i85^  the  plaintiff,  by  his  attorney, 
E.  P.  Weatherby,  appeared ;  no  appearance  on  the  part  of  the  defend- 
ant; cause  continued  for  one  hour,  at  which  time,  there  still  being  no 
appearance  on  the  part  of  the  defendant,  case  called  at  request  of 
plaintiff;  E.  P ..Weatherby  sworn;  after  hearing  the  evidence  and  the 
note  on  file,  it  is  the  opinion  of  the  court  that  Anton  Cabon  is  indebted 
to  the  plaintiff  in  the  sum  of  %117.90  and  attorney's  fee.  It  is  there- 
fore considered  by  me  and  adjudged  that  the  plaintifif  have  and 
recover  from  the  dtitnd^nt,  Anton  Cabon,  the  sum  of  $117.90,  and 
$3.46  attorney's  fees,  together  with  the  costs  of  this  suit,  $^.25. 

J.  B.  Sharot,  Co.  Judge.  ^ 

1.  Appointment  of  Attorney.  —  Where  On  a  verdict  for  defendant  in  the 
service  of  process  has  been  made  by  county  court,  judgment  was  rendered 
publication  and  no  answer  has  been  as  follows:  "  I  hereby  render  judg- 
filed  within  the  time  prescribed  by  law,  ment  against  plaintiffs  for  costs  herein, 
the  court  shall  appoint  an  attorney  to  Judgment  rendered  against  plaintififs 
defend  the  suit  and  judgment  shall  be  for  costs."  It  was  held  that  the  judg- 
rendered  as  in  other  cases.  Tex.  Rev.  ment,  although  informal,  was  not  void. 
Stat.  (1895),  art.  1346.  Marsh  v.  Synder,  14  Neb.  8. 

2.  This  form  of  judgment  was  sus-  8.  Signature.  —  1 1  is  not  essential  to 
tained  in  McNamara  v.  Cabon,  21  Neb.  the  validity  of  a  judgment  rendered 
589;  Gatz  V.  Cabon,  21  Neb.  591;  Muller  by  a  county  court  that  it  be  entered 
V.  Cabon,  21  Neb.  592;  Black  v.  Cabon,  upon  the  docket  in  the  judge's  own 
24Neb.  248;  Black  z/.  Cabon,  24  Neb.  250.  handwriting  or  that  it  be  attested  by 

See,  generally,  notes  to  Form  No.  his  signature.  Scott  v.  Rohman,  43 
1 1863,  supra.  Neb.  618. 
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(0  J^^ii<^^' ^  Court. 

aa.  Generally. 

Form  No.  12028. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1649,  No.  H5.)> 

(7>V/<f  of  cause  as  in  Form  No.  11932.) 

On  this  the  third dsiy  of  May,  i2>9Ji.,  the  return  day  of  the  summons, 
which  is  returned  duly  served,  having  waited  three  hours  for  defend- 
ant, he  came  not,  but  made  default.^ 

This  action  is  founded  upon  a  note,  as  follows:  {Here  copy  note). 
It  is  therefore  by  me  considered  and  adjudged  that  the  plaintiff  have 
and  recover  of  the  defendant  the  sum  of  one  hundred  dollars  for  his 
debt,  and  the  suvsxoi  fifteen  dollars,  interest  thereon,  tota.\ seventy-five"^ 
dollars,  and  that  said  sum  bear  ten  per  cent,  per  annum,  and  all  of  his 
costs  by  him  in  this  suit  expended. 

Justice's  Costs,  %7.00 

Constable's  Costs,     %3.50 

Form  No.  12029.'* 

(Precedent  in  O'Connell  z/.  Holchkiss,  44  Conn.  52.)' 
O'Connell  Bros.     > 

■   ^-       .      r 

Sanford  A.  Briggs.  ) 

July  15th,  187-4-     Case  called,  and  continued  to  October  20th,  i%7J^ 

1.  See,  generally,  notes  to  Form  No.  mentioned  in  section  4362,  and  the  de- 
11841,  supra.  fendant    does  not   appear,   the   justice 

2.  When  in  Default.  —  Upon  the  re-  should  hear  the  proofs  of  the  plaintiff 
turn  of  a  summons  duly  served,  the  and  render  judgment  for  the  amount 
parties  shall  be  entitled  to  three  hours  to  which  he  shows  himself  entitled, 
after  the  lime  fixed  for  appearance  not  exceeding  the  amount  claimed  in 
in  said  summons,  and  neither  party  the  action.  Sand.  &  H.  Dig.  Ark. 
shall   be  bound  to  wait  longer  for  the  (1894),  ^  4364. 

other.     Sand.  &  H.  Dig.  Ark.  (1894),  §  4.  Every  justice  of  the  peace   may, 

4341.  from  time  to  time,  hold  a  court  in  the 

3.  Amoont,  How  Determined.  —  Where  county  for  which  he  is  appointed,  and 
the  suit  is  founded  on  an  instrument  of  shall  have  cognizance  of  all  civil  actions 
writing,  purporting  to  have  been  exe-  legally  brought  before  him,  and  may 
cuted  by  the  defendant,  in  which  the  hear,  try  and  determine  the  same  and 
demand  of  the  plaintiff  is  liquidated,  render  judgment  and  grant  execution 
if  the  signature  of  the  defendant  is  not  thereon  according  to  law.  Conn.  Gen. 
denied   under  oath,  and  if  the  instru-  Stat.  (1888),  §  661. 

ment  has  been   filed   with  the   justice  All    civil    actions    for   legal    relief, 

previous  to  the  day  for  appearance,  he  wherein   the  matter  in   demand   does 

may   proceed   with  the  case,   whether  not  exceed  one  hundred  dollars,  shall 

the  plaintiff  appear  or  not,  and  such  in-  be  heard  and  determined  by  a  justice 

strument  of  writing  shall  be  competent  of  the  peace,  subject  to  the  right  of  ap- 

proof  in  the  case.     Sand.   &    H.    Dig.  peal   as   hereinafter  provided.     Conn. 

Ark.  (1894),  §  4362.     And  in  such  case,  Gen.  Stat.  (1888),  §  664. 

if   the   defendant  does    not  appear  in  $.  It  was   held   that   this   judgment 

obedience  to  the  summons,  judgment  was  sufficient,  though  it  did  not  state 

shall  be  rendered  against  him  for  the  the  place  where  the  court  was  held  nor 

amount  of  plaintiff's  claim.     Sand.  &  that  the  magistrate  signing  it  was  the 

H.  Dig.  Ark.  (1894),  §4363.     But  when  justice  holding  the  court,  except  so  far 

the  plaintiff's  claim  is  not  founded  upon  as  that  fact  was  to  be   inferred  from 

an  instrument  in  writing,  such  as  that  the  signature. 
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October  20th,  i874.  Plaintiffs  and  defendant  appeared  in  court. 
Garnishee  did  not  appear  in  court,  when  the  attorney  for  the  defend- 
ant, Sanford  A.  Briggs,  pleaded  in  abatement.  Plea  overruled,  and 
continuance  agreed  upon  by  counsel  for  plaintiffs  and  defendant 
until  October  81st,  i87^  4  h.  P.  m. 

October  31st,  4  h-  ^-  m.  A  full  hour's  time  was  given,  and  appear- 
ance by  plaintiffs.  No  appearance  by  defendant,  and  no  appearance 
or  disclosure  by  garnishee.  Defendant  and  garnishee  three  times 
publicly  called,  made  no  appearance,  and  judgment  was  rendered  by 
default,  that  the  plaintiffs  recover  the  amount  of  the  within  described 
note  {$40.28,)  and  interest  ($1.28),  and  their  costs,  taxed  at  $9.5*, 
and  that  execution  issue  therefor.  Judgment  rendered  against  the 
garnishee,  of  the  goods  and  effects  in  his  hands.  Court  adjourned. 
Attest:     John  L.  Ives,  Justice  of  the  Peace. 

Form  No.  12030.' 

And  now,  to  wit,  this  sixth  day  of  June,  a.  d,  \W9,  the  said  Richard 
Roe,  the  defendant  having  failed  to  appear,  after  hearing  the  allega- 
tions and  proofs  of  the  said  John  Doe,  the  plaintiff,  judgment  is 
hereby  given  against  the  said  defendant  by  default,  in  favor  of  the 
said  plaintiff,  for  the  sum  of  ten  dollars  debt,  and  six  dollars  costs; 
the  return  of  the  summons  being  first  verified  as  by  law  required. 

Judgment,  debt,  %10  00 

Costs,  6  00 

Form  No.  i  203  i. 

(Homer's  Stat.  Ind.  (1896),  §  1571.)* 
January  10th,  i852.  This  day  came  the  plaintiff;  the  defendant 
came  not,  but  made  default.  And  it,  appearing,  from  the  return  of 
the  summons,  that  the  same  had  been  served  on  the  8d  of  January, 
i852,  and  the  plaintiff  having  made  proof  of  his  complaint,  it  is 
adjudged  that  the  plaintiff  recover  of  the  defendant  the  sum  of  ten 
dollars,  with  interest  from  this  date,  together  with  his  costs  and 
accruing  costs. 

Richard  Stiles,  Justice 

Form  No.  12032.* 

(  Title  of  court  and  cause  as  in  Form  No.  11897.) 
Now,  to  wit,  on  th\s  tenth  day  of  October,  a.  d.  i899,  this  cause 
coming  on  for  hearing,  the  defendant,  though  called,  appeared  not, 

1.  TMa  form  of    entering  judgment  was  danger  of  losing  the  benefit  of  his 

by  default,  which  it  is  said  would  meet  process  by  delay.     Gray  v.  Vandyke, 

the  requirements  of  the  act  of  assem-  5  Houst.  (Del.)  134. 

bly,  is  set  out  in  a  note  to  Coulter  v.  Insufficient  Entry.  —  An  entry  ^^Octo- 

Layton,  i  Harr.  (Del.)  494.  ber  27th,  Dfdt.  not  appearing,  and  now 

See,    generally,    notes  to  Form    No.  to  wit,  after  hearing  the  allegation  and 

11935,  supra.  proof,   judgment   is   hereby  given    by 

Judgment  rendered  by  default  on  a  default,"  etc.,  is  sufficient.     Wilson  v. 

summons  returnable  forthwith  for  want  Greenwood.  5  Houst.  (Del.)  519. 

of  appearance  should  state  that  it  was  2.  See,  generally,  notes  to  Form  No. 

made    returnable    forthwith,    because  11 851,  supra. 

the  justice  was  satisfied,  by  the  oath  of  3.  Judgment  by  Default. —  When  the 

the   plaintiff  or  otherwise,   that  there  action  is  founded  on  an  instrument  in 
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nor  any  person  for  him,  but  made  default,  and  the  court  being  fully- 
advised  in  the  premises, 

It  is  therefore  ordered  and  adjudged  by  the  court,  that  the  plain- 
tiff have  and  recover  of  the  defendant  judgment  for  the  sum  of  twenty- 
one  dollars,  with  six  per  cent,  interest  per  annum  from  date,  together 
with  the  costs  of  this  action,  taxed  at/our  dollars,  the  items  of  which 
are  in  the  margin  hereto. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  12033.* 

John  Doe     )  Before  Abraham  Kent, 
against       >■  Justice  of  the  Peace  of  the  Second '^z.xdi, 

Richard  Roe.  )  Parish  of  Orleans. 

The  defendant  having  failed  to  appear  at  the  time  fixed  for  trial, 
or  within  two  hours  thereafter,   and  by  reason  of  the  law  and  the 
evidence  being  in  favor  of  the  plaintiff,  it  is  ordered  that  said  plain- 
tiff recover  of  the  defendant  thirty  dollars  and  the  costs  herein. 
Thus  done  and  signed  in  open  court  this  sixth  day  oi  June,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12034.' 

{Commencing  as  in  Eorm  No.  llQJfli,  and  continuing  down  to  *)  at 
which  time  and  place  the  plaintiff  appears,  but  the  defendant  appears 
not,  but  makes  default. 

It  is  therefore  considered  that  the  said  plaintiif  recover  of  and 
from  the  said  defendant  the  sum  of  nine  dollars  and  Jifty  cents  dam- 
ages, and  three  dollars  and  ten  cents  costs  of  suit. 

Abraham  Kent,  Justice  of  the  Peace. 

writing,  purporting  to  have  been  exe-  viously  filed  a  counterclaim  founded 
cuted  by  the  defendant,  calling  for  a  on  a  written  instrument,  purporting  to 
certain  sum  as  due  the  plaintiff,  if  the  have  been  signed  by  the  plaintiff,  call- 
signature  of  the  defendant  is  not  denied  ing  for  a  certain  sum,  or  on  a  verified 
under  oath  and  if  the  instrument  has  account,  the  justice  shall  allow  said 
been  filed  with  the  justice  previous  to  counterclaim  in  the  same  manner  as 
the  time  fixed  for  appearance,  or  the  though  the  defendant  had  appeared 
action  is  upon  an  account  which  is  and  rendered  judgment  accordingly, 
verified,  he  may  proceed  with  the  cause,  Iowa  Code  (1897),  §  4512. 
whether  the  plaintiff  appears  or  not.  See,  generally,  notes  to  Form  No. 
Iowa  Code  {1897),  §  4509.     And  if  the  11852,  jw/ra. 

defendant  does  not  appear,  judgment  1.  If  at  the  time  fixed  for  the  hearing 
shall  be  rendered  against  him  for  the  of  the  cause  the  defendant  fails  to  ap- 
amountof  the  plaintiff's  claim.  Iowa  pear,  the  justice,  after  the  lapse  of  an 
Code  (1897),  §  4510.  But  where  the  hour,  if  the  party  reside  in  the  city,  or 
plaintiff's  claim  is  not  founded  upon  after  waiting  an  hour  longer  if  he  re- 
such  written  instrument  or  account,  side  in  the  country,  shall  proceed 
and  the  defendant  does  not  appear,  the  to  hear  the  plaintiff's  testimony,  and 
justice  shall  proceed  to  hear  the  alle-  if  he  find  the  claim  to  be  well  founded 
gallons  and  proofs  of  the  plaintiff  and  he  shall  grant  a  judgment  by  default 
render  judgment  thereon  for  the  against  the  defendant.  Garland's  Rev. 
amount  for  which  he  shows  himself  en-  Code  Prac.  La.  (1894),  §  1085. 
titled,  not  exceeding  the  amount  stated  See,  generally,  notes  to  Form  No. 
in  the  notice.     Iowa  Code  (1897),  ^4511.  11852,  jw/ra. 

In  the  cases  contemplated  in  the  last  2.  See,  generally,  notes  to  Form  No., 

two  sections,  if  the  defendant  has  pre-  11865,  supra. 
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Form  No.  12035. 
(Precedent  in  Sloan  v.  McLean,  12  I  red.  L.  (34  N.  Car.)  260.)* 

August  15th,  18.^.  Judgment  by  default  in  favor  of  plaintiff, 
principal  %30,  costs  30  cents. 

NeilMcAuley,  J.  P.     (seal) 

Form  No.  12036. 
(Hill's  Anno.  Laws  Oregon  (1892),  p.  1050.)* 

(  Title  of  court  and  cause  as  in  Form  No.  11899.  \ 
January  1,  i899. 

Complaint  filed  and  summons  issued,  returnable  January  10  iS99 
January  10,  iS99. 

Summons  returned  and  indorsed,  (setting  out  return  as  in  Form 
No.  11899). 

The  plaintiffs  appeared,  and  it  appearing  that  the  defendant  has 
failed  to  answer  the  complaint  as  required  by  law,  it  is  considered 
that  the  plaintiffs  recover  off  the  defendant  (concluding  as  in  Form 
No.  11899). 

bb.  After  Order  of  Notice. 

Form  No.  12037.' 

(Commencing  as  in  Form  No.  119^5,  and  continuing  down  to  *)  at  which 
time  and  place  said  action  having  been  duly  entered,  the  plaintiff 
appeared,  but  the  defendant  appeared  not,  and  it  appearing  that  the 
defendant  had  not  been  personally  served  for  the  reason  that  {stating 
reason  why  a  personal  service  was  not  had),  it  was  ordered  that  said 
action  be  continued  to  the  seventeenth  day  of  December,  a.  d.  iW9,  at 
the  same  place  and  hour,  and  that  notice  of  the  pendency  of  said  action 
be  given  by  posting  a  copy  of  said  order  in  two  or  more  public  places 
in  said  town  of  Walpole  iox  forty  days  at  least  before  said  seventeenth 
day  of  December. 

1.  See,  generally,  notes  to  Form  No.  and  thirty  cents,  it  is  considered  that 
11869,  supra.  the  plaintiff  recover  of  the  defendant 

2.  See,  generally,  notes  to  Form  No.  his  damages  aforesaid,  and  also  his 
I1873,  supra.  costs.  Cyrus  Olney,  Judge." 

When  judgment  ia  given  for  want  of        3.  New  Hampshire.  —  In  actions  be- 

answer,  the  entry  shall  state  substan-  foreajusticeorpolicecourt,commenced 

tially  that  the  defendant  has  been  duly  by  attachment,  if  no  personal  service  is 

served  with  a  summons  and  has  failed  made   upon    the   defendant  by   reason 

to  answer  the  complaint.     Hill's  Anno,  that  he  resides  out  of  the  city  or  that 

Laws  Oregon  (1892),  §  263.  his  residence  is  unknown   to  the  officer 

In  Hunsaker  v.  Coffin,  2  Oregon  107,  serving  the  writ,  the   action   shall   be 

the  judgment  was  held  void.     It  was  continued  not  less  than  sixty  days,  and 

as  follows,  to  wit:  the   justice   shall   order   notice   of  the 

'''  Jacob  Hunsaker  \  pendency  of  the  action  to  be  given  by 

V.  >■  posting  a  copy  of  such  order  in  two  or 

Stephen  Coffin.   \  more  public  places  in  the  town  where 

The  plaintiff,  by  Wait  and  Kelly,  his  the  defendant  was  last  known  to  be  an 

attorneys,  comes,  and    the   defendant  inhabitant  in  this  state,  forty  days  at 

though   duly   called,    comes    not,    but  least  before  the  day  to  which  the  action 

makes  default,  and   the  court  having  is  continued.     Pub.  Stat.  (1891).  c.  222. 

assessed   the  damages  of  plaintiff   to  §4.     See   also   N.  H.  Laws   (1897),   c, 

two   thousand  and  ninety-seven   dollars  64,  §§  I,  3. 
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And  now  at  this  time  it  being  satisfactorily  shown  that  the  afore- 
said order  has  been  compHed  with  and  the  said  diti^xididiyxt  Richard  Roe 
not  appearing  but  making  default  herein,  and  the  said  plaintiff,  John 
Doe,  having  filed  a  bond  herein  with  sufficient  sureties  to  respond  to 
the  judgment  which  the  defendant  may  recover  upon  a  review  of  said 
action. 

It  is  thereupon  considered  that  {concluding  as  in  Form  No.  IIOJ/S). 

cc.  Upon  Continuance  After  Default. 

Form  No.  12038.' 

{Commencing  as  in  Form  No.  119Jf5,  and  continuing  down  to  *)  at  which 
time  and  place,  said  action  having  been  duly  entered,  the  plaintiff 
appeared,  but  the  defendant  appeared  not,  but  made  default. 

And  thereupon  said  action  was  continued  to  the  seventeenth  day  of 
October,  A.  D.  iZ99,  at  the  same  hour  and  place. 

It  is  therefore  considered  that  {concluding  as  in  Form  No.  lldJfS). 

{d^  Mayor  s  Court. 

Form  No.  12039. 

(Precedent  in  Collins  v.  Mann,  15  W.  Va.  175.)' 

James  Mann 
vs. 
John  W.   Collins. 

December  £4,  iS75. 
Process  returned  executed;  defendant  failed  to  appear;  judgment 
rendered  for  the  plaintiff,  and  it  is  therefore  considered  that  he 
recover  the  possession  of  the  cattle  as  mentioned  in  the  summons, 
from  the  defendant,  John  IV.  Collins,  if  a  recovery  thereof  can  be 
had,  and  if  not,  that  he  recover  one  hundred  dollars,  the  value  of  said 
cattle,  and  the  costs  of  this  suit,  which  costs  now  amount  to  %2.55. 

J.  IV.  Arbuckle,  Mayor. 

e.  NilDieit. 
Form  No.  12040.^ 

{Commencing  as  in  Form  No.  11860,  and  continuing  down  to  *)  and 
the  defendant  says  nothing  in  bar  or  preclusion  of  plaintiff's  claim. 

It  is  therefore  considered  by  the  court  that  the  plaintiff  do  have 
and  recover  from  the  defendant  the  sum  of  two  hundred  and  fifty  dol- 
lars damages  sustained  by  reason  of  the  nonperformance  of  the 
promises  and  undertakings  in  the  declaration  mentioned,  with  interest 
from  date,  together  with  his  costs  of  suit  in  this  behalf  expended, 
taxed  at  eighteen  dollars,  for  which  let  execution  issue. 

1.  The  trial  of  a  civil  case  before  a  2.    West    Virginia.  —  Jurisdiction   of 

justice  may   be  adjourned  at   his  dis-  mayor  in  civil  actions.     Code  (1891),  c. 

cretion    not   exceeding   three    months.  43,  ^  39. 

N.  H.  Pub.  Stat.  (1891),  c.  210,  §2.  3.  Precedent. —  In    Duncan   v.    Scott 

See,    generally,    note   to    Form    No.  County,  64  Miss.  38,  this  judgment  is 

12037,  supra.  set  out : 
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Form  No.  i  2  o  4  i .' 

(^Titk  of  cause  as  in  Form  No.  11879.) 

Now  this  day  came  the  parties,  y^^«  Doe,  the  plaintiff,  and  Richard 
Roe,  the  defendant,  and  Richard  Roe,  the  defendant,  having  with- 
drawn his  answer  2  herein,  says  nothing  in  bar  of  the  plaintiff's  cause 
of  action  herein ;  by  reason  of  which  John  Doe,  the  said  plaintiff, 
ought  to  recover  of  and  from  Richard  Roe,  the  said  defendant,  his 
damages  by  occasion  of  the  premises  {concluding  as  in  Form  No.  120 IJ^ 
after  *). 

Form  No.  12042.' 

{Title  of  court  and  cause  as  in  Form  No.  11881.) 

Be  it  remembered  that  at  the  March  term  of  this  court,  \Z96, 
John  Doe,  of  Brattleboro,  in  said  county,  commenced  his  suit  against 
Richard  Roe,  of  said  Brattleboro,  declaring  agamst  him  in  a  plea  of 
{Here  set  out  the  nature  and  substance  of  the  action)  as  by  plaintiff's  writ 
on  file  more  fully  appears. 

And  said  suit  being  duly  entered  in  court,  the  plaintiff  appears  by 
his  attorney,  Jeremiah  Mason,  Esq.,  to  prosecute  the  same,*  and 
the  defendant  appears  by  his  attorney,  Oliver  Ells^vorth,  Esq.,  and 
by  consent  of  the  parties  the  case  was  continued  from  term  to  term 
until  the  September  term,  a.  d.  \%99,  at  which  last  mentioned  term  come 
the  parties  by  their  respective  attorneys  aforesaid,  and  the  defend- 
ant says  nothing  in  bar  or  preclusion  of  the  plaintiff's  said  action. 

Whereupon  it  is  considered  by  the  court  here  that  the  plaintiff 
recover  of  the  defendant  one  dollar  damages,  assessed  by  the  court, 
and  the  seisin  and  peaceable  possession  of  the  premises  described  in 
his  declaration,  and  his  costs  taxed  at  «^///^(f«  dollars  ^Xid  fifty-six 
cents  {%18.56),  whereof  he  may  have  execution. 

A  true  record. 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  12043. 

(4  Minor's  Inst.  (Va.)  870.)* 

John  Doe,  plaintiff,      )  ^^  ^^^  ^.^^^-^  ^^^^^  ^^  ^1^^  bounty  of  Rock- 

r>- r.     j^^^Ac     A     .   \  ingham,  October  T&rm,  1^98. 

Richard  Roe,  defendant.  ) 

And  at  another  day,  to  wit:  At  rules  held  in  the  clerk's  office  of  the 

"  This  cause  coming  on  to  be  heard  It  was  held  that,  as  no  exceptions  were 

and  the  defendant  appearing  in  open  made  in  the  court  below,  the  judgment 

court   and   saying   nothing   in    bar   of  could  not  be  disturbed, 

plaintifif's   claim,    it   is   therefore    con-  1.   TVjrrtj.  —  Rev.    Stat.    (1895).   arts, 

sidered  by  the  court  that  the  plaintifif  1335  et  seq.,   1352.     See   also   notes   to 

do  have  and  recover  from  the  defend-  Form  No.  11879,  supra. 

ant  the  sum  of  two  hundred  and  thirty-  2.  Withdrawal    of  defendant's    answer 

five  dollars  and  ninety  cents,  with  ten  amounts  to  judgment  nil  dicit.    Graves 

per  cent,   interest   from   date,  and  all  v.  Cameron,  77  Tex.  273. 

costs  of  this  suit,  for  which  let  execu-  S.  See,  generally,  notes  to  Form  No. 

tion  issue."  11881.  supra. 

This  judgment  was  objected  to  on  4.  Precedent. —  In  Smith  v.  Charlton, 

the  ground  that  the  action  was  against  7  Gratt.  (Va.)  425.  this    form   of   judg- 

three  defendants  while  the   judgment  ment  is  set  out: 

was  entered  against  one  of  them  only.  "And   the   said  ^inasmuch  as  the 
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said  Circuit  Court  for  Rockingham  county,  on  the  tenth  day  of  Aprils  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  came 
the  plaintiff,  by  his  attorney,  and  the  defendant,  by  his  attorney,  having 
entered  his  appearance,  says  nothing  in  bar  or  preclusion  of  the  plain- 
tiff's action,  whereby  the  plaintiff  therein  against  him  remains  alto- 
gether undefended:  Therefore,  it  is  ordered  that  judgment  be  entered 
for  the  plaintiff  against  the  defendant,  for  the  damages  which  the 
plaintiff  has  sustained  by  occasion  of  the  defendant's  non-perform- 
ance of  the  covenants  in  the  declaration  mentioned,  which  damages 
are  to  be  inquired  of  by  a  jury  at  the  next  term. 

And  now  at  this  day,  to  wit:  At  a  Circuit  Court  held  for  Rocking- 
ham county,  at  the  court-house  thereof,  on  the  tenth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
came  the  plaintiff,  by  his  attorney;  and  the  defendant  being  solemnly 
called,  came  not,  and  a  jury,  to  wit:  Nathan  Hale  {and  eleven  others), 
being  sworn  diligently  to  inquire  of  damages  in  this  suit,  upon  their 
oath  do  say,  that  the  plaintiff  hath  sustained  damages  by  occasion  of 
the  defendant's  breach  of  the  covenant  in  the  declaration  mentioned, 
to  the  2iVCiO\xx\X.  oi  five  hundred  <\Q)\\ds^,  with  lawful  interest  thereon, 
from  \.\it  first  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four,  until  paid:  Therefore,  it  is  considered 
by  the  court  that  the  plaintiff  recover  against  the  defendant  his  dam- 
ages assessed  as  aforesaid,  with  interest  thereon,  to  be  computed  at 
the  rate  of  six  per  centum  per  annum  from  the  %2Jv<\  first  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four, 
until  paid,  and  his  costs  by  him  about  his  suit  in  this  behalf  expended. 
And  the  said  defendant  in  mercy,  etc. 

f.  Upon  Report  of  Referee. 

Form  No.  12044.' 

(Conn.  Prac.  Act,  No.  485.) 

{Caption  as  in  Form  No.  118Jf.lt.. ) 

This  action,  by  complaint  claiming  judgment  for  an  account,  and 
such  sum  as  might  be  found   due  on  such  accounting,  came  to  the 

said  M  and  7" by  their  plea  do  not  deny  death,  and  which  shall  hereafter  come 

but  that  the  said  writing  now  here  into  to  the  hands  of  the  said  M  and  T  to  be 

Court  brought  is   the  deed  of  the  said  administered;  therefore  it  is  considered 

N  the  testator,  nor  that  the  said  debt  in  that  the  said  IV  recover  against  the  said 

the  said  writing  specified  is  a  true  and  71/ and  T'his  debt  aforesaid,  to  be  levied 

just  debt,  yet  unpaid  and  not  satisfied,  of  the  goods  and  chattels  of  the  said  tV, 

or  otherwise  discharged;  and  inasmuch  the  testator,  at  the  time  of  his  death, 

as  the  said  W^  cannot  deny  but  that  the  and  which   shall  hereafter  come  to  the 

said  Mand  7"  have  not,  nor  on  the  day  hands  of  the  said  M  and   T  to  be  ad- 

of  the  suing  out  of  the  original  writ  of  ministered." 

him,  the  said  fV,  nor  ever  since  hitherto,         1.  In  any  civil  action  pending  in  any 

had  any  goods  or  chattels  which  were  court  named  in  section  1030,  in  which 

of  the  said  JVthe  testator,  at  the  time  of  an  issue  in  fact  has  been  closed  to  the 

his  death,  in  their  hands  to  be  adminis-  court,  it  may,  upon  motion  of  any  party 

tered,  prays  judgment  of  his  debt  afore-  to  the  record,  appoint  a  committee  of 

said   by   him   above   demanded,  to   be  one.  two  or  three  disinterested  persons 

levied  of  the  goods  and  chattels  which  to   hear  the    evidence   and    report    the 

were  of  the  said  TV  at  the  time  of  his  facts  to  the  court.     But  no  such  com- 
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January  Ttvm  of  this  Court,  i2>80,  when  the  parties  appeared  and 
were  at  issue,  as  on  file,  and  said  action  was  referred  to  John  SiiUs, 
Esquire,  as  a  committee. 

Said  action  came  by  continuance  to  this  Term,  when  said  com- 
mittee returned  his  report,  and  the  defendant  filed  his  remonstrance 
against  its  acceptance,  and  the  Court,  having  heard  the  parties,  finds 
said  remonstrance  untrue,  (or  insufficienf)  and  overruled  the  same, 
and  accepts  said  report,  and  finds  the  facts  to  be  as  therein  stated, 
and  therefore  finds  the  issues  for  the  plaintiff. 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant nine  hundred d.o\\a.vs  damages,  and  his  costs,  taxed  at  thirty  dollars 
and  ten  cents. 

Calvin  Clark,  Clerk. 
Form  No.  i  2045.* 

At  the  Special  Term  of  the  Supreme  Court,  Part  ///,  held  at  the 
County  Court-house  in  the  Borough  of  Manhattan,  in  the  City  of  Ne^v 
York,  on  the  twenty-eighth  day  of  April,  iS99. 

Present,  the  Hon.  Martin  L.  Stover,  Justice. 
Henry  T.  Sloane,  plaintiff, 
against 
Jessie  A.  Sloane,  defendant. 

On  reading  and  filing  the  report  of  the  referee  herein,  togetner 
with  the  testimony  and  other  proceedings  taken  upon  such  reference 
certified  to  the  court  by  said  referee  with  his  report,  and  the  plead- 
ings and  other  proceedings  in  this  action,  with  a  notice  of  motion 
for  the  confirmation  of  said  report,  and  for  judgment  thereon  and  in 
accordance  therewith,  at  this  Special  Term,  Part  ///,  and  on  proof 
of  the  service  of  such  notice  upon  the  attorneys  for  the  defendant, 
and  on  motion  of  Augustus  C.  Brown,  Esq.,  of  counsel  for  the  plain- 
tiff, after  hearing  De  Lancey  Nicoll,  Esq.,  of  counsel  for  the  defend- 
ant, it  is  ordered,  adjudged  and  decreed  that  the  said  report  be, 
and  the  same  hereby  is,  in  all  things  confirmed,  and  that  the  marriage 
between  the  said  plaintiif,  Henry  T.  Sloane,  and  the  said  defendant, 
Jessie  A.  Sloane,  be,  and  the  same  hereby  is,  dissolved,  and  that  the 
said  parties  are  and  each  of  them  is  freed  from  the  obligations 
thereof. 

And  it  is  further  ordered,  adjudged  and  decreed  that  it  shall  be 
lawful  for  the  said  plaintiff,  Henry  T.  Sloane,  to  marry  again  in  the 
same  manner  as  though  the  defendant,  Jessie  A.  Sloane,  were  actually 

mittee  shall  be  appointed  without  the  all  other  actions  shall,  report  specifi- 

consent  of  all  parlies  appearing,  unless  cally  the  facts  relevant  to  the  issue  and 

the  court  shall,  after  hearing  upon  said  established  by  the  evidence,  and  upon 

motion,  be  of  opinion  ihat  the  questions  the  acceptance  of  any  report,  judgment 

involved  are  such  as  clearly  ought  to  be  shall  be  rendered  thereon  according  to 

sent  to  a  committee.     If  such  action  is  law  and  the  facts   found.     Conn.  Gen. 

brought   solely   for   the   recovery  of  a  Stat.  (1888),  §  1034. 

money  demand,  such   committee  may  See,  generally,    notes   to   Form   No. 

report  simply  that  it  finds  the  issue  in  11844,  supra. 

favorof  the  plaintiff  and  that  he  recover  1.    New    York.  —  Code    Civ.     Proc. 

a  certain  sum,  or  that  it  finds  the  issue  (1899),  §  1229.     See  also  notes  to  Form 

in  favor  of   the  defendant,  as  the  case  No.  Ii868,   supra;   and  Form    No.  7833 

may  be;  or  the  committee  may,  and  in  et  seq. 
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dead  But  it  shall  not  be  lawful  for  the  said  y>j5/V  ^.  Sloane  to  xsxzxry 
again  until  the  said  plaintiff,  Henry  T.  Sloane,  is  actually  dead.  But 
the  remarriage  of  the  parties  to  this  action  is  not  hereby  prohibited. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff, 
Henry  T.  Sloane,  have  the  exclusive  care,  custody  and  control  of 
the  children  of  said  marriage,  Jessie  and  Emily  Eleanor,  until  they 
respectively  arrive  at  the  age  of  twenty-one  years,  without  any  right 
of  access  to  them  or  either  of  them  in  the  defendant. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
defendant  is  not  entitled  to  any  right  or  title  of  dower  in  the  plain- 
tiff's real  estate,  nor  to  any  interest  or  distributive  share  in  his  per- 
sonal property  in  case  of  his  death  intestate. 

Enter.     M.  L.  S. 
William  Sohmer,  Clerk. 

Form  No.  12046.' 

{Commencing  as  in  Form  No.  120Jf2,  and  continuing  down  to  *)  and  at 
the  same  term  aforesaid  comes  also  the  said  defendant,  by  Oliver 
Ellsworth,  Esq.,  his  attorney,  and  defends  the  wrong  and  injury, 
when,  etc.,  and  says  that  he  did  not  assume  and  promise  in  the  man- 
ner and  form  as  the  plaintiff  in  his  declaration  has  alleged,  and 
thereof  puts  himself  upon  the  country,  and  the  plaintiff  does  the 
like; 

And  by  mutual  agreement  of  said  parties,  the  case  is  referred  to 
John  Hancock,  Esq.,  to  be  tried  here  and  determined,  and  the 
case  is  continued  to  the  next  term  of  this  court,  to  be  held  on  the 
second  Tuesday  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  and  now  at  said  last  mentioned  term 
come  the  parties  by  their  respective  attorneys  aforesaid,  and  the 
said  referee  makes  his  report,  wherein  he  finds  {Here  set  out  findings 
of  the  referee')^  as  by  said  report  on  file  more  fully  appears. 

Whereupon  it  is  considered  by  the  court  that  the  said  report  be 
and  the  same  is  accepted,  and  that  the  plaintiff  recover  of  the  defend- 
ant five  hundred  and  fifty -three  dollars  and  twenty-four  cents  {^53,2J^ 
damages,  and  his  costs  taxed  at  twenty-four  dollars  and  fifty-three 
cents  ($^4.(5<?),  for  which  he  may  have  execution. 

A  true  record. 

Attest:     Calvin  Clark,  Clerk. 

1.  Judgment  Upon  Beference.  —  The  after  hearing  before  them  is  closed, 
supreme  or  county  court  may,  in  an  and  the  same,  unless  cause  is  shown  to 
action  pending  therein,  when  the  issue  the  contrary,  shall  be  accepted  by  the 
of  fact  is  not  such  as  to  entitle  the  court  and  be  conclusive  of  the  facts  in 
parties,  as  matter  of  right  under  the  issue  \  so  submitted.  Vt.  Stat.  (1894), 
constitution,  to   trial  by  jury,  appoint  §  1438. 

one  or  more  referees  to  try  and  deter-         Exceptions  to  reports  shall  be  filed 

mine  such  issue,  and   may,  by  agree-  on  or  before  the  fifth  day  of  the  term, 

ment  of  parties,  appoint  such  referees  otherwise  the  report  shall  be  accepted 

in  any  cause  pending  in  such  courts,  and  judgment  entered  accordingly  by 

Vt.  Stat.  (1894),  §  1437.  the  clerk,  unless  a  question  of  law  ap- 

2.  Beferee  shiill  make  full  report  of  the  pears  on  the  face  of  the  record.     Vt. 
facts   found    by   him    material    to   the  County  Ct.  Rules  (1893),  No.  13. 
cause   to  the  next  term  of  the  court, 
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Form  No,  12047.' 
The  State  of  South  Carolina,  \  ^  ^  _ 

County  of  York.  \  ^^"''^  ^/  Common  Pleas. 

John  Doe,  plaintiff,      \ 

against  j-  Judgment  on  Report  of  Referee 

Richard  Roe,  defendant.  ) 

This  cause  having  been  referred  X.o  Joseph  Story,  Esq.,  to  hear  and 
determine  the  same,  and  his  report  having  been  filed,  whereby  he 
finds  (^setting  out  referee  s  findings^. 

Now  on  motion  of  Oliver  Ellsworth,  attorney  for  John  Doe, 

It  is  adjudged  that  {concluding  as  in  Form  No.  11876). 

g.  By  Consent.' 


1.  South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  267,  as  amended  Laws  (1899), 
p.  43,  §  292  et  seq. 

A  decree  which  simply  confirms  the 
report  of  the  master,  which  report 
stated  conclusions  of  law  and  conclu- 
sions of  fact  separately,  is  sufficient. 
Wood  V.  Babb,  16  S.  Car.  427. 

2.  Precedents  of  Agreement  for  Judg- 
ment. —  In  McAnally  v.  Haynie,  17 
Tex.  Civ.  App.  521,  is  set  out  the  fol- 
lowing written  agreement  for  a  Judg- 
ment by  consent  duly  acknowledged 
and  authenticated  for  record: 

"  The  State  of  Texas,  County  of  Na- 
varro. —  Know  all  men  by  these  pres- 
ents, that  we.  Emetine  McAnally  and 
D.  T.  McAnally,  who  are  plaintiffs  in 
cause  No.  tbii,  now  pending  in  the 
District  Court  of  Navarro  County,  and 
W.  D.  Haynie,  who  is  defendant  in  said 
cause,  for  the  purpose  of  the  final  set- 
tlement and  compromise  of  said  suit, 
have  this  day,  with  a  full  understand- 
ing of  the  premises,  mutually  agreed 
and  do  hereby  mutually  agree  as  fol- 
lows: 

The  plaintiffs  on  their  part  agree  to 
dismiss  at  their  own  costs  the  said  suit. 

The  said  plaintiffs  further  agree  to 
convey,  by  good  and  sufficient  war- 
ranty deed,  one  hundred  and  thirty- 
three  and  three-fourths  acres  of  land 
out  of  the  northeast  portion  of  the  C. 
C.  Fisher  j'^o-acre  survey  in  Navarro 
County.  Said  tract  of  land  is  to  be 
surveyed  off  as  follows:  To  begin  at 
a  point  on  the  northwest  line  of  the 
said  C.  C.  Fisher  survey,  ^^  vas.  north, 
60  east  from  the  actual  and  true  north- 
west corner  of  said  C.  C.  Fisher  survey; 
thence  to  the  northeast  corner  of  said 
Fisher  survey;  thence  south,  jo  east 
with  the  east  line  of  said  Fisher  survey 
to  a  point  of  said  Fisher  survey,  ex- 


tending to  the  same  length  of  said 
northwest  line  of  said  Fisher  survey,  ta 
a  line  drawn  from  the  point  of  begin- 
ning, would  include  the  area  of  133 3-4 
acres.  And  said  tract  of  133  3-4  acres 
is  to  be  actually  situated  on  the  C.  C. 
Fisher  survey,  not  recognizing  for  the 
purpose  of  identification  any  lines  or 
points  heretofore  adopted  by  neighbors 
or  surveyors,  but  such  as  shall  be  actu- 
ally found  and  re-established  by  a  com- 
petent surveyor,  actually  operating  on 
the  ground. 

And  the  said  IV.  D.  Haynie  agrees 
and  binds  himself,  that,  in  order  to 
enable  the  said  plaintiffs  to  make  the 
conveyance  of  the  said  133 3-4  acres  to 
him,  he  will  convey  to  them  by  deed 
of  warranty  that  particular  tract  of 
land  described  in  a  deed  heretofore  exe- 
cuted by  the  said  Emetine,  dated  20th 
day  of  May,  187^.  and  recorded  in 
Book  V,  page  220,  of  the  records  of 
deeds  for  iVavarro  County. 

And  it  is  further  mutually  agreed 
that,  should  the  lines  established  in 
surveying  said  133  3-4  acres  or  the 
conveyance  by  W.  D.  Haynie  include 
upon  the  said  tract  of  133  3-4  acres  any 
of  the  plaintiff's  improvements,  then 
they  have  the  privilege  of  removing 
the  same;  and  said  Haynie  has  the 
same  privilege  of  removing  any  of  his 
improvements  which  may  fall  upon 
plaintiff's  land. 

Witness  our  hands,  this  the  itth  of 

Nov.,  A.   D.   1876. 


Witnesses: 
Sam  K.  Frost. 
E.  G.  Sessions. 
B.  M.  Clopton. 


D.  T.  McAnally. 

Emetine  McAnally. 

W.  D.  Haynie." 
See  also  forms  in  Clarke  v.  Forshay, 
3  Cal.   290;  Walker  v.  Walker,  44  Ga. 
142;  Barlow  v.  Steel,  65  Mo.  611;  Clag- 
gett  V.  Simes,  35  N.  H.  402. 
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(1)  Generally. 

Form  No.  12048. 

(Precedent  in  Kerchner  v.  McEachern,  93  N.  Car.  447.)* 

Henry  Fairley,   Nancy  Fairley^" 
Margaret    Ami    McEachern, 
William  Gilchrist,  Angus  Gil- 
christ,   Sally  McCormac   and 

E.  L.  McCormac  [  County. 

vs. 
F.  W.  Kerchner,  Administrator 
of  John  Fair  ley,  deceased. 
This  cause  coming  on  to  be  heard,  and  all  the  parties  being  present 
in  person  and  by  counsel,  by  consent  of  all  parties  ^  it  is  ordered, 
adjudged  and  decreed,  that  the  plaintiffs  recover  of  the  defendant 
the  sum  of  seven  hundred  dollars  and  the  costs  of  this  proceeding,  in 
full  and  complete  satisfaction,  compromise  and  discharge  of  all  claims 
and  demands,  actions  and  causes  of  action,  which  the  said  plaintiffs 
have  or  may  have,  against  the  said  defendant  by  reason  of  his  admin- 
istration of  the  estate  of  S2i\6.  John  Fairley,  and  in  particular  of  all 
matters  of  account  in  dispute  in  this  proceeding. 

D.  Stewart, 
C.  S.  C.  and  Judge  of  Probate. 
John  D.  Shaw, 
R.   T  Bennett, 

Attorneys  for  Plaintiffs. 
Steele  6^  Walker, 
Junius  Davis, 

F.  D.  Poisson, 

Attorneys  for  Defendant. 

Form  No.  12049.^ 

(Precedent  in  Johnson  v.  Blum,  17  Tex.  Civ.  App.  261.)* 

^^-.^  ^'  ^^^'^  }        District  Court  McCulloch  County,  Texas, 

^J-  i    r    ""•    .    /  C  May3,iB86. 

M.  A.  Lyons  et  al.  )  -^     ' 

Now  come  the  parties  in  the  above  entitled  cause  by  their  attor- 
neys, and  having  agreed  that  the  following  judgment  be  inserted  in 
this  cause,  to  wit,  that  the  plaintiffs  have  judgment  against  the 
defendants  for  the  sum  of  three  hundred  and  fifty-nine  and  25-100  dol- 

1.  See  also  precedents  in  Union  Bank  3.  Texas.  —  Rev.  Stat.  (1895),  arts. 
V.  Oxford,  116  N.  Car.  3349;  Leslie  1335,  1352.  See  also  notes  to  Form  No. 
V.    Brown,    90    Fed.    Rep.    171.      See,     11879,  supra. 

generally,  notes   to   Form    No.    11869,         Precedent  of  judgment  by  consent  is 
supra.  set  out  in  McAnally  v.  Haynie,  17  Tex. 

2.  Secital  of  Consent.  —  Where   it  is     Civ.  App.  521. 

recited  that  the  judgment  is  by  consent        4.  In  this  case  it  was  held  that  the 

of  defendant's  solicitor,  it  will  be  pre-  court  could  render  a  judgment  against 

sumed  to  have  been  consented  to  only  surety   upon  the  statutory  bond  for  a 

by  those  defendants  who  have  appeared  trial  of  the  right  of  property  without 

in  the  suit.     Clyburn  v.  Reynolds,  31  having    him   served   with   citation    or 

S.  Car.  91.  otherwise  notified. 
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lars;  that  said  judgment  bear  no  interest  wnXW  December  5,  iS86;  that 
no  execution  issue  until  after  said  date.  Therefore,  it  is  ordered, 
adjudged,  and  decreed  by  the  court  that  the  plaintiffs,  Leon  dr"  H. 
Blum,  do  have  and  recover  of  and  from  the  defendants,  M.  A.  Lyons, 
J.  W.  Lyons,  N.  B.  Johnson,  and  Tom  Johnson,  the  sum  of  three  hun- 
dred and  Jifty-nine  and 29-100  dollars;  that  said  judgment  bear  interest 
from  and  after  December  5,  iS86,  at  the  rate  of  10  per  cent,  per  annum, 
and  that  no  execution  shall  issue  in  this  case  until  December  5,  i&86; 
that  defendant  pay  the  cost  of  this  suit,  for  which  let  execution  issue 
in  behalf  of  the  officers  of  this  court  for  all  costs  in  this  case. 

(2)  Upon  Relicta. 
Form  No.  12050. 

(^Commencing  as  in  Form  No.  12003,  and  cotitinuing  down  to  *.) 

Afterward,  at  a  Circuit  Court  holden  at  Jersey  City,  in  and  for  the 
county  of  Hudson,  on  the  first  Tuesday  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eight,  before  John 
Marshall,  Esq.,  one  of  the  associate  justices  of  the  Supreme  Court 
of  the  state  of  New  Jersey,  assigned  to  hold  the  pleas  in  and  for  the 
said  county  of  Hudson  in  accordance  with  the  statute  in  such  case 
made  and  provided,  comes  the  within  named  John  Doe,  by  his  attor- 
ney within  named,  and  the  within  named  Richard  Roe,  by  his  attorney 
within  mentioned,  also  comes  and  relinquishes  his  pleas  by  him  above 
pleaded,  and  admits  that  the  within  mentioned  charter-party  is  his 
deed,  and  that  he  is  guilty  as  the  said  plaintiff  has  above  charged 
against  him  and  consents  that  judgment  be  entered  agamst  him  and 
in  favor  of  the  said  plaintiff  in  the  sum  of  otie  thousand  dollars,  besides 
costs  of  suit  to  be  taxed. 

John  Marshall,  Associate  Justice. 

Therefore,  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  said  defendant  his  damages  aforesaid  in  the  sum  of  one  thousand 
dollars,  in  form  aforesaid  acknowledged;  also  the  sum  of  thirty  dollars 
for  his  costs  and  charges  by  the  court  now  here  adjudged  to  the  said 
plaintiff  and  with  his  assent,  which  said  damages,  costs  and  charges 
in  the  whole  amount  to  the  sum  of  one  thousand  and  thirty  dollars. 
And  the  said  defendant  in  mercy,  etc. 

Judgment  signed  this  tenth  day  oi  June,  iS99. 

Richard  Taney,  Chief  Justice. 

h.  Non  Obstante  Veredicto.' 
Form  No.  12051.' 

1.    Judgment    non  obstante  veredicto  Wilber,    16   Johns.  (N.  Y.)   227;    Otis 

cannot  be  entered  on  defendant's  mo-  v.  Hitchcock,  6  Wend.  (N.  Y.)433;  Bcl- 

tion.     Smith  v.  Smith,  4  Wend.  (N.  Y.)  lows  v.  Shannon,  2  Hill  (N.  Y.)  86.     It 

468;    Schermerhorn    v.  Schermerhorn,  is  given    where    the   defendant's   plea 

5  Wend.  (N.  Y.)  513;  Bellows  v.  Shan-  confesses  the  action  and  does  not  suffi- 

non,    2    Hill    (N.   Y.)   86;    Phoenix  v.  ciently  avoid   it.     Sheehy  v.   Duffy,  89 

Stagg,   I   Hall  (N.  Y.)  635;    Sheehy   v.  Wis.  6. 

Duffy,   8g  Wis.   6.      And  can  only  be        2.  When,    upon     the    statements    In 

entered  upon  the   merits.     Macomb  v.  the  pleadings,  one  party  is  by  law  en- 
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(^Title  of  cause  as  in  Form  No.  11851.') 

This  sixth  day  oi  June,  iS99,  come  the  said  parties  by  their 
attorneys,  and  the  jury  having  heretofore  rendered  a  verdict  for  the 
defendant,  the  plaintiff  moves  the  court  for  judgment  in  his  favor, 
on  the  pleadings,  notwithstanding  said  verdict;  and  the  court  being 
fully  advised  in  the  premises,  sustains  said  motion,  to  which  the 
defendant  excepts,  and  having  heard  the  evidence  and  argument  of 
counsel  upon  the  assessment  of  damages  the  court  assesses  the  same 
at  one  thousand  dollars. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  plain- 
tiff recover  of  the  defendant  said  sum  of  one  thousand  dollars,  not- 
withstanding the  verdict  of  the  jury,  together  with  his  costs  and 
charges  herein  laid  out  and  expended. 

Form  No.  12052. 
(Precedent  in  Snell  v.  Harrison,  104  Mo.  167.)' 
JohnR.  Snell  and  David  A.  Glass^ 

V. 

Brunetta  Harrison  and  Geo.   W. 

Jlarrisonjier  husband,  Chas.  A. 

Harrison,  Mary  A.  Harrison, 

Harvey  E.  Harrison,  Nellie  M. 

Harrison  and  Virgie  Harrison, 

minor  heirs  of  A.  B.  Harrison, 

deceased,  defendants. 

Now  at  this  day  come  the  parties  aforesaid  by  their  attorneys,  and 
the  motion  of  plaintiffs  heretofore  filed  to  set  aside  and  disregard  the 
finding  of  the  jury  on  the  issues  submitted  to  them  by  the  court,  and 
to  render  a  decree  in  pursuance  of  the  prayer  of  said  plaintiffs' 
petition  in  favor  of  plaintiffs  coming  on  to  be  heard  is  taken  up 
and  submitted  to  the  court,  and  the  same,  after  being  fully  seen  and 
heard,  is  by  the  court  sustained,  and  the  findings  of  the  said  jury  set 
aside,  and  the  court  having  seen  and  heard  all  the  matters  in  evi- 
dence submitted  in  the  cause,  doth  find:  That  on  and  prior  to  the 
thirtieth  day  oi March,  iZJJi.,  the  defendant  G^.  W.Harrison  was  the 
owner   and    in    possession   of   the  following  described    real   estate, 


titled  to  judgment  in  his  favor,  judg- 
ment shall  be  rendered  by  the  court, 
though  a  verdict  has  been  found 
against  such  party.  Horner's  Stat. 
Ind.  (1896),  §  566. 

Precedent.  —  In  Train   v.  Gridley,  36 
Ind.    241,    the    record    contained    the 
following  entry,  to  wit: 
' '  IVilliam  f.  Gridley  \ 

V-  \ 

Jesse  Millison.         ) 

Defendant  moves  for  a  judgment  of 
one  hundred  and  twelve  dollars  against 
plaintiff,  non  obstante  veredicto,  be- 
cause the  allegations  of  his  answer 
herein  are  admitted  by  the  insufficiency 
of  the  paper  purporting  to  be  a  reply, 


and   because    the    same   fails    to   con- 
tradict the  answer  herein. 

Ryan  (Sr'  Baldwin^ 
Defendant's  Attys. 

Which  motion  the  court  doth  now 
sustain,  and  after  computation  the  de- 
fendant remits  all  of  the  one  hundred 
and  twelve  dollars  verdict  moved  for, 
except  seventy-five  dollars,  and  the 
court  doth  now  adjudge  that  the 
defendant  is  entitled  to  a  judgment 
against  the  plaintiff  upon  the  plead- 
ings herein  and  upon  said  motion,  for 
seventy-five  dollars." 

1.  See,  generally,  notes  to  Form  No. 
1 1 86 1,  supra. 
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situated  in  the  county  oi  Johnson,  and  state  oi  Missouri,  to  wit: 
(^Here  follouis  description  of  property)  and  continued  to  own  the  same 
until  the  purchase  thereof  by  the  said  plaintiffs  at  execution  sale  at 
t\it  February  term,  i87<9,  of  this  court  and  that  the  deed  made  bysaid 
G.  W.  Harrison  and  wife,  October  9,  i875,  to  A.  B.  Harrison,  convey- 
ing the  said  two  hundred  acres  of  land  for  the  purported  consideration 
oi^fiOO,  was  voluntary  and  void  and  made  with  the  intent  to  hinder, 
delay  and  defraud  the  creditors  of  the  said  G.  IV.  Harrison;  that,  at 
the  sale  on  execution  of  said  land  in  said  section  13  and  lots  7  and  8, 
on  the  judgment  for  costs,  on  the  fourteenth  day  of  October,  iS76,  the 
same  was  purchased  by  the  said  A.  B.  Harrison  for  the  use  and 
benefit  of  the  said  G.  IV.  Harrison,  and  in  fraud  of  the  rights  of  the 
creditors  of  the  said  G.  IV.  Harrison;  that,  at  the  sheriff's  sale  to  Joe/ 
H.  Warren,  on  the  eleventh  day  of  October,  iS77,  under  the  four  execu- 
tions against  the  said  G.  W.  Harrison,  one  in  favor  ol  J.  IV.  Dawson, 
two  in  favor  oi  John  Snell,  and  one  in  favor  of  Z>.  A.  Glass,  the  said 
real  estate  except  the  said  lot  8,  was  purchased  by  the  sz\d  Joel  H. 
Warren  for  the  use  of  said  G.  W.  Harrison,  and  in  fraud  of  the  rights 
of  the  creditors  of  the  said  G.  W.  Harrison,  and  that  ssad  Joel H. 
Warren  held  said  title  by  virtue  of  said  purchase  at  said  sheriff's 
sale  for  the  use  and  benefit  and  in  trust  for  the  said  G.  W.  Harrison, 
and  the  court  further  finds  that  the  said  Bruenetta  Harrison,  wife  of 
the  said  G.  W.  Harrison,  took  the  conveyance  of  said  real  estate 
from  the  said  Warren  though  his  quitclaim  deed  dated  January  24, 
i87<?,  with  full  knowledge  of  the  indebtedness  of  said  G.  W.  Harrison^ 
and  held  said  land  in  trust  for  said  G.  W.  Harrison,  and  in  fraud 
of  the  creditors  of  said  G.  W.  Harrison,  and  took  and  held  said  title 
with  the  intent  to  hinder  and  delay  the  creditors  of  the  said  G.  W. 
Harrison,  and  that  the  said  A.  B.  Harrison,  Joel  H.  Warren,  and 
Brunetta  Harrison,  each  and  all  of  them  as  volunteers,  took  the  title 
to  said  real  estate  in  the  aforesaid  conveyances,  and  each  held  the 
same  for  the  use  and  benefit  of  the  said  G.  W.  Harrison  with  full  and 
complete  knowledge  at  the  respective  dates  of  said  sales  and  pur- 
chases; that  the  said  Geo.  W.  Harrison  was  largely  indebted,  and 
that  his  purpose  was  to  place  the  title  to  his  said  real  estate  so  that 
his  creditors  could  not  reach  the  same,  and  to  hinder,  delay  and 
defraud  them  out  of  their  just  claims,  and  the  court  finds  that  said 
A.  B.  Harrison  departed  this  life  on  the  nineteenth  day  ol  June,  A.  D. 
1 877,  and  that  said  defendants,  Charles  H.,  Mary  A.,  Harvey  E.,  Nellie 
M.,  and  Virgie  Harrison  are  his  children  and  heirs  at  law. 

And  tho  court  further  finds  that  on  and  prior  to  October  9,  i875,  the 
said  G.  W.  Harrison  was  largely  indebted,  and  at  said  date  was  owing 
one  John  Snell  a  note  of  ^600,  dated  March  SO,  i87^  upon  which  a 
suit  was  then  (October,  iS75)  pending  in  this  court  by  the  said  John 
Snell  V.  said  G.  W.  Harrison,  upon  which  judgment  was  finally  ren- 
dered October  16,  i877,  for  $700.85  against  said  G.  W.  Harrison;  that 
in  January,  iS75,  said  D.  A.  Glass  commenced  his  suit  in  this  court 
against  said  defendant,  G.  W.  Harrison,  to  set  aside  a  certain  deed 
as  to  one  third  of  eighty  acres  of  the  aforesaid  land  and  to  vest  said 
interest  in  said  Glass,  wherein  the  court  at  its  June  term,  iS76,  set 
said  deed  aside  as  fraudulent  as  to  said  one  third  interest  in  said 
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eighty  acres  and  vested  same  in  D.  A.  Glass,  and  at  the  October  term, 
1 877,  of  this  court  in  a  suit  of  ejectment  by  said  Glass  against  said 
Harrison  for  the  possession  of  said  one  third  interest  in  said  eighty 
acres,  such  proceedings  were  had  that  said  Glass  obtained  judgment 
for  possession  of  his  interest  and  for  ^00  damages  for  the  detention 
of  said  premises;  that  afterwards  executions  duly  issued  upon  above 
recited  judgments,  one  in  favor  ol  John  Snell  ior%700.35  and  costs, 
one  in  favor  of  said  Glass  for  %300  and  costs,  and  were  duly  levied 
upon  the  aforesaid  two  hundred  acres  of  land  and  said  lots  7  and  8  as 
the  property  of  said  G.  W.  Harrison,  and  the  same  was  by  virtue  of 
said  executions  sold  at  sheriff's  sale  to  said  plaintiffs  February  15, 
iS78,  and  sheriff's  deed  therefor  duly  executed  and  delivered  to  said 
plaintiffs,  and  that  said  plaintiffs  are  now  the  owners  of  said  real 
estate. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that  the 
said  deeds  to  said  A.  B.  Harrison,  Joel  H.  Warren  and  Brunetta 
Harrison  each  and  all  of  them  be  set  aside  and  held  for  naught,  and 
that  the  title  to  said  real  estate,  to  wit:  (Jlere follows  description  of 
the  property)  all  va  Johnson  county,  Missouri,  be  divested  out  of  and 
from  the  said  defendants  and  each  of  them,  and  that  the  same  be 
fully  vested  in  said  plaintiffs,  and  that  said  defendants  pay  all  costs, 
accrued  in  this  suit,  and  that  execution  issue  therefor. 

Form  No.  12053.' 

(^Commencing  as  in  Form  No.  11891,  and  continuing  down  to  *.) 
•  And  hereupon  the  said  plaintiff  prays  that  judgment  be  given 
him;  that  he  recover  the  damages  by  him  sustained  by  reason  of  the 
premises  in  the  said  declaration  mentioned,  notwithstanding  the 
verdict  of  the  said  jurors  upon  the  issue  above  joined  between 
the  parties,  and  because  it  appears  to  him  that  the  plea  of  the 
said  defendant  by  him  above  pleaded  is  not  sufficient  in  law  and  that 
the  defendant  has  not  sufficiently  avoided  the  cause  of  action  in  the 
plaintiff's  declaration  mentioned,  and  that  judgment  ought  to  be 
given  for  the  plaintiff,  notwithstanding  the  verdict. 

Therefore  it  is  considered  that  notwithstanding  the  verdict  of  the 
said  jurors  upon  the  issue  above  joined  between  the  parties,  the 
plaintiff  do  recover  of  the  defendant  his  damages  by  him  sustained 
by  reason  of  the  premises  in  the  declaration  mentioned,  but  because 
it  is  unknown  to  our  said  court,  before  the  justices  thereof  now  here, 
what  damages  the  said  plaintiff  hath  sustained  by  occasion  of  the 
said  nonperformance  of  the  several  promises  and  undertakings  in 
his  declaration  aforesaid  mentioned,  and  because  it  is  convenient 
and  necessary  that  final  judgment  should  not  be  given  of  and  upon 
said  premises  until  the  truth  of  such  matter  shall  have  been  inquired 
into,  and  the  aforesaid  damages  assessed  according  to  the  form  of 
the  statute  in  such  case  made  and  provided.  That  the  giving  of 
judgment  hereupon  be  stayed  until  such  time  accordingly. 

And  the  said  plaintiff  having  prayed  a  writ  to  be  directed  to  the 
sheriff  of  the  county  of  Hudson,  to  inquire  of  the  truth  of  the  afore- 

1.  See,  generally,  notes  to  Form  No.  11866,  supra. 
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said  matters,  and  to  assess  the  damages  which  the  plaintiff  hath  sus- 
tained thereby, 

Therefore,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  the  sheriff  of  said  county  of  Hudson  is  commanded 
that  he  summon  twelve  good  and  lawful  men  of  said  county  to  inquire 
diligently  and  on  their  respective  oaths  of  the  truth  of  the  premises, 
and  to  assess  what  damages  the  plaintiff  hath  sustained  by  reason  of 
the  nonperformance  of  the  several  promises  and  undertakings  afore- 
said in  his  declaration  aforesaid  mentioned,  and  that  the  said  sheriff 
have  before  our  justices  of  our  said  Supreme  Court  at  Trenton  afore- 
said, on  the  tenth  day  oi  June,  i898,  as  well  the  inquisition  which 
shall  be  taken  under  and  by  virtue  of  such  writ  as  the  said  writ  to 
him  in  that  behalf  directed,  and  the  same  day  is  given  to  the  plaintiff 
at  the  same  place. 

At  which  day  before  the  justices  aforesaid,  at  Trenton  aforesaid, 
comes  the  plaintiff  by  his  aforesaid  attorney  and  the  said  sheriff,  to 
wit,  John  Lynch,  sheriff  o%  the  county  of  Hudson  aforesaid,  now  here 
returns  a  certain  inquisition  indented,  taken  before  him  at  the  county 
aforesaid,  by  the  oath  of  twelve  good  and  lawful  men  of  the  county 
of  Hudson  aforesaid,  by  which  inquisition  it  is  found  that  the  said 
plaintiff  hath  sustained  damages  on  occasion  of  the  nonperformance 
of  the  several  promises  and  undertakings  in  the  aforesaid  declaration 
mentioned  to  the  sum  of  two  hundred  dollars,  besides  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  and  for  those 
costs  and  charges  the  sum  of  thirty  dollars. 

Therefore  it  is  considered  that  the  said  plaintiff  do  recover  against 
the  said  defendant  his  damages  aforesaid,  in  form  aforesaid  by  the 
said  inquisition  above  found  to  the  sum  of  two  hundred  dollars,  and 
also  the  aforesaid  sum  of  M/r/v  dollars  for  ^  his  costs  and  charges 
aforesaid  which  in  the  whole  amount  to  the  sum  of  two  hundred  and 
thirty  dollars. 

And  it  is  further  considered  that  the  said  plaintiff  do  recover 
against  the  said  defendant,  the  further  sum  of  twenty  dollars  for  his 
costs  and  charges  by  the  court  here  adjudged,  of  increase  to  the 
plaintiff  and  with  his  assent.     And  the  said  defendant  in  mercy,  etc. 

Judgment  signed  this  tenth  day  of  September,  i898. 

John  Marsha//,  Chief  Justice. 

2.  In  Criminal  Cases. 

a.  Judgment  of  Conviction. 

(1)  In  Court  of  Record. 

(a)  Upon  P/ea  of  Not  Guilty. 

aa.  Generally. 

Form  No.  12054.' 

1.  In  General. —  A  judgment,  to  be    else  by  which  to  ascertain  its  meaning. 
operative,  must  be  certain  and  complete     Wright  v.  State,  103  Ala.  95. 
in  itself,  without  reference  to  anything        The  form  given  in  the  text  is  sub. 
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The  State  )  June  Term,  \W9. 

vs.  [•  June  10,  iS99. 

John  Doe.  )  Indicted  for  Murder  of  Cicero  Gregory. 

This  day  came  the  Slate  of  Alabama  by  its  solicitor,  Alexander  Cobb, 
and  came  also  the  defendant,  John  Doe,  who  is  styled  and  called  in 
some  parts  of  the  record  in  this  case  by  the  name  oi  J.  Herbert  Doe, 
in  his  own  proper  person  and  by  counsel,  and  the  said  defendant 
having  heretofore  been  arraigned  on  the  indictment  in  this  case,  and 
he  having  heretofore  in  his  own  proper  person  pleaded  to  said  indict- 
ment that  he  was  not  guilty,  of  which  plea  said  defendant,  in  his  own 
proper  person,  puts  himself  upon  the  country  for  trial,  and  issue 
being  joined  upon  said  plea,  thereupon  came  a  jury  of  good  and  law- 
ful men,  to  wit,  James  T.  Collins  and  eleven  others,  who,  being  impan- 
eled, sworn,  and  charged  well  and  truly  to  try  the  issue  joined,  and 
a  true  verdict  render  according  to  the  evidence,  on  their  oath  do  say  — 
we,  the  jury,  find  the  defendant  guilty  of  murder  in  \)i\&  first  degree, 
and  say  that  defendant  shall  suffer  imprisonment  in  the  penitentiary 
for  life.  And  the  defendant  being  asked  whether  he  had  anything  to 
say  why  sentence  of  the  law  should  not  now  be  pronounced  upon  him, 
says  nothing.^  It  is  therefore  the  judgment,  order  and  sentence  of 
the  court,2  that  said  defendant  be  imprisoned  in  the  penitentiary  of 
this  state  for  life.  But,  because  certain  questions  of  law  arising  in 
this  case  have  been  reserved  for  the  consideration  of  the  Supreme 
Court,  by  bill  of  exceptions,  duly  taken  and  signed  by  the  presiding 
judge,  it  is  thereupon  considered  by  the  court,  that  the  sentence  of 
the  court  in  this  case  be  suspended  until  the  sixth  day  of  August  next, 
that  being  sixty  days  after  the  commencement  of  the  next  ensuing 
term  of  said  court. 

It  is  further  considered  by  the  court,  that  the  State  of  Alabama 
recover  of  defendant  the  costs  of  this  prosecution,  for  which  let 
execution  issue. 

Form  No.  12055. 

In  the  District  Court  of  the  First  Judicial  District  of  the  Territory 
of  Arizona,  in  and  for  Pima  county. 
The  Territory  of  Arizotia  ) 

against  [-Convicted  ol  {state  offense). 

John  Doe.  ) 

The  district  attorney,  with  the  defendant  and  his  counsel,  came 
into  court.     The  defendant   was  duly  informed  by  the  court  of  the 

stantially  the   judgment   in    Brazier  w.  {^Here  state  the  punishment  imposed),  ^.tiA 

State,  44  Ala.  387,  in  which  case  there  the  costs  of  the  proceedings, 

was  no  objection    or  exception   to  the  fohn  Marshall, 

judgment.     For  another  form  see  Fos-  Judge  of  County  Court." 

ter  V.  State,  38  Ala.  425.  1.  Question  Asked  Defendant.  —  A  judg- 

Coonty  Coart.  —  Judgment  of  convic-  ment  for  felony  which  does  not  show 

tion   in   the  county  court  is  set  out  in  that  the  defendant  was  asked,  or  the 

Ala.  Crim.  Code  (1896),  §  4617,  to  wit:  defendants  were  severally  asked,  by  the 

"  ^^'   ^^"^^  \  Disturbing  Women  at  Pub-  court  before  sentence,  if  he  or  they  have 

TnZh  .    \              lie  Assembly.  anything  to  say  why  sentence  should 

fonn  Voe.   J                                 ''  not  be  a  warded  against  him  or  them,  is 

On  hearing  the  evidence  the  court  is  erroneous.     Crim  v.   State,  43  Ala.  53. 

satisfied  of  the  guilt  of  the  defendant,  2.  Words  of  Art.  —  In  Wright  v.  State, 

and  awards  the  following  punishment:  103    Ala,    95,    the    court  says:   "  The 
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nature  of  the  charge  against  him  for  the  crime  of  {stating  offeme'), 
committed  on  the  Jirst  day  of  January,  i2>99\  of  his  indictment, 
arraignment  and  plea  of  "  not  guilty  of  the  offense  charged  in  the 
indictment;"  of  his  trial  and  the  verdict  of  the  jury  on  the  seconddaiy 
oi  February,  iS99,  "guilty  as  charged  in  the  indictment,"  and  the 
defendant  was  then  asked  whether  he  had  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced  against  him,^  to  which  he 
replied  that  he  had  none.  Whereupon,  no  sufficient  cause  being 
shown  or  appearing  to  the  court,^  the  court  thereupon  rendered  its 
judgment  as  follows:  That  whereas  the  ssiid  JoAn  Doe,  having  been 
duly  convicted  in  this  court  of  the  crime  of  {stating  offense^,  it  is 
therefore,  ordered,  adjudged  and  decreed  that  the  sdXdTjohn  Doebt 
(Jfere  state  the  Judgment).^ 

Form  No.  12056. 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1669,  No.  195.) 
State  oj Arkansas,  plaintiff, 
against 

John  Smith,  defendant. 

The  defendant  was  this  day  brought  into  court,  and  being  informed 
t)f  the  nature  of  the  indictment,  plea  and  verdict,  was  asked  if  he 
had  any  legal  cause  to  show  why  judgment  should  not  be  pronounced 
against  him,*  and  none  being  shown,  it  is  adjudged*  that  the  defendant 
be  taken  by  the  superintendent  of  the  penitentiary  to  the  state  peni- 
tentiary, and  there  confined  at  hard  labor  for  a  period  oi  four  years.* 

usual  form  observed  after  the  verdict  4.  Question  Asked  Defendant.  —  When 

is,  '  It  is,  therefore,  considered  and  ad-  the   defendant  appears   for  judgment, 

judged  that  the  defendant  is  guilty  as  he  must  be  informed   by  the  court  of 

charged   in    the    indictment'    (or    not  the  nature  of  the  indictment,  his  plea 

guilty,  according  to  the  verdict).     We  and   verdict   thereon,   if  any,    and  he. 

would  not  be  understood  as  declaring,  must  be  asked  if  he  has  any  legal  cause 

that  it  is  necessary  to  observe  the  form  to  show  why  judgment  should   not  be 

given,  but  there  must  be  some  words  pronounced  against  him.     Sand.  &  H. 

to  show  that  there  has   been   a  judg-  Dig.  Ark.  (1894),  §  2284. 

ment  upon  the  verdict."  6.  Words  of  Art.  —  In  Baker  v.  State, 

1.  Question  Asked  Defendant.  — When  3  Ark.  491,  it  was  held  that  a  judgment 
the  defendant  appears  for  judgment,  he  not  being  th^  determination  and  sen- 
shall  be  informed  by  the  court,  or  by  tence  of  the  judges,  but  of  the  law,  the 
the  clerk  under  its  direction,  of  the  style  of  it  should  not  be  "  it  is  or- 
nature  of  the  indictment  and  of  his  dered  "  or  "  resolved  by  the  court,"  for 
plea,  and  the  verdict,  if  any  there  are,  then  the  judgment  might  be  their  own, 
and  shall  be  asked  whether  he  have  but  "  it  is  considered,"  which  implies 
any  legal  cause  to  show  why  judgment  that  the  act  is  not  of  their  own  but  of 
should  not  be  pronounced  against  him.  the  law,  pronounced  and  declared  by 
Arizona  Pen.  Code  (1887),  §  1S13.  the  court  upon"  determination  and  in- 

2.  When  Bendered. —  If  no  sufficient  quiry.  If  the  words '*  it  is  considered  " 
cause  be  alleged  or  appear  to  the  court  are  wanting,  there  is  no.  judgment, 
why  judgment  should  not  be  pro-  Baker  v.  State,  3  Ark.  491.  But  in 
nounced,  it  shall  thereupon  be  rendered.  Ware  v.  Pennington,  15  Ark.  226,  it 
Arizona  Pen.  Code  (1887),  §  1815.  was  held  that  the  words  "  it  is  ordered, 

3.  When  Confinement  Begins.  —  All  adjudged  and  decreed  by  the  court " 
judgments  sentencing  any  person  or  were  fully  equivalent  in  meaning  to 
persons  to  confinement  in  the  territorial  the  words  "  it  is  considered,"  etc. 
prison  shall  specify  the  time  of  com-  6.  Judgment  for  YixM—  Generally.— ■ 
mencement  of  the  term  of  said  con-  Where  the  punishment  of  an  offense  is 
finement.     Arizona   Pen.    Code  (1887),  by  a  fine,  the  judgment  shall  direct  that 

.R  1821.  the  defendant  be  imprisoned  until  the 
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fine  and  costs  are  paid,  specifying, 
however,  the  extent  of  imprisonment, 
which  shall  not  exceed  one  day  for 
each  seventy-five  cents  of  the  fine  and 
costs.  Sand.  &  H.  Dig.  Ark.  (1894),  § 
2289. 

Form  of  Judgment  for  Fine,  —  In 
Sand.  &  H.  Dig.  Ark.  (1894),  p.  1662, 
No.  164,  a  form  of  judgment  for  fines 
is  given,  which,  omitting  the  title  of 
the  cause,  is  as  follows,  to  wit: 

"On  this  sixth  day  oi January,  189^, 
comes  the  defendant,  yi3/4«  Smith,  and 
pleads  that  he  is  not  guilty  of  the  of- 
fense charged  in  the  warrant,  and  de- 
mands a  trial  by  jury;  and  thereupon 
a  jury  of  twelve  good  and  lawfully 
qualified  men  oi  the  CoMniy  oi  Franklin 
were  summoned,  selected,  sworn  and 
impaneled  according  to  law  to  try  the 
issue  herein  and  a  true  verdict  ren- 
der, who,  having  heard  the  evidence, 
returned  the  following  verdict:  '  We, 
the  jury,  find  the  defendant  guilty,  and 
assess  his  punishment  at  a  fine  of  twenty 
dollars.' 

It  is  therefore  adjudged  by  the  court 
that  the  plaintiff  recover  of  the  defend- 
ant the  said  sum  of  twenty  dollars,  and 
the  costs  of  this  prosecution,  and  that, 
unless  said  fine  and  costs  be  immedi- 
ately paid,  the  constable  shall  proceed 
at  once  to  hire  out  said  defendant,  ac- 
cording to  law,  for  a  period  not  exceed- 
ing one  day  for  each  seventy-five  cents 
of  said  fine  and  costs  until  the  same 
are  paid;  and  it  is  further  adjudged 
that  if  said  defendant  can  not  be  so 
hired  out,  then  that  he  be  imprisoned 
in  the  county  jail  until  said  fine  and 
costs  be  paid,  not  exceeding  one  day 
for  each  seventy-five  cents  of  said  fine 
and  costs." 

If  a  contract  has  been  made  by  the 
county  court  for  keepiftg  and  working 
prisoners,  then  the  judgment  should 
direct  that  the  defendant  be  delivered  to 
the  contractor,  to  be  kept  and  worked  by 
him  for  such  time  as  will  discharge  the 
fine  and  costs,  at  fifty  cents  per  day,  as 
provided  in  Sand.  &  H.  Dig.  Ark. 
(1894),  §  921.  If  no  such  contract  has 
been  entered  into,  and  the  county  has 
a  work-house,  the  judgment  may,  and 
probably  should,  direct  that  the  defend- 
ant be  put  to  work  in  such  house,  or 
on  the  farm  thereto  attached,  or  on  any 


public  improvement  of  the  county,  as 
directed  in  Sand.  &  H.  Dig.  Ark.  (1894), 
§896. 

Form  of  Judgment  for  Fine  and  Im- 
prisonment. —  In  Sand.  &  H.  Dig.  Ark. 
(1894),  p.  1669,  No.  ig6,  a  form  of  judg- 
ment for  fineand  imprisonment  is  given, 
which,  omitting  the  title  of  the  cause, 
is  as  follows,  to  wit: 

"The  jury  impaneled  herein  return 
the  following  verdict: 

'  We,  of  the  jury,  find  the  defendant 
guilty,  and  fix  his  punishment  at  a  fine 
of  one  thousand  dollars  and  confinement 
in  the  county  jail  for  six  months. 

George  Schwartze,  Foreman.' 

Wherefore,  it  is  adjudged  that  the 
plaintiff  recover  of  the  defendant  the 
sum  of  one  thousand  dollars  and 
the  costs  of  this  prosecution,  and  that 
the  defendant  be  confined  in  the  jail  of 
Pulaski  County  for  the  period  of  six 
months;  and  when  said  period  of  con- 
finement shall  have  terminated,  unless 
said  fine  and  costs  have  been  paid,  the 
sheriff  shall  proceed  at  once  to  hire  out 
said  defendant,"  {concluding  as  in  Form 
given  supra,  this  note). 

1.  In  General.  —  An  entry  of  a  judg- 
ment in  a  criminal  case  in  the  minutes 
of  the  court  ought  to  show  that  all  the 
acts  required  by  the  statute  to  be  done 
up  to  that  stage  of  the  case  have  been 
performed;  but  while  all  these  things 
ought  to  appear  in  the  judgment,  it 
does  not  follow  that  the  omission  of 
some  or  any  of  them  will  render  the 
judgment  void.  Ex  p.  Gibson,  31  Cal. 
619.  Judgment  is  sufficient  if  it  states 
of  what  offense  the  defendant  was 
finally  convicted  and  the  penalty  im- 
posed by  the  court,  and  it  need  not 
recite  the  facts  contained  in  the  other 
papers  constituting  the  record  in  the 
action.     Matter  of  Ring,  28  Cal.  247. 

Precedents  —  Generally.  —  For  other 
forms  of  criminal  judgments  in  Cali- 
fornia see  the  following  cases,  to  wit: 
Matter  of  Ring,  28  Cal.  247;  People  v. 
Jung  Qung  Sing,  70  Cal.  469;  Ex  p. 
Young  Ah  Gow,  73  Cal.  439;  People  v. 
Perez,  87  Cal.  122;  Ex  p.  Williams,  89 
Cal.  421. 

Police  Court.  —  In  Ex  p.  Murray,  43 
Cal.  455,  a  judgment  of  the  police 
court  of  the  city  and  county  of  San 
Francisco    is    set    out   as    follows,    to 
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Convicted    of  Petit  Larceny, 
Second  Offense.^ 


Present,  Hon.  John  Hunt,  Juage. 
The  People  of  the  State  of  California 
against 
Richard  Roe. 

The  district  attorney,  with  the  de/endant  and  his  counsel,  Mr.  John 
Marshall,  came  into  court.  The  defendant  was  duly  informed  by  the 
court  of  the  information  duly  presented  and  filed  on  the  seventeenth 
day  of  February,  i899,  by  the  district  attorney  of  the  city  and  county 
of  San  Francisco,  charging  said  defendant  with  the  crime  ol petit  lar- 
ceny, second  offense;  of  his  arraignment  and  plea  of  "Not  guilty  as 
charged  in  said  information;  "  of  his  trial  and  the  verdict  of  the  jury 
on  the  sixteenth  day  of  March,  i899,  '*  Guilty  as  charged;  "  and  defend- 
ant's motion  for  a  new  trial  herein  having  been  denied  by  the  court, 
defendant,  by  his  counsel  thereto  excepting,  the  defendant  was  then 
asked  if  he  had  any  legal  cause  to  show  why  judgment  should  not  be 
pronounced  against  him,^  to  which  defendant  replied  he  had  none, 
and  no  sufficient  cause  being  shown  or  appearing  to  the  court,  there- 
upon the  court  renders  its  judgment:  That  whereas  the  said  Richard 
Roe,  having  been  duly  convicted  in  this  court  of  the  crime  oi  petit 
larceny,  second  offense,  it  is  therefore  ordered,  adjudged  and  decreed 
that  the  said  Richard  Roe  be  punished  by  imprisonment '  in  the  state 

a  judgment  for  embezzlement.    People 
V.  Johnson,  71  Cal,  384. 

Venue  of  Offense.  —  If  the  place  where 
the  offense  is  committed  is  charged  in 
the  information,  it  need  not  be  stated 
in  the  judgment.  People  v.  Johnson, 
88  Cal.  171. 

2.  Qnestion  Asked  Defendant.  —  When 
the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by 
the  clerk  under  its  direction,  of  the 
nature  of  the  charge  against  him  and 
of  his  plea  and  the  verdict,  if  any, 
thereon,  and  must  be  asked  whether  he 
has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against 
him.  Cal.  Pen.  Code  (1897),  t^  1200. 
But  an  objection  to  a  judgment  on  the 
ground  that  the  defendant  was  not  in- 
formed by  the  court  of  the  nature  of 
the  charge  against  him,  of  his  plea  or 
of  the  verdict,  is  sufficiently  met  and 
answered  by  the  recital  in  the  certified 
copy  of  the  judgment  contained  in  the 
record  which  shows  sufficient  to  meet 
the  requirements  of  the  penal  code  in 
that  respect.  People  v.  Johnson,  88 
Cal.  171. 

3.  Direction  for  Imprisonment.  —  A 
judgment  by  which  it  is  "  ordered,  ad- 
judged and  decreed  "  that  the  defend- 
ant be  punished  by  imprisonment  in 
the  state  prison  is  a  sufficient  direction 
that  he  be  imprisoned.  People  v. 
Johnson,  88  Cal.  171;  People  v.  Wheat- 
ley,  88  Cal.  114. 


wit:  "State  of  California,  City  and 
County  of  San  Francisco,  Court-room 
of  said  Court,  Saturday,  March  joth, 
\%y2.  In  open  Court.  Present,  pre- 
siding, Hon.  Davis  Louderback,  Police 
Judge.  The  People  of  the  State  of  Cali- 
fornia V.  Patrick  Murray,  convicted  of 
misdemeanor.  In  this  action  the 
defendant  personally  appears  for  sen- 
tence. The  Court  renders  its  judg- 
ment: That  whereas  the  said  Patrick 
Murray,  having  been  duly  convicted 
in  this  Court  of  the  crime  of  misde- 
meanor, it  is  ordered  and  adjudged,  as 
puhishment  therefor,  that  the  said 
Patrick  Murray  pay  a  fine  oi  forty  ($^0) 
dollars,  and  in  default  of  payment 
thereof,  that  said  Patrick  Murray  be 
imprisoned  in  the  County  Jail  of  this 
city  and  county,  for  the  period  of 
twenty  (26)  days." 

1.  Name  of  Offense.  —  The  judgment 
in  a  criminal  case  need  contain  no 
recital  of  the  particular  offense,  but 
only  of  the  general  offense  within 
which  the  particular  one  is  included. 
Ex  p.  Murray,  43  Cal.  455;  Ex  p.  Gib- 
son, 31  Cal.  619.  But  where  defendant 
was  charged  with  the  crime  of  em- 
bezzlement and  the  verdict  was  "  guilty 
as  charged,"  and  in  the  judgment  the 
crime  was  described  as  grand  larceny, 
it  was  held  that  the  judgment,  not  being 
for  the  crime  of  which  defendant  was 
convicted,  should  be  reversed  with 
directions  to  the  lower  court  to  render 
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prison  of  the  state  of  California  at  San  Quentin  for  the  term  oifive 


years.' 


Form  No.  12058. 


(^Title  of  cause  as  in  Form  No.  10600.) 

At  this  day  comes  Daniel  Webster,  Esq.,  district  attorney,  who 
prosecutes  the  pleas  of  the  people  in  this  behalf,  and  the  said 
ltv\s,on&r  John  Doe  xs  brought  to  the  bar  of  the  court,  and  it  is  in- 
quired of  him  if  anything  he  hath  to  say  why  judgment  of  the  law 
should  not  now  be  pronounced  against  him.     And  he  nothing  saith. 

Whereupon  it  is  considered  by  the  court  that  the  said  prisoner  be 
by  the  sheriff  removed  hence  to  the  common  jail  of  Arapahoe  county, 
and  from  thence  conveyed  by  the  said  sheriff  with  all  convenient 
speed  to  the  penitentiary  of  the  state  of  Colorado,  there  to  be  delivered 
to  the  warden  or  keeper  thereof,  to  be  by  him  kept  and  confined 
therein  at  hard  labor  2  for  a  period  not  exceeding  _^/^^«  years  and 
not  less  than  one  year  from  the  date  of  his  incarceration  therein,' 
fully  to  be  completed  and  ended,  to  be  fed  and  clothed  as  the  law 
directs. 

And  it  is  further  considered  by  the  court  that  the  said  people  do 
have  and  recover  of  and  from  the  said  defendant,  John  Doe,  its  costs* 
in  this  behalf  laid  out  and  expended,  to  be  taxed,  and  have  exe- 
<:ution  thereof.  And  thereupon  the  said  prisoner,  John  Doe,  is 
remanded  to  the  custody  of  the  sheriff. 


1.  Term    of    Imprisonment.  —  If    the 

<:ourt  imposes  a  longer  term  of  im- 
prisonment than  that  fixed  by  the  stat- 
ute for  the  offense,  the  judgment  will  be 
reversed  on  appeal,  with  directions  to 
the  court  below  to  proceed  to  judg- 
ment on  the  verdict.  People  v.  Riley, 
48  Cal.  549. 

A  judgment  "  that  the  defendant  be 
imprisoned  in  the  State  Prison  for  the 
term  of  three  years  from  the  date  of  his 
incarceration "  is  not  void  for  uncer- 
tainty. People  V.  King,  28  Cal.  265. 
And  a  judgment  that  defendant  be  im- 
prisoned for  four  years  from  the  time 
of  his  delivery  to  the  warden  of  the 
penitentiary  is  not  erroneous.  People 
V.  Hughes,  29  Cal.  257.  And  a  judg- 
ment that  defendant  be  imprisoned  for 
a  specified  time,  "  to  commence  at  the 
expiration  of  previous  sentences,"  is 
valid.     People  v.  Forbes,  22  Cal.  135. 

A  judgment  that  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned 
until  the  fine  be  satisfied,  but  the  judg- 
ment must  specify  the  extent  of  the  im- 
prisonment, which  must  not  exceed  one 
day  for  every  two  dollars  of  the  fine  or 
extend  in  any  case  beyond  the  term  for 
which  the  defendant  may  be  sentenced 
to  imprisonment  for  the  offense  of 
which  he  has  been  convicted.  Cal.  Pen. 
Code  (1897),  §  1205. 


2.  Hard  Labor.  —  Whenever  any  per- 
son shall  be  lawfully  sentenced  for 
crime,  by  the  judge  of  any  district  court 
in  this  state,  to  imprisonment  in  the 
state  prison  or  any  county  jail,  it  shall 
be  competent  for  the  court  awarding 
said  sentence  to  incorporate  therein 
a  provision  that  the  person  so  sen- 
tenced shall  be  kept  at  hard  labor  dur- 
ing the  term  of  said  imprisonment  or 
for  any  specified  portion  thereof,  as 
may  be  adjudged  thereof  by  the  said 
court.     Mills'  Anno.  Stat.  Colo.  (1891), 

§1444. 

3.  Shall  Not  Fix  or  Limit  Sentence. — 

The  court  shall  not  fix  or  limit  the  dura- 
tion of  the  imprisonment  of  any  person 
convicted  of  an  offense  punishable  by 
imprisonment  in  the  state  reformatory. 
Mills'  Anno.  Stat.  Colo.  (1891),  §  4149. 
But  if,  through  oversight  or  otherwise 
any  person  be  sentenced  to  imprison- 
ment for  a  definite  period  of  time,  said 
sentence  shall  not  for  that  reason  be 
void.  Mills*  Anno.  Stat.  Colo.  (1891), 
§  4150. 

4.  Costs,  —  In  any  case,  where  any 
person  or  persons  shall  be  convicted 
of  any  crime  or  misdemeanor,  the  court 
shall  give  judgment  that  the  offender 
or  offenders  convicted  shall  pay  the 
costs  of  prosecution.  Mills' Anno.  Stat. 
Colo.  (1891),  §  1471. 
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In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho.,  in  and  for  the  County  of  Shoshone.,  June  Term,  a.  d.  i8S9, 
June  25,  a.  d.  i2,99. 

Present,  Hon.  John  Marshall,  Judge  > 

The  State  of  Idaho  ) 

against  V  Convicted  of  {naming  offense). 

Richard  Roe.        ) 

The  district  attorney,  with  the  defendant  and  his  counsel,  Jeremiah 
Mason,  Esq.,  came  into  court.^  The  defendant  was  duly  informed  by 
the  court  of  the  nature  of  the  indictment  found  against  him  for  the 
crime  of  {naming  it)  committed  on  the  sixth  day  of  March,  a.  d.  1 2>99 ;  of 
his  arraignment  and  plea  of  "  Not  guilty  of  the  offense  charged  in  said 
indictment; "  of  his  trial  and  the  verdict  of  the  jury,  on  the  sixteenth 
Aaiy  oi  June,  a.  d.  i%99,  "Guilty  of  (naming  offense)  as  charged  in 
the  indictment."  The  defendant  was  then  asked  if  he  had  any  legal 
cause  to  show  why  judgment  should  not  be  pronounced  against  him,' 
to  which  he  replied  that  he  had  none.  And  no  sufficient  cause 
being  shown  or  appearing  to  the  court,  thereupon  the  court  renders 
its  judgment.*  That  whereas  the  said  Richard  Roe  having  been  duly 
convicted  in  this  court  of  the  crime  of  (naming  it), 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  said  Richard 
Roe  be  punished  by  imprisonment  at  hard  labor  in  the  penitentiary 
of  the  state  of  Idaho  for  the  term  oi  fifteen  and  pay  a  fine  of 

4)ne  thousand  dollars  and  the  cost  of  prosecution. 

The  defendant  was  then  remanded  to  the  custody  of  the  sheriff  of 
the  said  county  of  Shoshone  to  be  by  him  delivered  into  the  custody 
of  the  proper  officers  of  said  penitentiary. 

John  Marshall,  Judge. 

Form  No.  12060. 

(Precedent  in  Schirmer  v.  People,  33  111.  280.)* 
Randolph  County  Circuit  Court,  ) 
September  Term,  a.  d.  \%63.         f 

1.  Insufficient  Form.—  In  Territory  v.  ant  must  be  personally  present  Idaho 
Guthrie,    2    Idaho   398,    the    following     Rev.  Stat.  (1887),  §  7982. 

judgment  was  vacated  for  uncertainty:  3.  Question  Asked  Defendant.  —  When 

"That  you,  Terrence  B.  Guthrie,  pay  a  the  defendant  appears  for  judgment,  he 

fine   of  one  thousand  dollars,  and    that  must  be  informed  by  the  court,  or  the 

you  betaken  into  custody  by  the  sheriff  clerk  under  its  direction,  of  the  nature 

of  Nez  Perces  county,  and   taken   from  of  the  indictment  and  of  his  plea,  and 

this  court-room  to  the  county  jail  of  Nez  the  verdict,  if  any,  thereon,  and  must  be 

Perces     county,    Idaho    territory,    and  asked  whether  he  has  any  legal  cause 

thence,  unless  said  fine  be  sooner  paid,  to  show  why  judgment  should   not  be 

within   thirty  days,    to    the   territorial  pronounced  against  him.       Idaho  Rev. 

prison  in  Ada  cowViXy ,  territory  oi  Idaho;  Stat.  (1887),  §  7989- 

and  that  you  be  confined  in  said  prison,  4.  If  no  sufficient  cause  is  alleged  or  ap- 

at  hard  labor,  until  said  fine  be  paid,  pears  to  the  court  why  judgment  should 

not  exceeding  two  years  from   the  date  not  be  pronounced,  it  must  thereupon 

of    this    sentence,  and    that,  upon   the  be  rendered.      Idaho  Rev.  Stat.  (1887), 

payment  of  said  fine,  you  be  released  §  7991. 

from   said  custody  and    confinement."  6.  Precedents. — See  also  forms  in  Mat- 

2.  Defendant  Present  in  Court.— Where  ter  of  Bollig.  31  111.  88;  Borschenious  v. 
the  judgment  is  for  felony,  the  defend-  People,  41  111.  236. 
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September  17th,  iS63. 
The  People  of  the  State  of  Illinois  \ 

V.  >  Indictment  for  murder. 

William  Schirmer.  ) 

And  now  on  this  day  comes  the  people  by  Watts ^  O' Melveneyy 
Johnson  and  J.  B.  Underwood^  and  the  defendant  by  Snyder  and 
Barnum,  and  the  defendant  having  been  furnished  with  a  copy  of  the 
indictment  and  list  of  the  regular  panel  of  the  jurors,  etc.,  the  defend- 
ant is  arraigned  and  enters  the  plea  of  not  guilty;  whereupon  the  trial 
commences,  and  the  regular  panel  of  the  jury  being  exhausted,  the 
sheriff  of  said  county  is  ordered  to  summon  from  the  bystanders  six 
jurors,  etc.,  which  is  done,  and  the  names  of  the  so  summoned  jurors 
given  to  defendant's  attorney.  Whereupon  come  the  jurors  of  the 
jury  selected  in  this  cause  to  wit:  {naming  them)  twelve  good  and 
lawful  men,  who,  being  elected,  tried  and  duly  sworn  a  true  verdict 
to  render  in  said  cause,  etc.  And  the  said  jury,  after  hearing  the 
evidence  and  arguments  of  counsel  in  said  cause,  and  after  retiring 
to  consider  of  their  verdict,  returned  into  court  the  following  verdict, 
September  18th,  iS63:  "We,  the  jury,  find  the  defendant  guilty  of 
manslaughter,  and  fix  the  term  of  his  confinement  in  the  penitentiary 
for  and  during  his  natural  life."  Whereupon,  the  court  being  fully 
advised  of  and  concerning  said  case,  verdict,  evidence,  etc.,  doth 
order  and  adjudge  that  said  William  Schirmer  be  sentenced  to  the 
penitentiary  of  the  State  of  Illinois,^  for  the  space  and  term  of  his 
natural  life  ^  at  hard  labor,  except  one  day  of  the  time,  which  is  to  be 
solitary  confinement ^  in  said  penitentiary;  and  that  the  sheriff  of 
Randolph  county  see  that  this  order  be  executed,  etc.,  and  that  said 
people  have  their  costs,*  etc. 

1.  Place  of  Confinement. —  It  is  error,  in  the  imprisonment  shall  commence  and 
rendering  judgment  in  a  criminal  case,  end.  Johnson  v.  People,  83  111.  431. 
to  designate  the  jail  of  another  county  A  judgment,  on  a  verdict  finding  the 
as  the  place  of  defendant's  imprison-  defendant  guilty  under  eight  counts, 
ment.  Keedy  v.  People,  84  111.  569;  that  the  defendant  be  imprisoned  ten 
Dyer  v.  People,  84  111.  624.  days  on  each  of  the  eight  counts    and 

A  sentence  to  imprisonment  in  the  pay  the  costs,  and  that  execution  issue 

Bridewell  of  the  city  of  Chicago  is  legal,  for  the  costs  and  that  defendant  stand 

Bowers    v.    People,    17    111.    373  {citing  committed  until  the  costs  are  paid,  is 

Perry  v.  People,  14  111.  496).  correct   in   form.     McCann   v.   People, 

2.  Term  of  Imprisonment.  —  Where  a  88  111.  103. 

defendant  is  found  guilty  under  several  3.  Hard  Labor  and  Solitary  Confinement, 
different  counts  of  an  indictment,  it  is  —  The  court,  in  pronouncing  sentence, 
error  to  sentence  generally  to  a  single  shall  designate  what  portion  of  time 
term  of  imprisonment.  He  should  be  the  offenders  shall  be  confined  to  soli- 
sentenced  for  a  specified  term  under  tary  imprisonment  and  what  portion  to 
each  count,  the  time  under  the  second  hard  labor.  Starr  &  C.  Anno.  Stat.  111. 
to  commence  when  the  first  ends,  and  so  (1896),  c.  38,  par.  629. 
on  to  the  last.  Bolun  v.  People,  73  111.  4.  Costs.  —  When  any  person  is  con- 
488;  People  V.  Whitson,  74  111.  20;  victed  of  an  offense  under  any  statute 
Mullinix  v.  People,  76  111.  211;  Martin  or  at  common  law,  the  court  shall  give 
V.  People,  76  111.  499;  Stack  v.  People,  judgment  that  the  offender  pay  the 
80  111.  32;  Fletcher  z*.  People,  81  111.  116;  costs  of  the  prosecution.  Starr  &  C. 
Johnson  v.  People,  83  111.  431.  It  is  Anno.  Stat.  111.  (1896),  c.  38,  par. 
erroneous  to  fix  a  day  and  hour  when  637. 
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Form  No.  i  2  o  6 1 . 

(Precedent  in  Schwab  v.  Berggren.  143  U.  S.  443.)' 
[{Title  of  court  as  in  Form  No.  12060.)]^ 
The  People  of  the  State  of  Illinois  ) 

V-  [  18803.     Indictment  for  murder. 

Michael  Schwab,  Imprd,  etc.       ) 

This  day  again  come  the  said  people,  by  Julius  S.  Grinnell,  State's 
attorney,  and  the  said  defendant,  as  well  in  his  own  proper  person  as 
by  his  aforesaid  counsel,  also  comes;  and  now,  neither  the  said  defend- 
ant nor  his  counsel  for  him  saying  anything  further  why  the  judg- 
ment of  the  court  should  not  now  be  pronounced  against  him  on  the 
verdict  of  guilty  heretofore  rendered  in  the  indictment  in  this  cause — 

Therefore  it  is  ordered  and  adjudged  by  the  court  that  the  said 
defendant,  Michael  Schwab,  be  taken  from  the  bar  of  the  court  to  the 
common  jail  of  Cook  County,  from  whence  he  came,  and  be  confined 
in  said  jail  in  safe  and  secure  custody  until  the  third  day  ol  December, 
A.  D.  i?>86,  and  that  on  said  third ddiy  of  December,  between  the  hours  of 
ten  o'clock  in^  the/(?r<fnoon  and  two  o'cXock  in  the  afternoon,  the  said 
defendant,  Michael  Schwab,  be  by  the  Sheriff  of  Cook  County,  accord- 
ing to  law,  within  the  walls  of  said  jail  or  in  a  yard  or  enclosure 
adjoining  the  same,  hanged  by  the  neck  until  he  is  dead,  and  the  said 
sheriff  is  hereby  required  and  commanded  to  take  the  body  of  the 


1.  This  case  was  carried  by  writ  of 
error  to  the  supreme  court  of  Illinois, 
where  the  following  order  was   made 
September  14,  1S87,  one  of  the  regular 
days  of  that  court: 
^^ August   Spies,   Michael' 
Schwab,    Samuel  Fi el- 
den,  Albert  R.  Parsons,    jgA.D.  Error 
Adolph  Fischer,  George       to  the  Crim- 
Engel,  Louis  Lingg,  and  >   inal    Court 
Oscar  W.  Neebe  of       Cook 

V.  County. 

The  People  of  the  State 
of  Illinois. 
On  this  day  came  again  the  said  par- 
ties, and  the  court  having  diligently 
examined  and  inspected,  as  well  the 
record  and  proceedings  aforesaid  as 
the  matters  and  things  therein  assigned 
for  error,  and  being  now  sufficiently 
advised  of  and  concerning  the  premises, 
for  that  it  appears  to  the  court  now 
here  that  neither  in  the  record  nor  pro- 
ceedings aforesaid,  nor  in  the  rendition 
of  the  judgment  aforesaid,  is  there  any- 
thing erroneous,  vicious,  or  defective, 
and  that  the  record  is  no  error: 

Therefore  it  is  considered  by  the 
court  that  the  judgment  aforesaid  be 
affirmed  in  all  things  as  to  each  and 
every  of  said  plaintiffs  in  error  and 
stand  in  full  force  and  effect,  notwith- 
standing the  said  matters  and  things 
therein  assigned  for  error. 


And  it  is  further  ordered  by  the  court 
that  the  eleventh  day  of  JVovember,  a.  d. 
iScSy,  be,  and  the  same  is  hereby,  fixed 
as  the  time  when  the  sentence  of  death, 
pronounced  upon  said  plaintiffs  in 
error,  August  Spies,  Michael  Schwab, 
Samuel  Fielden,  Albert  R.  Parsons. 
Adolph  Fischer,  George  Engel,  and  Louis 
Lingg,  by  the  criminal  court  of  Cook 
County,  Illinois,  shall  be  executed. 

And  it  is  further  ordered  by  the  court 
that  the  sheriff  of  Cook  QownXrj ,  Illinois, 
be,  and  he  is  hereby,  ordered  and 
directed  to  carry  into  execution  the 
sentence  by  the  Criminal  CoutX.  of  Cook 
County,  Illinois,  of  the  defendants  in 
the  indictment,  August  Spies,  Michael 
Schwab,  Samuel  Fielden,  Albert  P.  Par. 
sons,  Adolph  Fischer,  George  Engel,  and 
Louis  Lingg,  on  Friday,  the  eleventh 
day  of  November  next  {November  it, 
A.  D.  i8(5y,)  between  the  hours  of  ten 
o'clock  in  the  forenoon  and  four  o'clock 
in  the  afternoon  of  that  day. 

And  it  is  further  considered  by  the 
court  that  the  said  defendants  in  error 
recover  of  and  from  the  said  plaintiffs 
in  error  their  costs  by  them  in  this 
behalf  expended,  and  that  they  have 
execution  therefor." 

See,  generally,  notes  to  Form  No. 
12060,  supra. 

2.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 
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said  defendant,  Michael  Schwab,  and  confine  him  in  the  said  common 
jail  of  Cook  County  in  such  safe  and  secure  custody,  and  upon  the 
said  third  day  of  December,  a.  d.  \2>86,  between  the  hours  of  ten  o'clock 
in  the  forenoon  and  t7vo  o'clock  in  the  afternoon,  to  hang  the  said 
defendant,  Michael  Schwab,  by  the  neck  until  he  be  dead. 

Form  No.  12062.' 

State  of  Indiana,  \  In  the  Posey  Circuit  Court, 

Posey  Qonnty.       \     '  October  Tervn,  iS99. 

The  State  of  Indiana 
against 
Richard  Roe. 

Now  comes  Daniel  Webster,  prosecuting  attorney,  and  the  defend- 
ant, Richard  Roe,  being  brought  into  court  in  custody  of  the  sheriff, 
comes  in  his  own  proper  person,  ^  and  by  Jeremiah  Mason,  his  attor- 
ney, and  the  defendant  being  solemnly  arraigned  herein  in  manner 
and  form  as  required  by  law,  for  plea  to  the  indictment  herein,  says 
he  is  not  guilty  as  therein  charged,  and  puts  himself  upon  the 
country.  And  now  come  the  jurors  of  the  jury,  twelve  good  and 
lawful  men,  householders  and  freeholders,  and  legal  voters  of  the 
county,  to  wit  {naming  them\  who  are  duly  sworn  to  try  said  cause, 
and  the  said  jury  having  heard  the  evidence  and  arguments  of  coun- 
sel, and  having  been  duly  charged  and  instructed  by  the  court,  now 
retire  in  charge  of  a  sworn  bailiff  for  deliberation  And  now,  after 
due  deliberation,  the  said  jury  return  into  said  court  their  verdict, 
as  follows,  to  wit,  {Here  insert  verdict  in  full),  and  the  defendant 
being  fully  informed  by  the  court  of  the  verdict  of  the  jury,  and 
inquired  if  he  has  anything  to  say  why  judgment  should  not  be  pro- 
nounced against  him,  and  showing  no  good  and  sufficient  cause  why 
judgment  should  not  be  pronounced, ^ 

It  is  therefore  considered  that  the  said  defendant,  Richard  Roe, 
is  guilty  as  he  stands  charged  in  the  indictment,  and  that  he  be 
{Here  continue  in  the  7vords  and  figures  of  the  verdict),  and  that  he  pay 
the  costs  of  this  prosecution,  and  stand  committed  until  the  said 
fine  and  costs  are  paid  or  replevied.* 

1.  In  General.  —  A  judgment  on  a  a  fine  only,  he  must  be  personally 
verdict  of  guilty  must  not  be  dependent  present,  or  some  responsible  person 
on  any  contingency  or  subject  to  must  undertake  for  him  to  replevy  the 
any  future  decision,  but  must  be  cer-  judgment  and  costs.  Horner's  Stat, 
tain    and    final.       Morris    v.    State,    i  Ind.  (1896),  §  1851. 

Blackf.  (Ind.)  37.  3.  Question  Asked  Defendant.  —  When 

An  entry  on  the  docket  of  a  justice  the  defendant  appears   for  judgment, 

of  the  peace  showing  that  the  defend-  he   must   be  informed  by  the  court  of 

ant  was  tried,  "and,  after  hearing  the  the   verdict    of    the   jury,    and    asked 

evidence,    was    fined    in    the    sum    of  whether  he  have   any  legal   cause   to 

twenty-five  dollars   and  costs  of  suit,"  show    why   judgment   should    not    be 

does  not  show  a  judgment  or  authorize  pronounced  upon  him.     Horner's  Stat, 

the  commitment  of  defendant.     Jeffries  Ind.   (i8g6),   §   1854.      If   no   sufficient 

V.  McNamara,  49  Ind.  142.  cause  be  alleged  or  appear  to  the  court 

2.  Personal  Presence  of  Defendant. —  why  judgment  should  not  be  pro- 
For  purpose  of  judgment,  if  the  con-  nounced,  it  shall  thereupon  be  ren- 
viction  be  for  an  offense  punishable  dered.  Horner's  Stat.  Ind.  (1896),  § 
by  death  or  imprisonment,  the  defend-  1855 

ant  must  be  personally  present.     If  for        4.  Fine  and  Costs.  —  When  the  defend- 
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In  the  District  Court  of  Harrison  County, 
Iowa,  at  October  Term,  a.  d.  \%B9. 


Form  No.  12063.' 

State  of  Iowa,  plaintiff, 

against 
Richard  Roe,  defendant. 

Now,  on  the  twelfth  day  of  October,  a.  d.  \Z99,  this  cause  coming 
on  for  trial,  the  plaintiff  appearing  by  Jeremiah  Mason,  district  attor- 
ney, and  the  defendant  appearing  in  person,  and  by  his  attorney, 
Oliver  Ellsworth.  The  defendant  being  arraigned,  he  says  he  is 
indicted  by  his  right  name  and  pleads  not  guilty.     And  thereupon 

having  been  convicted  of  the  crime  of 
an  assault  with  intent  to  commit  rape, 
and  he  having  been  informed  of  the 
matters  of  the  indictment,  his  plea,  and 
the  verdict  of  the  jury  thereon,  and 
being  asked  if  he  had  any  legal  excuse 
to  show  why  judgment  and  sentence 
should  not  be  pronounced  against  him, 
and  no  sufficient  cause  being  shown, 
and  the  court  being  fully  advised  in  the 
premises,  it  is,  therefore,  ordered  and 
adjudged  by  the  court  that  defendant 
be  confined  in  the  penitentiary  at  Ana- 
mosa  at  hard  labor  for  the  term  of 
eighteen  months,  and  that  he  pay  the 
costs  of  prosecution." 

Precedent.  —  In  State  v.  Turney,  77 
Iowa  269,  the  following  form  of  judg- 
ment is  set  out:  "  Now,  on  this  tenth 
day  of  December,  A.  D.  iScPf,  this  cause 
came  on  for  trial;  the  plaintiff  appear- 
ing by^.  V.  Gannon,  ^\s,x.r\<x  attorney, 
and,  the  defendant  being  without 
means  with  which  to  employ  counsel, 
the  court  appointed  D.  A.  Wynkoop, 
Esq.,  attorney  to  defend  him.  The 
defendant,  being  arraigned,  says  he  is 
indicted  by  his  right  name,  and  pleads 
not  guilty.  And  thereupon  came  a 
jury  of  twelve  good  and  lawful  men, 
who  were  duly  sworn  to  well  and  truly 
try  said  cause,  and  a  true  verdict  ren- 
der therein.  And  the  said  jury,  having 
heard  the  evidence  and  received  the 
charge  of  the  court,  returned  their  ver- 
dict in  words  and  figures  following,  to 
wit:  'We,  the  jury,  find  the  defendant 
guilty,  and  find  the  property  stolen  ta 
be  of  the  value  of  forty-five  dollars. 
R.  C.  Westbrook,  Foreman.'  And  on 
the  same  day,  to-wit,  December  to,  iScPf, 
the  court  sentenced  the  defendant  (he 
waiving  time)  to  imprisonment  in  the 
penitentiary  &tAniim0sa  for  the  term  of 
six  months.  It  is  therefore  ordered  by 
the  court  that  the  defendant,  Chester 
Turney,  be  taken  by  the  sheriff,  and 
conveyed  to  the  penitentiary  at  Ana- 
mosa,  Iowa,  and  there  confined  at  hard 
labor  for  the  term  of  six  months;  and 
that  D.  A.    Wynkoop   be   allowed    ten 


ant  is  adjudged  to  pay  any  fine  and 
costs,  the  court  shall  order  him  to  be 
committed  to  the  jail  of  the  county 
until  the  same  are  paid  or  replevied. 
Such  judgment  shall  be  without  relief 
from  valuation  or  appraisement  laws. 
Horner's  Stat.  Ind.  (1896),  §  1857.  But 
in  Croy  v.  State,  32  Ind.  384,  it  was 
held  that  a  direction  in  a  judgment  that 
the  fine  and  costs  be  collected  without 
appraisement  is  erroneous.  And  when- 
ever a  person  is  adjudged  guilty  of  a 
misdemeanor  or  felony,  and  his  pun- 
ishment is  by  fine  or  by  fine  and  im- 
prisonment, the  judgment  shall  be  that 
he  stand  committed  until  such  fine  is 
paid  or  replevied.  Horner's  Stat.  Ind. 
(1896),  §  1863. 

A  judgment  in  the  following  lan- 
guage, to  wit:  "  It  is  therefore  con- 
sidered by  the  court  that  the  defendant, 
Ephrain  Strong,  do  make  his  fine  to  the 
state  of  Indiana  in  the  sum  of  twenty 
dollars,  payable  with  costs  of  this  pro- 
ceeding, and  stand  committed."  etc.,  is 
a  sufficient  judgment  for  the  fine  and 
costs,  and  is  in  the  usual  form  in  ren- 
dering judgment  for  fine  and  costs. 
Strong  V.  Stale,  57  Ind.  428. 

1.  Form  of  Judgment.  —  The  judgment 
need  not  recite  any  exact  words,  find- 
ing the  defendant  guilty.  If  it  is 
ordered  and  adjudged  that  he  be  im- 
prisoned, etc.,  it  is  sufficient.  State  v. 
Rudd,  97  Iowa  389.  And  the  record 
need  not  show  an  express  finding  of 
guilty  by  the  court;  if  from  the  record 
it  is  apparent  that  the  court  did  so  find, 
either  by  adopting  the  verdict  of  the 
jury  or  otherwise,  so  as  to  leave  no 
doubt  that  such  judgment  was  had,  then 
the  record  is  sufficient.  State  v.  Cook, 
92  Iowa  483.  In  this  case  the  judgment, 
which  was  held  sufficient,  omitting  for- 
mal parts,  was  as  follows:  "And  the 
court  on  the  same  day,  rendered  judg- 
ment against  the  defendant  as  folldws, 
to  wit:  And  afterward,  on  the  same  day. 
to  wit,  on  this  ninth  day  of  December, 
189^,  *  *  *  the  defendant  being  brought 
into  open  court  to  receive  sentence,  he 
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came  a  jury  of  twelve  good  and  lawful  men,  who  were  duly  sworn  to 
well  and  truly  try  said  cause  and  a  true  verdict  render  therein.  And 
the  said  jury  having  heard  the  evidence  and  received  the  charge  of 
the  court,  return  their  verdict  in  words  and  figures  following,  to  wit: 
{Here  insert  verbatim  the  verdict  returned  by  the  jury). 

And  on  this  seventeenth  day  of  October^  a.  d.  i859,^  the  defendant 
appears  for  judgment,  and  being  informed  by  the  court  of  the  nature 
of  the  indictment,  his  plea,  and  the  verdict  rendered  by  the  jury 
thereon,  and  being  asked  whether  he  has  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced  against  him,^  and  showing  no 
good  and  sufficient  cause  why  judgment  should  not  be  pronounced, 
the  court  sentenced  the  defendant  to  imprisonment  in  the  penitentiary 
at  Anamosa  for  the  term  of  three  years.  It  is  therefore  ordered  by 
the  court  that  the  defendant,  Richard  Roe,  be  taken  by  the  sherifif  of 
the  county  of  Harrison,  and  conveyed  to  the  penitentiary  at  Anamosa,^ 
in  the  county  of  Jones,  in  the  state  of  Iowa,  and  there  confined  at  hard 
labor  for  the  term  of  three  years,*  and  that  judgment  be  entered 
against  the  defendant  for  costs. 


dollars  for  defending;  and  that  judg- 
ment be  entered  against  the  defendant 
for  costs." 

It  was  held  by  the  court  that  this 
record  showed  no  error  or  even  any 
irregularity  prejudicial  to  the  defend- 
ant. 

1.  Time  for  Judgment. — On  a  plea  of 
guilty,  verdict  of  guilty,  or  a  special 
verdict  on  which  a  judgment  of  convic- 
tion must  be  rendered,  the  court  must 
fix  a  time  for  pronouncing  judgment. 
It  must  be  at  least  three  days  after  the 
verdict  is  rendered,  if  the  court  remains 
in  session  so  long,  or  if  not,  as  long  a 
time  as  can  reasonably  be  allowed,  but 
in  no  case  can  it  be  pronounced  in  less 
than  six  hours  after  the  verdict  is  ren- 
dered unless  defendant  consent  thereto. 
Iowa  Code  (1897),  §  543i.  The  pre- 
sumption, however,  is  that  the  time 
required  was  allowed  to  elapse  before 
sentence  was  imposed.  State  v.  Tur- 
ney,  77  Iowa  269.  And  where  by  the 
record  it  did  not  appear  that  six  hours 
elapsed  between  the  plea  of  guilty  and 
the  adjournment  of  the  term,  and  it 
appeared  that  a  continuance  was  made 
without  objection,  it  will  be  presumed 
that  the  adjournment  was  within  less 
than  six  hours  after  the  plea,  and  that 
the  case  was  continued  for  judgment 
by  consent  and  that  no  error  existed  by 
failure  to  pronounce  judgment  at  the 
term  in  which  the  plea  was  entered. 
State  V.  Stevens,  47  Iowa  276.  And 
where  the  last  day  of  the  term  was 
fixed  for  pronouncing  judgment,  and 
on  that  day  the  case  was  continued  for 


judgment  until  the  next  term,  at  which 
term  judgment  was  pronounced,  it  was 
held  that  in  the  absence  of  a  showing 
to  the  contrary,  the  presumption  would 
be  that  the  continuance  was  at  the  re- 
quest of  the  defendant  and  for  good 
cause.     State  v.  Miller,  53  Iowa  84. 

Upon  a  verdict  of  not  guilty  or  special 
verdict  upon  which  a  judgment  of  ac- 
quittal must  be  given,  the  court  must 
render  judgment  of  acquittal  immedi- 
ately.    Iowa  Code  (1897),  §  5430. 

2.  Question  Asked  Defendant.  —  When 
the  defendant  appears  for  judgment, 
he  must  be  informed  by  the  court,  or 
the  clerk  under  its  direction,  of  the 
nature  of  the  indictment,  his  plea,  and 
the  verdict,  if  any,  thereon,  and  be 
asked  whether  he  has  any  legal  cause 
to  show  why  judgment  should  not  be 
pronounced  against  him.  Iowa  Code 
(1897),  §  5435.  This  section  is,  how- 
ever, directory  merely,  being  declara- 
tive of  the  common  law,  and  does  not 
require  that  the  action  of  the  court  be 
made  a  matter  of  record,  and  no  pre- 
sumption of  its  omission  can  be  made 
from  the  failure  to  enter  it  of  record. 
State  V.  Wells,  46  Iowa  662;  State  v. 
Wood,  17  Iowa  18;  State  v.  Stiefle,  13 
Iowa  603. 

3.  Place  of  imprisonment  need  not  be 
specified,  the  imprisonment  and  its 
duration  being  determined  by  the 
court,  the  place  of  confinement  being 
within  the  powers  of  the  executive 
council.     O'Brien  v.  Barr,  83  Iowa  51. 

4.  Ctimulative  Sentences.  —  If  the  de- 
fendant  is  convicted   of   two  or  more 
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Form  No.  i  2064.' 

In  the  District  Court  of  Cowley  County,  Kansas. 
The  State  of  Kansas^  plaintiff, 
against 

Richard  Roe,  defendant. 

Now  comes  Daniel  Webster,  county  attorney,  and  the  defendant, 
Richard  Roe,  being  brought  into  court  in  custody  of  the  sheriff,  comes 
in  his  own  proper  person  2  and  hy  Jeremiah  Mason,  his  attorney,  and 
the  defendant,  being  solemnly  arraigned  herein  in  manner  and  form 


offenses,  the  punishment  of  each  of 
which  is  or  may  be  imprisonment,  the 
judgment  may  be  so  rendered  that 
the  imprisonment  upon  any  one  shall 
commence  upon  expiration  of  the  im- 
prisonment upon  any  other  of  the 
offenses.  Iowa  Code  (1897),  ^  5439. 
And  where  two  judgments  for  impris- 
onment were  rendered,  but  the  judg- 
ment failed  to  provide  as  to  the 
commencement  of  either  of  them,  it 
was  held  that  the  term  of  imprison- 
ment under  the  judgment  last  rendered 
should  commence  at  the  expiration  of 
the  imprisonment  under  the  first.  Mieir 
V.  McMillan,  51  Iowa  240. 

Imprisonment  for  Fine  —  Generally.  — 
A  judgment  that  the  defendant  pay  a 
fine  may  also  direct  that  he  be  im- 
prisoned until  the  fine  is  satisfied. 
Iowa  Code  (1897),  §  5440. 

Extent  of  imprisonment  must  be  speci- 
fied which  shall  not  exceed  one  day 
for  every  three  and  one-third  dollars 
of  the  fine.  Iowa  Code  (1897),  §  5440; 
State  V.  Myers,  44  Iowa  580.  And  a 
judgment  that  defendant  stand  com- 
mitted until  the  fine  is  satisfied  is 
erroneous.  State  v.  Myers,  44  Iowa 
580.  Such  judgment,  however,  will  not 
be  reversed,  but  will  be  corrected  upon 
appeal.     State  v.  Myers,  44  Iowa  580. 

In  Jackson  v.  Boyd,  53  Iowa  536,  it 
was  held  that  the  provision  of  the 
statute  that  the  court  may  direct 
the  time  for  which  defendant  may 
be  imprisoned  is  not  mandatory  but 
simply  directory,  and  if  the  court  fails 
to  state  or  direct  the  extent  of  the  im- 
prisonment the  judgment  will  not 
thereby  be  rendered  void,  the  extent 
of  the  imprisonment  being  declared 
by  the  statute.  But  in  Ex  p.  Tuicher, 
6g  Iowa  393,  it  was  held  that  where 
imprisonment  is  imposed  under  any 
statute,  the  court  must  fix  the  extent 
of  the  imprisonment,  and  in  this  re- 
spect the  statute  is  mandatory. 

1.  In  Oeneral.  —  Whenever  judgment 
upon  a  conviction  shall  be  rendered  in 


any  court,  the  clerk  of  such  court  shall 
enter  such  judgment  fully  on  the  min- 
utes, stating  briefly  the  offense  for 
which  said  conviction  shall  have  been 
made,  and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts. 
Kan.  Gen.  Stat.  (1897),   c.  102,  §  256. 

PrecedentB.  —  In  State  v.  All'phin,  2 
Kan.  App.  28,  the  judgment  was  as 
follows,  to  wit: 

"  It  is  considered  and  adjudged  that 
the  said  defendant  *  *  *  be  adjudged 
to  pay  a  fine  of  %ioo  and  be  imprisoned 
in  the  county  jail  for  a  period  of  30 
days  upon  the  seventh  count  of  said 
complaint,  which  imprisonment  shall 
commence  at  the  expiration  of  the  sen- 
tence of  imprisonment  upon  the  first 
count  hereinbefore  set  forth,  and  that 
the  defendant  is  adjudged  to  pay  the 
costs  of  this  action,  taxed  at$ — — ;  that 
he  be  imprisoned  in  the  county  jail 
until  said  fine  and  costs  are  paid." 

In  State  v.  Teissedre,  30  Kan.  210, 
the  judgment  was  as  follows,  to  wit: 

"  The  place  known  and  described  as 
the  west  room  of  BartUtt  &'  Crump's 
brick  block,  situate  on  lot  one  of  block 
five,  in  the  city  of  Clyde,  in  said  Cloud 
county,  is  a  common  nuisance,  and 
that  an  order  issue  out  of  the  court, 
directed  to  the  sheriff  of  Cloud  county, 
commanding  the  said  sheriff  to  shut  up 
and  abate  such  place.  And  it  is  further 
considered  and  adjudged  that  the  de- 
fendant Camille  Teissedre,  the  keeper 
thereof,  pay  a  fine  of  one  hundred  and 
fifty  dollars  and  the  costs  of  prosecu- 
tion herein,  taxed  at dollars;  and 

that  he  be  committed  to  the  jail  of  Cloud 
county  until  the  same  are  paid." 

2.  Personal  Presence  of  Defendant.  —  For 
the  purpose  of  judgment,  if  the  convic- 
tion be  for  an  offense  punishable  by 
imprisonment,  the  defendant  must  be 
personally  present.  If  for  a  fine  only, 
he  must  be  personally  present  or  some 
responsible  person  must  undertake  for 
him  to  pay  the  judgment  and  costs. 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  244. 
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as  required  by  law  for  plea  to  the  indictment  herein,  says  he  is  not 
guilty  as  therein  charged  and  puts  himself  upon  the  country.  And 
now  come  the  jurors,  twelve  good  and  lawful  men,  assessed  on  the 
assessment  roll  and  having  the  qualifications  of  electors,  of  said 
county,  to  wit,  {naming  them)  who  are  duly  impaneled,  sworn  and 
charged  to  try  said  cause,  and  the  said  jury  having  heard  the  evidence 
and  arguments  of  counsel,  and  having  been  duly  charged  and 
instructed  by  the  court,  now  retire  for  deliberation.  And  now,  after 
due  deliberation,  the  said  jury  return  into  said  court  their  verdict  as 
follows:  {Here  insert  verdict  in  full)  and  the  defendant  being  duly 
informed  by  the  court  of  the  verdict  of  the  jury,  and  inquired  if  he 
has  anything  to  say  why  judgment  should  not  be  pronounced  against 
him  and  showing  no  good  and  sufficient  cause  why  judgment  should 
not  be  pronounced.^ 

It  is  therefore  considered  and  adjudged  that  the  said  defendant, 
Richard  Roe,  is  guilty  as,  he  stands  charged  in  the  indictment,  and 
that  he  {Here  state  punishment  assessed)^  and  that  he  pay  the  costs  of 
this  prosecution  and  stand  committed  until  the  said  costs  are  paid.^ 

Form  No.  12065. 
(Bullitt's  Crim.  Code  Ky.  (1895),  p.  158.) 

Commonwealth  of  Kentucky,  Plaintiff, 

against 

John  Smith,  Defendant. 

The   defendant   was   this   day   brought    into   court,*   and    being 

informed  of  the   nature  of  the  indictment,   plea,  and  verdict,  was 

asked  if  he  had  any  legal  cause  to  show  why  judgment  should  not  be 

pronounced  against  him;^  and  none  being  shown,  it  is  adjudged  that 

the  defendant  be  taken,  by  the   sheriff  of  Franklin  county,  to  the 

State  penitentiary,  and  there  confined  at  hard  labor  for  the  period 

oi  four  years.  ^ 

1.  Question  Asked  Defendant. — When  until  the  same  are  paid.  Kan.  Gen. 
the  defendant  appears  for  judgment,  he     Stat.  (1897),  c.  102,  t?  249. 

must  be  informed  by  the  court  of  the  4.  Personal  Presence  of  Defendant.  — 

verdict  of  the  jury  and  asked  whether  Judgment  shall  not  be  rendered  against 

he  have  any  legal  cause  to  show  why  a  defendant  in  case  of  felony  except 

judgment   should    not  be   pronounced  in  his  presence.     Bullitt's  Crim.  Code 

against  him.     Kan.  Gen.   Stat.  (1897),  Ky.  (1895),  §  285. 

c.  102,  §  247.  5.  Question  Asked  Defendant.  —  When 

If  no  sufficient   cause  be  alleged  or  the  defendant   appears  for  judgment, 

appear   to   the    court    why    judgment  he  must  be  informed  by  the  court  of 

should  not  be  pronounced,  it  shall  there-  the  nature  of  the  indictment,  his  plea, 

upon    be   rendered.      Kan.  Gen.    Stat,  and  the  verdict  thereon,  if  any,  and  he 

(1897),  c.  102,  §  248.  must   be   asked    if   he    has   any   legal 

2.  Term  of  Imprisonment. — The  court  cause  to  show  why  judgment  snould 
has  no  power  to  provide  that  the  im-  not  be  pronounced  against  him.  Bul- 
prisonmentof  the  defendant  shall  begin  litt's  Crim.  Code  Ky.  (/895),  §  286. 

at  some  future  indefinite  time,  depend-         6.  Degree  of  Punishment.  —  The  court 

ing  on  the  happening  of  a  contingency,  shall,  in  its  judgment,  fix  the  degree 

Matter  of  Strickler,  51  Kan.  700.  of  punishment  to  be  inflicted  as  found 

3.  Fine  and  Costa.  —  When  the  defend-  by  the  verdict  of  the  jury  or  fixed  by 
ant  is  adjudged  to  pay  any  fine  and  law.  Bullitt's  Crim.  Code  Ky.  (1895), 
costs,  the  court  shall  order  him  to  be  §  284. 

committed   to  the  jail   of   the    county         Where  defendant  is  convicted  of  two 
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Form  No.  12066. 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  158.)' 

{^Title  of  cause  as  in  Form  No.  1W65  ) 

The  jury  impanelled  herein  returned  the  following  verdict:  "We, 
of  the  jury,  find  the  defendant  guilty,  and  affix  his  punishment  at  a 
fine  of  one  thousand  dollars,  and  confinement  in  the  county  jail  for 
six  months.  J.  Dudley,  foreman."  Wherefore,  it  is  adjudged  that 
the  plaintiff  recover  of  the  defendant  the  sum  of  one  thousand  dollars, 
and  the  costs  ^  of  this  prosecution,  and  that  the  defendant  be  con- 
fined in  the  jail  of  Franklin  county  for  the  period  of  six  months;  and 
when  said  period  of  confinement  shall  have  terminated,  the  defendant 
shall  be  retained  in  confinement  until  the  fine  aforesaid  be  paid,  but 
the  period  of  such  confinement,  for  the  non-payment  of  the  fine, 
shall  not  exceed  one  day  for  each  two  dollars  of  the  fine.^ 

Form  No.  12067.* 

State 


against    \  No.  WO. 
John  Doe. 

And  now  at  this  term,  the  said  defendant,  John  Doe,  being 
arraigned,  says  he  is  not  guilty  of  the  offense  wherewith  he  is  charged, 
and  thereupon  puts  himself  upon  the  country  by  his  attorney,  Oliver 
Ellsworth,  Esq.,  and  thereupon  the  attorney  general,  Andrew  Jack- 
son, Esq.,  for  the  state,  joins  in  the  issue,  and  the  parties,  as  well 
by  their  counsel  as  their  witnesses,  and  evidence  being  fully  heard, 
the  cause  is  presented  to  a  jury  duly  impaneled  and  sworn  according 
to  law  to  try  said  issue,  who  make  return  of  their  verdict  thereon  into 
court  and  on  oath  say  {Here  insert  the  verdict  of  the  jury). 

Whereupon  the  court  here  doth  sentence  the  said  John  Doe,  defend- 
ant, to  be  confined  at  hard  labor  in  the  state  penitentiary  at  Thomas- 
ton,  in  the  county  of  Knox,  in  said  state  of  Maine,  for  the  term  of  ten 
years,  to  be  computed  from  the  time  of  his  commitment,  and  to  pay 
the  costs  of  prosecution  herein,  taxed  at  twenty-Jive  dollars,  and  to 
stand  committed  until  sentence  is  complied  with. 

Sentence  passed  the  tenth  day  of  October,  a.  d.  i%98. 

Committed  the  elei'enth  day  of  October,  a.  d.  i%98. 

Attest :     Calvin  Clark,  Clerk  of  Courts. 

or  more  offenses,  the  punishment  of  the  judgment  may  direct  that  the  de- 
each  of  which  is  confinement,  the  judg-  fendant  be  imprisoned  until  the  same 
ment  shall  be  so  rendered  that  the  be  paid,  specifying  the  extent,  how- 
punishment  in  one  case  shall  com-  ever,  of  imprisonment,  which  shall  not 
mence  after  the  termination  of  it  in  exceed  one  day  for  each  two  dollars 
the  others.  Bullitt's  Crim.  Code  Ky.  of  the  fine.  Bullitt's  Crim.  Code  Ky. 
(1895),  §  288.  (1895).  §  289. 

1.  See,  generally,  notes  to  Form  No.  4.  Precedent.  —  In  State  v.  Lashus,  79 
12065,  supra.  Me.  504,  the  following  judgment  was 

2.  Costs.  —  In  judgments  against  the  held  sufficient,  to  wit: 

defendant  for  a  misdemeanor,  a  judg-  ''  State  \.  Levi  Las kui.  Indictment  for 

ment  for  costs  in  addition  to  the  other  being  a  common  seller  of  intoxicating 

punishment   shall  be  rendered.     Bui-  liquors,  found  at  the  March  term,  187/, 

litt's  Crim.  Code  Ky.  (1895),  §  291.  when   and  where  the  defendant  being 

3.  Directing  Impiisonment. —  If  the  arraigned  pleads  not  guilty,  thereupon, 
punishment  of  the  offense  be  a  fine,  the   issue  being  presented  to  the  jury 
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Form  No.  12068.' 

In  the  Circuit  Court  for  St.  Marys  County. 

No.  S.     Criminal  Appearances  September  Term,  i895. 

Presentment  for  an  assault  with  intent  to 
kill  Alonzo  Campbell  on  or  diboMt  September  1st ^ 
The  State  of  Maryland     i2>W. 

vs.  )■  Bench  Warrant  issued  "  Cepi. " 

Charles  H.  Scriber.  Indictment  and  true  bill  filed  September  18th, 

iS89.  September  23d,  iS^S^,  called  and  prisoner 
brought  into  court  and  arraigned.  Plea  of 
not  guilty  and  trial  by  jury.  Jury  impanelled  and  sworn.  Jury 
retire  and  jury  return  a  verdict  of  guilty  on  the  1st  count  in  the 
indictment.  September  2J^h,  iS89,  prisoner  brought  into  court  and 
sentenced  to  confinement  in  the  Maryland  penitentiary  for  three 
years  and  eight  months. 

Form  No.  12069.' 

Commonwealth  of  Massachusetts. 
Norfolk,  ss. 

At  the  Superior  Court  begun  and  held  at  Dedham  within  and  for 
the  county  of  Norfolk,  on  the  fifth  day  of  December,  i870,  {Here  set 
out  copy  of  the  indictment^. 

And  at  the  Septe?nber  term,  i2>70,  of  this  court,  the  sa.\d  John  Doe 
being  arraigned  said  he  was  not  guilty  of  the  offense  wherewith  he 
was  charged,  in  manner  and  form  aforesaid,  and  therefore  put  him- 
self on  trial  and  the  commonwealth  did  the  like,  by  Andrew  Jackson, 
district  attorney  for  said  county,  and  the  parties  as  well  by  their 
counsel  as  their  witnesses,  and  evidence  being  fully  heard,  the  cause 
was  submitted  to  a  jury,  sworn  according  to  law  to  try  said  issue, 
who  returned  their  verdict  therein,  and  upon  oath  said  that  the  said 
John  Doe  was  guilty,  and  thence  the  same  was  continued  for  sen- 
tence to  the  present  term. 

And  now,  the  said  John  Doe  is  brought  into  court  here,  and  the 
district  attorney  moves  the  court  for  sentence,  and  on  the  twelfth 
day  oi  December,  a.  d.  iZ70,  it  is  considered  and  ordered  by  the  court 

duly  impanneled,  they  find  a  verdict  of  my  hand  and  affix  the  seal  of  the  Cir- 

guilty,  thence  the  action  was  continued  cuii  Court  for  St.  Mary's  County,  this 

to   this    term  for   sentence.     Sentence,  27th  day  of  October,  i8gg. 
first  day  of  this  term.     Fine,  one  hun-         (seal)  Enoch  B.  Abell, 

dred  AoW&rs  and  costs.     Monday,  August  Clerk  of  the  Circuit  Court  for 

7, 187/,  committed  for  non-payment."  St.  Mary's  County,  Md." 

1.  This  form  is  a  certified  copy  from        Precedent.  —  See   also  a  form  in  Hall 

the   records  of  the  circuit  court  of  St.  v.  State,  12  Gill  &  J.  (Md.)  329. 
Mary's  county,  the  clerk's  certificate  be-        2.  The   form    set   out  in   the  text  is 

ing  as  follows,  to  wit:  substantially  the  record  of   conviction 

"  State  oi  Maryland,  in  Doherty  v.  Com.,  109  Mass.  359.    In 

St.  Mary  s  County,  Set:  that  case  the  record  was  assailed,  on 

I  hereby-  certify  that  the  aforegoing  the  ground  that  it  did  not  show  for 
is  a  true  copy  taken  from  September  what  offense  the  defendant  was  sen- 
Term,  i8<f9.  Docket  of  the  Circuit  CoutX.  tenced.  The  court  held,  however,  that 
for  St.  Mary's  County,  one  of  the  it  sufficiently  appeared  what  the  con- 
Records  of  said  County.  viction  and  sentence  were  for  and  that 

In  testimony   whereof,  I   hereto   set  both  were  for  the  same  thing. 
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that  the  said  John  Doe,  convict  as  aforesaid,  be  punished  by  the  pay- 
ment of  a  fine  of ///y  dollars  to  the  use  of  the  cownty  oi  Norfolk, 
and  costs  of  prosecution,  and  that  he  stand  committed  until  this 
sentence  be  performed. 

By  the  court,  Calvin  Clark,  Clerk. 

December  12,  iS70.^ 

Form  No.  12070.* 

State  of  Michigan, 

The  Circuit  Court  for  the  County  of  Montcalm.   • 

At  a  session  of  the  Circuit  Court  for  the  County  of  Montcalm,  held 
at  the  court-room  in  the  city  of  Stanton  on  the  fifteenth  day  of  Septem- 
ber, A.  D.  \W9. 

Present,  Hon.  John  Marshall,  Circuit  Judge. 
The  People  of  the  State  of  Michigan,  plaintiff, 
against 
Richard  Roe,  respondent. 

Richard  Roe,  the  respondent  above  named,  having  been  by  the  jury 
duly  convicted  of  the  crime  of  larceny  of  property  of  the  value  of  more 


1.  Date.  —  Every  judgment,  order  or 
decree  of  the  courts  respectively  shall 
bear  date  of  the  day  of  the  month  and 
the  year  when  the  same  is  entered,  but 
the  court  may,  in  its  discretion,  when 
justice  requires  it,  enter  the  same  as  of 
a  previous  day.  Mass.  Stat.  (1885), 
c.  384.  §  13. 

2.  In  General.  —  Courts  of  criminal 
jurisdiction  may  sentence  to  the  state 
house  of  correction  and  reformatory  at 
Ionia  all  male  persons  over  fifteen 
years  of  age  and  not  known  to  have 
been  previously  sentenced  to  a  prison 
for  felony,  who  shall  be  convicted  of 
any  crime  except  treason  or  murder  in 
the  first  degree,  and  all  male  persons 
over  fifteen  years  of  age  who  shall  be 
convicted  of  any  misdemeanor  where 
the  sentence  for  such  crime  or  mis- 
demeanor shall  not  be  less  than  six 
months,  and  may  sentence  to  the  state 
prison  at  Jackson  any  person  over  the 
age  of  fifteen  years  duly  convicted  of 
any  crime  punishable  by  imprisonment 
in  any  state  prison  as  the  court  shall 
deem  best,  and  may  sentence  to  the 
state  house  of  correction  and  branch  of 
the  state  prison  in  the  upper  peninsula 
all  persons  convicted  as  is  or  may  be 
provided  by  law  for  sentencing  persons 
to  any  of  the  other  prisons  in  this  state, 
as  the  court  shall  in  its  discretion  deem 
best.    Mich.  Comp.  Laws  (1897),  ^  2108. 

Precedent.  —  In  Matter  of  Parks,  81 
Mich.  240,  the  following  judgment,  ren- 
dered under  an  earlier  statute,  is  set 
out: 

"  At  Sl general  term  of  the  tjrrKjV  court 


for  the  county  of  Montcalm,  continued 
and  held  at  the  court-house  in  the  city  of 
Stanton,  in  said  county,  on  Wednesday, 
October  26,  liSj. 

Present,  Hon.  V.  H.  Smith,  Circuit 
Judge. 

Court   opened   for   business   in  due 
form. 
The  People  of  the  State  of  Michigan  \ 

.      "'•  \ 

Wixam  Parks.  ) 

Wixam  Parks,  the  respondent  above 
named,  having  been  by  the  jury  duly 
convicted  of  the  crime  ol  jail-breaking. 
as  appears  by  the  record  thereof,  and 
having  been  on  motion  of  the  prose- 
cuting attorney  brought  to  the  bar  of 
the  court  for  sentence,  and  having  then 
been  asked  by  the  court  if  he  had  any- 
thing to  say  why  judgment  should  not 
be  pronounced  against  him,  and  alleg- 
ing no  reason  to  the  contrary  thereof, — 
and  the  said  respondent  was  found  to 
be  above  sixteen,  and  less  than  twenty- 
five  years  of  age,  —  it  is  ordered  and 
adjudged  by  the  said  court  now  here 
that  the  said  Wixam  Parks  be  confined 
in  the  State  prison  at  fackson  for  a 
period  oi  four  years  from  and  including 
this  day. 

Vernon  H.  S'nil^,  Circuit  Judge." 

It  was  held  that  while  the  record  of 
sentence  was  not  as  specific  as  it  ought 
to  be,  yet  that  when  read  in  connection 
with  the  whole  of  the  files  and  records 
in  the  case,  it  sufficiently  appeared  that 
defendant  was  legally  convicted  of  and 
sentenced  for  the  crime  set  forth  in  the 
information. 
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than  twenty-five  dollars.,  as  appears  by  the  record  thereof,  and  having 
been,  on  motion  of  Daniel  Webster.,  prosecuting  attorney  of  said  county 
of  Montcalm,  brought  to  the  bar  of  the  court  for  sentence,  and  having 
then  been  asked  by  the  court  if  he  had  anything  to  say  why  judgment 
should  not  be  pronounced  against  him,  and  alleging  no  reason  to  the 
contrary  thereof,  and  the  said  respondent  having  been  found  to  be 
above  the  age  oi  fifteen  years,i  it  is  ordered  and  adjudged  by  the  said 
court  now  here  that  the  said  Richard  Roe  be  confined  in  the  state 
prison  at  Jackson,  in  the  county  of  Jackson  and  said  state  of  Michigan, 
for  a  period  of  tivo  years  from  and  including  this  day. 

John  Marshall,  Circuit}  udge. 

Form  No.  1207  i .' 

^        ,       c  r>  '  >■  ss.     In  Z>/V/r/r/ Court,  6'i?f£'«fl^  Judicial  District. 

County  oi  Ramsey.  \  '  •' 

The  State  of  Minnesota   \ 

against  >•  Accused  of  the  crime  of  {naming  it). 

Richard  Roe,  defendant.  ) 

At  a  general  term  of  said  court,  begun  and  holden  at  the  court-house 
in  the  city  of  St.  Paul,  in  said  county,  on  the  fifth  day  of  June,  a.  d. 
\Z99,  a.  grand  jury  was  duly  impaneled  and  sworn  according  to  law, 
which  said  grand  jury,  on  the  eighth  day  of  June,  a.  d.  iS99,  did 
return  into  open  court  an  indictment  against  the  said  Richard  Roe, 
wherein  he  was  charged  with  the  crime  of  {naming  it). 

Again,  to  wit,  on  the  tenth  day  oi  June.,  a.  d.  \%99,  the  said  Richard 
Roe  was  duly  arraigned  in  open  court  upon  the  said  indictment,  and 
for  plea  thereto  did  say  that  he  is  not  guilty  of  the  offense  charged 
in  this  indictment.  Again,  to  wit,  onXht  fifth  ddiy  oi  July,  a.  d.  \?>99,  a 
jury  of  twelve  men  was  duly  tried,  impaneled  "and  sworn  according  to 
law  to  try  the  guilt  or  innocence  of  the  said  Richard  Roe,  and  having 
heard  the  testimony,  the  arguments  of  counsel  and  the  instructions 
of  the  court,  retired  in  charge  of  an  officer  of  said  court  for  delibera- 
tion, and  on  the  seventh  day  oi  July,  a.  d.  t.W9,  returned  into  open 
court  the  following  verdict  in  writing,  to  wit:  {Here  set  out  verdict). 

Again,  to  wit,  on  the  tenth  day  of  July,  a.  d.  \W9,  the  said  defend- 
ant Richard  Roe  was  brought  into  open  court,  and  he  nor  any  one  for 
him  saying  anything  further  why  the  sentence  of  the  law  should  not 
be  pronounced,  upon  the  verdict  aforesaid,  the  court  thereupon  pro- 
nounced the  following  sentence,  to  wit:  {Here  set  out  sentence)!^ 

Dated  at  St.  Paul  this  tenth  day  of  July,  iS99. 

John  Hancock,  Clerk  of  District  Court. 

1.  Age  of  respondent  must  be  stated  in  prison  is  awarded  against  any  convict, 
the  judgment.  Edwards  v.  People,  39  the  form  of  the  sentence  shall  be  that 
Mich.  760.  he  be  punished  by  confinement  at  hard 

2.  In  General. — When  judgment  upon  labor.     Minn.  Stat.  C1894),  §  7402. 

a  conviction  is  rendered,  the  clerk  shall  Two  or  More  Convictions.  —  Where  a 
enter  the  same  upon  the  minutes,  stat-  person  is  convicted  of  two  or  more 
ing  briefly  the  offense  for  which  the  offenses  before  sentence  has  been  pro- 
conviction  was  had.  Minn.  Stat,  nounced  upon  him  for  either  offense, 
(1894),  §  7398.  the  imprisonment  upon   the  second  or 

3.  Sentence  to  State  Prison.  —  In  every  other  conviction  must  commence  at  the 
case  in  which  punishment  in  the  state  termination  of  the  first  or  other  prior 
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State  of  Mississippi,  Monroe  county. 
The  State  of  Mississippi  t 

against  [■  No.  200. 

John  Doe.  ) 

Be  it  remembered  that  at  a  regular  term  of  the  Circuit  Court  of  the 
county  of  Monroe,  in  the  state  aforesaid,  begun  and  held  at  the  court- 
house in  the  city  of  Aberdeen,  in  said  county  and  state,  on  the  second 
Monday  of  September,  a.  d.  \%98,  being  the  place  and  time  appointed 
by  law  for  holding  such  court,  the  grand  jurors  presented  their  bill 
of  indictment  against  John  Doe  of  Aberdeen  in  said  county,  charging 
him  with  (^Here  set  out  the  substance  of  the  indictment^. 

And  said  indictment  being  duly  entered  in  court,  Andrew  Jackson, 
district  attorney,  comes  to  prosecute  the  same,  and  the  respondent 
being  duly  arraigned  thereon  pleads  and  says  he  is  not  guilty,  and 
thereof  puts  himself  upon  his  country,  and  the  state,  by  its  dis- 
trict attorney  aforesaid,  joins  in  the  issue,  and  the  parties  as  well  by 
their  counsel  as  their  witnesses,  and  evidence  being  fully  heard,  the 
case  is  submitted  to  a  jury  duly  sworn  according  to  law  to  try  said 
issues,  who  make  return  of  their  verdict  thereon  into  court  and  on 
oath  say,  that  the  respondent  is  guilty  of  the  offense  wherewith  he 
is  charged. 

And  now,  on  this  twentieth  day  of  September,  a.  d.  \Z98,  being  one 
of  the  days  of  the  aforesaid  term,  the  said  John  Doe  having  been,  on 
motion  of  the  district  attorney,  brought  to  the  bar  of  the  court  for 
sentence,  and  having  been  asked  by  the  court  if  he  had  anything  to 
say  why  judgment  should  not  be  pronounced  against  him,  and 
alleging  no  reason  to  the  contrary  thereof,  the  court  doth  here 
sentence  the  sz^xdi  John  Doe  to  be  confined  at  hard  labor  in  the  state 
prison  in  the  city  oi  Jackson,  in  the  county  of  Hines,  for  the  term  of 
Jour  years,  to  be  computed  from  the  time  of  his  commitment,  to  pay 
the  costs  of  prosecution  taxed  at  thirty  dollars,  and  jail  fees  to  be 
taxed,  and  to  stand  committed  until  sentence  be  complied  with. 2 

Attest:     Calvin  Clark,  Circuit  Clerk, 

Form  No.  12073.' 
The  State  of  Missouri 
against 
Richard  Roe. 
This  sixth  day  of  June,  \%99,  the  defendant,  Richard  Roe, "^^s,  again 

term  or  terms  of  imprisonment  to  which        8.  In  General.  —  The  clerk  must  enter 

he  is  sentenced.     Minn.  Stat.  (1894),  §  the   judgment   fully   in    the    minutes, 

6829.  stating   briefly   the   ofifense   for  which 

1.  In  General. — The  circuit  court,  upon  such  conviction  shall  have  been  had, 
legal  conviction  of  a  person  of  a  crime  and  the  court  shall  inspect  such  entries 
or  misdemeanor  shall  proceed  to  judg-  and  conform  them  to  the  facts.  Mo. 
ment.     Miss.  Anno.  Code  (1892),  §  648  Rev.  Stat.  (1889),  §  4241. 

2.  Fine,  Costs  and  Jail  Fees.  —  In  cases  Judgment  of  Jostice  on  Flea  of  Onilty.  — 
not  capital,  the  court  shall  order  the  In  the  Mo.  Rev.  Stat.  (1889),  t?  4348, 
convict  to  stand  committed  until  the  the  following  form  of  judgment  of  a 
fine,  costsand  jail  fees  are  paid.  Miss,  justice  where  defendant  pleads  guilty 
Anno.  Code  (1892),  §  1443.  is  set  out,  to  wit : 
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brought  before  the  court  ^  and  was  informed  by  the  court  of  the  ver- 
dict of  the  jury  and  asked  whether  he  had  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced  against  him,^  and  no  suffi- 
cient cause  being  shown  why  judgment  should  not  be  pronounced 
against  him, 

It  is  considered  and  adjudged  by  the  court  that  the  said  defendant^ 
Richard  Roe.,  be  imprisoned  in  the  penitentiary  of  this  state  and  kept 
at  hard  labor  for  a  term  of  ten  years,  and  that  he  pay  the  costs  ^  of 
this  prosecution,  taxed  at  fifty  dollars,  and  that  he  stand  committed 
to  the  custody  of  the  sheriff  until  he  be  legally  discharged. 

Form  No.  12074.* 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana.,  in  and  for  the  County  of  Missoula. 
State  of  Montana,  plaintiff,  ) 

against  >■  Convicted  of  {stating  offense"). 

Richard  Roe.,  defendant.    ) 

The  county  attorney,  with  the  defendant  *  and  his  counsel,  Jeremiah 
Mason.,  came  into  court,  and  defendant  was  duly  informed  by  the 
court  of  the  nature  of  the  indictment  found  against  him  for  the  crime 
of  {naming  it),  of  his  arraignment  and  plea  of  *'  not  guilty  as  charged 
in  said  indictment,"  and  the  verdict  .of  the  jury  "guilty  as  charged." 
The  defendant  was  then  asked  if  he  had  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced  against  him,^  and  no  sufficient 


"  And  I  do  for  said  offense,  assess 
his  punishment  at  a  fine  oi  fifty  dollars, 
and  imprisonment  in  the  county  jail 
for  ten  days.  It  is  therefore  adjudged 
by  me  that  the  state  of  Missotiri  do  re- 
cover from  the  defendant,  for  the  bene- 
fit of  the  school  fund  of  Barton  county, 
the  said  sum  of  yf/ify  dollars,  the  fine  so 
assessed,  together  with  the  costs  of  this 
prosecution,  taxed  at  seven  dollars  and 
fifty  cents,  and  that  said  defendant  be 
imprisoned  in  the  county  jail  of  said 
Barton  county,  for  the  period  of  ten 
days,  and  until  said  fine  and  costs  are 
paid,  or  he  be  discharged  according  to 
law." 

1.  Personal  Presence  of  Defendant.  — 
For  the  purpose  of  judgment,  if  the 
conviction  be  for  an  offense  punishable 
by  imprisonment,  or  imprisonment  be 
assessed  as  punishment  by  the  jury, 
the  defendant  must  be  personally  pres- 
ent; if  for  a  fine  only,  he  must  be  per- 
sonally present  or  some  responsible 
person  must  undertake  for  him  to  pay 
the  judgment  and  costs.  Mo.  Rev. 
Stat.  (1889),  §  4237. 

2.  Question  Asked  Defendant.  —  When 
the  defendant  appears  for  judgment, 
he  must  be  informed  by  the, court  of  the 
verdict  of  the  jury  and  asked  whether 
he  has  any  legal  cause  to  show  why 


judgment  should  not  be  pronounced 
against  him,  and  if  no  such  sufhcient 
cause  be  shown  against  him,  the  court 
must  render  proper  judgment.  Mo. 
Rev.  Stat.  (1889),  §  4239. 

8.  Costs. — The  property,  real  and  per- 
sonal, of  any  person  charged  with  a 
criminal  offense,  shall  be  bound  from 
the  time  of  his  final  conviction  of  such 
offense  for  payment  of  all  fines  and 
costs  which  he  may  be  adjudged  to  pay. 
Mo.  Rev.  Stat.  (1889),  §  4264. 

4.  In  General.  —  When  a  judgment 
upon  a  conviction  is  rendered,  the  clerk 
must  enter  the  same  in  the  minutes, 
stating  briefly  the  offense  for  which  the 
conviction  is  had.  Mont.  Pen.  Code 
(1895).  §2229. 

5.  Personal  Presence  of  Defendant. —  For 
the  purpose  of  judgment,  if  the  convic- 
tion is  for  a  felony,  the  defendant  must 
be  personally  present;  for  a  misde- 
meanor, judgment  may  be  pronounced 
in  his  absence.  Mont.  Pen.  Code  (1895), 
§2212. 

6.  Question  Asked  Defendant.  —  When 
the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by 
the  clerk  under  its  direction,  of  the 
nature  of  the  charge  against  him  and 
of  his  plea  and  the  verdict,  if  any, 
thereon,  and  must  be  asked  whether  he 
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cause  being  shown  or  appearing  to  the  court,  thereupon -the  court 
rendered  its  judgment  that  the  said  Richard  Roe,  having  been  dulv 
convicted  in  this  court  of  the  crime  of  {naming  if),  it  is  therefore 
ordered,  adjudged  and  decreed  that  the  said  Richard  Roe  be  punished 
by  imprisonment  ^  in  the  Eastern  state  prison  of  the  state  of  Montana 
at  Billings  for  the  term  ol  five  years. 

Judgment  entered  this  sixth  day  oi  June,  i899. 

John  Hancock,  Clerk, 

Form  No.  12075.* 

State  of  Nebraska  ) 

against  >•  In  the  District  Court  of  Colfax  County,  Nebraska. 

Richard  Roe.       ) 

And  now,  this  sixth  day  oi  June,  iS99,  the  defendant,  Richard  Roe, 
heretofore  convicted  of  the  crime  of  {naming  it\  came  into  court  in 
the  custody  of  the  sheriff,  and  was  informed  by  the  court  of  the 
verdict  of  the  jury  and  asked  if  he  had  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  him,^  and  the  defendant 
showing  no  good  and  sufficient  cause  why  judgment  should  not  be 
pronounced, 

It  is  therefore  considered  by  the  court  that  the  said  defendant, 
Richard  Roe,  be  imprisoned  in  the  penitentiary  of  the  state  of 
Nebraska,  and  kept  at  hard  labor,  for  the  period  of  ten  years,*  and 
that  he  pay  the  costs  *  of  prosecution,  taxed  at  seventy-five  dollars. 

John  Marshall,  Judge. 


has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against 
him.     Mont.  Pen.  Code  (1895),  §2219. 

1.  Fine  and  Imprisonment.  —  A  judg- 
ment that  the  defendant  pay  a  fine  and 
costs  may  also  direct  that  he  be  im- 
prisoned until  both  fine  and  costs  are 
satisfied,  specifying  the  extent  of  the 
imprisonment,  which  must  not  exceed 
one  day  for  every  two  dollars  fine  and 
costs.     Mont.  Pen.  Code  (1895),  §  2224. 

2.  In  General. —  The  judgment  of  the 
court,  substantially  in  the  formal  lan- 
guage of  the  judge,  should  be  set  out 
at  length.     Preuit  v.  People,  5  Neb.  377. 

3.  Qnestion  Asked  Defendant.  —  Before 
the  sentence  is  pronounced,  defendant 
must  be  informed  by  the  court  of  the 
verdict  of  the  jury,  and  asked  whether 
he  has  anything  to  say  why  judgment 
should  not  be  pronounced  against  him. 
Neb.  Comp.  Stat.  (1899),  §  7222. 

4.  Period  of  Confinement  —  Generally. 
—  The  court  shall  declare  in  its  sen- 
tence for  what  period  of  time  the  con- 
vict shall  be  imprisoned  at  hard  labor 
and  shall  also  specify  for  what  period 
of  time  such  convict  shall  be  kept  in 
solitary  confinement  without  labor. 
Neb.  Comp.  Stat.  (1899),  g  7225. 

Separate  Offenses.  —  Where,  in  an  in- 
dictment for  misdemeanor,  the  defend- 


ant is  convicted  on  several  counts,  the 
judgment  should  be  upon  each  count 
separately.  Burrell  v.  State,  25  Neb. 
581;  In  re  Walsh,  37  Neb.  454.  And 
in  such  case  the  judgment  should  not 
fix  the  day  on  which  each  successive 
term  of  imprisonment  should  begin, 
but  should  simply  direct  that  each  suc- 
cessive term  should  commence  at  the 
expiration  of  the  one  imposed  by  the 
previous  sentence.  In  re  Walsh,  37 
Neb.  454. 

Sentence  to  County  Jail.  —  When  a 
person  is  sentenced  to  imprisonment 
in  the  county  jail,  judgment  shall  re- 
quire that  the  convict  be  imprisoned 
in  a  cell  of  the  jail  of  the  county,  or 
that  he  be  kept  at  hard  labor  in  the 
jail,  and  when  imprisonment  is  to  be 
without  labor,  the  sentence  may  re- 
quire the  convict  to  be  fed  on  bread 
and  water  only.  Neb.  Comp.  Stat. 
(1899),  §  7229. 

Fine  and  Imprisonment.  —  Whenever  a 
fine  shall  be  the  whole  or  part  of  the 
sentence,  the  court  may,  at  its  discre- 
tion, order  that  the  person  sentenced 
shall  remain  in  the  county  jail  until 
the  amount  of  such  fine  and  costs  is 
paid.     Neb.  Comp.  Stat.  (1899),  §  7224. 

5.  Costs.  —  In  every  case  of  convic- 
tion of  any  person  for  any  felony  or 
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Form  No.  12076.* 

^X.dX^  oi  Nevada^     \  In  the  Z>/.r//-?V/ Court  within  and  for 

County  oiWashoe.  \  ^^'  said  County. 

State  of  Nevada  ) 

against  >•  Convicted  of  (naming  offense). 

Richard  Roe.     ) 

The  district  attorney,  with  the  defendant  and  his  counsel,  Mr. 
Jeretniah  Mason.,  came  into  court.^  The  defendant  was  duly  informed 
by  the  court  of  the  nature  of  the  indictment  filed  on  the  seventeenth 
day  oi  February.,  i89P,  charging  said  defendant  with  the  crime  of 
{naming  it),  of  his  arraignment  and  plea  {concluding  as  in  Form  No. 
12057\^ 

Form  No.  12077. 

State  of  New  Hampshire. 
Cheshire,  ss. 

At  the  Supreme  Court  held  at  Keene,  within  and  for  the  County  of 
Cheshire,  on  t\\.t.  first  Tuesday  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

Present, 
The  Honorable  John  Marshall,  Associate  Justice,  presiding 
State  of  New  Hampshire  ) 
against  > 

John  Doe.  ) 

Fine %100  00 

Costs...     30  00 

{Here  set  out  the  indictment. ) 

John  Doe,  being  arraigned,  says  he  is  not  guilty  of  the  offense 
wherewith   he  is  charged.     And   thereupon   puts   himself  upon  the 

misdemeanor,  it  shall  be  the  duty  of  should  not  be  pronounced  against  him. 

the  court  or  magistrate  to  render  judg-  Nev.  Gen.  Stat.  (1885),  §  4324. 

ment  for  costs  of  prosecution  against  Period  of  Confinement — Generally. —  A 

the    person    convicted.       Neb.    Comp.  criminal     judgment    which    does    not 

Stat.  (1899),  §  7228.  specify  any  time  for  the  imprisonment 

1.  In  General.  —  When  a  judgment  to  commence  is  not  void.  The  better 
upon  a  conviction  is  rendered,  the  practice  is  not  to  fix  the  commencement 
clerk  shall  enter  the  same  in  the  min-  of  the  term,  but  merely  to  state  its 
utes.  stating  briefly  the  offense  for  duration  and  place  of  confinement, 
which  conviction  has  been  had.     Nev.  State  v.  Smith,  10  Nev.  106. 

Gen.  Stat.  (1885),  ^  4330.  Separate  Offenses.  —  If  the  defendant 

2.  Personal  Presence  of  Defendant.  —  has  been  convicted  of  two  or  more 
For  the  purpose  of  judgment,  if  the  offenses  before  judgment  on  either,  the 
conviction  be  for  a  felony,  defendant  judgment  may  be  that  the  imprison- 
must  be  personally  present.  If  it  be  ment  upon  any  one  may  commence  at 
for  a  misdemeanor,  judgment  may  be  the  expiration  of  the  imprisonment 
pronounced  in  his  absence.  Nev.  Gen.  upon  any  of  the  offenses.  Nev.  Gen. 
Stat.  (1885),  §  4317.  Stat.  (1885),  is  4327. 

3.  Qtiestion  Asked  Defendant.  —  When  Fine  and  Imprisonment.  — A  judgment 
the  defendant  appears  for  judgment,  that  the  defendant  pay  a  fine  may  also 
he  shall  be  informed  by  the  court,  or  by  direct  that  he  be  imprisoned  until  the 
the  clerk  under  its  direction,  of  the  fine  be  satisfied,  specifying  the  extent 
nature  of  the  indictment  and  of  his  plea,  of  the  imprisonment,  which  shall  not 
and  the  verdict,  if  any,  thereon,  and  exceed  one  day  for  every  two  dollars  of 
shall  be  asked  whether  he  have  any  the  fine,  or  in  that  proportion.  Nev. 
legal    cause    to   show    why   judgment  Gen.  Stat.  (1885),  §  4328. 
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country  by  his  attorney,  Oliver  Ellsworth.  And  thereupon  the 
solicitor  for  said  county,  in  the  absence  of  the  attorney  general, 
joins  in  the  issue  of  the  parties,  as  well  by  their  counsel  as  their  wit- 
nesses, and  evidence  being  fully  heard,  the  cause  is  submitted  to  a 
jury,  sworn  according  to  law  to  try  said  issue,  who  make  return  of 
their  verdict  thereon  into  court,  and  on  oath  say  the  respondent  is 
guilty  of  the  offense  wherewith  he  is  charged. 

It  is  therefore  considered  by  the  court  that  the  respondent  pay  a 
fine  of  one  hundred  dollars  and  costs  of  prosecution,  taxed  at  thirty 
dollars,  and  stand  committed  until  this  sentence  be  performed. 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  12078. 

(Precedent  in  State  v.  Price,  11  N.  J.  L.  204.)' 

Sussex  Oyer  and  Terminer  and  General  Gaol  Delivery. 
[State  of  New  Jersey  ) 

against  >•  Indictment  —  Judgment. J^ 

Zachariah  Price.      ) 

State  of  New  Jersey.,  \ 
Sussex  county.  \ 

Be  it  remembered.  That  a  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery.,  holden  at  Newton,  in  and  for  said  county  of  Sussex,  on 
the  fourth  Tuesday  in  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-seven,  before  the  Honorable  Gabriel  H. 
Ford,  esq.,  one  of  the  justices  of  the  Supreme  Court  of  Judicature  of 
the  state  of  New  Jersey,  and  John  Gustin,  Joseph  V.  Miller,  Walter  L. 
Shee,  Aaron  Hazen,  and  others,  their  fellows,  judges  of  the  Inferior 
Conrt  of  Common  Fleas  in  and  for  said  county,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  by  the  oaths  of  Elijah 
Everitt,  Absalom  Dunning,  John  Layton,  Nathaniel  Vanauken,  Isaac 
Bedell,  Fhilip  Smith,  Fhilip  IVyker,  Thomas  A.  Dildine,  Thomas  B. 
Egbert,  Joseph  Greer,  William  D.  Johnson,  Abraham  Dunning,  Andrew 
Willson,  David  Compton,  Lewis  Sherman,  Nicholas  I.  Cox,  John  Len- 
nington,  Zenas  Hurd,  and  by  the  solemn  affirmation  of  William  Green, 

1.  The   judgment  in    this   case  was  one   hundred   dollars,  "  and  that  they 

affirmed  upon  appeal.  stand   committed    until  the    fine    and 

In  General. — The  record   of   convic-  costs    of    prosecution    are    paid,"   the 

tion  under  a  penal  statute  must  show  judgment  is  substantially  correct,  both 

everything   necessary   to   constitute   a  defendants   being   liable  for  the  costs 

legal    conviction.      Buck    v.    Danzen-  and  each  for  his  fine.     Johnson  z*.  State, 

backer,    37   N.    J.   L.  359;  Handlin   v.  29  N.  J.  L.  453. 

State,  16  N.  J.  L.  96;  Keeler  7/.  Milledge,  Precedent.  —  In  Stephens  v.  State,  53 

54  N.  J.   L.   142.     And  should   set  out  N.  J.  L.  245,  this  judgment  was  affirmed 

such   facts  as  are  necessary   to  consti-  upon  appeal:   "  It   is  ordered  and  ad- 

tute  the  statutory  offense  and   that  the  judged  by  the  court  that  the  defendant, 

defendant  was    convicted   thereof,    on  William  H.  Stevens,   be  imprisoned  in 

what  evidence  he  was  convicted,  and  the  stale  prison  for  the  term  of  two  and 

judgment  of  forfeiture.     Buck  f.  Dan-  a  half  yta.rs  at  hard    labor,  and  from 

zenbacker,  37  N.  J.  L.  359.  thence  until  the  costs  of  prosecution  be 

Where  two  defendants  are  jointly  in-  paid." 

debted  and  are  convicted,  and  the  sen-  2.  The  matter  enclosed  by  [  ]  will  not 

tence  is   that   one   pay   a. fine  of   two  be  found  in  the  reported  case, 
hundred  and  fifty  dollars  and  the  other 
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who  alleges  himself  to  be  conscientiously  scrupulous  of  taking  an 
oath,  good  and  lawful  men  of  the  said  county,  sworn,  affirmed  and 
charged  to  inquire  for  the  state,  in  and  for  the  said  body  of  the  said 
county  of  Sussex.,  it  is  presented  in  manner  and  form  following,  that 
is  to  say:  (^Herewas  set  out  a  copy  of  the  indictment).  And  afterwards, 
that  is  to  say,  at  the  same  Court  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  holden  at  Newton  aforesaid,  in  the  county  aforesaid, 
on  Monday.,  the  twenty -eighth  day  of  May.,  in  the  year  last  aforesaid, 
before  the  said  the  Honorable  Gabriel  H.  Ford,  esq.,  justice  of  the 
Supreme  Court  of  Judicature,  and  John  Gustin,  Joseph  Y.  Miller, 
Walter  L.  Shee,  Aaron  Hazen,  and  others,  their  fellows,  judges  of  the 
Inferior  Court  of  Common  Fleas  m  and  for  the  said  county,  cometh 
the  said  Zdchariah  Frice  in  his  proper  person,  according  to  the  con- 
dition of  the  recognizance  by  himself,  and  his  pledges  in  that  behalf 
heretofore  made  and  now  here,  touching  the  premises  in  the  said 
indictment  above  specified  and  charged  upon  him,  being  asked  in  what 
manner  he  will  acquit  himself  thereof,  he  says  he  is  not  guilty  thereof, 
and  of  this  he  puts  himself  upon  the  country;  and  the  said  Alpheus 
Gustin,  esq.,  who  prosecutes  for  the  state  in  this  behalf,  does  like- 
wise the  same;  wherefore,  let  a  jury  thereupon  come,  to  wit,  on 
Monday,  the  twenty-eighth  day  of  May,  in  the  year  of  our  Lord  eighteen 
hundred  and  twenty-seven,  and  as  yet  of  the  said  term  of  May,  before 
the  said  the  Honorable  Gabriel  H.  Ford,  esq.,  one  of  the  justices  of 
the  Supreme  Court  of  Judicature,  and  John  Gustin,  Joseph  V.  Miller, 
Walter  L.  Shee,  and  Aaron  Hazen,  esqrs.,  and  others,  their  fellows, 
judges  of  the  Inferior  Court  of  Common  Fleas  in  and  for  the  said 
county,  of  good  and  lawful  men  of  the  county  of  Sussex  aforesaid,  by 
whom  the  truth  of  the  matter  may  be  the  better  known,  and  who  are 
not  of  kin  to  the  said  Zachariah  Frice,  to  recognize  upon  their  oaths 
whether  the  said  Zachariah  Frice  be  guilty  of  the  misdemeanor  in  the 
indictment  aforesaid  above  specified,  or  not  guilty,  because  as  well 
the  said  Alpheiis  Gustin,  esq.,  y^ho  prosecuted  for  the  state  in  this 
behalf,  as  the  said  Zachariah  Frice,  have  put  themselves  upon  the  said 
jury  and  the  jurors  of  the  said  jury,  by  Benjamin  IIa?nilton,  esq.,  high 
sheriff  of  the  said  county  of  Sussex,  for  this  purpose  empanelled  and  . 
returned,  agreeably  to  the  statute  in  such  case  made  and  provided, 
to  wit,  John  Cummins,  Mattfiew  Ayres,  Lewis  Havens,  Sylvenus  Adams, 
William  Milcham,  Jacob  Miller,  Nicholas  Ackerson,  Gabriel  Fost,  Lewis 
Feters,  Joseph  Fredmon,  Lewis  Dennis,  and  Samuel  H.  Hibler,  who  being 
elected,  tried  and  sworn,  and  affirmed,  the  said  Lewis  Dennis,  one  of 
the  said  jurors,  being  the  only  person  who  was  affirmed  on  the  said 
jury,  alleging  himself  to  be  conscientiously  scrupulous  of  taking  an 
oath,  to  speak  the  truth  of  and  concerning  the  premises,  upon  their 
oaths  and  affirmation,  say  that  the  said  Zachariah  Frice  is  guilty  of 
the  misdemeanor  aforesaid  on  him  above  charged,  in  the  form  afore- 
said, and  as  by  the  indictment  aforesaid  is  above  supposed  against 
him,  and  upon  this  it  is  forthwith  demanded  of  the  said  Zachariah 
Frice  if  he  hath  or  knoweth  of  anything  to  say  wherefore  the  said 
justice  and  judges,  and  their  fellows  as  aforesaid  here,  ought  not 
upon  the  premises  and  verdict  aforesaid,  to  proceed  to  judgment 
against  him,  who  nothing  further  saith,  unless  as  he  before  had  said, 
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whereupon  all  and  singular  the  premises  being  seen,  and  by  the  said 
justice  and  judges,  and  their  fellows  as  aforesaid,  here  fully  under- 
stood, it  is  considered  by  the  court  here,  that  the  said  Zachariah 
Price  be  confined  and  imprisoned  at  hard  labor  in  the  state's  prison, 
for  the  term  of  ten  years. 

[Judgment  signed  this  third  day  oi  June,  iSS7. 

John  Marshall,  Chief  Justice.  J^ 

Form  No.  12079.' 

State  oi  North  Dakota,  \  ss.  In  Z>/V/r/V/ Court,  Sixth  Judicial  District. 
County  oi  Burleigh.       \  October  Term,  a.  d.  i2>99. 

October  23,  iS99. 

Present:  The  Hon.  John  Marshall,  Presiding  Judge  of  said  District 
Court,  and  the  officers  of  said  court. 
The  State  of  North  Dakota  ) 

against  >•  Convicted  of  the  crime  of  (naming  it). 

Richard  Roe.  ) 

Now,  on  this  twenty-third  day  of  October,  a.  d.  i8P9,  the  district 
attorney  and  d^itviddinX.,  Richard  Roe ^  come  into  court,  and  this  being 
the  day  fixed*  by  the  court  for  the  pronouncing  of  judgment  upon 
conviction  of  the  defendant  for  the  crime  of  (jiaming  it)  as  charged 
in  the  information  filed  heretofore  against  said  defendant,  in  this 
court;  who,  being  informed  by  the  court  of  the  nature  of  the 
information,  and  of  his  plea  "  Not  guilty  "  and  the  verdict,  and  being 
asked  whether  he  has  any  legal  cause  to  show  why  judgment  should  not 
be  pronounced  against  him,*  and  no  cause  being  shown,  the  court  does 
adjudge,  and  the  sentence  is,  that  you,  Richard  Roe,  be  imprisoned  in 
the  penitentiary  at  Bismarck  for  the  term  oi  Jive  years,*  commencing 
at /a/^/z^^f  o'clock,  noon,  of  this  day,  and  that  you  pay  a  fine  oi  fifty 

1.  The  matter  enclosed  by  []  will  not  after  the  verdict,  if  the  court  intends  to 
be  found  in  the  reported  case.  remain  in  session  so  long,  or,  if  not,  at 

2.  In  General. —  When  judgment  upon  as  remote  a  time  as  can  reasonably  be 
a  conviction  is  rendered,  the  clerk  must  allowed.  N.  Dak.  Rev.  Codes  (1895),  § 
enter  the  same  upon  the  minutes,  stat-  S279. 

ing  briefly  the   offense  for  which  the  5.  Question  Asked  Defendant.  —  When 

conviction  has  been  had.     N.  Dak.  Rev.  the  defendant  appears  for  judgment,  he 

Codes  (1895),  §  8297.  must  be  informed  by  the  court,  or  by 

3.  Personal  Presence  of  Defendant. —  the  clerk  under  its  direction,  of  the  na- 
For  the  purpose  of  judgment,  if  the  ture  of  the  charge  against  him  and  of 
conviction  is  for  a  felony,  the  defendant  his  plea  and  the  verdict,  if  any,  thereon, 
must  be  personally  present.  If  for  a  and  must  be  asked  whether  he  has 
misdemeanor,  judgment  may  be  pro-  any  legal  cause  to  show  why  judg- 
nounced  in  his  absence.  N.  Dak.  Rev.  ment  should  not  be  pronounced  against 
Codes  (1895),  §  8280.  him.     N.    Dak.    Rev.    Codes  (1S95),    § 

4.  Time  for  Fronotincing  Judgment. —  8287. 

After  a  plea  or  verdict  of  guiky  or  after        6.  Successive  Terms  of  Imprisonment. — 

a  verdict  against   the   defendant  on   a  If  the  defendant  has  been  convicted  of 

plea  of  former  conviction  or  acquittal  two  or  more  offenses  before  judgment 

or  once  in  jeopardy,  if  the  judgment  is  on  either,  the  judgment    may  be  that 

not  arrested  or  a  new  trial  granted,  the  the  imprisonment  upon  any  one  may 

court    must   appoint   a    time    for  pro-  commence  at  the  expiration  of  the  im- 

nouncing    judgment.      N.    Dak.    Rev.  prisonment    upon    any    other    of    the 

Codes    (1895),  §   8278.     And  the   time  offenses.     N.  Dak.  Rev.  Codes  (1895),  § 

appointed    must  be  at  least  two  days  8294. 
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dollars  and  costs  of  prosecution,  taxed  at  the  sum  of  sixty  dollars, 
which  are  adjudged  against  you,  amounting  together  to  the  sum  of 
one  hundred  and  ten  dollars,  and  in  default  of  said  fine  and  costs  that 
you  be  imprisoned  in  the  said  penitentiary  for  the  further  period  of 
Jifty-five  days,  being  one  day  for  every  two  dollars  of  said  fine  and 
costs,  or  until  said  fine  and  costs  be  paid,^  and  that  you  stand  com- 
mitted until  this  sentence  be  complied  with. 

By  the  court:  Johti  Marshall,  Judge. 

Attest:  John  Hancock,  Clerk. 

Form  No.  12080.* 

y         p         '     >-  Court  of  Common  Pleas. 

The  State  of  Ohio  ) 
against  > 

Richard  Roe.      ) 

This  day  comes  the  state  of  Ohio  by  Daniel  Webster,  prosecuting 
attorney,  and  the  defendant  in  person  and  by  his  counsel,  Jeremiah 
Mason,  and  comes  also  a  jury,  to  wit,  {naming Jurors),  who  are  duly 
impaneled  and  sworn  according  to  law,  and  thereupon  this  case 
came  on  for  hearing  upon  the  indictment  and  defendant's  plea  of  not 
guilty  as  charged  in  the  indictment  and  the  evidence,  and  the  jury 
after  having  heard  the  evidence,  arguments  of  counsel  and  charge  of 
the  court,  retired  to  their  room  in  charge  of  the  sheriff  for  delibera- 
tion, and  afterward  the  jury  again  came  into  court  in  charge  of  the 
sheriff,  and  returned  the  following  verdict  in  writing:  {Here  set  out  copy 
of  the  verdict),  and  thereupon  at  the  request  of  the  defendant  (or 
prosecuting  attorney)  the  jury  was  polled  and  each  juror  called  by 
name,  and  in  answer  to  the  question  if  the  verdict  as  read  was  his 
verdict,  answered  "it  is,"  and  thereupon  the  court  informed  the 
defendant  of  the  verdict  of  the  jury  and  asked  him  whether  he  had 
anything  to  say  why  judgment  should  not  be  pronounced  against 
him,  3  and  the  defendant  having  nothing  to  say  (or  showing  no  suffi- 
cient cause  why  judgment  should  not  be  pronounced  against  him), 

It  is  therefore  adjudged  by  the  court  that  the  said  Richard 
Roe  be  confined  to  the  penitentiary  of  the  state  of  Ohio,  at 
hard    labor,  for   the   period   of  ten   years,*   and    that   he    pay   the 

1.  Fine  and  Costs.  —  A  judgment  that  not  be  pronounced  against  him.  Bates' 
defendantpay  a  fine  and  costs  may  also  Anno.  Stat.  Ohio  (1897),  §  7318.  But 
direct  that  he  be  imprisoned  until  both  where  the  record  does  not  show  that 
the  fine  and  costs  are  satisfied,  specify-  the  court,  before  passing  sentence  upon 
ing  the  extent  of  the  imprisonment,  the  defendant,  informed  him  of  the  fact 
which  must  not  exceed  one  day  for  that  a  verdict  of  guilty  had  been  found 
every  two  dollars  of  the  fine  and  costs,  against  him,  the  fact  that  such  informa- 
N.  Dak.  Rev.  Codes  (1895),  §  8295.  tion  was  given  will  be  presumed  in  the 

2.  In  Oeneral,  —  No  judgment  shall  absence  of  a  bill  of  exceptions  showing 
be  arrested  for  a  defect  in  form.  Bates'  to  the  contrary.  Bond  v.  State,  23  Ohio 
Anno.  Stat.  Ohio  (1897),  §  7354.  St.   349;  Carper  v.   State,   27  Ohio   St. 

3.  Question  Asked  Defendant.  —  Before  572;  Bartlett  v.  State,  28  Ohio  St.  669. 
sentence  is  pronounced, defendant  must        4.  Period  of  Confinement — Generally.  — 
be  informea  by  the  court  of  the  verdict  A  sentence  of  imprisonment  ought  to 
of  the  jury,  and  asked  whether  he  has  be  so  definite  and  certain  as  to  advise 
anything  to  say  why  judgment  should  the   prisoner   and   the   ofl^cer  charged 
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12081. 


costs  ^  of  this  prosecution,  taxed  at  sixty-one  dollars,  for  which  execu- 
tion is  awarded. 

Form  No.  1 2  o  8  z . 

Territory  of  Oklahoma,  \     In  the  Z>«/r;V/ Court  within  and  for  said 
Lincoln  County.  j  County. 

The  Territory  of  Oklahoma 
against 
Richard  Roe. 

Comes  the  said  territory  by  Daniel  Webster,  county  attorney,  and 
also  comes  the  said  defendant  in  his  own  proper  person  and  by  his 
attorney,  Jeremiah  Mason,  and  the  defendant  is  now  ordered  to  stand 
before  the  bar  of  the  court  and  is  informed  by  the  court  of  the 
nature  of  the  indictment  found  against  him,  of  his  plea  of  "  Not 
guilty  as  charged  in  said  indictment,"  and  the  verdict  of  the  jury 
thereon,  "Guilty  as  charged,"  and  the  said  defendant  is  then  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should  not  be 
pronounced  against  him,^  and  having  nothing  justifiable  to  offer, 
the  court  now  passes  judgment  and  sentence  upon  said  defendant, 
that  whereas  the  sQ.\d  Richard  Roe,  having  been  duly  convicted  in  this 
court  of  the  crime  of  (^naming  it).^ 


with  the  execution  of  the  sentence  of 
the  time  of  its  commencement  and  ter- 
mination, without  being  required  to 
inspect  the  records  of  any  other  court 
or  the  record  of  any  other  case.  Picket 
V.  State,  22  Ohio  St.  405.  And  where 
it  was  ordered  and  adjudged  that  the 
defendant  "  be  confined  and  imprisoned 
in  the  jail  of  Hamilton  county  for  the 
term  of  thirty  days  on  and  after  the 
expiration  of  the  sentence  heretofore 
made  in  case  No.  4,g48,  State  of  Ohio  v. 
Henry  Picket,"  it  was  held  that  the  sen- 
tence was  too  indefinite  and  uncertain. 
Picket  V.  State,  22  Ohio  St.  405  {follow- 
ing Williams  v.  State,  18  Ohio  St.  47). 
And  sentence  of  imprisonment  "  to 
commence  after  the  expiration  of  former 
sentences,"  is  too  uncertain  and  indefi- 
nite. Larney  v.  Cleveland,  34  Ohio 
St.  599. 

Hard  Labor.  — When  any  person  is 
sentenced  to  imprisonment  in  the  peni- 
tentiary, the  court  shall  declare  in  its 
sentence  for  what  period  he  shall  be 
kept  at  hard  labor  and  for  what  period, 
if  any,  he  shall  be  kept  in  solitary  con- 
finement without  hard  labor.  Bates' 
Anno.  Stat.  Ohio  (1897),  §  6799;  Exp. 
Clark,  50  Ohio  St.  649. 

1.  Costs. —  In  all  «cases  of  conviction 
of  an  offense,  the  court  shall  render 
judgment  against  the  defendant  for 
the  costs  of  prosecution,  including  a 
jury  fee  of  six  dollars.  Bates'  Anno. 
Stat.  Ohio  (1897),  §  6799. 


2.  Question  Asked  Befendant.  —  When 
the  defendant  appears  for  judgment, 
he  must  be  informed  by  the  court,  or  by 
the  clerk  under  its  direction,  of  the  na- 
ture of  the  indictment  and  his  plea  and 
the  verdict,  if  any,  thereon,  and  must 
be  asked  whether  he  has  any  legal 
cause  to  show  why  judgment  should 
not  be  pronounced  against  him.  Okla. 
Stat.  (1893),  §  5283.  But  where  the 
record  fails  to  show  that  the  court  in- 
formed or  had  the  clerk  inform  the 
defendant  of  the  nature  of  the  indict- 
ment and  his  plea  and  the  verdict, 
as  required  by  statute,  it  will  be  pre- 
sumed that  the  proceedings  were  regu- 
lar and  that  such  was  done.  Jones  v. 
Territory,  4  Okla.  45.  And  a  failure  to 
so  inform  defendant  would  only  have 
the  effect  of  requiring  defendant  to  be 
returned  to  the  court  wherein  he  was 
convicted,  for  proper  judgment  and 
sentence.     Rhea  v.  U.  S.,  6  Okla.  249. 

8.  Name  of  Offense.  —  When  a  judg- 
ment upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the 
minutes,  stating  briefly  the  offense  for 
which  the  conviction  has  been  had. 
Okla.  Stat.  (1893),  ^  5292;  Rhea  v.  U. 
S.,  6  Okla.  249.  But  the  failure  to 
state  the  crime  of  which  the  defendant 
was  convicted  has  only  the  effect  of 
requiring  the  defendant  to  be  returned 
to  the  court  wherein  he  was  convicted, 
for  proper  judgment  and  sentence. 
Rhear.  U.  S.,  6  Okla.  249. 
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It  is  thereupon  considered,  ordered  and  adjudged  by  the  court, ^ 
that  the  said  defendant,  Richard  Roe,  be  transported  to  the  United 
States  penitentiary  at  Fort  Leavenworth,  Kansas^  and  be  therein 
confined  for  the  period  of  three  years, ^  and  that  he  pay  the  costs  of 
this  prosecution.* 

Form  No.  12082. 

(Precedent  in  Jennings  v.  State,  i  Oregon  290.)* 

[In  the  Circuit  Court  of  the  State  of  Oregon,  for  the  County  of 
Marion. 


Where  a  criminal  judgment  states 
that  defendant  is  sentenced  for  man- 
slaughter in  the  first  degree  as  found 
in  the  verdict  of  the  jury,  and  the  ver- 
dict of  the  jury  finds  him  guilty  as 
charged  in  the  indictment,  this  meets 
every  requirement  of  law  and  practice, 
and  the  objection  that  the  judgment 
does  not  state  what  crime  defendant  is 
sentenced  for  is  without  merit.  Jones 
V.  Territory,  4  Okla.  45. 

1.  Words  of  Art.  —  In  a  criminal  judg- 
ment, it  is  sufficient  to  say,  "It  is  there- 
fore considered,  adjudged  and  decreed 
by  the  court."  Jones  v.  Territory,  4 
Okla.  45.  And  where  a  judgment  re- 
cites that  "it  is  the  judgment  and  sen- 
tence of  the  court,"  instead  of  "  it  is 
considered,  ordered  and  adjudged,"  the 
judgment  is  sufficient.  Rhea  v.  U.  S^ 
^6  Okla.  249.  And  where  the  language 
used  is  that  it  is  "  commanded  by  the 
court  that  the  defendant,"  it  is  suffi- 
cient.    Jones  V.  Territory,  4  Okla.  45. 

2.  Place  of  Confinement.  —  Where  the 
defendant  was  sentenced  to  the  United 
States  penitentiary  at  "Leavenworth, 
Kansas,"  when  it  it  should  have  been 
Fort  Leavenworth,  Kansas,  the  judg- 
ment is  sufficient.  Rhea  v.  U.  S.,  6 
Okla.  249. 

3.  Period  of  Confinement. — A  judgment 
in  a  criminal  case  need  not  state  the 
date  at  which  the  sentence  shall  com- 
mence, as  all  judgments  and  sentences 
in  criminal  cases  take  effect  and  begin 
to  operate  from  the  date  of  their  entry 
unless  a  different  time  be  fixed  by  the 
court  in  the  judgment  itself.  Jones  v. 
Territory,  4  Okla.  45;  Rhea  v.  U.  S.,  6 
Okla.  249. 

Separate  Offenses.  —  If  a  defendant 
has  been  convicted  of  two  or  more 
offenses  before  judgment  on  either,  the 
judgment  may  be  that  the  imprison- 
ment upon  any  one  may  commence  at 
the  expiration  of  the  imprisonment 
upon  any  other  of  the  offenses.  Okla. 
Stat.  (1893),  §  5289. 


Fine  and  Imprisonment. — A  judgment 
that  a  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the 
fine  is  satisfied,  specifying  the  extent 
of  imprisonment,  which  cannot  exceed 
one  day  for  every  two  dollars  of  the 
fine.     Okla.  Stat.  (1893),  §  5290. 

4.  Signattire. — The  journal  entry  need 
not  be  signed  by  the  judge.  Rhea  v. 
U.  S.,  6  Okla.  249. 

5.  This  judgment  was  affirmed  by  the 
supreme  court. 

Judgment  of  Death.  —  In  State  v. 
Marple,  15  Oregon  205,  the  following 
judgment  is  set  out,  to  wit : 

'■'April Q,  i8<5^. 
State  of  Oregon  v.  Richard  E.  Marple. 
Indictment  for  Murder. 

Now  at  this  day  this  cause  comes  on 
for  hearing  on  the  motion  of  the  said 
defendant  to  set  aside  the  verdict  of  the 
jury  heretofore  rendered  in  this  cause, 
and  for  a  new  trial,  the  State  appearing 
by  Geo.  W.  Belt,  prosecuting  attorney, 
and  by  H.  Hurley,  and  the  defendant 
in  his  own  proper  person,  and  H.  Y. 
Thompson,  his  attorney;  and  after  argu- 
ment by  counsel,  and  fully  considering 
the  said  motion,  it  is  ordered  that  the 
same  be  overruled  ;  whereupon,  on 
motion  of  Geo.  IV.  Belt,  prosecuting 
attorney,  the  court  proceeds  to  pro- 
nounce and  render  judgment  and 
sentence  against  the  said  Richard  E. 
Marple,  and  the  court  asked  the  defend- 
ant, in  the  presence  of  his  said  attorney, 
what  he  had  to  say  why  the  court  should 
not  now  pronounce  and  render  sentence 
and  judgment  against  him  in  accord- 
ance with  the  verdict  of  the  jury  here- 
tofore rendered  against  him  in  this 
cause,  whereupon  the  said  defendant 
made  a  statement  to  the  court;  and  im- 
mediately thereafter,  it  appearing  to 
the  court  that  the  said  Richard  E. 
Marple  had  been  duly  indicted  and 
convicted  of  the  crime  of  murder  in  the 
first  degree,  for  feloniously,  wilfully, 
purposely,  and  of  deliberate  and  pre- 
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State  of  Oregon     ) 

against  >  Convicted  of  Larceny.]^ 

Chandler  Jennings.  ) 

This  day  came  the  state  of  Oregon.,  by  Wilson,  prosecuting  attorney, 
and  the  said  defendant  in  his  own  proper  person,  as  well  as  by  Will- 
iams., his  attorney,  and  moves  for  a  new  trial  in  this  cause;  and  the 
court,  after  hearing  the  arguments  of  counsel,  ordered  that  said 
motion  be  denied,  and  the  said  defendant  be  sentenced  to  five  years' 
confinement,  and  kept  at  hard  labor  ^  in  the  penitentiary  of  this  state. 
The  term  of  this  sentence  to  commence  from  the  date  of  the  expira- 
tion of  the/(?ar  years'  sentence,  on  an  indictment  for  receiving  and 
aiding  in  the  concealment  of  stolen  goods,  this  day  entered;  and  that 
judgment  be  entered  against  said  defendant  for  the  costs  in  this 
case,  accruing  to  be  taxed,  and  that  execution  issue  therefor. 

\R.  P.  Boise,  Judge.Ji 
Form  No.  12083. 
(Precedent  in  Com.  v.  Holstine,  132  Pa.  St.  359.)' 

r  rr<j,    /^  7^1.    X  r,  J       •  1  In  the  Court  of  Quarter  Sessions 

\  The  Commonwealth  of  Pennsylvania         x  j,     d         t      ..u  ^       c 

•-  ■     t  I   '^  "^^  Peace  for  the  county  of 

CharkTHolstine.  J    ^^''^f  jT"^'  ■^'''''  '^^''°''  '^^' 

And  now,  Nov.  18,  iS89,  the  motion  for  a  new  trial  having  been 
overruled,  and  the  prisoner  called  upon  for  sentence,  and  the  court 
being  of  opinion  that  under  the  fifteenth  section  of  the  act  of  May 
13,  1887,  the  court  is  bound  to  sentence  under  the  first  paragraph  of 
said  section,  do  now  sentence  the  prisoner  to  pay  a  fine  of  $500  to 
the  commonwealth,  and  the  costs  of  prosecution,  and  that  he  undergo 
an  imprisonment  in  the  Montgomery  county  jail  for  the  period  of 
three  months  from  this  date,  and  that  he  stand  committed  until  this 
sentence  is  complied  with. 

\Calvin  Clark,  Prothonotary.]^ 

Form  No.  12084.* 

State  of  Rhode  Island  and  Providence  Plantations. 

meditated  malice,  killing  one  D.  I.  1.  The  matter  enclosed  by  [  ]  will  not 
Corker,  it  is  therefore  ordered  and  ad-  be  found  in  the  reported  case, 
judged  by  the  court  that  the  said  Rich-  2.  Treatment  of  Prisoner.— A  judgment 
ard' ^.  y^/ar//^  is  guilty  of  said  crime  of  of  imprisonment  in  the  penitentiary 
murder  in  the  first  degree;  and  that  it  is  need  only  specify  the  duration  of  such 
further  ordered  and  adjudged  by  the  confinement,  and  thereafter  the  man- 
court  that  the  said  Richard  E.  Marple  ner  of  the  confinement  and  the  treat- 
be  taken  from  this  place  to  the  jail  of  ment  and  employment  of  the  person  so 
this  county  of  Yamhill,  and  that  he  be  sentenced  shall  be  regulated  and  gov- 
there  kept  in  close  confinement  until  erned  by  whatever  law  may  be  in  force 
the  twenty-ninth  day  oifune,  i8^;  and  prescribing  the  discipline  of  the  peni- 
that  on  said  twenty-ninth  day  ol  fune,  tentiary  aforesaid  and  the  treatment 
between  the  hours  of  ten  o'clock  a.  m.  and  employment  of  the  person  confined 
-and /xf^?  o'clock/,  m.  of  said  day,  he  be  therein.  Hill's  Anno.  Laws  Oregon 
taken  from  said  jail  to  the  place  to  be  (1892),  §  2020. 

prepared  for  the  execution  of  this  judg-  3.  This  judgment  was  affirmed  upon 

ment  in  this  county,  and  that  he  be  appeal. 

then   and   there    hanged   by    the   neck  4.  In  General.  —  The   common    pleas 

until  he  is  dead.  division    of  the   supreme   court    shall 

R.  P.  Boise,  Judge."  have  original  jurisdiction  of  all  crimes, 
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Providerue,  sc. 

(seal) 

At  the  common  pleas  division  of  the  Supreme  Court  of  said  state, 
begun  and  holden  2X  Providence,  v}\\.\i\n  the  county  oi  Providence,  on 
the  third  Monday  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine. 

Be  it  remembered,  that  at  the  September  session  of  said  court,  the 
grand  jurors  presented  their  bill  of  indictment  aigsanst  /oh7i  Doe,  of 
Proi<idence,  in  said  county  of  Providence,  charging  him  with  (^Here 
set  out  the  nature  of  the  offense  charged^  as  by  said  indictment  on  file 
more  fully  appears. 

And  the  case  being  duly  entered  in  zonxX.,  Andrew  Jackson,  assist- 
ant attorney  general,  comes  to  prosecute  the  same,  and  the  said 
John  Doe,  being  duly  arraigned,  pleads  and  says  that  he  is  not  guilty 
and  thereof  puts  himself  upon  the  country,  and  thereupon  the  state, 
by  its  assistant  attorney  general  aforesaid,  joins  in  the  issue. 

And  thereupon  the  issue  is  submitted  to  \Here  set  out  the  names  of 
the  twelve  jurors^,  good  and  lawful  men,  duly  impaneled  and  sworn 
according  to  law  to  try  the  said  issue,  who  upon  their  oath  say  that 
the  respondent  is  guilty  of  the  offense  wherewith  he  is  charged. 

Whereupon  the  court  here  doth  sentence  the  said  John  Doe  to  be 
imprisoned  at  hard  labor  in  the  state's  prison  of  the  state  of  Rhode 
Island,  in  the  town  of  Cranston,  in  the  county  of  Providence,  in  the 
state  of  Rhode  Island,  for  and  during  the  term  of  eight  years,  to  be 
computed  from  the  time  of  his  commitment. 

Entered  this  twenty-ninth  day  of  September,  \W8. 

Attest:     Calvin  Clark,  Clerk. 

offenses  and  misdemeanors  whatsoever,  ters  which  are  or  shall  be  declared 
except  as  otherwise  provided,  and  also  specially  to  be  within  the  jurisdiction 
shall  have  cognizance  and  jurisdiction  of  this  court  by  the  laws  of  the  state, 
of  all  crimes,  offenses  and  misde-  with  power  to  proceed  to  trial,  render 
meanors  which  shall  be  brought  before  judgment,  pass  sentence  and  award 
it  by  appeal,  commitment,  recogni-  warrants  for  execution  thereof.  R.  I. 
zance,  indictment  or  otherwise,  and  Gen.  Laws  (1896),  c.  229,  §  2. 
shall  sentence  all  persons  convicted  Costs. —  The  costs  of  prosecution, 
before  it  to  such  punishment  as  is  or  conviction  and  commitment  of  persons 
shall  be  by  law  prescribed.  R.  I.  Gen.  imprisoned  in  the  state  prison  shall  be 
Laws  (i8g6),  c.  223,  §  5.  And  when  paid  by  the  state,  and  payment  thereof 
any  person  shall  be  arraigned  upon  shall  form  no  part  of  the  sentence  of 
any  indictment  before  the  common  such  convicts.  R.  L  Gen.  Laws  (1896), 
pleas  division,  and  shall  plead  guilty  c.  285,  §  58.  But  the  payment  of  costs 
or  refuse  to  contend  with  the  state,  shall,  in  other  cases,  be  a  part  of  the 
such  person  may  be  sentenced  by  the  sentence  of  a  convict,  who  shall  be  sen- 
division.  R.  L  Gen.  Laws  (1896),  c.  tenced  to  imprisonment  until  such  costs 
223,  ^  9.  are  paid  or  remitted.     R.  L  Gen.  Laws 

The  district  court  shall  have  juris-  (1896),  c.  285,  §  59. 
diction  of  all  crimes,  offenses  and  mis-  And  every  person  who  shall  be  con- 
demeanors,  including  offenses  against  victed  of  any  crime  or  offense  before 
town  or  city  ordinances,  excepting  any  district  court  shall  pay  all  the  costs 
those  of  the  city  of  Providence,  done  or  of  his  prosecution  or  conviction,  and 
committed  within  the  district  in  which  the  payment  of  the  same  shall  be  a  part 
it  is  established,  punishable  by  fine  of  the  sentence.  In  case  he  shall  be 
not  exceeding  twenty  dollars,  or  by  imprisoned,  he  shall  be  kept  impris- 
imprisonment  not  exceeding  three  oned  until  such  costs  are  paid  or  re- 
months,  and  of  all  other  criminal  mat-  mitted,  including  also  all  costs  of  his 
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State  of  South  Dakota,   )  In  Circuit  Court,  Sixth  Judicial  Circuit. 
County  of  £on  Homme.  )  December  Term,  a.  d.  \W9. 

Present:  The  Hon.  John  Marshall,  Presiding  Judge  of  said  Circuit 
Court,  and  the  officers  of  said  court. 
The  State  of  South  Dakota  ) 

against  >  Convicted  of  the  crime  of  (^naming  it). 

Richard  Roe.  ) 

Now,  on  this  tenth  day  of  December,  a.  d.  \Z99,  the  state's  attorney 
and  defendant,  Richard Roe,"^  covao.  into  court,  and  this  being  the  day 
fixed^  by  the  court  for  the  pronouncing  of  judgment  upon  conviction 
of  the  defendant  for  the  crime  of  (/?aw/«^//)  as  charged  in  the  indict- 
ment heretofore  had  against  said  defendant  in  this  court,  who  being 
informed  by  the  court  of  the  nature  of  the  indictment,  and  of  his 
plea  "  Not  guilty  "  and  the  verdict,  and  being  asked  whether  he  has 
any  legal  cause  to  show  why  judgment  should  not  be  pronounced 
against  him,*  and  no  cause  being  shown,  the  court  does  adjudge 
and  the  sentence  is  that  you,  Richard  Roe,  be  imprisoned  in  the  peni- 
tentiary of  the  state  of  South  Dakota  for  the  term  oi  Jive  years,  com- 
mencing at  twelve  o'clock,  noon,  of  this  day,*  and  that  you  pay  a  fine 
of  one  hundred  dollars,  and  costs  of  prosecution,  taxed  at  the  sum  of 
fifty  dollars,  which  are  adjudged  against  you,  amounting  together  to 
the  sum  of  one  hundred  and  fifty  dollars,   and  in  default  of  said  fine 


judgment.     R.  I.  Gen.  Laws*  (1896),  c. 
229,  §  28. 

South  Carolina.  —  In  State  v.  Cardoza, 
II  S.  Car.  195,  the  sentence  pronounced 
upon  the  defendant  was  as  follows: 

"  The  sentence  of  the  court  is,  that 
the  defendant,  Francis  L.  Cardoza,  be 
confined  in  the  county  jail  ior  t7vo  years, 
and  do  pay  a  fine  oi  four  thousand  dol- 
lars; and  in  default  of  the  payment  of 
the  fine  that  he  be  confined  in  the 
county  jail  for  one  year,  to  commence 
after  the  expiration  of  the  two  years' 
imprisonment  imposed  as  a  part  of  this 
sentence. 

November  26th,  1877. 

C.  P.  Townsend, 

Presiding  Judge." 

See  also,  generally,  S.  Car.  Crim. 
Stat.  (1893),  S  76  et  seq. 

1.  In  General.  —  When  judgment  upon 
a  conviction  is  rendered,  the  clerk  must 
enter  the  same  upon  the  minutes, 
stating  briefly  the  ofifense  for  which 
conviction  has  been  had.  Dak.  Comp. 
Laws  (1887),  §  7473. 

2.  Personal  Presence  of  Defendant. — 
For  the  purpose  of  judgment,  if  the 
conviction  is  for  a  misdemeanor,  judg- 
ment may  be  pronounced  in  defend- 
ant's absence.  Dak.  Comp.  Laws 
(1887),  §  5477. 


3.  Time  for  Pronouncing  Jndgment. — 

After  a  plea  or  verdict  of  guilty,  or  after 
a  verdict  against  the  defendant  on  a 
plea  of  a  former  conviction  or  acquittal, 
if  the  judgment  is  not  arrested  or  a 
new  trial  granted,  the  court  must  ap*- 
point  a  time  for  pronouncing  sentence. 
Dak.  Comp.  Laws  (1887),  §  7455.  And 
the  time  appointed  must  be  at  least 
two  days  after  the  verdict  if  the  court 
intended  to  remain  in  session  so  long, 
but  if  not,  at  as  remote  a  time  as  can 
reasonably  be  allowed.  Dak.  Comp. 
Laws  (1887),  §  7456. 

4.  Question  Asked  Defendant.  —  When 
the  defendant  appears  for  judgment, 
he  must  be  informed  by  the  court,  or 
by  the  clerk  under  its  direction,  of  the 
nature  of  the  indictment  and  of  his 
plea  and  verdict,  if  any.  thereon,  and 
must  be  asked  whether  he  has  any 
legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 
Dak.  Comp.  Laws  (1887),  ^  7464. 

6.  Successive  Terms  of  Imprisonment.  — 
If  the  defendant  has  been  convicted  of 
two  or  more  offenses  before  judgment 
on  either,  the  judgment  may  be  that 
the  imprisonment  on  one  may  com- 
mence at  the  expiration  of  the  imprison- 
ment upon  any  other  of  the  offense^. 
Dak.  Comp.  Laws  (1887),  ^  7470. 
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and  costs,  that  you  be  imprisoned  in  the  said  penitentiary  for  the 
further  period  of  seventy-five  days,  being  one  day  for  every  two  dol- 
lars of  said  fine  and  costs,  or  until  said  fine  and  costs  be  paid,i  and 
that  you  stand  committed  until  this  sentence  be  complied  with. 
By  the  court: 

John  Marshall^  Judge, 
Attest:     John  Hancock,  Clerk. 

Form  No.  12086.* 

State  of  Tennessee  ) 
No.  13.     against  V  Indictment  for  arson. 

Richard  Roe.  ) 
Comes  the  attorney  general  on  the  part  of  the  state,  and  the  defend- 
ant in  proper  person,  who  being  arraigned  at  the  bar  of  the  court, 
and  charged  on  the  bill  of  indictment,  pleads  not  guilty  to  the  same, 
and  for  his  trial  puts  himself  upon  the  country,  and  the  attorney 
general  doth  the  like,  when  to  try  the  issue  of  traverse  joined  between 
the  State  of  Tennessee  and  the  defendant  Richard  Roe  there  came  a 
lawful  jury  of  good  and  lawful  men,  who  having  been  elected,  tried, 
and  sworn  well  and  truly  to  try  said  issue  of  traverse  joined  between 
the  State  of  Temiessee  and  the  defendant  Richard  Roe  a  true  deliver- 
ance make,  and  a  true  verdict  render  according  to  the  law  and  evi- 
dence, who,  upon  their  oath,  do  say  that  the  defendant  is  guilty  in 
manner  and  form  as  charged  in  the  bill  of  indictment,  and  they  affix 
the  term  of  his  imprisonment  in  the  jail  and  penitentiary  house  of 
this  state  to  the  period  oi  fifteen  years.  Whereupon  the  court  pro- 
ceeds to  pass  sentence,  which  is  that  the  said  defendant  Richard  Roe 
be  delivered  to  the  sheriff  of  Shelby  county,  and  at  the  earliest  con- 
venience, conveyed  to  the  penitentiary  house  of  this  state  and 
delivered  to  the  keeper  thereof,  to  be  confined  therein  at  hard  labor 
for  the  period  oi  fifteen  years,  the  time  affixed  by  the  jury  aforesaid;^ 
that  the  date  of  his  imprisonment  commence  from  the  eighth  day  of 
November,  i899;that  he  be  rendered  infamous  and  incapable  of  giving 
evidence  in  any  of  the  courts  of  this  state,  or  of  exercising  the  privi- 
lege of  the  elective  franchise;*  that  he  pay  the  costs  of  this  prosecu- 
tion, and  that  execution  issue, 

1.  Fine.  —  A  judgment  that  the  de-  the  term  of  imprisonment  shall  be  fixed 
fendant  pay  a  fine  may  also  direct  that  by  the  jury,  unless  it  is  otherwise  pro- 
he  be  imprisoned  until  the  fine  is  satis-  vided.  When  by  imprisonment  in  the 
fied,  specifying  the  extent  of  imprison-  county  jail,  the  term  of  imprisonment 
ment,  which  cannot  exceed  one  day  may  be  fixed  by  the  court,  unless  other- 
for  every  two  dollars  of  the  fine.  Dak.  wise  provided,  Tenn.  Code  (1896),  § 
Comp.  Laws  (1887),  §  7471.  7202, 

2.  In  General.  —  The  judgment  must  Separate  Offenses.  —  If  the  defendant 
be  certain  and  contain  within  itself  suf-  has  been  convicted  of  two  or  more  of- 
ficient  precision  and  certainty  to  enable  fenses  before  judgment  on  either,  the 
the  clerk  to  issue  an  execution  by  in-  judgment  is  that  the  imprisonment  on 
spection  of  it,  without  any  reference  to  one  commence  at  the  expiration  of  the 
other  entries.  Boyken  z/.  State,  3  Yerg.  imprisonment  upon  any  other  of  the 
(Tenn.)  426.  *  offenses.     Tenn.  Code  (1896),  §  7201, 

3.  Period  of  Imprisonment  —  Fixed  by  4.  When  Judgment  Senders  Defendant 
Jury. — When  the  offense  is  punishable  Infamous.  —  Upon    conviction    of    the 

by  imprisonment  in  the  penitentiary,     crimes  of  abusing  a  female  child,  arson 
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Form  No.  12087.' 
The  State  of  Texas  \  ^^  ^^^ 

RkhalTlioe  \  ^'^^  ^^^^^^  *^^y  °^  October,  a.  d.  i8P£>.2 
This  day  this  cause  was  called  for  trial,"  and  the  state  appeared  by 
her  district  attorney,  and  the  defendant,  Richard  Roe,  appeared  in 
person  in  open  court,  his  counsel  also  being  present; J*  [then  came 
the  defendant  by  his  attorney,  and  moved  the  court  to  grant  him  a 
continuance  in  this  cause,  which  motion,  after  having  been  heard  by  the 
court,  and  the  same  fully  considered,  it  is  the  opinion  of  the  court 
that  said  motion  is  not  sufficient,  and  the  same  is  hereby  overruled; 
to  which  ruling  of  the  court  the  defendant  excepted  ;]*  and  each  of 
the  parties  announced  ready  for  trial,  and  the  defendant,  Richard 
Roe,  having  been  duly  arraigned  in  open  court,  f  pleaded  not  guilty 
to  the  charge  contained  in  the  indictment  herein;®  thereupon  a  jury, 
to  wit:  Peter  /ones  and  eleven  others,  was  duly  selected,  impaneled 
and  sworn,  who  having  heard  the  indictment  read,  and  the  defendant's 
plea  of  not  guilty  thereto,  and  having  heard  the  evidence  submitted,^ 
and  having  been  duly  charged  by  the  court,  retired  in  charge  of  the 
proper  officer  to  consider  of  their  verdict,  and  afterward  were 
brought  into  open  court  by  the  proper  officer,  the  defendant  and  his 
counsel  being  present,^  and  being  asked  if  they  had  agreed  upon  a 
verdict,  answered  they  had,  and  returned  into  the  open  court  a  ver- 
dict [which  was  read  aloud  by  the  clerk,  and  thereupon  the  defendant 


and  felonious  burning,  bigamy,  burg- 
lary, felonious  breaking  and  entering 
a  mansion-house,  bribery,  buggery, 
counterfeiting,  violating  any  of  the 
laws  to  suppress  the  same,  forgery, 
incest,  larceny,  perjury,  robbery,  re- 
ceiving stolen  property,  rape,  sodomy, 
stealing  bills  of  exchange  or  other  valu- 
able papers,  subornation  of  perjury, 
and  destroying  a  will,  it  shall  be  part 
of  the  judgment  of  the  court  that  the 
defendant  be  infamous,  and  be  dis- 
qualified to  give  evidence  or  to  exercise 
the  elective  franchise.  Tenn.  Code 
(1896),  tj  7199.     See  also  §  5595- 

1.  TVjTrtj.  —  Code  Crim.  Proc.  (1895), 
art.  831  et  seq. 

The  form  given  in  the  text  is  sub- 
stantially that  given  in  Willson's  Cr. 
F..  §  753. 

The  case  of  Mayfield  v.  State,  40  Tex. 
289,  containing  the  requisites  of  final 
judgment  in  criminal  cases  is  com- 
mended specially  to  the  attention  of 
the  bench  and  bar  in  Butler  v.  State,  i 
Tex.  App.  638. 

2.  Entitling.  —  Title  and  number  of 
the  case  should  be  stated.  Tex.  Code 
Crim.  Proc.  (1895),  art.  831.  But  it  has 
been  held  that  the  provision  of  the 
Texas  constitution  requiring  all  prose- 
cutions to  be  conducted  "in  the  name 


of  the  State  of  Texas  "  does  not  apply 
to  the  style  of  entitling  the  case  on  the 
docket  or  the  papers  filed.  Shultz  v. 
State,  13  Tex.  401. 

3.  Calling  of  case  for  trial  should  be 
stated.  Tex.  Code  Crim.  Proc.  (1895), 
art.  831. 

4.  Appearance  of  parties  should  be 
stated.  Tex.  Code  Crim.  Proc.  (1895), 
art.  831. 

5.  Motion  for  Continuance. — The  words 
enclosed  by  [  ]  should  be  omitted  where 
there  is  no  motion  to  grant  a  continu- 
ance in  the  case. 

Where  a  motion  is  considered  by  the 
court  arid  is  sustained  as  sufficient, 
omit  the  words  "and  the  same  is 
hereby  overruled,  to  which  ruling  of 
the  court  the  defendant  excepts,"  and 
continue  with  proper  order  for  a  con- 
tinuance. Consult  the  title  Continu- 
ances, ETC.,  vol.  5,  p.  315. 

6.  Flea  of  the  defendant  should  be 
shown.  Tex.  Code  Crim.  Proc.  ^1895), 
an.  831. 

7.  Submission  of  the  evidence  of  the 
case  should  he  stated.  Tex.  Code 
Crim.  Proc,  (1S95).  art.  831. 

8.  Becitals  as  to  Jury.  —  The  selection, 
impaneling  and  swearing  of  the  jury 
should  be  stated.  Tex.  Code  Crim. 
Proc.  (1895),  art.  831.     And  a  judgment 
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Richard  Roe,  asked  to  have  said  jury  polled,  and  the  name  of  each 
juror  was  thereupon  separately  called,  and  each  juror  as  his  name 
was  thus  called  was  asked  if  the  said  verdict  was  his  verdict,  and 
.each  of  said  jurors  answered  in  the  affirmative],^  which  said  verdict 
was  received  by  the  court  and  is  here  now  entered  upon  the  minutes 
of  the  court,  to  wit:* 

"We  the  jury  find  the  defendant  guilty  as  charged  in  the  indict- 
ment and  assess  his  punishment  at  confinement  in  the  penitentiary 
for  the  period  and  term  of  five  years. 

Frank  Johnson,  Foreman  of  the  jury."^ 

It  is  therefore  considered  and  adjudged  by  the  court  that  the 
defendant,  Richard Roe"^,  is  guilty*  of  the  offense  of  {designating  the 
offense  as  in  the  indictment^^  as  found  by  the  jury,  and  that  he  be 
punished,  as  has  been  determined  by  the  jury,  by  confinement  in  the 
penitentiary,  at  Huntsville,  for  the  term  and  period  oi  five  years,^and 


failing  to  show  these  facts  is  fatally  de- 
fective. Anderson  v.  State,  32  Tex. 
Crim.  Rep.  528. 

In  Everett  v.  State,  4  Tex.  App.  159, 
the  record  recited  that  the  jury  "  were 
duly  impaneled  and  sworn  according  to 
law  to  try  the  issue  joined  between  the 
parties:"  it  was  held  that  this  was  not 
the  oath  required  by  law.  and  that 
clerks,  in  entering  up  final  judgment, 
should  either  recite  the  oath  correctly 
or  state  generally  that  the  jury  were 
"  sworn  according  to  law." 

Reciting  the  impanelment  of  the  jury 
and  stating  that  "  thereupon  said  grand 
jury  after  deliberation,"  was  held  to  be 
a  mere  clerical  error  in  the  use  of  the 
word  "grand."  Stewart  v.  State,  4 
Tex.  App.  519. 

That  the  jury  was  charged  by  the 
court  should  be  stated.  Tex.  Code 
Crim.  Proc.  (1895),  art.  831. 

It  is  the  best  practice  to  recite  the 
names  of  the  jurors,  but  this  does  not 
seem  to  be  necessary.  Morton  v.  State, 
3  Tex.  App.  510. 

1.  Polling  Jury.  —  The  words  enclosed 
by  [  ]  should  be  omitted  where  the  jury 
was  not  polled.  As  to  the  right  to  have 
the  jury  polled,  see  Tex.  Code  Crim. 
Proc.  (1895),  art.  748;  Bean  v.  State,  17 
Tex.  App.  60;  Wooldridge  v.  State,  13 
Tex.  App.  443. 

2.  Verdict.  —  The  fact  of  the  return  of 
the  verdict  should  be  stated,  and  the 
verdict  should  be  set  out  Tex.  Code 
Crim.  Proc.  (1S95),  art.  831.  But  in 
Alexander  v.  State,  4  Tex.  App.  261,  it 
was  held  that  a  discrepancy  of  one  day 
between  the  date  of  the  verdict  and  the 
date  set  out  in  the  judgment  was  im- 
material, the  judgment  and  verdict 
being  capable  of  proper  identification. 


3.  Defendant's  Name.  —  Judgment 
against  " /i</i3/^A  Schutze"  under  an  in- 
dictment against  "Julius  Schutze  "  was 
erroneous.  Schutze  v.  State,  30  Tex. 
508. 

4.  Defendant  must  be  Adjudged  Guilty. — 
In  case  of  a  conviction,  it  should  be 
stated  that  it  is  considered  by  the  court 
that  the  defendant  is  adjudged  to  be 
guilty  of  the  offense  as  found  by  the 
jury.  Tex.  Code  Crim.  Proc.  (1895), 
art.  831;  Keeller  v.  State,  4  Tex.  App. 
527.  And  it  has  been  held  that  such 
a  judgment  should  contain  the  facts 
judicially  ascertained,  together  with 
the  manner  of  ascertaining  them.  May- 
field  V.  State,  40  Tex.  2S9. 

5.  Designation  of  Offense.  —  Judgment 
of  conviction  must  name  the  offense 
for  which  defendant  is  adjudged  to  be 
guilty.     Keeller  v.  State,  4  Tex.  App. 

527. 

6.  Funislunent  —  Generally.  —  Judg- 
ment reciting  verdict  of  guilty  should 
also  set  out  the  amount  and  duration 
of  the  punishment.  Choate  v.  State, 
2  Tex.  App.  302.  And  in  case  of  con- 
viction it  should  be  stated  that  the 
defendant  be  punished  as  has  been 
determined  by  the  jury,  in  cases  where 
they  have  a  right  to  determine  the 
amount  or  the  duration  and  the  place  of 
punishment  in  accordance  with  the 
nature  and  terms  of  the  punishment 
prescribed  in  the  verdict.  Tex.  Code 
Crim.  Proc.  (1S95),  art.  831.  Thus  in 
Trimble  v.  State,  2  Tex.  App.  303,  it 
was  held  that  a  judgment  reciting  a 
verdict  of  guilty  of  murder  in  the  first 
degree  should  further  adjudge  that  the 
defendant  be  condemned  to  be  hanged 
by  the  neck  until  he  be  dead. 

In  Mayfield  v.  State,  40  Tex.  289,  it 
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that  the  State  of  Texas  do  have  and  recover  of  the  said  defendant, 
Richard  Roe,  all  costs  in  this  prosecution  expended,  for  which  exe- 
cution will  issue;^  and  that  the  said  defendant  be  remanded  to  jail 
to  await  the  further  order  of  this  court  herein. 

Form  No.  12088. 

(Precedent  in  Anderson  v.  State,  32  Tex.  Crim.  Rep.  528.)* 
The  State  of  Texas 

V.  \  No.  2360.     October  13,  iS93. 

Mack  Anderson. 


-was  held  that  a  judgment  of  conviction 
should  contain  the  recorded  declaration 
-of  the  court  pronouncing  the  legal  con- 
sequences of  the  facts  judicially  ascer- 
tained. 

In  Misdemeanor  Cases  —  Generally.  — 
When  the  punishment  is  a  fine  only, 
the  judgment  shall  be  "that  The  State 
of  Texas  recover  of  the  defendant  the 
amount  of  such  fine  "and  all  the  costs 
of  the  prosecution,  and  that  the  de- 
fendant if  present,  be  committed  to  jail 
until  such  fine  and  costs  are  paid,  or  if 
the  defendant  be  not  present,  that  a 
capias  forthwith  issue  commanding  the 
sheriff  to  arrest  the  defendant  and  com- 
mit him  to  jail  until  such  fine  and  costs 
are  paid,  also  that  execution  may  issue 
against  the  property  of  the  said  defend- 
ant for  the  amount  of  such  fine  and 
costs."  Tex.  Code  Crim.  Proc.  (1S95), 
art.  845. 

Where  the  punishment  is  other  than 
a  fine,  the  judgment  shall  specify  the 
punishment  and  order  its  enforcement 
by  the  proper  process,  and  shall  also 
adjudge  the  costs  against  the  defend- 
ant and  order  their  collection,  as  in 
other  actions.  Tex.  Code  Crim.  Proc. 
(1895),  art.  846. 

The  words  "judgment  accordingly, 
taxing  all  costs  against  defendant,"  is 
not  a  judgment.  Roberts  v.  State,  3 
Tex.  App.  47. 

See  also  Cain  v.  State,  15  Tex.  App. 
41;  Want  V.  State,  14  Tex.  App.  24; 
Braden  v.  State,  14  Tex.  App.  22; 
Heatherly  v.  State,  14  Tex.  App. 
21;  Hill  V.  State,  ii  Tex.  App.  379,  as 
to  punishment  by  fine  only. 

The  proper  form,  where  the  punish- 
ment is  a  fine,  is  als  follows: 

{Commencing  as  in  Form  No.  12087, 
and  continuing  dotvn  to  *.) 

"  We  the  jury  find  the  defendant, 
Jiichard  Roe,  gu'xhy  as  charged  in  the 
indictment  and  assess  his  punishment 
at  a  fine  of  one  hundred  dollars. 

Peter  Jones,  Foreman  of  the  jury. 


It  is  therefore  considered  and  ad- 
judged by  the  court  that  the  State  of 
Texas  recover  of  the  defendant,  the 
said  Richard  Roe,  the  amount  of  said 
fine  of  one  hundred  dollars,  so  assessed 
as  his  punishment  herein  by  the  ver- 
dict of  the  jury  aforesaid,  and  all  the 
costs  of  this  prosecution,  and  that  the 
defendant  now  present  be  committed 
to  jail  until  the  fine  and  costs  are  paid, 
and  that  execution  may  issue  against 
the  property  of  the  defendant,  the  said 
Richard  Roe,  for  the  amount  of  said 
fine  and  costs." 

Precedents. —  In  Woods  v.  State,  26 
Tex.  App.  490,  a  judgment,  after  setting 
out  a  verdict,  read  as  follows,  "and  it 
is  therefore  considered  and  adjudged 
by  the  court  that  the  defendant  Mitch 
Adams  is  guilty  of  the  offense  of  fraudu- 
lently driving  a  horse  from  its  accustomed 
range,  as  found  by  the  jury,  and  that 
he  be  punished  as  has  been  determined 
by  the  jury,  by  a  fine  of  seven  hundred 
and  fifty  dollars.  It  is  therefore. or- 
dered, adjudged  and  decreed  by  the 
court  that  the  State  of  Texas  do  have 
and  recover  of  and  from  the  said  de- 
fendant, Mitch  Adams,  the  %\xu^o{  seven 
hundred  and  f fly  dollars,  and  all  costs 
in  this  behalf  expended;  that  he  be  re- 
manded into  the  custody  of  the  sheriff 
until  the  same  is  paid  in  full,  for  which 
let  execution  issue." 

See  also  precedent  in  Grisham  v. 
State,  19  Tex.  App.  504. 

1.  Costs.  —  Costs  are  not  to  be  ad- 
judged against  the  defendant  in  a  judg- 
ment on  conviction  in  a  capital  case. 
Tex.  Pen.  Code  (1895).  art.  61.  But  a 
judgment  for  costs  in  such  a  case  is  not 
void  against  the  defendant,  but  only 
voidable  by  his  personal  representative 
after  the  execution  of  the  sentence. 
Lanham  v.  State,  7  Tex.  App.  126. 

2.  TVj-aj.  — Code  Crim.  Proc.  (1895), 
art.  831.  See  also  notes  to  Form  No. 
12087,  supra. 

Other  Precedents  may  be  found  in  But* 


839 


Volume  10. 


12088. 


JUDGMENTS  AND  DECREES. 


12088.. 


This  day  this  cause  was  called  for  trial,  and  the  State  appeared  by 
her  district  attorney,  and  the  defendant,  Mack  Anderson^  appeared 
in  person  in  open  court,  his  counsel  also  being  present,  and  the  said 
defendant.  Mack  Anderson^  having  been  duly  arraigned  and  having 
pleaded  not  guilty  to  the  indictment  herein,  both  parties  announced 
ready  for  trial  and  thereupon  a  jury,  to-wit,  Frank  Rugeley  and  eleven 
others,  was  [duly  selected,  impanelled  and  sworn,  who  having  heard 
the  indictment  read  and  the  defendant's  plea  of  not  guilty  thereto, 
and  having  heard  the  evidence  submitted,  and  having  been]^  duly 
charged  by  the  court,  retired  in  the  charge  of  the  proper  officer  to 
consider  of  their  verdict,  and  afterwards  were  brought  into  open  court 
by  the  proper  officer,  the  defendant  and  the  counsel  being  present, 
and  in  due  form  of  law  returned  into  open  court  the  following  ver- 
dict, which  was  received  by  the  court,  and  is  here  now  entered  upon 
the  minutes  of  the  court,  to-wit: 

"  We,  the  jury,,  find  the  defendant,  Mack  Anderson,  guilty  of  murder 
in  the  second  degree,  and  assess  his  punishment  at  confinement  in  the 
State  penitentiary  for  twenty-five  years. 

Fra7ik  Rugeley,  Foreman." 

It  is  therefore  considered  by  and  adjudged  by  the  court,  that  the 
defendant,  Mack  Anderson,  is  guilty  of  murder  in  the  second  degree, 
as  found  by  the  jury,  and  that  he  be  punished,  as  has  been  found  by 
the  jury,  with  confinement  in  the  penitentiary  for  the  period  of  twenty- 
five  years,  and  that  he  be  remanded  to  jail  to  await  the  further  order 
of  this  court  herein. 


ler  V.  State,  i   Tex.  App.  638;  Quitzow 
V.  State,  I  Tex.  App.  47. 

Where  Appeal  has  been  Taken.  —  A 
judgment  in  capital  cases,  where  an 
appeal  is  taken,  need  not  conform  to  the 
common-law  precedents  where  there 
was  no  appeal  taken.  White  v.  State, 
16  Tex.  206. 

The  judgment  in  White  v.  State,  16 
Tex.  206,  was  as  follows: 
"  The  State  of  Texas  ) 

vs.  >■  Murder. 

Joseph   White.        ) 

This  day  came  again  the  State  of 
Texas  by  her  District  Attorney,  and  the 
prisoner  Joseph  White  having  again 
been  led  to  the  bar  in  the  custody  of  the 
sheriff,  and  the  defendant  by  his  coun- 
sel moves  for  a  new  trial  and  in  arrest 
of  judgment,  which  motions  being 
heard  and  considered,  were  overruled 
by  the  Court;  wherefore  it  is  consid- 
ered by  the  Court,  and  the  sa.\6  Joseph 
White  be  taken  to  the  jail  of  the  said 
county  of  Liberty,  from  whence  he 
came,  and  thence  to  the  place  of  execu- 
tion in  said  county,  and  there  be  hanged 
by  the  neck  until  he  is  dead;  but  he 
having  given  notice  of  appeal,  the  time 
of  execution  is  reserved,  and  he  is  re- 
manded  to  the  jail  of  Liberty  county. 


there  to  remain  until  his  appeal  shall 
be  decided  by  the  Supreme  Court." 

The  form  of  judgment  set  out  in 
Shultz  V.  State,  13  Tex.  401,  is  approved 
in  Burrell  v.  State,  16  Tex.  147.  The 
judgment  was  after  appeal  taken  and 
as  follows: 

■'  The  /Republic  of  Texas  )  Indictment  for 

V.  >     the  murder  of 

John  Shultz.  )     Matthew Jett. 

The  prisoner  being  convicted  of 
murder  in  the  first  degree  on  a  previous 
day  of  the  term,  was  this  day  brought 
into  court  in  charge  of  the  sheriff,  etc., 
etc.  Whereupon,  it  is  considered  by 
the  court  that  the  verdict  of 'the  jury 
be  approved;  that  the  prisoner  be  con- 
demned to  be  hanged  by  the  neck  until 
he  is  dead,  and  that  he  pay  the  costs  of 
this  prosecution.  But,  inasmuch  as 
the  prisoner  has  entered  an  appeal  to 
the  Supreme  Court  of  the  State,  the 
sentence  of  execution  is  delayed  until 
after  the  termination  of  the  case  in  said 
court.  And  it  is  ordered  that  the  pris- 
oner be  remanded  to  jail  and  be  there 
safely  kept  until  the  further  order  of 
the  court." 

1.  This  judgment  was  considered  de- 
fective, because  it  failed  to  show  that 
the  jury  was  selected,  impaneled  and 
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Form  No.  12089.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 

Utah,  in  and  for  the  County  of  Weber. 

Present,  the  Hon.  John  Marshall,  Judge. 
The  People  ofthejmte  of  Utah  \         Convicted  of  the  offense  of 
Richard  Roe.  )  {naming  it). 

Now,  on  this  tenth  day  of  December,  i899,  the  county  attorney  and 
defendant,  Richard  Roe,  come  into  court, ^  and  this  being  the  day 
fixed  3  by  the  court  for  the  pronouncing  of  judgment  upon  conviction 
of  the  defendant  for  the  crime  of  {naming  it),  as  charged  in  the 
indictment  heretofore  had  against  said  defendant  in  this  court,  who, 
being  informed  by  the  court  of  the  nature  of  the  charge  against  him, 
and  of  his  plea  "  Not  guilty,"  and  the  verdict,  and  being  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should  not 
be  pronounced  against  him,*  and  no  cause  being  shown. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
you,  Richard  Roe,  be  imprisoned  in  the  state  prison  of  the  state  of 
Utah,  in  the  county  of  Salt  Lake,  for  the  term  of  five  years,*  and  that 
you  pay  a  fine  ^  of  one  hundred  dollars  and  the  costs  '  of  prosecution, 
taxed  at  the  sum  of  fifty  dollars,  which  are  adjudged  against  you, 
amounting  to  the  sum  of  both  one  hundred  and  fifty  dollars;  in  default 


sworn  in  the  case,  as  required  by  Tex. 
Code  Crim.  Proc.  (X895),  art.  831.  The 
matter  enclosed  by  [  ]  has  been  in- 
serted to  cure  this  defect. 

1.  In  Gheneral. — When  judgment  upon 
a  conviction  is  rendered,  the  clerk  must 
enter  the  same  upon  the  minutes,  stat- 
ing briefly  the  offense  for  which  con- 
viction is  had.     Utah  Rev.  Stat.  (1898), 

§  4923. 

Under  the  Utah  statutes,  the  court  is 
not  required  to  find  that  a  defendant 
is  guilty  before  imposing  a  sentence. 
Davis  V.  Utah,  151  U.  S.  262. 

2.  Personal  Presence  of  Defendant.  — 
For  the  purpose  of  judgment,  if  the 
conviction  is  for  a  felony  defendant 
must  be  personally  present.  If  for  a 
misdemeanor,  judgment  may  be  pro- 
nounced in  his  absence.  Utah  Rev. 
Stat.  (i8q8),  §  4907. 

3.  Time  for  Pronotmcing  Judgment. — 
After  a  plea  or  verdict  of  guilty,  or 
after  a  verdict  against  the  defendant 
on  a  plea  of  a  former  conviction  or 
acquittal,  or  once  in  jeopardy,  if  the 
judgment  is  not  arrested  or  a  new  trial 
granted,  the  court  must  appoint  a  time 
for  pronouncing  judgment,  which  must 
be  at  least  two  days  after  the  verdict, 
if  the  court  intends  to  remain  in  session 
so  long,  or,  if  not,  as  remote  a  time  as 
can  reasonably  be  allowed.  Utah  Rev. 
Stat.  U898;,  §  4905- 


4.  Qnestion  Asked  Defendant.  —  When 
the  defendant  shall  appear  for  judg- 
ment, he  must  be  informed  by  the 
court,  or  by  the  clerk  under  its  direction, 
of  the  nature  of  the  charge  against  him, 
and  of  his  plea,  and  the  verdict,  if  any, 
thereon,  and  must  be  asked  whether  he 
has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against 
him.     Utah  Rev.  Stat.  (1898),  §  4913. 

5.  Successive  Terms  of  Imprisonment.  — 
If  the  defendant  has  been  convicted  of 
two  or  more  offenses  before  judgment 
on  either,  the  judgment  may  be  that 
the  imprisonment  on  one  may  com- 
mence at  the  expiration  of  the  imprison- 
ment upon  any  other  of  the  offenses. 
Utah  Rev.  Stat.  (1898),  ij  4918. 

Hard  Labor.  —  In  all  cases  when  by 
law  the  person  is  sentenced  to  imprison- 
ment, either  in  a  state  prison  or  in  a 
county  jail,  it  shall  be  at  hard  labor, 
whether  so  designated  by  the  court 
or    not.      Utah    Rev.    Stat.    (1898),    t^ 

4930- 

6.  Fine.  —  A  judgment  that  the  de- 
fendant pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  fine  is  satis- 
fied, specifying  the  extent  of  imprison- 
ment, which  cannot  exceed  one  day  for 
every  one  dollar  of  the  fine.  Utah  Rev. 
Stat.  (1898),  ^  4919. 

7.  CosU.  — See  Utah  Rev.  Stat.  (1898), 
§  4925. 
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of  said  fine  and  costs,  that  you  be  imprisoned  in  the  state  prison  for 
the  further  period  of  one  hundred  and  fifty  days,  being  one  day  for 
every  one  dollar  of  said  fine  and  costs,  or  until  said  fine  and  costs  be 
paid,  and  that  you  stand  committed  until  this  sentence  be  complied 
with. 

Form  No.  12090.' 

Virginia  : 

County  of  Rockingham^  to  wit: 

Pleas  before  the  Circuit  Court  of  the  county  of  Rockingham^  at  the 
court-house  of  the  said  county,  on  the  tenth  day  of  October,  iS99. 

Be  it  remembered,  that  heretofore,  to  wit:  at  a  Circuit  Court,  held 
for  the  said  county  at  the  court-house,  on  the  tenth  day  of  April,  i899, 
{Here  insert  the  names  of  the  grand  jurors,^  were  sworn  a  grand  jury 
of  inquest,  in  and  for  the  body  of  the  county  of  Rockingham,  and 
having  received  their  charge,  were  sent  out  of  court,  and  after  some 
time  returned  into  court  with  an  indictment  ^Lg^ansl  John  Doe  for 
felony,  which,  with  the  indorsement  thereon  by  the  foreman,  is  as 
follows: 
County  of  Rockingham,  to  wit: 

In  the  Circuit  Court  of  the  County  of  Rockingham. 

The  jurors  of  the  commonwealth  of  Virginia,  in  and  for  the  body 
of  the  county  of  Rockingham,  and  now  attending  the  said  court,  upon 
their  oaths  present,  XSxdX  John  Doe,  on  tho.  first  day  oi  January,  in  the 
year  one  thousand  eight  hundred  and  ninety-nine,  and  in  the  said 
county  of  Rockingham  (^Here  set  out  the  indictment),  against  the  peace 
and  dignity  of  the  commonwealth. 

Upon  the  evidence  of  (^Here  set  out  names  of  witnesses  before  grand 
jurors'). 

Indorsed:  A  true  bill.  John  Hancock,  Foreman. 

And  now  at  this  day,  to  wit:  At  a  Circuit  Court  held  for  the  said 
county,  at  the  court-house,  on  the  tenth  day  of  October,  i899,  the  said 
John  Doe  was  led  to  the  bar,  in  the  custody  of  the  sheriff  of  this 
county,  and  being  arraigned,  pleaded  "Not  guilty,"  and  the  said 
sheriff  having  returned  the  writ  of  venire  facias,  together  with  the 
names  of  twenty  persons  summoned  by  him,  and  taken  from  the  list 
furnished  by  the  judge  of  the  court,  and  a  panel  of  sixteen  qualified 
jurors,  free  from  exceptions,  being  completed,  and  the  prisoner  having 
stricken  from  the  said  panel  y^?^/-  of  the  said  jurors,  the  remaming 
twelve  constituted  the  jury  for  the  trial  of  the  prisoner,  to  wit:  {Here 
set  out  names  of  the  furors'),  who  were  sworn  the  truth  of,  and  upon  the 
premises  to  speak,  and  having  heard  the  evidence,  retired  to  consider 
of  their  verdict,  and  after  some  time  returned  into  court  with  a  ver- 
dict as  follows,  to  wit:  "We,  the  jury,  find  the  prisoner  guilty,  as 
charged  in  the  within  indictment,  and  ascertain  the  term  of  his 
imprisonment  at  te7i  years  in  the  penitentiary,"  and  thereupon  it  being 

1.  Sentence     for     Misdemeanor. —  No  confinement    in    jail,    the  court    may 

capias  to  hear  judgment  shall  be  neces-  make  such  order  as  may  be  necessary 

sary  in   any  prosecution  for  a   misde-  for   the    afrest   of    the    person  against 

meanor.     The   court   may    proceed   to  whom   such   judgment  is   and  for  the 

judgment   in    the   absence   of   the  ac-  execution  thereof.     Va.  Code  (1887),  § 

cused,  and  if  said  judgment   requires  4076. 
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demanded  of  him  if  anything  for  himself,  he  had  or  knew  to  say,  why 
the  court  should  not  now  proceed  to  pronounce  judgment  against  him 
according  to  law;  and  nothing  being  offered  or  alleged  in  delay 
thereof:  It  is  considered  by  the  court  that  the  said  John  Doe  be 
imprisoned  in  the  penitentiary  of  this  commonwealth,  for  the  term  of 
ten  years,  the  period  by  the  jurors  in  their  verdict  ascertained.  And 
it  is  ordered,  that  the  sheriff  of  this  county  do,  as  soon  as  practicable 
after  the  adjournment  of  this  court,  remove  and  safely  convey  the 
said  John  Doe  from  the  jail  of  this  county  to  the  said  penitentiary, 
therein  to  be  kept  imprisoned  and  treated  in  the  manner  directed  by 
law.     And  thereupon  the  said  John  Doe  was  remanded  to  jail. 

Calvin  Clark,  Clerk. 

Form  No.  12091.' 

State  of  Washington,  ) 
County  of  Spokane.     \ 

In    tHe  Superior   Court,    before    the    Hon.  John  Marshall,    Judge 
Presiding. 
The  State  of  Washington,  plaintiff,  ) 

against  \  June  10,  i899. 

Richard  Roe,  defendant.  ) 

And  now  comes  the  The  State  of  Washington,  by  Daniel  Webster,  Esq., 
prosecuting  attorney  for  Spokane  county  and  state  of  Washington, 
and  also  comes  the  defendant,  Richard  Roe,  in  his  own  proper  person,^ 
and  in  the  custody  of  the  sheriff  of  Spokane  county,  in  open  court, 
to  receive  the  sentence  of  the  law  for  the  crime  of  {naming  it). 

And  being  informed  by  the  court  of  the  verdict  of  the  jury,  and 
asked  if  he  had  any  legal  cause  to  show  why  the  judgment  of  the 
court  should  not  be  pronounced  against  him,^  "  Nothing  says,  except 
as  before  he  hath  said." 

It  is  considered  by  the  court  that  the  defendant,  Richard  Roe,  is 
guilty  of  the  crime  of  {naming  it)  as  found  by  the  verdict  of  the  jury. 

It  is  therefore  ordered  and  adjudged  by  the  court  that  the  said 
defendant,  Richard  Roe,  be  punished  by  confinement  at  hard  labor  in 
the  state  penitentiary*  at  Walla  Walla,  in  Walla  Walla  county, 
state  of  Washington,  for  the  period  of  ten  years,  and  that  he  pay  the 

1.  In  (General.  —  An  entry  upon  the  the  defendant  appears  for  judgment, 
journal  of  a  verdict  of  guilty  and  also  he  must  be  informed  by  the  court  of  the 
a  copy  of  the  warrant  of  execution  do  verdict  of  the  jury,  and  asked  whether 
not  constitute  a  judgment.  Regan  v.  he  have  any  legal  cause  to  show  why 
Territory,  i  Wash.  Ter.  31.  judgment   should   not   be  pronounced 

2.  Personal  Presence  of  Defendant. — For  against  him.  Ballinger's  Anno.  Codes 
the  purpose  of  judgment,  if  the  con-  &  Stat.  Wash.  (1897),  §  69S1. 

viction  be  for  an  offense  punishable  by  4.  Hard  Labor.  —  In  every  case  where 

imprisonment,  the  defendant  must  be  imprisonment   in    the    penitentiary   is 

personally  present.     If  for  a  fine  only,  awarded  against  any  convict,  the  form 

he  must  be  personally  present,  or  some  of  the   sentence   shall   be   that   he   be 

responsible  person  must  undertake  for  punished  by  confinement  at  hard  labor, 

him  to  secure  the  payment  of  the  judg-  and  he  may  also  be  sentenced  to  soli- 

ment  and  costs.     Judgment  may  then  tary   imprisonment   for   such   term   as 

be  entered  in  his  absence.     Ballinger's  the  court  shall   direct,   not   exceeding 

Anno.   Codes  &  Stat.   Wash.  (1897),  §  twenty  days   at   any   one   time.     Bal- 

6979.  linger's  Anno.    Codes   &   Stat.   Wash. 

3.  Qnestion  Asked  Defendant.  —  When  (1897),  §  6991. 
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costs  1  of  tnis  prosecution  taxed  at  fifty  dollars,  and  the  sheriff  of 
Spokane  county  is  charged  with  the  execution  of  this  sentence. 


ss. 


Form  No.  12092.' 

In  the  District  Court. 


State  of  Wyoming^  \ 
Laramie  County.  ) 
The  State  of  Wyoming  ) 

against  >-  June  tentA,  iS99. 

Richard  Roe.  ) 

And  now  comes  the  State  of  Wyoming.,  by  Daniel  Webster,  prose- 
cuting attorney,  and  also  comes  Richard  Roe  in  his  own  proper  per- 
son and  in  the  custody  of  the  sheriff  of  Laramie  county,  to  receive 
the  sentence  of  the  law  for  the  crime  of  (^naming  it^,  and  being 
informed  by  the  court  of  the  verdict  of  the  jury,  and  asked  whether 
he  had  anything  to  say  why  judgment  should  not  be  pronounced 
against  him,^  and  having  nothing  to  say, 

It  is  considered  by  the  court  that  the  defendant,  Richard  Roe,  is 
guilty  of  the  crime  of  (^naming  if),  as  charged  in  the  indictment 
herein  and  found  by  the  verdict  of  the  jury. 

It  is  considered,  ordered  and  adjudged  by  the  court  that  the  said 
Richard  Roe  be  imprisoned  in  the  state  penitentiary  located  at  or  near 
the  city  of  Rawlins,  in  the  county  of  Carbon  and  state  of  Wyoming^ 
for  the  period  of  ten  years.'* 

Form  No.  12093. 

(Precedent  in  Pointer  z/.  U.  S.,  151  U.  S.  417.)* 


1.  Costs.  —  When  the  defendant  is 
found  guilty,  the  court  shall  render 
judgment  accordingly,  and  the  defend- 
ant shall  be  liable  for  all  costs,  unless 
the  court  or  jury  trying  the  case,  ex- 
pressly find  otherwise.  Ballinger's 
Anno.   Codes  &  Stat.   Wash.  (1897),  § 

6975- 

Fine  and  Costs.  —  When  the  defendant 
is  adjudged  to  pay  a  fine  and  costs, 
the  court  shall  order  him  to  be  com- 
mitted to  the  custody  of  the  sheriff 
until  the  fine  and  costs  are  paid  or  se- 
cured as  provided  by  law.  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
6983. 

Wisconsin.  —  In  every  case  in  which 
the  punishment  of  imprisonment  in  the 
state  prison  is  awarded  against  any 
convict,  the  form  of  the  sentence  shall 
be  that  he  be  punished  by  confinement 
at  hard  labor,  and  he  shall  also  be 
sentenced  to  solitary  imprisonment  for 
such  term  as  the  court  shall  direct,  not 
exceeding  twenty  days  at  one  time; 
and  in  the  execution  of  such  punish- 
ment the  solitary  imprisonment  shall 
precede  the  punishment  by  hard  labor, 
unless  the  court  shall  otherwise  order. 
Wis.  Stat.  (1898),  §  4731.  A  sentence  of 
imprisonment  in  the  state  prison  which 


is  silent  as  to  hard  labor  and  solitary 
confinement  has  been  held  to  be  erro- 
neous. Benedict  v.  State,  12  Wis.  313; 
Peglow  V.  State,  12  Wis.  534;  see  also 
Franz  v.  State,  12  Wis.  536. 

2.  For  other  forms  of  criminal  judg- 
ments in  Wyoming  see  Kingen  v. 
Kelley,  3  Wyoming  566;  McKinney  v. 
State,  3  Wyoming  719. 

3.  Question  Asked  Defendant. —  Before 
sentence  is  pronounced  upon  a  con- 
viction of  felony,  the  defendant  shall 
be  informed  by  the  court  of  the  verdict 
of  the  jury,  and  asked  whether  he 
has  anything  to  say  why  judgment 
should  not  be  pronounced  against  him. 
Wyoming  Rev.  Stat.  (1S87),  ^  3319. 

4.  Fine.  —  Whenever  a  fine  shall  be 
the  whole  or  part  of  a  sentence,  the 
court  may,  in  its  discretion,  order  that 
the  person  sentenced  shall  remain 
confined  in  the  county  jail  until  the 
amount  of  such  fine  and  costs  is  paid. 
Wyoming  Rev.  Stat.  (1887),  §  3330. 

5.  It  was  objected  to  this  sentence 
that  it  did  not  state  the  offense  of  which 
the  defendant  was  found  guilty  or  that 
the  defendant  was  guilty  of  any  named 
crime.  It  was  held  that  this  objection 
was  technical  rather  than  substantial^ 
and  the  judgment  was  affirmed. 
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[In  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Arkansas. 
United  States  of  America 
against 
John  Pointer?^ 

On  motion  of  William  H.  H.  Clayton,  Esq.,  attorney  for  the  Western 
District  of  Arkansas,  the  said  defendant  John  Pointer  was  brought 
to  the  bar  of  this  court  in  custody  of  the  marshal  of  said  district, 
and  it  being  demanded  of  him  what  he  has  to  say  or  can  say  why 
the  sentence  of  the  law  upon  the  verdict  of  guilty,  heretofore 
returned  against  him  by  the  jury  in  this  cause  on  the  26th  day  of 
March,  iS92,  shall  not  now  be  pronounced  against  him,  he  says  he 
has  nothing  further  or  other  to  say  than  he  has  heretofore  said. 

Whereupon  the  premises  being  seen,  and  by  the  court  well  and 
sufficiently  understood,  it  is  considered  by  the  court  that  the  said 
marshal  of  the  district  aforesaid  cause  the  said  John  Pointer  to  be 
taken  hence  and  him,  the  said  John  Pointer,  safely  and  securely  keep 
from  the  date  hereof  until  Tuesday,  the  28th  day  of  June,  a.  d.  i892, 
and  on  that  day  and  between  the  hours  of  nine  o'clock  in  the  fore- 
noon and  Jive  o'clock  in  the  afternoon  of  said  day,  the  said  marshal 
cause  the  said  John  Pointer  to  be  taken  to  some  convenient  place 
within  this  district,  to  be  appointed  by  said  marshal,  and  then  and 
there,  between  the  said  hours  of  nine  o'clock  in  the  forenoon  and 
Jive  o'clock  in  the  afternoon,  on  Tuesday,  the  said  [28th]  day  oi  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two, 
cause  the  said  John  Pointer  to  be  hanged  by  the  neck  until  he  is  dead. 

And  it  is  further  considered  by  the  court  that  the  United  States  of 
America  do  have  and  recover  all  their  costs  in  and  about  this  prose- 
cution laid  out  and  expended,  and  that  they  have  execution  therefor. 

And  the  clerk  of  this  court  is  hereby  required  to  furnish  the  mar- 
shal of  this  district  with  a  duly  certified  copy  of  this  judgment,  sen- 
tence, and  order,  which  shall  be  returned  by  said  marshal  with  a  full 
and  true  account  of  the  execution  of  the  same. 

bb.  When  Defendant  Stands  Mute. 

Form  No.  12094. 

(Precedent  in  Gardiner  i>.  People,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  186.)* 

Chemung  Oyer  and  Terminer. 
The  People 
v. 
Henry  Gardiner. 

And  afterwards,  to  wit:  on  the  6th  day  of  April,  \Z66,  and  in  and 
during  the  same  term  of  the  said  Court  of  Oyer  and  Terminer,  before 
Ransom  Balcom,  one  of  the  Justices  of  the  Supreme  Court,  presiding 

1.  The  matter  enclosed  by  [  ]  will  Pr.  (N.  Y.  Ct.  App.)  411;  People  v. 
not  be  found  in  the  reported  case.  Bork,  (Supreme  Ct.)  2  N.  Y.  Crim.  Rep. 

2.  New  York.  —  Cook's  Code  Crim.  56;  People  r.  Cramer,  5  Park.  Cr.  Rep. 
Proc.  (i8q8),  §  471.  (N.  Y.  Supreme  Ct.)  171;  Lowenburg  v. 

Precedents.  —  Judgments  of  conviction  People,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme 
are  set  out  in  People  v.  Ferris,  32  How.     Ct.)  415. 
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justice,  G.  L.  Smith,  county  judge  of  Chemung  county,  and  Noble 
Welter  and  John  S.  Gunterman,  justices  of  sessions  of  said  county,  duly 
designated  as  members  of  the  said  court,  before  the  justices  afore- 
said, at  the  court-house  aforesaid,  comes  the  s,2i\d  Henry  Gardiner,  in  his 
own  proper  person,  and  being  brought  to  the  bar  here  in  his  own 
proper  person,  and  arraigned  upon  the  aforesaid  indictment,  and 
hearing  the  said  indictment  read,  and  being  asked  whether  he 
demanded  a  trial  upon  the  said  indictment,  refuses  to  plead  or 
answer  thereto,  whereupon  it  is  by  this  court  ordered  that  a  plea  of 
not  guilty  be  entered  to  said  indictment,  and  therefore,  for  good  or 
ill,  is  put  upon  the  country. 

And  Erastus  F.  Babcock,  district  attorney  in  and  for  the  said  county 
of  Chemung,  who  prosecutes  on  behalf  of  the  people  of  the  State  of 
New  York,  in  their  behalf  doth  the  like,  and  the  same  proceedings 
were  in  all  respects  had  as  if  the  said  Henry  Gardiner  had  pleaded 
not  guilty  to  the  said  indictment. 

And  afterwards,  to  wit:  on  the  9th  day  of  April,  i866,  at  the  said 
Court  of  Oyer  and  Terminer,  held  in  and  for  the  said  county,  before 
the  same  justices,  the  process  and  proceedings  aforesaid,  before  the 
court  aforesaid,  having  been  continued  by  due  course  of  law,  being 
as  yet  of  the  same  term  of  the  said  Court  of  Oyer  and  Terminer,  held 
in  and  for  the  said  county  aforesaid,  on  which  said  last  mentioned 
day  comes  the  said  Henry  Gardiner,  and  E.  F.  Babcock,  Esq.,  district 
attorney  for  the  county  of  Chemung,  likewise  comes. 

Therefore,  let  a  jury  thereupon  immediately  come  before  the  court 
last  above  mentioned,  of  free  and  lawful  men  of  the  said  county, 
each  of  whom  hath,  etc.,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  not  of  kin  to  said  Henry  Gardiner,  to 
recognize  upon  their  oath  whether  the  said  Henry  Gardiner  be  guilty 
of  the  murder  and  felony  in  the  indictment  aforesaid  above  specified, 
or  not  guilty. 

And  the  jurors  of  the  said  jury,  by  Edwin  H.  Howell,  Esq.,  sheriff 
of  the  county  of  Chemung,  for  this  purpose  empanneled  and  returned, 
to  wit:  Robert  C.  Crane,  Roswell  Goff,  Franklin  C.  Bloo7fier,  William 
Georgia,  Henry  Reynolds,  Chauncey  Taylor,  Judah  Shriver,  Elijah  B. 
Georgia,  Ebenezer  S.  Lindsay,  John  S.  Jackson,  Orrin  H.  Wheeler, 
James  Cooper,  who,  being  called,  come,  and  who,  being  then  and 
there  elected,  tried  and  sworn,  well  and  truly  to  try  and  true  deliv- 
erance make,  between  the  people  of  the  State  of  New  York  and  the 
said  Henry  Gardiner,  then  at  the  bar,  whom  they  should  have  in 
charge  upon  the  said  indictment,  and  a  true  verdict  give  according 
to  evidence,  who,  upon  their  oath  aforesaid,  say  that  the  said  Henry 
Gardi?ier  is  guilty  of  the  murder  and  felony  above  charged  in  the 
form  aforesaid,  as  by  the  said  indictment  aforesaid  is  above  alleged 
against  him. 

Whereupon,  a  day  is  given  to  the  said  Henry  Gardiner  to  hear 
judgment  upon  the  said  verdict,  to  wit:  on  Saturday,  the  IJ^th  day  of 
April,  iS66,  in  the  same  term,  to  which  day  the  proceedings  aforesaid 
are  continued,  at  which  day  and  place,  before  the  court  aforesaid, 
and  before  the  justices  aforesaid,  come  the  said  Henry  Gardiner  in 
his  proper  person,  and  Erastus  F.  Babcock,  Esq.,    district  attorney 
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aforesaid,  who  thereupon  moves  for  judgment  upon  the  said  Henry 
Gardiner  according  to  law.  And  upon  this  it  is  demanded  of  the 
said  Henry  Gardiner  whether  he  hath  or  knoweth  anything  to  say 
wherefore  the  said  justices  and  court  ought  not,  upon  the  premises 
and  verdict  aforesaid,  to  proceed  to  judgment  against  him,^  who 
nothing  further  saith  unless  as  before  he  had  said. 

Whereupon,  all  and  singular,  the  premises  being  seen,  and  by  the 
said  court  here  fully  understood,  it  is  considered,  ordered  and 
adjudged  by  the  said  court  that  the  said  Henry  Gardiner,  for  the 
murder  and  felony  aforesaid,  whereof  he  stands  convicted  as  afore- 
said, be  taken  hence  to  the  county  jail  of  Chemung  county,  from 
whence  he  came,  and  on  Friday,  the.  first  day  oi  June  then  next  ensu- 
ing, and  then  and  there  be  hanged  by  the  neck  until  he  be  dead. 
Judgment  signed  this  2'7th  day  of  April,  iS66. 

Ransom  Balcom, 
Justice  of  the  Supreme  Court, 

Noble  IVeller, 
Justice  of  Sessions. 

John  S.  Gunterman, 
Justice  of  Sessions. 
G.  L.  Smith, 
Chemung  County  Judge. 

E.  F.  Babcock, 
District  Attorney. 
S.  C.  Taber, 
Deputy  Clerk  Chemung  County. 


The  State     ) 


{b)   Upon  Plea  of  Guilty. 
Form  No.  12095.* 


vs.  >■  Verdict  Plea  of  Guilty. 

Richard  Roe.  ) 

Whereupon  it  is  adjudged  by  the  court  that  the  defendant,  Rich- 
ard Roe,  be  remanded  to  the  common  jail  of  Pulaski  county,  and 
there  safely  kept  till  a  guard  shall  be  sent  from  the  principal  keeper 
of  the  penitentiary  of  this  state,  and  then  delivered  to  said  guard, 
and  by  it  safely  conveyed  and  delivered  to  said  principal  keeper,  and 
that  said  defendant  be  imprisoned  at  labor  in  said  penitentiary,  or 

1.  Question  Asked  Defendant.  —  When  the  case  in  which  it  is  rendered  need 
defendant  appears  for  judgment,  he  not  name  the  prisoner's  offense  in  the 
must  be  asked  by  the  clerk  whether  he  body  of  it.  Smith  v.  State,  60  Ga. 
have  any  legal  cause  to  show  why  J udg-  430. 

ment  should  not  be  pronounced  against        Presence  of  Prisoner  and  Counsel.  —  It 

him.     Cook's  Code  Crim.  Proc.  'N.  Y.  has  never  been  the  practice  in  Georgia 

(1S98),  §  480.     And  no  sufficient  cause  to  enter  on  the  record  the  fact  that  the 

being  shown  why  judgment  shall  not  prisoner  and  his  counsel  were  present 

be  pronounced,  judgment  shall  there-  when   sentence   was  pronounced,  and 

upon  be  rendered.     Cook's  Code  Crim.  the  silence  of  the  record  as  to  such  fact 

Proc.  N.  Y.  (1898),  ^  482.  is  no  cause  for  arresting  the  judgment 

2.  Name  of  Offense.  —  A  sentence  or  setting  it  aside.  Smith  v.  State,  60 
■which   is  preceded  by  a  statement  of  Ga.  430. 
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elsewhere  in  this  state,  as  the  governor  thereof  may  direct,^  for  and 
during  the  full  term  of  ten  years,  to  be  computed  from  the  date  of  his 
delivery  to  said  principal  keeper  and  thence  fully  completed. ^ 
Judgment  signed  and  filed  this  sixth  day  oi  June,  iS99.^ 

Form  No.  12096.* 

(^Commencing  as  in  Form  No.  12087,  and  continuing  down  to  f )  pleaded 
guilty  to  the  charge  contained  in  the  indictment.  Thereupon  the 
said  defendant  was  admonished  by  the  court  of  the  consequences  of 
said  plea,*  and  the  said  defendant  persisted  in  pleading  guilty;  and 
it  plainly  appearing  to  the  court  that  the  said  defendant  is  sane,  and 
that  he  is  uninfluenced  in  making  said  plea  by  any  consideration  of 
fear  or  by  any  persuasion  or  delusive  hope  of  pardon  prompting  him 
to  confess  his  guilt,  the  said  plea  of  guilty  is  by  the  court  received, 
and  here  now  entered  of  record  on  the  minutes  of  the  court  as  the 
plea  herein  of  said  defendant.  Thereupon  a  jury,  to  wit :  Peter  Jones 
and  eleven  others,  was  duly  selected,  impaneled  and  sworn,  who 
having  heard  the  indictment  read,  and  the  defendant's  plea  of  guilty 
thereto,  and  having  heard  the  evidence  submitted,  and  having  been 
duly  charged  by  the  court,  retired  in  charge  of  the  proper  officer  to 
consider  of  their  verdict,  and  afterward  were  brought  into  open 
court  by  the  proper  officer,  the  defendant  and  his  counsel  being 
present,  and  in  due  form  of  law  returned  into  open  court  the  follow- 
ing verdict,  which  was  received  by  the  court  and  is  here  now  entered 
upon  the  minutes  of  the  court,  to  wit: 

"We,  the  jury,  assess  the  punishment  of  the  defendant  7?/r/zizr^ 
Roe  at  confinement  in  the  penitentiary  for  a  period  and  term  of  five 
years.  * 

Peter  Jones,  Foreman  of  the  Jury." 

1.  Place  of  Confinement.  —  In  sentenc-  4.  Texas,  —  Code  Crim.  Proc.  (1895), 
ing  a  person  convicted  of  an  offense  arts.  831,  5541?/ i-<?(7-,  5 70-  See  also  notes 
subjecting  him  to  penitentiary  im-  to  Form  No.  12087,  supra. 
prisonment,  the  judge  shall  frame  the  Where  jury  think  the  accused  is  insane, 
sentence  so  as  to  authorize  his  confine-  the  judgment  shall  be  as  follows: 
meni  and  labor  in  the  penitentiary  or  {Commencing as  in  Form  No.  isoqb,  and 
at  such  other  place  as  the  governor  may  continuing  down  to  *)  "  and  we  the  jury 
direct.     3  Ga.  Code  (1895),  §  1038.  do   further   state   that   we   are   of    the 

2.  Commencement  and  Duration  of  Con-  opinion  that  the  defendant,  i?«V^flr«/i¥<7<?, 
finement.  —  Where    a    person   shall   be  is  an  insane  person. 

prosecuted  and  convicted  on  more  than  Peter  Jones,  Foreman  of  the  Jury, 

one  indictment,  and  the  sentences  are         It  is  therefore  considered  and  ordered 

imprisonment  in  the  penitentiary,  such  by   the  court  that  another  jury  be  im- 

sentences  shall  be   severally  executed,  paneled  in  the  above  entitled  and  num- 

the  one  after  the  expiration  of  the  other,  bered  cause  for  the  purpose  of  trying  the 

and  the  judge  shall  specify  in  each  the  issue  as  to  the  insanity  of  Richard  Roe 

time  when  the  imprisonment  shall  com-  the  said  defendant,  and  that  judgment 

mence  and  the  length  of  its  duration,  be  and  the  same  is  hereby  suspended  in 

3  Ga.  Code  (1895),  §  1041.  said  cause  until  said   issue  as  to  the  in- 

3.  Date  and  Signature.  —  A   sentence  sanity  of  the  defendant  shall  have  been 
need    not  be  signed  or  dated  if   it  be  determined." 

entered  on  the  minutes  as  of  a  particu-         See   Tex.    Code   Crim.    Proc.  (1895), 
lar   day,  and  the  minutes  of  that  day     arts.  761,  9S2,  947. 

be  regularly   signed  by    the  presiding        5.  Defendant  must  be  admonished  by  the 
judge.     Smith  v.  State,  60  Ga.  430.  court  of  the  consequence  of  his  plea  of 
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It  is  therefore,  considered  and  adjudged  by  the  court  that  the 
defendant  Richard  Roe  is  guilty  of  the  offense  of  {stating  offense  as  in 
indicttnenf)  as  confessed  by  him  in  his  said  plea  of  guilty,  herein  made, 
and  that  he  be  punished  as  has  been  determined  by  the  jury,  by  con- 
finement {concluding  as  in  Form  No.  12087). 

Form  No.  12097.' 

T-T      ^_-  ■     .     I  Windham  County  Court, 

/Jm  Doe)^'^^'"'^''^^''^^  ^^^^- 

Be  it  remembered  that  at  the  present  term  of  this  court  the  grand 
jurors  presented  their  bill  of  indictment  against  John  Doe,  of  Bangor, 
in  the  county  of  Penobscot,  in  the  state  of  Maine,  charging  him  with 
burglary  in  breaking  and  entering  the  store  of  Nathan  Hale  in  the 
night-time,  with  intent  to  steal,  as  by  said  indictment  on  file  more 
fully  appears. 

And  the  case  being  duly  entered  in  court,  Andreiv  Jackson,  Esq., 
state's  attorney,  comes  to  prosecute  the  same,  and  on  the  nineteenth 
day  of  the  same  September,  the  said  John  Doe  being  duly  arraigned  in 
open  court,  pleads  and  says  that  he  is  guilty. 

Whereupon  the  court  here  doth  sentence  the  said  John  Doe  to  be 
confined  at  hard  labor  in  the  state's  prison  in  Windsor,  in  the  county 
of  Windsor,  for  the  term  of  eight  years,  to  be  computed  from  the  time 
of  his  commitment,  and  to  pay  the  costs  of  prosecution  taxed  at 
Jifteen  dollars  {%1S),  and  to  stand  committed  until  sentence  be  com- 
plied with. 


A  true  record. 


Attest:    Calvin  Clark,  Clerk. 


(2)  In  Mayor's  Court. 

Form  No.  12098.* 
(Precedent  in  Moundsville  v.  Fountain,  27  W.  Va,  184.)* 

guilty.     Tex.  Code  Crim.  Proc.  (1895),  prosecute  the  same,  and  the  respondent 

art.  554.     But   this   applies  to  felonies  being  duly   arraigned   thereon,  pleads 

only.   Berliner  ».  State,  6 Tex.  App.  181.  and  says  that  he  is  guilty. 

1.  Fine.  —  Judgment   of    conviction,  Whereupon  the  court  here  doth  sen- 

where  defendant  is  sentenced  to  pay  a  tence  thesaidy^//«  Doe  to  pay  a  fine  of 

fine,  may  be  as  follows,  to  wit:  one  Auncfre^^  doUars  {$/oo)  to  the  treas- 

{Title  of  court  and  cause  as  in  Form  urer   of  the  state    of  Vermont  and   the 

No.  isogy.)  costs  of  prosecution,  taxed  at  fourteen 

"  Be  it  remembered  that  at  the  pres-  dollars   and    trventy-five  cents   (%i4.2S) 

ent  term  of  this  court  the  grand  jurors  with   alternative    sentence   as  the  law 

presented     their     bill     of     indictment  directs, 

against  yc7/;«  Doe  oi  Rockingham ,  in  said  A  true  record. 

county,  charging  him  with  the  larceny  Attest,  Calvin  Clark,  Clerk." 

of  a  pocketbookand  money  of  the  value  2.    West   Virginia.  —  Jurisdiction    of 

oi  one  hundred  and  twenty-seven  dollars  mayor  in  criminal  actions.     Code(i89i), 

and    fifty    cents,  (^/^y.jo)    from     one  c.  47,  ^  39. 

Nathan  Hale  as  by  said  indictment  on  8.  Upon  the  appeal   in  this  case,  de- 
file more  fully  appears.  fendant  pleaded  guilty  and  judgment 

And  said  indictment  being  duly  en-  was  rendered  by  the  circuit  court,  and 

tered  in  court,  Andrew  Jackson,  state's  upon  appeal  to  the  supreme   court  the 

Attorney    for    said    county,    comes   to  judgment  was  affirmed. 
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Tawn  of  Moundsville  \ 

vs.  V 

James  H.  Fountain.    ) 

Action  began  on  July  17,  iS82,  upon  the  complaint  in  writing  made 
under  oath  of  Thomas  Brannon,  charging  the  defendant  James  H. 
Eountain  with  having  on  July  -^,  i88j?,  sold  spirituous  hquors,  wine, 
porter,  ale  and  beer  and  drinks  of  like  nature,  within  the  said  town, 
without  a  license  therefor  from  the  said  town  oi  Moundsville,  in  viola- 
tion of  the  provisions  of  sec.  iof  an  ordinance  adopted  _/««<? ^^,  xZ82, 
entitled  an  "ordinance  respecting  licenses  for  the  sale  of  spirituous 
liquors."  Whereupon  a  summons  was  issued  directed  to  the  sergeant 
of  said  town  against  the  said  defendant,  to  appear  before  the  mayor  of 
the  town  aforesaid,  on  the  19th  day  oi  July,  iS82,  at  one  o'clock  p.  m., 
to  answer  the  said  town  of  the  said  offense. 

And  now  at  this  day,  to-wit,  July  19,  iS82,  came  the  said  defend- 
ant, by  his  attorney,  and  filed  a  motion  in  writing  to  quash  the  com- 
plaint in  this  cause,  which  motion  being  argued,  was  overruled,  and 
thereupon,  on  motion  of  the  said  defendant,  this  cause  is  continued 
until  July  20,   i882. 

And  now  at  this  day,  to-wit,  on  July  20,  i882,  came  the  said 
defendant  and  for  plea  in  the  aforesaid  cause,  says  he  is  guilty,  as 
charged  in  the  said  complaint;  whereupon  on  the  said  plea  of  guilty 
the  court  assessed  a  fine  of  $20.00  and  costs  of  this  suit  against  said 
defendant  and  adjudged  that  in  addition  to  the  said  fine  and  costs, 
that  the  said  defendant  be  imprisoned  in  the  county  jail  of  Marshall 
county,  West  Virginia,  for  the  term  oi  fifteen  days,^  and  thereupon 
the  said  defendant  moved  the  court  to  grant  an  appeal  from  the 
judgment  aforesaid. 

And  now  at  this  day,  to-wit,  July  22,  iS82,  came  the  said  defendant 
and  tendered  his  bond  in  the  penalty  of  $<50.6>6>,  conditioned  according 
to  law  with  William  Bryans  as  his  security,  and  the  said  bond  being 
deemed  sufficient  an  appeal  is  hereby  granted  to  said  defendant  from 
the  judgment  aforesaid. 

L.  B.  Purdy,  Mayor. 

(3)  In  Municipal  Court. 
Form  No.  12099.* 
Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

At  the  Municipal  Court  of  the  Charlestown  District,  holden  in  said 
district,  in  the  city  of  Boston,  for  the  transaction  of  criminal  business, 
within  and  for  the  county  of  Suffolk,  on  this  tenth  day  of  September, 
in  the  year  of   our   Lord  one   thousand  eight  hundred   and  ninety- 

1.  Extent   of   Imprisonment.  —  For   a  imprisonment  in   such   case  shall  not 

default  of  payment  of   fine,   penalties  exceed  thirty  days.    W.  Va.  Code(i89i), 

and  costs,  magistrate  may  commit  the  c.  47,  §  39. 

party  to  the  iail  of  the  county  in  which         2.  Massachusetts.  —  For    statutes  re- 

the  city,  town  or  village  is  situated,  or  lating  to  jurisdiction  of  the  municipal 

other   place  of  imprisonment  in    such  court   of   the  city  of  Boston  see  Stat, 

corporation,  until  the  fine,  penalty  and  (1893),   c.  396,  §§  12-53;  Stat.  (1894),  c^ 

costs  shall  be  paid,  but  the   penalty  of  431,  §  2. 
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eight,  John  Doe,  of  said  Boston^  is  brought  before  said  court  by 
virtue  of  a  warrant  in  due  form  of  law  issued  by  said  court,  under 
its  seal,  on  the  //w'r^day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight,  to  answer  to  the  Common- 
wealth of  Massachusetts  on  the  complaint  under  oath  of  Nathan  Hale, 
of  said  Boston,  setting  forth  that  he,  the  said  John  Doe,  on  the  first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-eight,  at  Boston  aforesaid,  within  the  judicial  district  of 
said  court,  with  force  and  arms  (^ffere  state  the  offense  and  facts  consti- 
tuting it),  against  the  peace  of  said  commonwealth  and  the  form  of 
the  statute  in  such  case  made  and  provided;  which  complaint  is 
thereupon  read  by  the  clerk  of  the  said  court  in  open  court  on  the 
said  tenth  day  of  September  to  the  said  John  Doe,  and  he,  the  said 
John  Doe,  is  asked  by  the  court  whether  he  is  guilty  or  not  guilty  of 
the  offense  charged  upon  him  in  manner  and  form  aforesaid,  who 
pleads  and  says  that  he  is  not  guilty,  and  therefore  puts  himself  on 
trial;  and  the  commonwealth  doth  the  like  by  said  Nathan  Hale,  and 
after  hearing  divers  credible  witnesses  duly  sworn  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  relating  to  the 
premises,  and  fully  hearing  and  understanding  the  defense  of  the  said 
John  Doe,  it  appears  to  said  court  that  the  said  John  Doe  is  guilty  of 
the  offense  aforesaid.  Wherefore  it  is  considered  by  said  court, 
that  the  said  John  Doe,  for  the  offense  aforesaid,  pay  a  fine  of  twenty 
dollars  to  the  use  of  said  commonwealth  and  costs  of  prosecution 
taxed  at  three  dollars  and  ninety  cents,  and  that  he  stand  committed 
until  said  sentence  be  complied  with. 

Attest :     Calvin  Clark^  Clerk. 

Form  No.  i  21  oo.' 
State         ) 
against       y  Municipal  Court  of  Washington,  N.  C. 
Richard  Roe.  ) 

After  hearing  the  evidence  in  this  case,  it  is  adjudged  that  the 
defendant,  Richard  Roe,  is  guilty. 

It  is  further  ordered  and  adjudged  that  the  defendant  (JHere  set 
out  sentence')  and  in  default  thereof,  be  committed  to  jail. 

John  Molloy,  Mayor. 

(4)  In  Justice's  Court. 

Form  No.  12101.' 

State  of  Iowa,  plaintiff,  )  Before  Abraham  Kent,  Justice  of  the  Peace 
against  >      within  and  for  Logan  Township,  Harrison 

Richard  Roe,  defendant.  )      County,  lo^va. 

And  now,  on  this  tenth  day  of  October,  a.  d.  \%99,  the  said  defend- 
ant, Richard  Roe,  appears  in  the  custody  of  the  said  constable,  Clyde 

1.  North  Carolina. — Code  (1883),  §  or  imprisonment,  as  the  case  may  re- 
3818.  quire,  being  governed  by  the  rules  pre- 

2.  In  General.  —  When  the  defendant  scribed  by  the  district  court  as  far  as 
pleads  guilty  or  is  convicted,  either  by  the  same  are  applicable  in  rendering 
the  justice  or  by  a  jury,  the  justice  such  judgment.  Iowa  Code  (1897),  § 
shall  render  judgment  thereon  of  fine  5603. 
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Kulp,  and  then  charge  having  been  read  to  him,  he  says  that  he  was 
presented  by  his  right  name  and  pleads  not  guilty  of  the  offense 
charged  in  the  said  information  *  and  demands  that  he  be  tried  by  a 
jury.  A  list  of  eighteen  having  been  prepared  according  to  law,  the 
prosecutor  strikes  out  three  and  the  defendant  strikes  out  three  and 
the  venire  is  issued  to  the  constable  for  the  twelve  remaining,  who 
being  summoned,  all  appear  and  the  following:  (^Here  insert  names  of 
the  jurors  sworn')  are  elected  and  sworn;  Clyde  Kulp  sworn  as  officer 
of  the  jury.  The  jury  after  hearing  the  evidence,  retired  in  charge 
of  the  aforesaid  sworn  officer  and  returning  into  court  render  the 
following  as  their  verdict:  {Here  set  out  the  verdict  of  the  jury),  and 
the  jury  was  thereupon  discharged.  And  the  court  being  fully 
advised  in  the  premises,  it  is  therefore  ordered  and  adjudged  by  the 
court  that  the  plaintiff,  the  State  of  Iowa,  have  and  recover  of  the 
defendant,  judgment  for  the  sum  of  fifteen  dollars,  fine,  for  said 
offense,  together  with  costs  of  this  action,  taxed  at  twenty-three 
dollars.  And  it  is  further  ordered  and  adjudged  by  the  court  that 
in  default  of  the  payment  of  said  fine  and  costs  the  said  Richard  Roe 
be  imprisoned  ^  in  the  county  jail  in  the  county  of  Harrison  for  the 
term  of  (Here  insert  number  of  days  for  which  defendarit  is  committed). 
The  defendant  was  informed  of  his  right  to  appeal  from  the  aforesaid 
judgment.  Defendant  declined  to  take  an  appeal  and  paid  said  fine 
and  costs  into  court,  and  was  thereupon  discharged. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12  i  02,' 

Cheshire,  ss. 

Be  it  remembered  that  on  the  tenth  day  oi  September,  a.  d.  i895, 
before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county    of   Cheshire,    came  John  Doe,    of    Walpole,    in    said    county, 

See,   generally,   notes   to  Form    No.  2.  In  General.  —  Every  justice  of  the 

12063,  supra.  peace    may    hear   and    determine    any 

Trial  by  Court  Without  Jury.  —  Where  prosecution   or    action    of   a   criminal 

the  defendant  waives  his  right  to  a  trial  nature   arising   within    his   county   or 

by  jury,  the  judgment  may  be  in  the  triable   therein,    where  punishment   is 

following  form,  to  wit:  by  fine  not  exceeding  twenty  dollars 

(Commencing  as  in  Form  No.   12101,  or  by  imprisonment  not  exceeding  six 

and  continuing   down  /c?  *)  "  and  waives  months.     N.   H.    Pub.    Stat.    (i8qi;,  c. 

his  right  to  trial  by  jury,  and  the  court,  248,   ^  3.     And  a  justice   may   render 

after   hearing    the    evidence    and    the  final   judgment   and   sentence   in  any 

arguments  of  counsel,  it  is  considered  case  by  the  punishment  of  a  fine  of 

that  the  said   Richard  Roe  is  guilty  of  one  hundred  dollars  or  of  some  specific 

the  offense  as   charged   in   the  said  in-  sum  less  than  one  hundred  dollars,  or 

formation,   and  the    court    being   fully  imprisonment  for  a  period  of  not  more 

advised  in  the  premises,"  (concluding as  than  six  months,  or  by  both  such  fine 

in  Form  No.  12101).  and  imprisonment  if  the  accused  pleads 

1.  Imprisonment     for     Nonpayment    of  guilty   or   nolo    contendere   or   files   a 

Fine.  —  A  judgment  that  ihe  defendant  writing  by  which  he  elects  a  trial  by 

pay  a  fine  may   also  direct  that  he  be  justice  and  waives  an  appeal.     N.  H. 

imprisoned    until    the   fine  is  satisfied.  Pub.  Stat.  (i8gi),  c.  248,  §  4. 

Iowa  Code  (1897),  §  5604.     And  defend-  Police  courts  have  the  same  jurisdic- 

ant  cannot   be  imprisoned   unless   the  tion  as  justices  of  the  peace  have  in 

judgment  so  orders.  Lanpher».  Dewell,  their  county,  and  justices  of  the  peace 

56  Iowa  153.  throughout   the   state   in    any  county, 
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yeoman,  and  on  oath  complained  \\idX  Richard  Roe,  of  Walpole,  in  said 
county,  yeoman,  {Here  insert  copy  of  the  complaint). 

And  afterward,  on  this  seventeenth  day  of  September,  a.  d.  \W9, 
the  said  Richard  Roe,  by  virtue  of  a  warrant  by  me  issued  on  said 
complaint,  was  brought  before  me,  the  undersigned  justice,  at  the 
town  hall,  in  said  Walpole,  and  having  heard  the  complaint  read,  said 
he  was  not  guilty  of  the  offenses  wherewith  he  was  therein  charged, 
and  thereupon  the  evidence  offered,  as  well  on  the  part  of  the  said 
Richard  Roe  as  on  the  part  of  the  state,  having  been  fully  heard,  it 
appears  to  me,  the  said  justice,  that  the  saXd  Richard  Roe  is  guilty  of 
the  said  offense  as  in  said  complaint  alleged. 

It  is  therefore  considered  that  the  sdod  Richard  Roe  be  imprisoned 
in  the  common  jail  of  the  said  county  of  Cheshire  at  Keene,  in  said 
county,  for  the  term  of  ninety  days,  and  pay  the  costs  of  prosecution 
herein  taxed  at  the  sum  of  ten  dollars,  and  stand  committed  until 
said  sentence  is  complied  with. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  2  i  o  3 . 
(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  476.V 

Court  of  Special  Sessions  —  Town  of  Huntington. 
The  People  of  the  State  of  New  York  ) 

against  >•  Judgment.     October  9,  iS99. 

Richard  Roe.  ) 

The  defendant  was  this  day  convicted  on  a  trial  by  the  court 
(or  a  jury)  on  a  plea  of  guilty  (or  not  guilty)  and  the  court  sentenced 
him  to  imprisonment  in  the  jail  of  this  county  for  sixty  days  and  to 
pay  a  fine  of  one  hundred  dollars  and  be  imprisoned  until  paid,  not 
exceeding  sixty  days. 

Abraham  Kent,  Justice  of  the  Peace 
(or  Police  Justice). 

and  exclusive  cognizance  of  all  crimes  in     the     court     of     special     sessions, 

and  offenses  committed  within  the  time  Thomas  v.   People,    19   Wend.  (N.  Y.) 

in  which  the  court  is  established,   so  480;  Powers  v.  People,  4  Johns.  (N.  Y.) 

far  as  justices  of  the  peace  have  juris-  292. 

diction.  N.  H.  Pub.  Stat.  (1891),  c.  Beciting  Demand  for  Jury.  —  Judg- 
248,  §  7.  And  may  render  final  judg-  mentof  conviction  in  a  special  sessions 
ment  and  sentence  in  any  criminal  court  is  not  invalidated  by  reason  of 
case  where  the  fine  does  not  exceed  failure  to  show  that  defendant  failed  to 
two  hundred  dollars  and  the  term  of  demand  a  jury  trial.  People  z/.  Luczak, 
imprisonment  does  not  exceed  six  10  Misc.  Rep.  (N.  Y.  Super.  Ct.)  590. 
months,  if  the  accused  pleads  guilty  On  plea  of  guilty,  judgment  of  Con- 
or nolo  contendere  or  files  a  writing  viction  is  not  necessary,  it  being  the 
by  which  he  elects  a  trial  by  the  court  duty  of  the  court  merely  to  sentence 
and  waives  an  appeal.  N.  H.  Pub.  the  defendant.  People  v.  McEwen,  67 
Stat.  (1891),  c.  248,  S  8.  How    Pr.  (N.  Y.  Supreme  Ct.)  105. 

1.  New  York.  —  Cook's  Code  Crim.  Precedent.  —  In  People  v.  Webster,  86 

Proc.  (1898),  g  717  ^/ jt-j^.  Hun   (N.  Y.)  68,   the   judgment   upon 

The  record  must  show  that  the  court  a  plea  of  guilty  was  as  follows: 

was  in  session  at  the  time  of  rendering  "  Court  of  Special  Sessions,  County  of 

judgment.      Lattimore   v.    People,    10  Monro:,  Town   of  Perington,  ss.:      The 

How.  Pr.  (N.  Y.  Supreme  Ct.)  336.  People  of  the  StaU  of  New  York  against 

Jurisdiction  of  the  justices  must  ap-  fohn  Ryan. 

pear    upon   the    record  of    conviction  The  above-named  yi»A«  Ryan,  having 
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Form  No.  12104.' 

State  of  North  Dakota,  \  In  Justice  Court,  before  Abraham  Kent, 

County  of  Burleigh.        \  ^  '  Justice  of  the  Peace. 

The  State  of  North  Dakota,  plaintiff,  1 

against  [-Judgment  —  Criminal  Action. 

Richard  Roe,  defendant.  ) 

A  complaint  under  oath  having  been  made  by  Johft  Doe,  before  the 
undersigned,  a  justice  of  the  peace  in  and  for  said  county,  on  the 
sixth  day  of  October,  a.  d.  i2>99,  charging  said  defendant,  Richard  Roe, 
with  the  crime  of  (naming  it^,  and  a  warrant  of  arrest  having  been 
duly  issued  on  said  sixth  day  of  October,  iS99,  for  the  arrest  of  said 
defendant,  and  said  defendant  having  been  duly  arrested,  and  there- 
after, on  the  twelfth  day  of  October,  a.  d.  i899,  duly  tried  before  this 
court  and  by  the  jury  found  guilty  as  charged  in  the  complaint;  and 
no  sufficient  cause  appearing  to  the  court  why  judgment  should  not 
be  pronounced  against  said  Richard  Roe,  it  is  by  the  court  ordered 
and  adjudged  that  as  punishment  for  said  offense  the  said  Richard 
Roe  be  imprisoned  in  the  county  jail  thirty  days  commencing  at 
twelve  o'clock,  noon,  on  the  thirteenth  day  of  October,  iS99,  and  pay  a 
fine  of  ten  dollars,  and  costs  of  this  action,  taxed  at  six  dollars,  and 
that  in  default  of  payment  of  said  fine  said  Richard  Roe  be  imprisoned 
in  the  county  jail  of  said  Burleigh  county,  in  addition  to  the  term  of 
imprisonment  hereinbefore  prescribed,  until  said  fine  is  satisfied, 
such  imprisonment  not  to  exceed  one  day  for  every  two  dollars  of 
said  fine,  unless  said  fine  is  sooner  paid,  or  until  he  shall  be  thence 
discharged  by  due  course  of  law. 

Witness  my  hand  this  twelfth  day  of  October,  a.  d.  \Z99. 

Abraham  Kent, 
Justice  of  the  Peace,  Burleigh  County,  North  Dakota. 

Form  No.  12105. 

(Hill's  Anno.  Laws  Oregon  (1892),  §  2145.)* 
Justice's  Court  for  District  No.  1. 
State  of  Oregon,  and  county  of  Baker. 
The  State  of  Oregon  ) 

V.  V  June  10,  i899. 

Richard  Roe.         ) 
The  above-named  Richard  Roe  having  been  brought  before  me, 

been  brought  before  me,  Isaac S.  Hobbie,  In  this  case  it  was  held  that  the  certifi- 

justice  of  the  peace  of  the  town  of  Per-  cate  of  conviction  was  sufficient,  under 

ington,  charged  with  indecent  exposure  N.  Y.  Code    Crim.    Proc.    (1898),  5^  721, 

of  the  person  and  intoxication,  having  which  requires  the  offense  to  be  briefly 

requested    to   be   tried    by    a  Court   of  designated.     It  was  objected  that  the 

Special  Sessions,  and    the  above-named  certificate    was    insufficient    for    using 

John  Ryan    having  thereupon   pleaded  only  the  words  "  indecent  exposure  of 

guilty,  and  having  been  thereupon  duly  the    person    and    intoxication,"    with- 

convicted,  we  have  adjudged  that  he  be  out  stating  that  the  exposure  was  wil- 

imprisoned  in  the  Monroe  Connly  Peni-  ful  and  lewd  and  in  a  public  place, 

tentiary  for  the  term  of  ninety  days.  1.  North  Dakota. —  Rev.  Codes  (1895), 

Dated    at    the  town    of  Perinqton,  in  §  6765.     See,  generally,  notes  to   Form 

said  county,  the  4th  day  of  September,  No.  12079,  supra. 

jSg.-f.  2.  If  the  defendant  has  pleaded  guilty, 

/.  S.  Hobbie,  Justice  of  the  Peace."  instead  of  the  paragraph  commencing, 
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Abraham  Kent,  a  justice  of  peace  for  the  precinct  in  the  county  and 
state  aforesaid,  in  a  criminal  action,  for  the  crime  of  {briefly  desig- 
nate the  crime),  and  the  said  Richard  Roe  having  thereupon  been 
pleaded  "  Not  guilty,"  and  been  duly  tried  by  me  (or  by  a  jury),  and 
upon  such  trial  duly  convicted,  I  have  adjudged  that  he  be  imprisoned 
in  the  jail  of  this  county  thirty  days,  and  that  he  pay  the  costs  of  the 
action,  taxed  zX.  fifteen  dollars  (or  that  he  pay  a  fine  of  twenty  dollars 
and  such  costs,  and  be  imprisoned  in  the  jail  of  this  county  until  such  fine 

and  costs  be  paid,  not  exceeding days,  as  the  case  may  be). 

Abraham  Kent,  Justice  of  the  Peace  as  aforesaid. 

Form  No.  12106.' 

The  State  of  Texas  )  In  the  Justice's  Court  of  Precinct  No.  1,  of 
No.  10.     against  >•      Freestone  County,  Texas. 

Richard  Roe.        )  October  Term,  a.  d.  \W9. 

Now,  on  this  ninth  day  of  October,  a.  d.  \W9,  the  above  entitled 
and  numbered  cause  having  been  called,  and  the  parties,  the  State  of 
Texas  diXidi  Richard  Roe,  having  come  by  their  attorneys,  and  the  said 
Richard  Roe,  iht  said  defendant,  having  pleaded  not  guilty,  thereupon 
came  a  jury  of  good  and  lawful  men,  to  wit,  Peter  Jones  and  five 
others,  who  were  duly  selected,  impaneled  and  sworn  according  to 
law,  and  after  hearing  the  evidence  and  the  law,  as  well  as  the  argu- 
ments of  counsel  on  the  part  of  the  State  of  Texas  as  well  as  on  the 
part  of  the  ssad  Richard  Roe,  iht  said  defendant,  upon  their  oaths  do 
say  that  they  find  the  defendant  guilty  of  {designating  the  offense)  and 
assess  his  punishment  at  a  fine  of  one  hundred  doWdirs  and  the  costs  of 
this  prosecution. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  State 
of  Texas  do  have  and  recover  of  the  said  defendant,  Richard  Roe,  the 
sum  of  one  hundred  dollars  and  costs  of  prosecution,  and  that  the 
defendant  remain  in  custody  of  the  sheriff  until  said  sum  of  money 
and  costs  are  paid,  and  that  execution  issue  therefor. 

Abraham  Kent,  Justice  of  the  Peace  of 
Precinct  No.  1,  of  Freestone  County,  Texas. 

b.  Judgment  of  Acquittal. 

Form  No.  12107.' 

{Caption  as  in  Form  No.  12110.) 
The  defendant  is  discharged. 

John  Marshall,  Judge  of  County  Court. 

"and    the     said    Richard    Roe"    and  arts.  934,  844  <■/ jit^.     See  also  notes  to 

ending   "  upon    such    trial   duly   con-  Form  No.  12087,  supra. 

victed,"    the    entry   must    state    sub-  Precedent  of  a  judgment  criticised  as 

stantially  as    follows:    "and   the   said  to   form  may  be    found   in  Watson  v. 

Richard    Roe     having     been     thereof  State.  5  Tex.  App.  271. 

duly  convicted  upon  a  plea  of  guilty."  2.  If  the  defendant  is  acquitted,  the 

Hill's    Anno.    Laws   Oregon   (1892),   §  judgment  entry  must  be  that  the   de- 

2145.  fendant    is    discharged.      Ala.    Crim. 

1.   Texas.  — Codift  Ciim.  Proc.  (1895),  Code  (1896),  §  4618. 
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Form  No.  i  2  i  o  8  .* 

(^Commencing  as  in  Form  No.  12087,  and  continuing  down  to  *.) 
"We  the  jury  find  the  defendant,  Richard  Roe,  not  guilty  as  charged 

in  the  indictment, 

Peter  Jones,  Foreman  of  jury." 
It  is,  therefore,  considered,  ordered  and  adjudged  by  the  court, 

that  the  defendant,  Richard  Roe,  be  immediately  discharged  from  all 

further  liability  upon  the  charge  for  which  he  has  been  herein  tried,. 

and  that  he  go  hence  without  day.^ 

Form  No.  1 2 1  o  9 . 

(^Title  of  cause  as  in  Form  No.  12097.) 

Be  it  remembered  that  at  the  present  term  of  this  court  the  grand 
jurors  presented  their  bill  of  indictment  3.ga.m%t  John  Doe,  of  Brattle- 
boro,  in  the  county  of  Windham,  in  the  state  of  Vermont,  charging  him 
with  {^Here  set  out  the  nature  of  the  offense  charged),  as  by  said  indict- 
ment on  file  more  fully  appears. 

And  the  case  being  duly  entered  in  court,  Andrew  Jackson,  state's 
attorney  for  said  county,  comes  to  prosecute  the  same,  and  on  the 
nineteenth  day  of  this  same  September  the  said  John  Doe,  being  duly 
arraigned,  pleads  and  says  that  he  is  not  guilty,  and  thereof  puts 
himself  upon  his  country.  (^Here  set  out  the  names  of  the  twelve 
jurors)  good  and  lawful  men  are  impaneled  and  duly  sworn  as  a  jury 
to  try  said  issue,  who  upon  their  oath  say  that  the  respondent  is  not 
guilty. 

Whereupon  it  is  considered  that  the  respondent  be  discharged  and 
go  thereof  without  day. 

A  true  record. 

Attest:     Calvin  Clarky  Clerk. 


c.  Judgment  Against  Prosecutor  for  Costs. 

Form  No.  1 2 1 1  o  . 

(Ala.  Crim.  Code  (1896),  §  4619.)* 
(  Prosecution  for  (^Here  describe  offense  by  name  or  some 


T  1^     ' P)      \  familiar  description)  instituted  by  Richard  Roe. 

In  this  case,  the  prosecution  appearing  to  be  malicious,  (or  frivo- 
lous), the  costs  are  taxed  against  Richard  Roe,  the  prosecutor. 

John  Marshall,  Judge  of  County  Court. 

1.  Texas. — Code  Crim.  Proc.  (1895),  for  which  he  has  been  tried.  Tex.  Code 
art.  831.     See  also  notes  to  Form   No.     Crim.  Proc.  (1895),  art.  75S. 

12087,  supra.  3.  Judgment   Against   Prosecutor.  —  If 

This  form  is  substantially  that  given  the  prosecution  appears  to  the  court  to- 

in  Willson's  Cr.  F.,  §§  747,  753.  be   malicious   or   frivolous,    the   court 

2.  Judgment  Dischargfing  Defendant. —  shall  tax  the  prosecutor  with  the  costs. 
In  cases  of  acquittal,  the  defendant  in  which  case  the  judgment  entry  may 
shall  be  immediately  discharged  from  be  as  in  the  text.  Ala.  Crim.  Code 
all   further   liability  upon    the   charge  (1896),  §  4619. 
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d.  Judgrment  on  Issue  of  Insanity. 
Form  No.  121 1 1  .> 

{Commencing  as  in  Form  No.  12087,  and  continuing  down  to  J)  for  the 
purpose  of  trying  the  issue  as  to  the  insanity  of  Richard  Roe,  the  defend- 
ant in  the  above  entitled  and  numbered  cause,  made  by  the  verdict 
of  the  jury  herein,  and  heretofore  rendered  and  entered  on  the  ninth 
day  of  October,  a.  d.  x2>99,  and  thereupon  a  jury,  to  wit,  Peter  /ones,  and 
eleven  others,  was  duly  selected,  impaneled  and  sworn,  who  having 
heard  the  said  issue  as  to  the  insanity  of  the  said  Richard  Roe,  the 
said  defendant,  duly  submitted  to  them,  and  having  also  heard  all 
the  evidence  submitted  on  the  part  of  the  State  of  Texas,  as  well  as 
on  the  part  of  the  said  Richard  Roe,  the  said  defendant,  and  having 
been  duly  charged  by  the  court,  retired  in  charge  of  the  proper 
officer  to  consider  their  verdict,  and  afterward  were  brought  into 
court  by  the  proper  officer,  and,  the  said  Richard  Roe,  the  said  defend- 
ant, and  his  said  counsel  being  present,  in  due  form  of  law  returned 
into  open  court  the  following  verdict,  which  was  received  by  the 
court  and  is  here  now  entered  upon  the  minutes  of  the  court,  to  wit: 

"We  the  jury  find  the  defendant,  Richard  Roe,  to  be  an  insane 
person  (or  a  sane  person). 

Peter  /ones.  Foreman  of  Jury."  * 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
the  said  Richard  Roe,  the  said  defendant,  is  an  insane  person,  and 
that  all  further  proceedings  herein  against  him  be  and  the  same  are 
herein  suspended  until  he,  the  said  Richard  Roe,  the  said  defendant, 
shall  have  become  a  sane  person ; 

And  it  is  hereby  further  ordered  that  the  said  Richard  Roe,  the 
said  defendant,  be  and  he  is  hereby  committed  into  the  care  and  cus- 
tody of  Simon  Stevenson,  sheriff  of  Freestone  county,  Texas,  by  him 
the  said  sheriff  to  be  kept  from  this  day  subject  to  the  further  order 
of  the  county  judge,  of  said  Freestone  county,  Texas; 

And  it  is  also  hereby  further  ordered  that  all  proceedings  in  the 
above  entitled  and  numbered  cause  be  immediately  certified  to  Car- 
roll Johnson,  the  county  judge,  of  said  Freestone  county,  Texcu. 

e.  Sentence. 
Form  No.  1 2  1 1  2 .' 

1.   Texas. — Code  Crim.  Proc.  (1895),  fore  made,  and  that  he  be  punished  as 

arts.  761,  982  (f/j-iry.     See  also  Guagando  has  been  determined  by  the  verdict  by 

V.  State,  41  Tex.  626.  a  jury  herein  and  heretofore  entered  on 

If  defendant  is  found  to   be  sane,  the  the  ninth  day  of  October,  a.  d.  1899,  by 

judgment  shall  be  as  follows:  confinement"   {concluding  as  in   Form 

{Commencing  as  in  Form  No.  12111,  No.  i2o8y). 

and  continuing  down  to  * .)  2.    Texas.  —  Code  Crim.  Proc.  (1895), 

"  It  is  therefore  considered  and  ad-  art.  832  et  sea. 

judged    by   the    court    that    the    said  Distinguished  from  Judgment.  —  Judg- 

Ri chard  Roe,  the  said  defendant,   is  a  ment   and   sentence   in  criminal  cases 

sane  person,   and   that  he  is  guilty  of  are  clearly   distinguished.     Burrell  v. 

the  offense  {designating  it  as  in  the  in-  State,  16  Tex.   147.     A  sentence  is  the 

dictment),  as  confessed  by  him   in  his  order  of  a  court  made  in  the  presence 

said  plea  of  guilty,  herein  and  hereto-  of  the  defendant  and  entered  of  record, 
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The  Stat       f  T  )  In  Disfruf  Court. ^ 

County  ofEreesZ'e.  l^^^^  °^  Sentence,  ^he^^W/Z/J  day  of  O^oi^r, 

The  State  of  Texas 
No.  102.     against 

Richard  Roe. 

This  day  this  cause  being  again  called,  the  state  appeared  by  her 
district  attorney,  and  the  defendant  Richard  Roe  was  brought  into 
open  court  in  person,^  in  charge  of  the  sheriff,  for  the  purpose  of 
having  the  sentence  of  the  law  pronounced  in  accordance  with  the 
verdict  and  judgment  herein  rendered  and  entered  against  him  on  a 
former  day  of  this  term.     And  thereupon  the  defendant  Richard  Roe 


pronouncing  judgment  and  ordering 
the  same  to  be  carried  into  execution 
in  the  manner  prescribed  by  law.  Tex. 
Code  Crim.  Proc.  (1895),  art.  832. 

In  misdemeanor  cases  no  formal  sen- 
tence is  necessary.  Ryan  v.  State,  32 
Tex.  280. 

Precedent. — In  Bozier  7'.  State,  5  Tex. 
App.  220,  sentence  is  set  out  as  follows, 
to  wit: 
' '  State  of  Texas  \ 

V.  \june2g,  \%j8. 

Ccesar  Bozier.    ) 

Now,  on  this  day  came  on  to  be 
heard  the  motion  for  a  new  trial  herein 
filed  by  the  defendant's  attorney,  and 
the  same  being  heard  and  considered 
by  the  court,  it  is  ordered  that  said 
motion  be  and  the  same  is  here  over- 
ruled. Whereupon  came  on  to  be  heard 
the  motion  in  arrest  of  judgment  herein 
filed  by  the  defendant,  and  the  same 
being  duly  considered  by  the  court,  it 
is  ordered  that  the  said  motion  be  and 
the  same  is  here  overruled;  to  which 
ruling  defendant,  by  attorney,  excepts, 
and  gave  notice  of  appeal  to  the  Court 
of  Appeals.  Whereupon  the  said  de- 
fendant, CcBsar  Bozier,  who  had  been 
tried  on  a  previous  day  of  the  term,  to 
wit,  June  28,  iS^S,  upon  a  charge  of 
swindling,  and  found  guilty  of  said 
charge,  and  his  punishment  assessed 
at  confinement  in  the  State  penitentiary 
for  the  term  of  ttuo  years,  being  in  open 
court,  was  caused  to  stand  up,  and 
asked  by  the  court  if  there  was  any 
reason  why  the  sentence  of  the  law 
should  not  be  pronounced  against  him, 
failed  to  give  any  lawful  reason;  where- 
upon the  following  sentence  or  judg- 
ment was  pronounced  by  the  court: 
It  is  ordered,  adjudged,  and  decreed 
by  the  court  that  Ccesar  Bozier,  found 
guilty  of  the  crime  of  '  s'vindling'  be 
confined   to   hard  labor    in    the    State 


penitentiary,  at  Huntsville,  in  Walker 
County,  Texas,  for  the  term  of  two 
years,  and  the  sheriff  of  Orang^e  Connty, 
on  the  adjournment  of  this  court,  will 
forthwith  convey  him  to  //untsvi lie  and 
turn  him  over  to  the  superintendent  of 
the  State  penitentiary,  in  accordance 
with  this  decree." 

Suspension  of  Sentence:  —  In  cases  of 
appeal,  in  capital  cases,  sentence  shall 
not  be  pronounced,  but  shall  be  sus- 
pended until  the  decision  of  the  appel- 
late court  is  received.  Tex.  Code  Crim. 
Proc.  (1895),  art.  834,  But  only  when 
the  appeal  is  taken  in  a  capital  case 
shall  the  sentence  be  suspended.  In 
all  other  cases  it  must  be  pronounced, 
even  if  an  appeal  has  been  taken. 
Taylor  v.  State,  14  Tex.  App.  340;  Hart 
V.  State,  14  Tex.  App.  323. 

1.  Time  of  Pronouncing.  —  Sentence 
cannot  be  pronounced  until  after  judg- 
■ment  is  entered.  Mapes  v.  State,  13 
Tex.  App.  85. 

If  the  new  trial  is  not  granted  or 
judgment  arrested,  in  cases  of  felony, 
the  sentence  shall  be  pronounced  in  the 
presence  of  the  defendant  any  time 
after  the  expiration  of  the  time  allowed 
for  making  the  motion  for  a  new  trial  or 
a  motion  in  arrest.  Tex.  Code  Crim. 
Proc.  (1895),  art.  833. 

In  cases  where  a  conviction  takes 
place  so  late  in  the  term  of  the  court  as 
not  to  allow  the  two  days'  time  for 
making  a  motion  for  a  new  trial,  or  in 
arrest  of  judgment,  the  sentence  may 
be  pronounced  at  any  time  before  the 
court  finally  adjourns;  provided,  that 
in  every  case  at  least  six  hours  shall  be 
allowed  for  making  these  motions. 
Tex.  Code  Crim.  Proc.  (1895),  art.  835 
et  seq. 

2.  Personal  Presence  of  Defendant.  — 
Defendant  must  be  personally  present. 
Mapes  V.  State,  13  Tex.  App.  85. 
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was  asked  by  the  court  whether  he  had  anything  to  say  why  said 
sentence  should  not  be  pronounced  against  him  and  he  answered  noth- 
ing in  bar  thereof. 1  Whereupon  the  court  proceeded,  in  the  presence 
of  the  said  defendant  Richard  Roe,  to  pronounce  sentence  against  him 
as  follows: 

It  is  the  order  of  the  court  that  the  defendant  Richard  Roe,  who  has 
been  adjudged  to  be  guilty  of  (^naming  offense),  dind  whose  punishment 
has  been  assessed  by  the  verdict  of  the  jury  at  confinement  in  the 
penitentiary  for  five  years,  be  delivered  by  the  sheriff  of  Freestone 
county,  Texas,  immediately  to  the  superintendent  of  penitentiaries  of 
the  state  of  Texas,  or  other  person  legally  authorized  to  receive  such 
convicts,  and  the  said  Richard  Roe  shall  be  confined  in  said  peniten- 
tiary ioT  five  years  in  accordance  with  the  provisions  of  the  law  gov- 
erning the  penitentiaries  of  said  state.  And  the  said  Richard  Roe  is 
remanded  to  jail  until  said  sheriff  can  obey  the  directions  of  this 
sentence. 

John  Marshall,  District  Judge. 
The  State  of  Texas,  ) 
County  of  Freestone.  ) 

I,  Calvin  Clark,  clerk  of  the  District  Court  of  Freestone  county, 
hereby  certify  that  the  above  is  a  true  and  correct  transcript  of  the 
sentence  in  the  above  entitled  cause,  as  appears  of  record  in  my  office. 

Witness  my  hand  and  seal  of  office  at  Fairfield  this  twelfth  day  of 
October,  i899. 

(%eal)  .  Calvin  Clark, 

Clerk  District  Court,  Freestone  County,  Texas, 

II.  DECREES. 

1.  In  General. 

Form  No.  i  2  i*i  3  .* 

1.  Qaestion  Asked  Defendant.  —  Before  crees  made  by  the  court  in  term  time, 
pronouncing  sentence  in  a  case  of  with  the  exception  of  their  captions, 
felony,  defendant  shall  be  asked  shall  be  entered  at  length  on  the  min- 
whether  he  has  anything  to  say  why  utes  of  the  court.  The  chancellor's 
sentence  should  not  be  pronounced  reasons,  however,  for  such  decree  shall 
against  him.  Tex.  Code  Crim.  Proc.  not  be  entered.  Ala.  Ch.  Ct.  Rules, 
(1895),  art.  838.  And  the  reasons  which  No.  8i  (Ala.  Civ.  Code  (1S96),  p.  1220, 
can  be  shown  for  not  pronouncing  sen-  §  Si). 

tence  in  felony  cases  are  enumerated  An  entry  made  by  a  judge  of  probate 
in  Tex.  Code  Crim.  Proc.  (1895),  art.  on  his  trial  docket  in  these  words, 
839.  But  it  seems  that  the  sentence  it-  "  Estate  of  Solomon  Perkins,  deceased, 
self  need  not  recite  these  facts,  as  in  Final  settlement.  Settlement  made," 
the  absence  of  any  statute  requiring  in  connection  with  memoranda  in- 
the  record  to  make  such  affirmative  dorsed  on  the  executor's  account  cur- 
showing  it  will  be  presumed  that  the  rent  by  one  of  the  attorneys  in  the 
trial  judge  complied  with  the  provisions  cause,  showing  the  terms  of  the  settle- 
of  article  838  of  the  Code  of  Criminal  ment,  and  the  parol  evidence  of  the 
Procedure.  Johnson  v.  State,  14  Tex.  judge  that  he  had  pronounced  an  oral 
App.  306.  decree  in  conformity  with   the  memo- 

2.  In  Writing.  —  All  decrees  must  be  randa,  is  insufficient  to  authorize  the 
rendered  in  writing.  Ala.  Civ.  Code  rendition  of  a  final  decree  at  a  subse- 
(1896),  §  845.  quent  term  7iunc  pro  tunc.     Perkins  v. 

To  be  Entered  on  Minutes.  — All   de-     Perkins,  27  Ala.  479. 
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The  State  of  Alabama, 
Jefferson  County, 


In  Chancery, 
At  Birmingham,  Alabama,  Sixteenth  District, 
Northwestern  Chancery  Division. 
May  Term,  \Wd.'^ 
John  Doe,  complainant,^   ^ 

against  V  No.  ISIS.^ 

Richard  Roe,  defendant.^  ) 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  proofs  in 
the  cause,  and  thereupon,  upon  consideration  thereof,  the  court  is  of 
the  opinion  that  {Here  set  out  the  declaratory  pari^. 


1.  In  Term  Time.  —  Decrees  must  be 
rendered  in  term  time,  if  practicable; 
but  in  cases  deemed  by  the  chancellor 
difficult,  he  may  reserve  the  rendition 
of  decree  until  vacation,  and  may  ren- 
der it  any  time  before  or  during  the 
next  term.  Ala.  Civ.  Code  (1896),  § 
845.  And  the  decree  may  be  made  in 
vacation  by  consent  of  the  parties  en- 
tered of  record  in  term  time.  Lewis  v. 
Lewis,  Minor  (Ala.)  35. 

Decree  Upon  Agreement  in  Vacation.  — 
In  Hunt  V.  Stockton  Lumber  Co.,  113 
Ala.  387,  the  cause  having  been  sub- 
mitted under  an  agreement  for  a  de- 
cree in  vacation,  the  following  decree 
was  rendered,  to  wit: 

"  This  cause  having  been  submitted 
in  vacation  by  agreement  between  the 
solicitors  of  record,  upon  the  pleading 
and  an  agreement  of  facts,  it  is  or- 
dered, adjudged  and  decreed: 

r.  That  the  defendants,  George.  IV. 
Robinson  and  Benjamin  F.  McMillan, 
having  no  interest  in  this  litigation,  be 
and  they  are  discharged  in  accordance 
with  the  prayer  of  their  answer. 

2.  That  the  Stockton  Lumber  Com- 
pany is  the  owner  of  the  legal  title  to 
the  lands  which  are  the  subject  of  this 
litigation,  subject,  however,  to  the 
rights  and  equities  asserted  by  the 
complainant  in  his  original  bill  of 
complaint,  as  amended;  and  that  the 
complainant,  Henry  J.  Hunt,  is  enti- 
tled to  the  relief  prayed  for  in  said  bill 
of  complaint,  subject  only  to  the  proper 
adjustment  of  said  land  account. 

3.  That  the  register  of  this  court 
forthwith,  and  he  is  hereby  directed, 
after  giving  due  notice  to  all  of  the 
parties  in  interest,  to  hold  a  reference 
and  ascertain  and  report  to  the  chan- 
cellor not  later  than  the  first  day  of 
the  next  term  of  this  court,  the  present 
status  of  the  said  account  so  provided 
for  by  said  agreement,  charging  said 
account  with  all  items  with  which  it  is 


properly  chargeable,  and  crediting  it 
with  all  items  which  the  said  Henry 
J.  Hunt  may  be  entitled  to  have  so 
credited. 

4.  That  all  other  questions  are  re- 
served for  the  future  consideration  and 
decree  of  this  court." 

2.  Parties  Complainant.  —  A  decree 
which  does  not  designate  the  person  or 
persons  in  whose  favor  it  is  rendered 
is  void  for  uncertainty.  Turner  v. 
Dupree,  19  Ala.  198  {citing  Joseph  v. 
Joseph,  5  Ala.  280).  Thus  a  decree  in 
favor  of  "  the  legatees  of  Philip  Joseph  " 
is  void,  it  not  appearing  in  the  record 
who  the  legatees  of  Philip  Joseph*  are. 
Joseph  V.  Joseph,  5  Ala.  280.  And  a 
decree  against  an  administrator  in  favor 
of  "the  legal  representative"  of  the 
distributee  is  void  for  uncertainty. 
Kyle  V.  Mays,  22  Ala.  673  (citing  Joseph 
V.  Joseph,  5  Ala.  280;  Turner  v.  Du- 
pree, 19  Ala.  198;  Hughes  z>.  Mitchell, 
19  Ala.  268). 

3.  Parties  Defendant.  —  A  mistake  in 
the  christian  name  of  a  party  against 
whom  a  decree  is  rendered,  when  the 
true  name  appears  in  the  record,  is  a 
mere  clerical  error  and  may  be  amended. 
McBroom  v.  McBroom,  19  Ala.  173. 
And  a  decree  directing  the  "adminis- 
trator of  fVilliam  Thomas,  who  was  the 
administrator  of  Joseph  Thomas,'^  to 
pay  certain  sums,  is  not  void  for  un- 
certainty, but  is  amendable  by  other 
parts  of  the  record,  where  the  name 
of  the  administrator  is  stated,  and  will 
be  considered  amended  accordingly. 
Thomas  v.  Sterns,  33  Ala.  137. 

4.  In  probate  conrt,  the  caption  of  the 
decree  may  be  as  follows,  to  wit: 

~\  P  r_o  b  a  t  e 

"  The  State  of  Alabama, 
Jefferson  County. 


In  the  matter  of"  {naming  \ 
subject-matter  of  case).      f 


Court, 
^Regular 
Term,  June 
10,  1899. 
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It  is  therefore  ordered,  adjudged  and  decreed^  that  {Here  set  out  t Jit 
mandatory  part^.  ^ 

George  Johnson^  Chancellor  {or  Judge  of  Probate).'^ 

Form  No.  i  2  1 1  4  .* 

In  the /*r^^a/^  Court  in  and  for  Pima  County,  Territory  of  Arizona. 
In  the  matter  of  the  estate  )  ^^  ,  t-     1  t>.-     l 

0/ John  Doe,  deceased      f  ^^""'^^  «^  ^'"^^  Discharge. 

The  said  estate  appearing  to  have  been  fully  administered,  and  it 
being  shown  by  James  Doe,  the  administrator  thereof,  by  the  produc- 
tion of  satisfactory  vouchers,  that  all  sums  of  money  due  from  said 
administrator  have  been  paid  by  him,  and  that  under  order  of  the 
court  he  has  delivered  to  the  parties  interested  all  the  property  of 
the  estate  and  has  performed  all  acts  lawfully  required  of  him. 

It  is  ordered,  adjudged  and  decreed  that  said  administrator  and  his 


1.  Words  of  Art.  —  The  word  "con- 
sidered," used  in  connection  with  other 
proper  words,  may  be  sufficient  to  give 
an  entry  the  force  and  effect  of  a  formal 
decree,  as  that  it  is  "considered"  by 
the  court  that  the  plaintiff  recover  or 
have  relief  as  prayed  for;  yet  an  entry 
that  "upon  consideration  the  court  is 
of  opinion  that  the  complainant  is  enti- 
tled to  make"  a  certain  defense  not 
followed  by  words  decreeing  relief  is 
not  a  final  decree.  Thompson  v.  Mad- 
dux, 105  Ala.  326.  And  so  where  the 
entry  was  that  "  This  cause  is  heard  in 
vacation  upon  the  submission  hereto- 
fore made,  and  on  consideration  I  am 
of  opinion  that  the  complainant  is  en- 
titled to  relief.  It  is  referred  to  the 
register  to  state  an  account,"  etc.,  it 
was  not  a  final  decree.  Richardson  v. 
Peagler,  in  Ala.  478. 

2.  Kandatory  Part  —  Description  of 
Parties.  —  See  supra,  notes  2,  3,  p.  860. 

Subject-matter.  —  The  decree  must 
identify  and  specify  the  subject-matter. 
Gayle  v.  Singleton,  i  Stew.  (Ala.)  566. 

Interest.  —  Decrees  for  the  payment 
of  money,  other  than  costs,  bear  inter- 
est from  the  day  of  rendition.  Ala. 
Civ.  Code  (1896),  §  2628. 

For  Performance  of  Some  Act  to  Pre- 
scribe Time. — The  time  within  which 
the  act  is  to  be  performed  must  be  pre- 
scribed in  a  decree  for  the  execution  of 
a  conveyance,  the  delivery  of  deeds  or 
any  other  specified  act.  Ala.  Civ.  Code 
(1896),  §  853. 

Time  Within  Which  to  Impeach  De- 
cree.— A  decree  against  infants  need 
not  prescribe  a  time  within  which  they 
may  impeach  it  after  attaining  their 
majority.  Catof.  Easley,  2  Stew.  (Ala.) 
214;  Kennedy  v.  Kennedy,  2  Ala.    571. 


Infants,  married  women  and  persons 
of  unsound  mind,  must  be  allowed 
twelve  months  from  the  determination 
of  their  respective  disabilities  to  show 
cause  against  the  decree.  Ala.  Civ. 
Code  (1896),  §  757. 

Illustrations. — The  following  decree, 
relieving  a  minor  of  disabilities  of 
nonage  and  drawn  under  Ala.  Civ. 
Code  (1896),  §  833,  will  illustrate  the 
form  of  the  mandatory  part,  to  wit: 

"It  is  ordered,  adjudged,  and  decreed 
thatyisAw  Doe,  a  minor,  who  is  over  the 
age  of  eighteen  years,  be  and  he  is 
relieved  of  the  disabilities  of  nonage, 
and  he  is  vested  with  the  power  to  sue 
and  be  sued,  contract  and  be  contracted 
with,  to  buy,  sell  and  convey  real  es- 
tate, generally  to  do  and  perform  all 
acts,  which  such  minor  could  do  if 
twenty-one  years  of  age. 

It  is  further  decreed  that  the  said 
fohn  Doe  pay  the  costs  of  this  proceed- 
ing,for  which  execution  may  be  issued." 

See  also,  for  illustrations  of  decrees 
in  Alabama,  Forms  Nos.  10097,  10095, 
10084,  10083,  10081,  10079,  10077,  10074, 
10031,  10007,  10006,  100C4,  looor,  9999, 
9996,  9949.  9948,  9946,  7993,  7964. 

3.  Signatnre.  —  The  failure  of  a  pro- 
bate judge  to  sign  the  minutes  of  the 
term  does  not  invalidate  the  decree. 
Frazier  v.  Praytor,  36  Ala.  6gi. 

4.  Decrees  made  by  the  probate  courts 
or  judges  thereof  need  not  recite  the 
existence  of  facts  or  the  performance 
of  acts  upon  which  the  jurisdiction  of 
the  court  or  judge  may  depend.  Only 
the  matter  ordered  or  adjudged  need  be 
contained  therein.  Arizona  Rev.  Slat. 
(1887),  §  1278. 

See,  generally,  notes  to  Form  No. 
I 1840,  supra. 
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sureties  be  and  they  are  hereby  discharged  and  released  from  all  lia- 
bility hereafter  to  be  incurred;  that  the  said  estate  is  fully  distributed 
and  said  trust  settled  and  closed. 
Dated  this  tenth  day  oi  June,  i899. 

John  Marshall,  Judge.^ 

Form  No.  12115." 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

Come  the  parties  by  their  respective  solicitors,  and  it  appearing  ta 
the  court  that  {^Here  set  out  findings)}' 

It  is  therefore  adjudged,  ordered  and  decreed  that  (^Here  set  out 
mandatory  par{).^ 


1.  Signature.  —  Probate  decrees  must 
be  entered  at  length  in  the  minute  book 
of  the  court,  and  upon  the  close  of  each 
term  the  judge  must  sign  the  minutes. 
Arizona  Rev.  Stat.  (18S7),  §  1278. 

2.  See,  generally,  notes  to  Form  No. 
11841,  supra. 

Decree  by  Default.  —  A  decree  by  de- 
fault cannot  be  rendered  unless  the 
defendant  has  been  served  with  process 
twenty  days  before  the  commencement 
of  the  term,  but  when  the  decree  recites 
that  it  appears  to  the  court  that  the  de- 
fendant had  been  duly  summoned,  and 
there  is  no  showing  to  the  contrary,  the 
appellate  court  will  not  presume  that 
the  decree  was  prematurely  rendered. 
Hale  V.  Warner,  36  Ark.  217. 

3.  Findingpi.  —  It  is  informal  and 
irregular  to  make  a  decree  without  set- 
ting out  the  premises  upon  which  it  is 
predicated.  Hartfield  v.  Brown,  8  Ark. 
283. 

4.  IHostration  —  In  Saleski  v.  Boyd, 
32  Ark.  74,  will  be  found  the  following 
decree,  to  wit:  "Come  the  parties, 
by  their  respective  solicitors,  and  the 
master's  report  heretofore  filed  herein, 
is  in  all  things  approved  and  confirmed, 
and  a  fee  of  $25  allowed  him  and  taxed 
as  costs  in  this  suit;  and  this  cause  was 
heard,  and  by  consent  the  following 
decree  is  entered  herein;  and  it  ap- 
pearing to  the  court  that  plaintiff  and 
defendant  are  joint  owners  of  Lot  No. 
7,  in  Block  No.  7,  in  the  Town  of 
Argentc  etc.;  that  they  jointly  pur- 
chased the  same  for  the  purpose  of 
erecting  a  hotel  thereon,  and  at  the 
time  of  purchase  agreed  to  put  in  an 
equal  cash  capital,  in  the  purchase 
and  improvement  of  said  lot,  and  to 
bear  equally  all  expenses  of  carrying 
on  said  business,  and  share  equally  in 
the  profits   thereof;   and   it  appearing 


that  said  plaintiff  has  advanced  and 
expended  the  sum  of  %S47-3^<  toward 
the  purchase  and  improvement  of  said 
lot;  and  it  further  appearing  to  the 
court,  that  it  is  impracticable  to  divide 
the  said  lot,  and  that  the  same  cannot 
be  partitioned  without  manifest  injury 
to  both  parties.  It  is  therefore  ad- 
judged, ordered  and  decreed  that  said 
lot,  together  with  all  the  buildings,  ap- 
purtenances and  improvements  there- 
on, be  sold  at  public  auction,  etc.,  by 
a  commissioner,  etc.,  and  that  said 
commissioner,  after  first  paying  the 
costs  of  this  suit,  and  expenses  of 
sale  out  of  the  proceeds  of  sale,  shall 
pay  the  residue  thereof  to  plaintiff 
and  defendant  as  follows,  to-wit: 
^4j.2q-6gths  to  plaintiff,  and  to  defend- 
ant, 222i.2g-6gths  of  said  residue;  and 
it  is  further  adjudged,  ordered  and  de- 
creed, that  if  said  property  shall  not 
sell  for  enough  to  reimburse  both  plain- 
tiff and  defendant  to  the  full  amount 
respectively  advanced  and  expended 
by  them  in  the  purchase  and  improve- 
ment of  said  lot,  defendant  shall 
be  first  reimbursed  to  the  extent  of 
$7675.69,  that  being  the  excess  ex- 
pended by  him  over  the  amount  ex- 
pended by  plaintiff,  and  the  residue  to 
be  divided  equally  between  them;  and 
if  said  property  shall  sell  for  less  than 
%i6y^.6g,  that  the  whole  of  the  pur- 
chase money,  less  costs  of  suit,  and 
expenses  of  sale,  shall  be  paid  to  de- 
fendant, and  that  he  also  have  and 
recover  of  plaintiff  the  difference  be- 
tween the  sum  of  %i6yj.6g,  excess  of 
amount  expended  by  plaintiff  in  the 
purchase  and  improvement  of  said  lot, 
and  that  he  have  execution  therefor  as 
soon  as  the  specified  amount  can  be 
judicially  ascertained  on  the  further 
hearing  of  this  cause." 
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Form  No.  i  2  1 1  6 . 

ae-ainst''^    /  In  Chancery, 

And  now,  to  wit,  this  sixteenth  day  oi  March,  a.  d.  i8P9,  this  cause 
coming  on  to  be  heard  in  the  presence  oi  Jeremiah  Mason,  oi  coMn^tX 
with  the  complainant,  and  Joseph  Story,  of  counsel  with  the  defendant, 
and  the  pleadings  and  proofs  having  been  read  and  the  arguments 
of  the  respective  counsel  having  been  heard  and  considered,  and  the 
chancellor  having  duly  considered  the  said  pleadings,  proof  and  argu- 
ments, it  is,  on  this  sixteenth  day  of  March,  a,  d.  \%99,  ordered 
adjudged  and  decreed  by  the  chancellor  that  (Here  set  out  mandatorv 
party^  -^ 

John  Marshall,  Chancellor.^ 

Form  No.  1 2  1 1 7 . 
(Dist.  of  Col.  Supreme  Ct.  Eq.  Rules,  No.  83.)' 

[In  the  Supreme  Court  of  the  District  of  Columbia,  the  tenth  day  of 
June,  i899. 
John  Doe,  complainant,    \ 

v.  \  In  Equity,  No.  57.]* 

Richard  Roe,  defendant.  1 

This  cause  came  on  to  be  heard  (or  to  be  further  heard)  at  this  term 
and  was  argued  by  counsel;  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged,  and  decreed  as  follows,  viz: 

{^Here  insert  the  decree').  ® 


[By  order  of  the  court, 


John  Marshall,  Justice.] 


4 


1.  Against  In&nt.  —  In  a  decree  thereof,  nor  the  report  of  any  master, 
against  an  infant,  a  day  must  be  given  nor  any  other  prior  proceeding,  shall  be 
to  such  infant,   after  arriving  at  ma-  recited  or  stated. 

jority,  to  show  cause  against  the  decree.  4.  The  matter  enclosed  by  [  ]  is  not 

In  such  case  the  decree  may  be  as  fol-  set  out  in  the  rule. 

lows,  to  wit:  "And  it  is  ordered,  ad-  6.  Clerical  mistakes  in  decrees  or  decre- 

judged  and  decreed  by  the  Chancellor,  tal  orders,  or  errors  arising  from  any  ac- 

that  this  decree  is  to  be  and  shall  be  cidental  slip  or  omission,  may  at  any 

binding  upon  the  said  Sarah  C.  Brown,  time,    before    an     actual     enrollment 

the  infant,  unless  she,  the  said  Sarah  thereof,   be  corrected  by  order  of  the 

C.  Brown,  shall,   in  six  months  after  court  or  of  a  justice  thereof,  upon  peti- 

she  shall  attain  the  age  of  twenty-one  tion,  without  the  form  or  expense  of  a 

years,  (being  served  with  process  for  rehearing.     Dist.  of  Col.  Supreme  Ct. 

that    purpose)   show   unto    this   court  Eq.  Rules,  No.  82. 

good '  cause   to  the  contrary."     Lock-  Precedents.  —  In  McGuire  r.  Briscoe, 

wood  V.  Stradley,  i  Del.  Ch.  298.  2  Hayw.  &  H.  (D.  C.)  54,  will  be  found 

2.  Signatore.  —  See  Cochran  v.  a  decree  setting  aside  a  sale  by  a  trustee 
Couper,  2  Del.  Ch.  27.  under  the  insolvent  law  and  ordering 

Chancellor  ad  Litem.  —  Decrees  by  a  a  resale,  which,  omitting  the  caption, 

chancellor  ad  litem  appointed  in  cer-  is  as  follows,  to  wit: 

tain  cases  as  prescribed  by  the  statute  "  This  cause  standing  ready  forhear- 

shall  in  all  respects  be  of  the  like  na-  ing,  and  being  submitted,  the  counsel 

ture  as  other  decrees.     Del.  Rev.  Sut.  for  the  parties  were  heard,  and  the  pro- 

(1893),  p.  710,  c.  7.  ceedings  read  and  considered. 

3.  TMs  rule  prescribes  that  in  draw-  It  is  therefore,  this  zist  day  o\June, 

ing  up  decrees  neither  the  bill,  nor  an-  i8j'/,  ordered,  adjudged   and   decreed 

swer,  nor  other  pleadings,  nor  any  part  that  the  sale  made  on  the  17th  day  of 
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Mav,  A.  D.  i8^jr,  of  the  premises  men- 
tioned in  the  proceedings,  be  and  the 
same  is  hereby  annulled  and  declared 
to  be  void,  and  that  the  deed  executed 
in  consequence  thereof  on  the  8th  day 
oijuly,  A.  D.  iS^j-,  by  the  trustees,  Ed- 
ward Simmes  and  Richard  E.  Simrnes, 
and  mentioned  in  the  proceedings,  be 
and  the  same  is  hereby  annulled  and 
declared  to  be  totally  void. 

And  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  premises  be 
sold;  that  Walter  D.  Davidge  of  the  City 
of  Washington,  D.  C,  be  and  hereby  is 
appointed  trustee  to  make  such  sale, 
and  that  the  cause  and  manner  of  his 
proceedings  shall  be  as  follows:  He 
shall  first  file  in  the  clerk's  office  of  this 
Court  his  bond  to  the  United  States  in 
the  penalty  of  %j,ooo,  with  surety  or 
sureties  to  be  approved  by  this  Court 
or  a  judge  thereof,  conditioned  for  the 
faithful  performance  of  the  trust  re- 
posed in  him  by  this  decree,  or  which 
may  be  reposed  in  him  by  any  further 
order  or  decree  in  this  cause.  He  shall 
then  proceed  to  make  sale  of  said  prem- 
ises at  public  auction,  having  first  given 
at  least  four  weeks  previous  notice  by 
advertisement  in  the  '  National  Intelli- 
gencer,'' published  twice  a  week  for  said 
four  weeks,  of  the  time  and  place  and 
terms  of  sale,  which  terms  shall  be  as 
follows:  One-fourth  of  the  purchase 
money  to  be  paid  in  cash,  and  the  resi- 
due in  three  equal  payments  at  six, 
nine  and  twelve  months  from  the  day 
of  sale,  the  said  deferred  payments  to 
bear  interest,  and  to  be  secured  by  the 
bonds  or  notes  of  the  purchaser,  with 
surety  or  sureties  to  be  approved  by  the 
trustee. 

And  as  soon  as  may  be  convenient 
after  said  sale,  the  said  trustee  shall  re- 
turn to  this  Court  a  full  report  of  the 
same,  with  an  affidavit  of  the  truth 
thereof,  and  of  the  fairness  of  such  sale 
annexed.  And  on  the  ratification  of 
said  sale,  and  the  payment  of  the  whole 
purchase  money,  the  said  trustee  shall 
convey  to  the  purchaser  or  purchasers, 
his  or  their  heirs  and  assigns,  the 
premises  sold,  with  all  the  right,  title 
and  interest  therein  of  the  parties  to 
this  cause.  And  the  said  trustee  shall 
bring  into  this  Court  the  money  arising 
on  such  sale  to  abide  its  future  order. 
By  order  of  the  Court 

Test:  John  A.  Smith,  Clerk." 

The  following  form  is  copied  from  the 
records  in  De  Vaughn  v.  Hutchinson, 
165  U,  S.  566,  to  wit: 


"  In  the  5M/r^w^  Court  of  the  District 
of  Columbia,  holding  an  Equity  Term. 
James  H.  De  Vaughn, Emily 

De  Vaughn,  and  Rebecca  J. 

Kirk,  complainants, 

Benjamin  D.    V.  Mitchell,  i*"  {J^q  ^^"j^J' 

Richard  G.  Mitchell,  Sarah  •     J       ' 

W.    J/utchinson    and  her  \ 

husband,  John  B.  Hutchin-  \ 

j^iw,  ^/ a/j.,  defendants.       J 

This  cause  came  on  to  be  heard  by 
the  court  upon  the  demurrer  filed  by 
the  defendants,  Benjamin  D.  V.  Mitchell, 
Richard  G.  Mitchell,  Sarah  W.  Hutchin- 
soTi,  and  her  husband,  John  B.  Hutch- 
inson, to  the  above-named  amended  and 
supplemental  bill  No.  ij6o2,  and  was 
argued  by  counsel  for  the  respective 
parties,  submitted,  and  by  the  court, 
duly  considered: 

Whereupon,  it  is,  by  the  court,  ad- 
judged, ordered  and  decreed,  that  the 
said  demurrer  by  the  said  defendants, 
Benjamin  D.  V.  Mitchell,  Richard  G. 
Mitchell,  Sarah  W,  Hutchinson  and  her 
husband,  John  B.  Hutchinson,  be,  and 
the  same  is  hereby  sustained;  and  the 
said  complainants,  and  the  defendants 
herein  other  than  the  said  demurrants, 
having  made  known  to  the  court  that 
they  did  not  desire  to  amend  their  said 
bill,  and  elected  to  stand  on  the  same, 
it  is,  thereupon,  by  the  court,  now,  here, 
ordered,  adjudged  and  decreed  that  the 
equity  of  the  case,  as  between  said  de- 
murrants and  the  other  parties  to  the 
suit,  is  with  the  said  demurrants. 

And  the  court  further  orders,  ad- 
judges and  decrees,  that  the  lands, 
premises  and  appurtenances  described 
in  said  amended  and  supplemental  bill, 
and  in  the  exhibit  thereto,  made  part 
hereof,  and  marked  'Will,'  as  advised 
by  the  last  will  and  testament  of  Sa^n- 
uel  De  Vaughn  unto  the  heirs  of  the 
body  of  Martha  Ann  Mitchell,  begotten, 
and  to  their  heirs  and  assigns  forever, 
did  not  elapse  by  reason  of  the  death 
of  said  Martha  Ann  Mitchell  before 
that  of  the  said  testator  vested,  in  re- 
mainder, in  the  said  demurrants,  Ben- 
jamin D.  V.  Mitchell,  Richard  G.  Mit- 
chell, and  Sarah  W.  Hutchinson,  and, 
upon  and  after  the  death  of  the  Susan 
Brayf  eld  nsLxned  in  said  will,  the  said 
Benjamin  D.  V.  Mitchell,  Richard  G. 
Mitchell  and  Sarah  W.  Hutchinson,  be- 
came in  equal  right,  entitled  as  tenants 
in  common,  in  fee-simple,  to  the  said 
premises  and  appurtenances  so  advised 
to  the  said  heirs  of  the  body  of  Martha- 
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Form  No.  i  2  1 1  8 . 

(Fla.  Eq.  Ct.  Rules  (1892),  No.  88.)' 

[In  the  Circuit  Court  of  Duval  County,  Fourth  Judicial  Circuit  of 
Florida.     In  Chancery. 
John  Doe,  complainant, 
against 
Richard  Roe,  defendant.]^ 

This  cause  came  on  to  be  heard  (or  to  be  further  heard)  and  was 
argued  by  counsel;  and  thereupon,  upon  consideration  thereof,  it  is 
ordered,  adjudged,  and  decreed  as  follows,  viz:  (^Here  insert  the 
decree').  ^ 


Ann  Mitchell,  begotten,  to- wit,  the  said 
Benjamin  D.  V.  Mitchell,  Richard  C. 
Mitchell,  and  Sarah  W.  Hutchinson, 
who  now  own  the  same  in  fee-simple. 

And  the  court  further  orders,  ad- 
judges and  decrees  that  the  said  bill  in 
equity  be  and  the  same  is  hereby  dis- 
missed, with  costs,  for  which  costs  the 
said  defendants,  Benjamin  D.  V.  Mit- 
chell, Richard  G.  Mitchell  and  Sarah  W. 
Hutchinson  shall  have  execution  as  at 
law;  said  bill,  however,  being  retained 
as  hereinafter  provided,  for  the  pur- 
pose only  of  having  the  receivers 
herein  state  their  account  to  the  audi- 
tor, and  pay  over  the  balance,  when 
found,  to  the  defendants,  hereinafter 
named. 

And  the  court  further  orders,  ad- 
judges and  decrees  that  this  cause 
shall  be  and  the  same  is  hereby  re- 
ferred to  the  auditor  of  this  court  to 
take  an  account  of  the  rents  and  profits 
of  said  premises  hereby  decreed  to 
belong  to  the  said  Benjamin  D.  V. 
Mitchell,  Richard  G.  Mitchell  2ind  Sarah 
W.  Hutchinson,  and  which  rents  and 
profits  have  been,  or  shall  be,  collected 
by  the  said  receivers  herein  appointed, 
and,  also  of  the  expenses  incurred  on 
account  of  the  same,  as  hereinafter 
found  by  this  court;  and  that  such  re- 
ceivers shall,  forthwith,  upon  and 
after  said  finding  by  the  court,  pay 
the  said  rents  and  profits,  so  found  to 
be  in  their  possession,  in  equal  parts, 
to  the  said  Benjamin  D.  V.  Mitchell, 
Richard  G.  Mitchell,  and  Sarah  W. 
Hutchinson. 

And  the  court  further  orders,  ad- 
judges and  decrees  that  the  said  re- 
ceivers shall,  forthwith,  surrender 
possession  of  the  said  premises  to  the 
said  demurrants,  Benjamin  D.  V.  Mit- 
chell, Richard  G.  Mitchell,  Sarah  IV. 
Hutchinson,  and  her  hnsh&nd,  John  B. 
Hutchinson,  and  save  only  as  to  their 


responsibility   for  said   rents,   said  re- 
ceivers are  hereby  discharged. 

A.  C.  Bradley,  Justice. 
December  16,  i8g2." 

1.  TMs  rule  prescribes  that  in  draw- 
ing up  decrees  neither  the  bill  nor 
answer,  nor  other  pleading,  nor  any 
part  thereof,  nor  the  report  of  any  mas- 
ter, nor  any  prior  proceeding,  shall  be 
recited  or  stated  in  the  decree.  Fla. 
Eq.  Ct.  Rules  (1892),  No.  88. 

When  Bendered.  —  All  decrees  passed 
in  vacation  shall  have  the  same  force 
and  effect  as  if  done  in  term  time.  Fla. 
Rev.  Stat.  (1892),  ^  1407. 

2.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  rule. 

3.  Clerical  mistakes  in  decrees  or  de- 
cretal orders  or  errors  arising  from  any 
accidental  slip  or  omission,  may,  at  any 
time  before  the  actual  entry  thereof,  be 
corrected  by  order  of  the  court  or  judge 
upon  petition  without  the  form  or  ex- 
pense of  a  rehearing.  Fla.  Eq.  Ct. 
Rules  (1892),  No.  87. 

Illustrations.  —  In  May  v.  May,  ig  Fla. 
373,  the  decree  in  a  suit  against  the 
representative  of  a  deceased  guardian 
and  his  sureties  upon  the  guardian's 
bond,  for  the  settlement  of  the  guardi- 
an's account  and  to  establish  their  lia- 
bility, and  for  a  decree  against  them 
for  the  amount  due  from  the  guardian 
to  his  ward,  is  set  out  as  follows,  to  wit: 
"  This  cause  having  been  called  up 
on  Friday,  the  /yth  day  of  December, 
A.  D.  18^0,  in  open  court  at  Monticello, 
Florida,  in  the  county  oi  Jefferson,  and 
the  same  having  been  set  for  hearing 
by  consent  of  counsel  for  complainants 
and  defendants,  at  Tallahassee,  Florida, 
on  Wednesday,  the  22d  day  of  December, 
A.  D.  \%8o,  and  the  same  coming  on  to 
be  heard  at  Tallahassee  on  the  day  last 
aforesaid,  pursuant  to  such  arrange- 
ment, and  having  been  argued  by  P. 
W.   White,  George  P.  Raney  and  T.  L. 
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(Precedent  in  Crittenden  v.  Coleman,  74  Ga.  338.)* 
The  jury,   to  whom  was  submitted  the   issue   described   above, 


Clarke,  of  counsel  for  complainants, 
and  hy  John  A.  Henderson,  of  counsel 
for  defendants,  the  executrix  and  execu- 
tors of  Asa  May,  deceased,  and  the 
court  having  considered  the  pleadings 
and  evidence  of  file  in  said  cause,  and 
having  advised  of  its  opinion  in  the 
premises,  doth  order,  adjudge  and  de- 
cree that  the  complainant,  Eva  Lee  May, 
do  recover  of  the  defendant,  James  M, 
A7^a/rjV/&,as  executor  of  the  last  will  and 
testament  of  Alvin  May,  deceased, 
and  of  Margaret  M.  May  as  executrix 
and  Elliot  M.  May  and  Samuel  Pasco  as 
executors  of  the  last  will  and  testament 
of  Asa  May,  deceased,  and  of  the  de- 
fendant, George  W.  Taylor,  the  sum  of 
seven  thousand  eight  hundred  and  ninety- 
one  dollars  and  twenty  cents,  {%7,8gi.2o), 
the  sum  ascertained  by  the  court  to  be 
due  to  the  complainant. 

And  it  is  further  ordered,  adjudged 
and  decreed  thai  the  defendants,  yaw^j 
M.  Kilpatrick,  as  executor  as  aforesaid, 
and  Margaret  M.  May  as  executrix, 
and  Elliot  M.  May  and  Samuel  Pasco  as 
executors  aforesaid,  and  the  defend- 
ants, George  W.  Taylor,  do  pay  the  said 
sum  of  money,  with  interest  thereon 
from  the  date  of  this  decree,  into  the 
registry  of  this  court,  (taking  therefor 
the  receipts  of  the  Clerk  of  the  Circuit 
Court  oi  Jefferson  county,  Florida,)  on 
or  before  the  third  {^jd)  day  oi  January 
next,  and  said  Clerk  is  hereby  ordered 
to  receive  and  hold  the  same  subject  to 
the  order  of  the  court  in  this  cause. 

And  it  is  further  ordered  and  de- 
creed that  in  default  of  payment  being 
made  on  or  before  said  third  (jd)  day 
of  January  aforesaid,  a  writ  fieri  facias 
or  execution  do  issue  in  the  form 
used  in  the  Circuit  Courts  in  suits  at 
common  law  out  of  the  Clerk's  ofl5ce 
for  the  said  sum  of  money  and  interest 
as  aforesaid  and  the  costs  of  these  pro- 
ceedings in  favor  of.  the  complainant 
and  against  the  defendants  as  afore- 
said, the  same  to  be  levied  of  the  goods 
and  chattels,  lands  and  tenements, 
which  were  of  the  said  Alvin  May  at 
the  time  of  his  death,  and  which  have 
come  to  the  hands  of  his  said  executor 
to  be   administered,  and  of  the  goods 


and  chattels,  lands  and  tenements, 
which  were  of  the  said  Asa  May,  at  the 
time  of  his  death,  and  which  have  come 
to  the  hands  of  his  executrix  and  ex- 
ecutors aforesaid  to  be  administered, 
and  of  the  goods  and  chattels,  lands 
and  tenements  of  the  defendant,  George 

IV.  Taylor;  and  that  the  sheriff  oi 
Jefferson  county,  or  other  sheriff  col- 
lecting any  moneys  on  said  execution, 
do  pay  the  same  into  the  registry  of 
this  court  in  the  manner  above  pro- 
vided; and  that  the  sum  of  yf//v  dollars 
is  hereby  allowed  Daniel  L.  Oakley  as 
compensation  for  his  services  as  Ex- 
aminer in  this  cause,  the  same  to  be 
taxed  against  the  defendants  as  afore- 
said as  costs  herein;  and  that  the  Clerk 
of  the  Circuit  Court  oi  Jefferson  county 
do  tax  the  other  costs  of  these  pro- 
ceedings. 

Done,  ordered  and  decred  at  Cham- 
bers in  Tallahassee,  Florida,  on  this 
twenty-fourth  {24th)  day  of  December, 
A.  D.  l8<?o." 

For  other  forms  of  decrees  in  Florida 
see  Le  Baron  v.  Fauntleroy,  2  Fla.  276;, 
Bradford  v.  Marvin,  2  Fla.  463;  Hinson 

V.  Booth,  39  Fla.  833;  and  Forms  Nos. 
9941,  532. 

Interest.  —  All  decrees  shall  bear  in- 
terest at  the  rate  of  eight  per  centum 
per  annum.  Fla.  Rev.  Stat.  (1892),  § 
1176. 

1.  Signature.  —  Decrees  in  equity  may 
be  signed  by  the  judge  when  pro- 
nounced, and  shall  be  recorded  upon 
the  minutes  of  the  court  without  any 
other  enrollment.  Fla.  Rev.  Stat. 
(1892),  §  1448;  Fla.  Eq.  Ct.  Rules  (1892), 
No.  87.  And  no  process  shall  be  issued 
or  other  proceedings  had  on  any  final 
decree  or  order  until  the  same  shall 
have  been  signed  arid  recorded  as  afore- 
said.    Fla.  Rev.  Stat.  (1892),  §  1448. 

2.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  rule. 

3.  In  Qeneral.  —  A  superior  court  has 
full  power  to  model  its  decrees  so  as  to 
meet  the  exigencies  of  each  case.  2 
Ga.  Code  (1895),  §  4853- 

Immaterial  Errors.  —  Error  in  matter 
of  form  only,  though  apparent  on  the 
face  of  the   decree,  is  not  a  sufficient 
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having  returned  a  verdict  in  favor  of  the  complainants  against  Crit- 
tenden Brothers,^  it  is  ordered  and  adjudged  and  decreed  that  the 
sum  of  money  placed  in  the  hands  of  the  receiver  of  this  court  by 
Crittenden  Brothers  in  Heu  of  goods  ordered  to  be  turned  over  to  said 
receiver  by  the  said  Crittenden  Brothers,  be  recovered  of  the  said 
Crittenden  Brothers  in  favor  of  the  creditors  of  A.  Lane  &>  Company, 
and  that  the  same  remain  in  the  hands  of  the  receiver,  subject  to  the 
further  order  of  this  court  as  to  distribution  among  them.  It  is 
further  ordered  and  adjudged  that  complainants  recover  of  defend- 
ants, Crittenden  Brothers,  dollars  and cents  for  costs. 

[This  sixth  day  oi  June,  1884.^ 

John  Marshall,  }.  S.C,  S.  W.  Q.'^Y 


ground  for  reversing  the  decree. 
Guerry  v.  Ferryman.  12  Ga.  14. 

Secital  of  Pleadiogs  and  Proof.  —  Ac- 
cording to  the  rule  of  practice  in  Geor- 
gia, the  decree  need  not  recite  the 
pleadings  and  proofs  in  the  cause,  as 
in  England.  Saunders  v.  Smith,  3  Ga. 
121. 

ninstrations  —  Damages  and  Injunc- 
tion. —  In  Macon  v.  Harris,  75  Ga.  761, 
the  following  decree  was  sustained,  to 
wit:  "That  the  complainant  do  re- 
cover of  and  from  the  defendants,  the 
Macon  Street  Railroad  Company,  the 
Mayor  and  Council  of  the  city  of  Maeon 
and  the  Bibb  Manufacturing  Company, 
damages  at  the  rate  of  one  hundred  dol- 
lars per  annum  from  the  sbth  day  of 
October,  iSSi,  until  their  compliance 
with  the  second  clause  of  this  decree, 
and  that  upon  the  application  of  com- 
plainant's counsel  execution  may  issue 
therefor. 

2d.  That  within  thirty  days  from  the 
date  of  this  decree,  said  defendants  do 
proceed  to  remove  from  Hawthorn 
street  in  front  of  the  premises  of  com- 
plainant, to-wit,  lots  nine  and  ten  of  the 
southern  range  of  two  acre  lots  in  the 
city  of  Macon,  the  railroad  laid  down 
upon  said  street,  by  or  under  the  au- 
thority of  said  defendants,  and  that 
they  and  their  confederates  and  agents 
be  perpetually  enjoined  from  using  any 
railroad  track  upon  said  street;  and 
that  this  clause  of  this  decree  may  be 
enforced  by  attachment. 

3d.  That  the  costs  of  this  case  be 
paid  by  respondents,  and  that  execu- 
tion do  issue  therefor.  July  ijth, 
i8<P5." 

Construing  Will.  —  In  Hayne  v.  Dun- 
lap,  72  Ga.  534,  the  following  decree 
construing  a  will  was  sustained,  to  wit: 
"  After  reading  and  considering  the 
foregoing  bill  and  answer  and  hearing 


argument  of  counsel,  it  is  considered, 
ordered,  adjudged  and  decreed  that 
the  true  construction  of  the  will,  about 
which  direction  is  sought  in  said  bill,  is 
as  follows:  The  words,  '  free  from  any 
charge  or  limitation  whatever,'  were 
intended  by  the  testator  simply  to  mean 
that  he  did  not  create  any  charge  or 
limitation  on  the  estate  given,  and  that 
he  intended  for  the  devisees  to  take  an 
absolute  fee-simple  estate.  The  words 
'  when  the  youngest  child  becomes  of 
age  the  proceeds  to  be  divided  equally 
between  my  wife  and  children,'  mean 
that  there  was  to  be  a  sale  of  the  land 
when  the  youngest  child  became  of 
age,  and  that  the  proceeds  of  that  sale 
were  to  be  equally  divided.  The  word 
'  proceeds  '  does  not  refer  to  the  income 
of  the  estate  up  to  the  time  when  the 
youngest  child  came  of  age,  but  refers 
alone  to  the  proceeds  of  a  sale  of  the 
property  named,  evidently  contem- 
plated by  the  testator." 

For  other  forms  see  Anderson  v. 
Green,  46  Ga.  361;  Cain  v.  Farmer,  74 
Ga.  38;  and  Forms  Nos.  10997,  532. 

1 .  Misnomer  of  Defendant  Partnership. — 
A  decree  rendered  against  a  partner- 
ship is  good,  although  in  the  decree 
the  names  of  the  partners  are  trans- 
posed in  the  firm  name.  Loyd  v. 
Hicks,  31  Ga.  140. 

2.  In  Vacation.  —  As  to  the  power  of 
the  court  to  render  decrees  in  vacation, 
see  «  Ga.  Code  (1895),  §  4855. 

3.  Signature.  —  A  decree  is  the  judg- 
ment of  the  judge,  in  equitable  proceed- 
ings, upon  the  facts  ascertained  and 
should  be  signed  by  him  and  entered 
on  the  minutes  of  the  court.  2  Ga. 
Code  (1895),  §  4851;  Munroe  v.  Dumas, 
42  Ga.  238;  Sloan  v.  Cooper,  54  Ga. 
486;  Bennett  v.  Brown,  56  Ga.  216. 

4.  The  matter  enclosed  by  [  J  will  not 
be  found  in  the  reported  case. 
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Form  No.  i  2  i  2  o . 

At  a  term  of  the  Circuit  Court  held  in  and  for  the  County  of  Cookt 
in  the  State  of  Illinois,  at  the  court-house  in  the  city  of  Chicago,  on  the 
ninth  day  of  April,  iS99.^ 

Present:  Hon.  /ohn  Marshall,  Judge. 

John  Doe     ) 

against       >  In  Chancery. 
Richard  Roe.  ) 

This  cause  having  come  on  to  be  heard,^  upon  the  bill  of  complaint 
herein,  the  answer  thereto,  the  replication  of  the  complainant  to  said 
answer  and  the  proofs  taken  in  said  cause,  and  having  been  argued 
by  counsel  for  the  respective  parties,  and  the  court  having  duly  con- 
sidered the  same,  does  find  that  {Here  set  out  the  declaratory  part')? 

It  is  ordered,  adjudged  and  decreed,  and  the  court  doth  hereby 
order,    adjudge   and    decree*   as  follows,  to  wit:    {Here  insert  the 


1.  Eflfect  of  Title.  —  A  decree  entitled 
as  of  a  certain  term  of  court  and  so  cer- 
tified in  the  record  on  appeal  is  conclu- 
sive evidence  that  the  decree  was  made 
in  term  time  and  not  in  vacation. 
Mason  v.  Patterson,  74  111.  191.  As  to 
the  power  of  the  court  to  render  decrees 
in  vacation,  see  Starr  &  C.  Anno.  Stat. 
(1896),  c.  37,  par.  70. 

2.  Becital  as  to  Appearance.  —  Where  a 
decree  recites  as  follows,  to  wit:  "  That 
this  day  came  the  said  complainant,  by 
Carpenter,  his  solicitor,  and  the  said 
defendants,  by  Geo.  E.  Wait,  their  solici- 
tor, and  this  cause  now  coming  on  to 
be  heard,"  etc.,  and  a  part  of  the  de- 
fendants were  served  personally  and 
the  others  by  publication,  it  was  held 
that  this  recital  would  be  construed  as 
an  appearance  by  all  of  the  defendants, 
all  having  been  served  in  contemplation 
of  law.  Humphrey  v.  Newhall,  48  111. 
116. 

3.  Declaratory  Part.  —  In  order  to  sus- 
tain a  decree  in  chancery,  the  evidence 
upon  which  it  is  based  must  in  some 
manner  be  preserved  in  the  record. 
White  V.  Morrison,  11  111.  361;  Ward  z/. 
Owens,  12  111.  283;  Nichols  J'.  Thornton, 
16  111.  113;  Waugh  V.  Robbins,  33  111. 
182;  Mason  z/.  Bair,  33  111.  194;  Quigley 
V.  Roberts,  44  111.  503;  Grob  v.  Cush- 
man,  45  111.  119;  Brooks  v.  Martin,  64 
111.  389;  Ryan  v.  Sanford,  133  111.  291. 
And  since  the  act  allowing  oral  testi- 
mony in  chancery,  it  has  been  a  settled 
practice  to  preserve  the  evidence  by 
recitals  in  the  decree  if  counsel  prefer 
that  method,  and  the  statements  of 
evidence  in  the  decree  can  no  more  be 
questioned  by  the  appellate  court  than 
can  those  of  a  bill  of  exceptions  in  a 
common-law  case.     Cooley  v.  Scarlett, 


38  111.  316.  Yet  it  is  not  absolutely 
essential  that  the  facts  shall  be  em- 
bodied in  the  decree  if  they  appear  in 
other  parts  of  the  record.  Bonnell  v. 
Lewis,  3  111.  App.  283;  Seymour  v.  Ed- 
wards, 31  111.  App.  50.  It  is  sufBcient 
if  the  facts  established  by  the  evidence 
are  recited  in  the  decree,  without  pre- 
serving therein  the  evidence  of  the  facts. 
Allen  V.  Le  Moyne,  ro2  111.  25.  See 
also  Nichols  v.  Thornton,  16  111.  113 
{citing  White  v.  Morrison,  ir  111.  361; 
Ward  V.  Owens,  12  111.  283);  Moore 
V.  School  Trustees,  19  111.  83. 

Where  a  decree  recited  that  "this 
cause  coming  on  for  hearing,  is  tried 
by  the  court  on  bill  and  answer  of  the 
defendant, yis^w  C.  Jones,  and  proofs; 
and  A.  G.  Gordon  is  appointed  special 
master  to  reduce  the  testimony  to 
writing,  as  heard  in  open  court;  and 
it  appearing  to  the  court  that,"  and  re- 
cited various  facts  which  were  sufficient 
to  support  the  decree,  although  the 
evidence  was  not  preserved  in  the 
record,  the  court  held  that  it  sufficiently 
appeared  from  the  recital  in  the  decree 
that  the  facts  were  found  by  the  court 
upon  the  evidence  in  the  case.  Jones 
V.  Neely,  72  111.  449.  See  also  Durham 
V.  Mulkey,  59  111.  91. 

Where  the  court,  in  its  decree,  refers 
to  the  evidence  upon  which  the  facts  are 
found  and  it  fails  to  support  the  find- 
ing, the  supreme  court  will  review  the 
finding  and  reverse  the  decree.  Ken- 
nedy V.  Merriam,  70  111.  228  {citing 
Preston  v.  Hodgen,  50  111.  56). 

4.  Words  of  Art.  —  The  terms  "  de- 
creed," "rendered,"  "judgment  ren- 
dered "  and  "ordered"  are  equivalent 
to  the  original  technical  terms  "it  is 
considered,"  and  are  sufficient  where 
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mandatory  parf).^ 


the  entry  shows  with  clearness  an 
actual  judgment  by  the  court.  John- 
son V.  Miller,  50  111.  App.  60;  Johnson 
V.  Miller,  55  111.  App.  168. 

1.  Parties  —  Generally.  —  A  decree 
that  money  shall  be  paid  "  to  the 
owners  of  the  judgment,"  without  de- 
termining who  those  owners  are,  is  ob- 
jectionable. De  Wolf  V.  Long,  7  111.  679. 
And  a  decree  requiring  a  conveyance 
"to  the  present  legal  heirs"  of  a 
party  named  "  who  shall  be  individu- 
ally named  in  said  conveyance,"  with- 
out finding  who  they  are,  imposes  an 
unnecessary  burden,  in  ascertaining 
who  are  such  heirs,  upon  those  re- 
quired to  convey.  Low  v.  Graff,  80 
111.  360.  But  a  decree,  which,  after 
finding  the  amount  due  petitioners, 
directs  the  master  to  pay  proceeds  of 
sale  to  them,  or  to  such  person  as  shall, 
as  their  assignee  or  representative,  be 
entitled  thereto,  does  not  violate  the 
rule  laid  down  in  DeWoff  f.  Long,  7 
111.  679.  Barstow  v.  McLachlan,  5  111. 
App.  96. 

Unknown  Parties.  —  All  decrees  made 
with  respect  to  unknown  persons  shall 
have  the  same  effect  and  be  as  binding 
and  conclusive  upon  them  as  though 
such  suit  or  proceeding  had  been  in- 
stituted against  them  by  their  proper 
names.  Starr  &  C.  Anno.  Stat.  111. 
(1896),  c.  22,  par.  43. 

Infant.  —  A  decree  against  an  infant 
who  has  appeared  by  a  guardian  ad 
litem,  which  does  not  set  forth  that  it  is 
a  consent  decree,  will  not  be  declared 
void  because  it  is  a  consent  decree,  un- 
less it  is  proved  that  the  consent  was 
fraudulent  or  that  the  decree  is  contrary 
to  the  interests  of  the  infant.  Franklin 
Sav.  Bank  v.  Taylor,  53  Fed.  Rep.  854. 

Mandatory  Part  —  A  mount.  —  A  decree 
should  ascertain  the  precise  amount  to 
be  paid  and  not  leave  it  to  computa- 
tion. Smith  V.  Trimble,  27  111.  152; 
Tompkins  v.  Wiltberger,  56  111.  385; 
Hards  v.  Burton,  79  111.  504.  Thus, 
where  a  decree  subjects  certain  prop- 
erty to  the  satisfaction  of  a  judgment, 
and  orders  a  sale  for  that  purpose,  it 
must  ascertain  the  precise  amount  for 
which  the  premises  are  liable,  or  it  will 
be  erroneous.  Gauler  v.  Wohlers,  I2 
111.  App.  594.  But  where  dates  are 
given  so  that  the  amount  due  rests 
only  in  computation,  failure  to  find  the 
amount  due  is  an  immaterial  error, 
and  the  case  is  within  the  rule  which 


treats  that  as  certain  which  is  capable 
of  being  rendered  certain.  Morrison 
V.  Smith,  130  111.  304.  And  a  decree 
of  foreclosure  finding  that  there  was  due 
and  owing  from  the  defendant  to  the 
complainant  "over  and  above  the  sum 
of  $^j',ooo  "  is  sufficiently  certain  as  to 
the  sum  due,  —  that  it  was  $45,000. 
Mulvey  v.  Gibbons,  87  111.  367.  And 
a  decree  for  "  seven  hundred  dollars  and 
upwards  "  will  be  sustained  for  the  sum 
certain  of  seven  hundred  dollars.  Car- 
ter V.  Lewis,  29  111.  500. 

The  decree  must  not  be  for  a  larger 
amount  than  claimed  in  the  bill.  Car- 
ter V.  Lewis,  29  111.  500;  Ohling  v. 
Luitjens,  32  111.  23;  Mills  v.  Heeney, 
35  111.  173;  Pidgeon  v.  School  Trustees, 
44  111-  501. 

Sale  of  Property. — A  decree  direct- 
ing the  sale  of  property  may  direct 
such  sale  to  be  made  for  cash,  or  on  such 
credit,  where  no  redemption  is  allowed, 
and  on  such  terms,  as  it  may  deem  best 
and  most  equitable  to  the  interests  of 
the  several  parties.  Starr  &  C.  Anno. 
Stat.  111.  (1896),  c.  22,  par.  48. 

All  decrees  of  the  circuit  court  of 
Cook  county  in  chancery  directing  the 
public  sale  of  any  real  estate  or  an  in- 
terest therein  shall  provide  that  such 
sales  shall  be  made  at  the  rooms  of  the 
Chicago  Real  Estate  Board  in  the  city 
of  Chicago,  unless  the  court  for  cause 
shown  shall  otherwise  order.  111.  Ct. 
Rules  (1898),  p.  69,  No.  loj. 

Conditions. — A  decree  may  be  granted 
upon  certain  conditions,  which  must  be 
consistent  with  the  rules  of  equity. 
Farwell  v.  Harding,  96  111.  32. 

niustrations. —  In  Graham  v.  Hollo- 
way,  44  111.  385,  the  court  decreed 
"That  said  Hollo-way  and  Bogges,  shall, 
within  ninety  (go)  AsLys  from  the  date  of 
this  decree,  pay  to  the  said  complainant 
the  said  sum  of  money  so  found  due  him 
upon  said  contract,  with  interest  at  the 
rate  of  six  per  cent,  per  annum  from 
date,  together  with  the  costs  of  this 
suit;  and  that,  in  default  thereof,  the 
master  in  chancery  be  required  to  sell 
said  land  at  public  vendue  to  the  highest 
and  best  bidder,  for  cash,  after  adver- 
tising the  time  and  place  of  said  sale  at 
least  twenty  days  before  such  time  of 
such  sale  in  the  '  Monmouth  Review  ; ' 
and,  thereupon,  said  master  in  chancery 
shall  make  a  good  and  sufficient  deed 
to  the  purchaser  or  purchasers  thereof, 
conveying  all  the  title  which  said  com- 
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Form  No.  i  2  i  2  i . 
State  of  Maine. 
Washington^  ss.^ 
John  Doe     \ 

against        [•  In  Equity,  No.  200^ 
Richard  Roe.^  ) 

This  cause  came  on  to  be  heard  (or  to  be  further  heard)  this  tenth 
day  of  October,  i898,^  on  bill,  answer^  and  proofs,  and  was  argued  by 


Supreme  Judicial  Court, 
October  Term,  \W8. 


plainant  has  in  said  land,  and  all  the 
equity  of  redemption  which  said  de- 
fendants, or  either  of  them,  may  have 
in  said  land,  and  all  claims  which  they 
may  have  therein;  and,  with  the  pro- 
ceeds of  such  sale  the  said  master  shall 
first  pay  to  said  complainant  the  said 
sum  of  money  so  found  due  him,  as 
aforesaid,  together  with  the  interest 
and  costs  of  this  suit.  And  it  is  further 
ordered  that  if  said  Grahams  become 
the  purchasers  at  such  sale,  that  the 
master  shall  bring  the  deed  into  court 
to  be  delivered  to  them  upon  comply- 
ing with  the  further  order  of  this  court 
in  the  premises;  and  if  any  other  per- 
son or  persons  should  become  the  pur- 
chaser or  purchasers,  then  the  residue 
of  money  is  to  be  brought  into  this 
court  to  be  appropriated  under  the 
order  of  the  court.  And,  provided 
further,  that  the  bid  of  said  Grahams  at 
the  sale,  be  made  and  given  and  re- 
ceived by  the  master,  over  and  above 
said  complainant's  debt  and  costs  of 
this  suit,  as  cash.  And,  provided  fur- 
ther, that  if  said  Holloway  and  Bogges 
shall  pay  said  complainant  said  debt 
and  interest  before  the  expiration  of 
said  ninety  days,  and  the  sale  of  said 
premises  by  the  master,  and  the  costs, 
said  complainant  shall  convey  to  said 
Grahams  within  sixty  days  thereafter, 
according  to  the  terms  of  said  contract. 
And,  provided  further,  that  said  Gra- 
hams shall  first  satisfy  said  judgment 
against  Holloway  and  Bogges.  Or,  it  is 
further  provided,  that  said  Grahams 
may  pay  said  complainant  his  said 
debt,  interest  and  costs,  and  thereupon 
said  complainant  shall  make  a  deed,  as 
aforesaid,  to  them,  and  deliver  the 
same,  provided  the  said  Grahams  first 
enter  satisfaction  of  all  such  judgment, 
save  the  amount  he  may  have  paid 
Alexander,  as  aforesaid,  for  his  debt 
and  interest  and  costs  he  may  have 
paid  in  the  premises. 

And,  it  is  further  ordered  and  de- 
creed by  the  court,  that,  in  case  the  said 
Grahams  should  refuse  to  accept  the 
residue  of  the  money  to  be  obtained 


from  the  sale  of  said  land,  as  afore- 
said, with  the  said  conditions  and  pro- 
visions in  the  decree  mentioned,  then 
the  master  in  chancery  is  ordered,  after 
paying  said  complainant,  as  aforesaid, 
and  the  costs  herein,  to  bring  the  resi- 
due of  the  money  into  court,  to  be 
appropriated  according  to  equity  and 
justice  at  the  next  term  of  this  court,  to 
which  time  this  case  stands  continued. " 

For  other  decrees  in  Illinois  see  Bar- 
nard V.  Barnard,  119  111.  92;  Best  v. 
Jenks,  123  111.  447;  Lambert  v.  Living- 
ston, 131  111.  161;  Miller  z/.  Pence,  132  111. 
149;  Fanning  v.  Fanning,  173  111.  83; 
Hardin  v.  Shedd,  177  111.  123;  Horner  v. 
Keene,  177  111.  390;  Featherstone  v. 
Betlejewski,  75  111.  App.  59;  Peabody 
V.  New  England  Water  Works  Co.,  80 
111.  App.  458;  and  Forms  Nos.  10033, 
7965,  7905,  696,  695,  694. 

Signature. —  The  judge  rendering  a 
decree  is  not  required  to  sign  his  name 
to  it.  The  entry  of  the  decree  on  the 
record  by  the  clerk  gives  it  validity. 
Dunning  z/.  Dunning,  37  111.  306;  Agnew 
V.  Lichten,  19  111.  App.  79.  See  also 
Hurd  V.  Goodrich,  59  111.  450. 

1.  Prescribed  Form.  —  The  decree  shall 
be  substantially  in  the  form  given  in 
the  text.  Me.  Supreme  Jud.  Ct.  Ch. 
Rules  (1896),  No.  29. 

Precedents.  —  For  other  decrees  in 
Maine  see  Forms  Nos.  699,  518,  516. 

2.  Name  of  county  shall  be  stated. 
Me.  Supreme  Jud.  Ct.  Ch.  Rules  (1896), 
No.  29. 

3.  Names  of  the  parties  shall  be  in- 
serted. Me.  Supreme  Jud.  Ct.  Ch.  Rules 
(1896),  No.  29.  . 

4.  Docket  number  of  the  cause  shall  be 
inserted.  Me.  Supreme  Jud.  Ct.  Ch. 
Rules  (1896),  No.  29. 

5.  Date,  —  Every  decree  shall  bear 
date  upon  the  day  on  which  it  is  filed 
and  entered,  and  the  day  of  such  filing 
and  entering  shall  be  entered  by  the 
clerk  upon  the  docket  and  on  the  de- 
cree. Me.  Rev.  Stat.  (1883),  c.  77,  S  26. 
Me.  Supreme  Jud.  Ct.  Ch.  Rules  (1896), 
No.  29. 

6.  Pleadings  need  not  be  set  out  in  the 
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counsel,    and    thereupon,    in    consideration    thereof,    it    is    ordered, 
adjudged  and  decreed  as  follows,  viz:  i^Here  insert  the  decree). 

John  Marshall, 
Justice  of  the  Supreme  Judicial  Court. 


In  the  Circuit  Court  of  Baltimore  City. 
October  Term,  \%99. 


Form  No.  12x22 

John  Doe 

against 

Richard  Roe. 

This  cause  standing  ready  for  hearing  and  being  duly  submitted, 
the  proceedings  were  by  the  court  read  and  considered.^ 

It  is  thereupon,  this  tenth  day  of  October,  Anno  Domini  one  thou- 
sand eight  hundred  and  ninety-nine,  by  the  Circuit  Court  of  Baltimore 
City,  adjudged,  ordered,  and  decreed,  that  {Here  set  out  mandatory 
party^ 


decree.    Me.  Supreme  Jud.  Ct.  Ch,  Rules 
<i896),  No.  29. 

Master's  report  or  any  prior  proceeding 
need  not  be  recited  in  the  decree.  Me. 
Supreme  Jud.  Ct.  Ch.  Rules  (1896), 
No.  29. 

1.  Clerical  mistakes  in  decrees  arising 
from  any  accidental  slip  or  omission 
may  be  corrected  at  any  time  before  the 
enrollment  of  such  decrees,  by  the  or- 
der of  the  court  or  a  judge  thereof  upon 
petition.  Md.  Eq.  Ct.  Rules  (1896), 
No.  51. 

2.  Secitals.  —  It  is  not  the  practice  to 
recite  the  proceedings  in  the  decree. 
Tomlinson  z/.  McKaig,  5  Gill  (Md.)256; 
State  V.  Ramsburg,  43  Md.  325.  And 
where  the  decree  recites  that  the  cause 
stood  ready  for  hearing,  it  will  be  pre- 
sumed that  all  prerequisites  were  com- 
plied with.  Rigden  v.  Martin,  6  Har. 
■&  J.  (Md.)  403;  Scott  V.  Scott,  17  Md. 
78. 

8.  Mandatory  Part  —  Description  of 
Lands.  —  A  decree  which  refers  to  the 
bill  for  a  description  of  the  lands  on 
which  it  is  intended  to  operate  is  not 
vague  and  uncertain  in  that  respect. 
Jones  V.  Belt,  2  Gill  (Md.)  106. 

Reserving  Equities.  —  It  is  a  common 
practice  for  courts  of  equity  to  pass  de- 
crees reserving  the  equities  of  the  par- 
ties for  some  future  decree  of  the  court. 
Ware  v.  Richardson,  3  Md.  505. 

Illustration.  —  In  Devecmon  v.  Shaw, 
70  Md.  219,  the  mandatory  part  of  a 
decree  construing  a  will  was  in  the 
words  and  figures  following,  to  wit: 

"  It  is  this  twenty-ninth  day  of  May, 
i%88,  adjudged,  ordered  and  decreed  by 
the  Circuit  CoMTX.  for  Alleghany  County, 
in  Equity,  for  the  reasons  set  forth  in 
the  opinion  of  the  Court  filed  in  the 
cause,  that  so  much  of  the  real  estate  of 


the  testator,  John  S.  Combs,  as  is  de- 
vised by  his  will  to  his  daughter,  Althea 
Louisa  Combs,  beca.ne  and  is  vested  in 
said  Althea  Louisa  Combs,  in  fee,  and 
that  the  said  fee  simple  estate  is  subject 
to  be  defeated  by  the  death  of  said 
Althea  Louisa,  without  leaving  a  child 
or  children  at  the  time  of  her  death,  or 
in  case  she  shall  die  leaving  a  child  or 
children  her  surviving,  by  the  death  of 
such  child  or  of  all  such  children  under 
the  age  of  twenty-one  years.  And  as  to 
the  personal  estate  beqeathed  by  said 
testator  to  his  said  daughter,  Althea 
Louisa  Combs,  it  is  adjudged  and  de- 
creed that  the  entire  estate  therein 
passes  to  said  Althea  Louisa  Combs,  sub- 
ject to  be  defeated  by  the  happening  of 
either  of  the  contingencies  above  men- 
tioned. 

And  it  is  further  adjudged,  ordered 
and  decreed,  that  upon  the  death  of 
said  Althea  Louisa  Combs,  without  leav- 
ing any  child  or  children  at  the  time  of 
her  death,  or  in  case  she  leaves  a  child 
or  children,  upon  the  death  of  said 
child  or  children  under  the  age  of  t7ven- 
ty-one,  the  real  and  personal  properly 
devised  and  bequeathed  to  said  Althea 
Louisa  Combs,  is  given  and  shall  pass  by 
way  of  executory  devise  and  bequest  to 
Mrs.  Althea  M.  Devecmon,  sister  of  the 
testator,  and  to  her  children  and 
grandchildren,  to  stand  in  the  place  of 
their  deceased  parents. 

It  is  further  adjudged,  ordered  and 
decreed,  that  upon  the  renunciation  of 
the  widow  of  the  testator,  all  the  prop- 
erty, real  and  personal,  specifically  de- 
vised and  bequeathed  to  her,  fell  into 
and  became  part  of  residue  of  the  estate 
of  the  testator,  subject,  like  all  the  rest 
of  his  estate,  to  the  legal  rights  of  the 
widow  in  and  to  the  same. 
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And  it  is  further  ordered,  that  the  said  Richard  Roe  pay  the  costs 
of  this  proceeding.^ 

Form  No.  i  2  i  2  3  .* 

Commonwealth  of  Massachusetts. 
Suffolk^  ss.  Superior  Court. 

Henry  O.  Barrett  et  als.  vs.  Sidney  C  White  et  als. 
Final  Decree. 
This  case  came  on  to  be  heard  at  the  February  sitting  and  was 
argued  by  counsel,  and  thereupon,  upon  consideration  thereof,  it  is 
ordered,  adjudged  and  decreed,  that  the  respondents  Eugene  A.  Hope 
and  William  F.  Gray,  Trustee,  are  not  entitled  to  hold  or  set  up  any 
interest  in  said  real  estate  described  in  the  bill  by  virtue  of  the  mort- 
gage for  %175,000  therein  described  as  against  any  judgment  com- 
plainants shall  recover  against  Sidney  C.  White  upon  their  contract  as 
set  out  in  said  bill,  and  they  are  hereby  restrained  from  attempting 
so  to  do,  and  from  assigning  or  otherwise  dealing  with  said  mortgage 
in  such  manner  as  to  give  said  mortgage  any  validity  against  com- 
plainant's said  claim. 

That  as  to  these  complainants  the  respondent  Wilson  is  entitled  to 
hold  said  mortgage  as  collateral  security  for  the  loan  of  %20,000  to 
respondent  Frederic  Hope,  and  the  bill  as  against  said  Wilson  is 
dismissed. 

February  28,  i899.^ 

By  the  Court, 

fared  Sparks,  Asst.  Clerk. 

It  is  further  adjudged,  ordered  and  tion    of   thirty  days  from    the  date  of 

decreed,  that  by  reason  of  the  renun-  same,  the  day  of  the  date  inclusive, 
ciation  of  the  testator's  widow,  an  in-        2.  Prescribed  Form.  —  The  form  of  de- 

testacy  was  created  as  to  the  one-third  cree  may  be  substantially  as  given  in 

of  the  residue  of  the  estate  devised  to  the  text.     Mass.  Supreme  Jud.  Ct.  Ch. 

her,  and  that  the  said  one-third  of  said  Rules,  No.   37;    Mass.   Super.   Ct.  Ch. 

residue,  subject,  like  all  the  other  part  Rules,  No.  37. 

of  his  estate,  to  the  legal  rights  of  the        Previous  proceedings  need  not  be  recited 

widow   therein   and   thereto,  is  vested  in  the  decree.     Mass.  Supreme  Jud.  Ct. 

absolutely   in  the   testator's  daughter,  Ch.  Rules,  No.  37;  Mass.  Super.  Ct.  Ch. 

Althea  Louisa  Combs,  as  heir-at-law  and  Rules,    No.    37;    Mason    v.    Daly,    117 

distributee   of   the  testator,  free  from  Mass.  403;  Clapp   v.  Thaxter,  7  Gray 

any  of  the   provisions  of  the  will,  and  (Mass.)  384.     But  if  it  is  intended  that 

not   subject  to  the  conditions  thereof,  the  final  decree  shall  serve  as  a  record 

nor  to  the  control  of  the  trustees  therein  of  the  case,  proper  recitals  of  previous 

appointed."  proceedings  may  be  inserted    therein. 

For  other  forms  see  Gibson  v.  McCor-  Mass.  Supreme  Jud.  Ct.  Ch.  Rules,  No. 

mick,   ID  Gill  &  J.  (Md.)  65;  Hayes  v.  37;  Mass.  Super.  Ct.  Ch.  Rules,  No.  37. 
Brotzman,  46  Md.  519;  BarroU  v.  For-        Illustrations.  —  For   other   forms    of 

man,  88  Md.  188;  and  Form  No.  6457.  decrees  \n  Massachusetts  ^^^Yorvcis^^os. 

1.  Signattire.  —  A  decree  was  formerly  11003,  10999,  10996,  10988,  10987,  9947. 
considered  as  enrolled  when  signed  by         3.  Date.  —  Every  judgment,  order  or 

the   chancellor,  filed   by   the    registrar  decree  of  the  courts  respectively  shall 

and  the  term  elapsed  at  which  it  was  bear  date  of  the  day  of  the  month  and 

made.     Burch  v.  Scott,   i   Bland  (Md.)  the  year  when  the  same  is  entered,  but 

112,    I    Gill    &   J.   (Md.)  393;  Pfeltz  v.  the  court   may,  in  its  discretion,  when 

Pfeltz,   I  Md.    Ch.  455.     But  Md.   Eq.  justice  requires  it,  enter  the  same  as  of 

Ct.  Rules  (1896),  No.   50.  now  provides  a  previous   day.      Mass.    Stat.    (1885), 

that  all  final  decrees  shall  be  considered  c.  384,  §  13;  Thompson  v.  Goulding,  $ 

as  enrolled  from  and  after  the  expira-  Allen  (Mass.)  81. 
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John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 


Form  No.  1 2  1 3  4 .' 

State  of  Michigan,  )  ,     p. 

The  Circuit  Court  for  the  County  of  Montcalm.  \  ^"  '-"ancery. 

At  a  session  of  said  court,  held  at  the 
court-house  in  the  city  of  Stanton,  in  said 
*  county,  on  the  tenth  day  of  September,  one 
thousand  eight  hundred  and  ninety-eight. 
Present,  Hon.  John  Marshall,  Circuit  Judge. 

This  cause  coming  on  to  be  heard,  upon  the  bill  of  complaint 
herein,  the  answer  of  defendant  to  said  bill  and  the  replication  of 
the  complainant  to  said  answer,  and  the  proofs,  oral,  documentary  and 
written,  taken  and  filed  in  said  cause,  and  having  been  argued  by 
Jeremiah  Mason,  Esq.,  solicitor  for  complainant,  and  by  Oliver 
Ellsworth,  Esq.,  solicitor  for  defendant. 

Now  therefore,  it  is  ordered,  adjudged  and  decreed,  and  this  court, 
by  virtue  of  the  authority  therein  vested,  doth  order,  adjudge  and 
decree  (^Here  set  out  the  mandatory  part). 

John  Marshall,  Circuit  Judge.  ^ 

Form  No.  12 125.' 

State  of  Mississippi,  \  In  the  Chancery  Court  of  Monroe  County, 
Monroe  County.  j  February  Term,  a.  d.  \%98. 

John  Doe 

against 

Richard  Roe. 

This  cause  coming  on  to  be  heard  on  this  third  day  of  March,  a.  d. 
\Z98,  being  one  of  the  days  of  the  aforesaid  term  of  this  court,  before 


1.  In  Ctoneral.  —  In  all  cases  in  chan- 
cery, when  the  same  are  finally  heard 
upon  proofs  submitted  and  arguments 
of  counsel,  the  circuit  judges  shall, 
within  six  months  after  the  same  have 
been  finally  submitted,  render  an  opin- 
ion therein.  Mich.  Comp.  Laws  (1897), 
§558. 

Beorees  by  Defatdt.  —  In  all  cases  not 
otherwise  provided  for  by  law,  bills 
shall  be  taken  as  confessed  and  orders 
and  decrees  may  be  made  by  default 
according  to  such  rules  as  shall  be  from 
time  to  time  established.  Mich.  Comp. 
Laws  (1897),  §  456. 

2.  Signature  —  Generally.  —  Orders 
and  decrees  entered  in  the  chancery 
record  shall  be  verified  by  the  signature 
thereto  of  the  judge  or  judges  making 
such  orders  or  decrees.  Mich.  Comp. 
Laws  (1897),  §  273. 

Successor  to  Judge  may  Sign.  — When 
a  judge  fails  or  omits  to  sign  any  de- 
cree passed  by  him,  his  successor  or 
any  other  judge  holding  the  same 
court  may  sign  such  decree,  with  like 
force  and  eflfect  as  if  the  same  had  been 
signed  by  the  judge  who  passed  the 


decree.  Mich.  Comp.  Laws  (1897),  § 
556. 

3.  In  General.  —  A  decree  of  the  court 
of  chancery  shall  have  the  force,  opera- 
tion and  effect  of  a  judgment  at  law  in 
the  circuit  court.  Miss.  Anno.  Code 
(1892),  §  594. 

Decrees  Upon  Pablication,  —  Decrees 
against  nonresident,  absent  or  un- 
known defendants,  rendered  upon  proof 
of  publication  only,  without  such  de- 
fendant having  appeared,  shall  be  final 
and  conclusive  from  the  date  of  rendi- 
tion, unless  a  rehearing  shall  be  applied 
for  within  two  years  thereafter;  but  if 
the  complainant  shall  serve  a  copy  of 
such  decree  on  the  defendant  within 
one  year  and  six  months  of  its  rendi- 
tion, a  rehearing  shall  be  applied  for 
within  six  months  after  the  date  of 
such  service.  But  decrees  for  divorce, 
or  for  the  sale  of  property,  in  the  ad- 
ministration of  the  estates  of  decedents, 
or  on  petitions  of  guardians,  or  in  any 
other  case  in  which  it  is  so  provided  by 
law,  are  not  included  in  the  provisions 
of  this  section  for  rehearing.  Miss. 
Anno.  Code  (1892),  §  519. 
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the  chancellor  of  this  court,  upon  the  pleadings  and   proofs  in  the 
cause  (or  specify  the  various  pleadings,  proofs  and  exhibits  filed'). 

And  it  appearing  to  the  court  that  {Here  set  out  the  allegations  found 
by  the  court  to  have  been  proiferi). 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
i^Here  set  out  the  mandatory  part  of  the  decree,  stating  the  relief  granted 
in  the  manner  prayed  for  in  the  btll)?- 

John  Marshall,  Chancellor.^ 

Form  No.  12  126.' 

In  Chancery  of  New  Jersey. 
Between  John  Doe,  complainant,  )  ^    g.,. 

Richard  Roe^,  defendant.         )  ^ecree'on  Argument. 

This  cause  coming  on  to  be  heard  before  the  chancellor,  in  open 
court,  in  the  presence  of  Jeremiah  Mason.,  of  counsel  with  the  com- 
plainant, and  Oliver  Ellsivorth,  of  counsel  with  defendant,  and  the 
pleadings  and  proofs  being  read  and  arguments  of  the  respective 
counsel  being  heard  and  considered,  it  is,  on  this  tenth  day  of  June, 
A,  D.  \W8,  ordered,  adjudged  and  decreed  (Jlere  set  out:  relief 
granted). 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  de- 
fendant pay  unto  the  said  complainant  his  costs  in  this  case  to  be  taxed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  said  de- 

1.  Parties.  —  A  decree  against  an  ad-  on    said    note,    inclusive    of     interest 

ministrator  for  a  balance  due  by  him  thereon  to  the  present  time.     And  that 

must  ascertain  the  parties  to  whom  the  the  complainant  have  execution  thereof, 

amount    should    be    paid.      Hines    v.  against  the  goods  and  chattels  of  said 

Noah,  52  Miss.   192.  Archibald  Douglass,  in  the  hands  of  said 

Mandatory   Part  —  Amount.  — Where  administratrix  and  administrator,  to  be 

the  decree  directs  the  sale  of  land  to  administered,  upon   his  executing  the 

pay    a   judgment,    it    must    state    the  quit  claim  deed  aforesaid,  to  the  heirs 

amount   of   the   judgment.     Cohen   v.  and  representatives  of  the  said  Z)(7«f/(zjj. 
Carroll,  5  Smed.  &  M.  (Miss.)  545.  And    the    chancellor    doth     further 

That  amount  has  been  ascertained  by  a  order,  adjudge  and  decree,  that  the  de- 

master  is  a  sufficient  recital  and  the  or-  fendant  do  pay  to  the  complainant  his 

der    of    reference    and    report   of   the  costs  in  the  above  suit  to  be  taxed,  and 

master  need  not  be  set  out.     Smith  v.  that  the  complainants  have  execution 

Pattison,  45  Miss.  619.  therefor." 

Precedent. — In  Vick  7/.  House,  2  How.         2.  Signature.  —  When    a     cause    has 

(Miss.)  617,  the  mandatory  part  of  a  de-  been  taken  under  advisement  at  a  term 

cree  is  set  out  as  follows,  to  wit:  of  the  court  by  the  chancellor,  or  when 

'And  the  chancellor  doth  further  a  cause  or  matter  has  been  tried  or 
order,  adjudge,  and  decree,  that  the  heard  in  vacation  by  a  chancellor,  he 
said  Burwell  Vick  do  recover  of  and  may  sign  the  decree  in  such  case  or 
from  the  said  Drusilla  House,  adminis-  matter  in  vacation,  as  well  as  in  term- 
tratrix,  and  Isaac  W.  Selsen,  adminis-  time,  and  it  shall  be  entered  upon  the 
trator  as  aforesaid,  the  sum  of  one  minute  book  of  the  chancery  court  in 
thousand  eight  hundred  and  seventy-four  which  said  cause  or  matter  is  pending, 
dollars,  upon  his  filing  among  the  and  shall  have  the  same  force  and 
papers  in  this  cause,  a  quit  claim  deed  effect  as  if  signed  in  term-time.  Miss, 
for  the  land,  more  particularly  de-  Anno.  Code  (1892),  §  593. 
scribed  in  exhibit  A;  that  being  the  3.  Becitals.  —  A  decree  shall  not  con- 
same  land  for  which  the  note,  a  copy  tain  any  recital  of  the  bill,  answer  or 
of  which  marked  exhibit  C  was  given;  other  pleadings.  N.  J.  Gen.  Stat. 
being  the  amount  paid  by  complainant  (1895),  p.  381,  §  51. 
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fendant  shall,  within  thirty  days  after  service  upon  him  or  his  solici- 
tor of  a  copy  of  this  decree,  and  of  the  taxed  bill  of  costs  in  this 
case,  pay  to  the  said  complainant  or  to  his  solicitor,  the  full  amount 
of  the  judgment  as  set  forth  in  the  pleadings  and  proof,  together 
with  lawful  interest  thereon,  and  the  taxed  costs  of  suit  and  in 
default  thereof  let  execution  issue. 

Theodore  Runyon,  Chancellor.  ^ 

Form  No.  i  2  i  2  7  .* 

At  a  Surrogate's  Court  held  in  and  for  the  county  of  New  York,  at 
the  Court-house  in  the  City  of  New  York,  on  the  nineteenth  day  of 
October,  i86>4. 

Present  —  Hon.  John  H.  y.  Arnold,  Surrogate. 
In  the  Matter 

-Proving  the  Last  Wiil  and  Testament  of 

Lewis  R.   Blair,    deceased,   as  a  will 

of  real  and  personal  property. 

A  citation  having  been  duly  issued  out  of  this  court  in  this  matter, 
upon  the  petition  of  William  Blair,  requiring  all  persons  proper 
parties  hereto  to  be  and  appear  before  the  Surrogate  of  the  county  of 
New  York,  on  tho.  fifteenth  day  oi  January,  id>9^.,  to  attend  the  probate 
-of  the  last  will  and  testament  of  Lewis  R.  Blair,  deceased,  bear- 
ing date  the  eighth  day  of  December,  i887,  and  due  and  satisfactory 
proof  of  the  services  of  said  citation  upon  each  of  said  persons  hav- 
ing been  filed  in  this  court,  and  William  Blair,  one  of  the  executors 
named  in  said  will,  the  petitioner  herein,  having  appeared  in  person 
and  by  James  O'Neill,  his  attorney,  in  support  of  the  proof  of  the 
same,  and  William  E.  Blair,  Charles  H.  Blair,  Wesley  S.  Blair,  Viola 
Howe  and  William  C.  Rodger,  as  general  guardian  of  George  Lewis 
Crofut,  Thomas  H.  Crofut,  Albert  S.  Crofut,  Carrie  Petrie,  Lulu  M. 
Brotherton  and  Francis  B.  Brotherton,  infant  heirs  and  next  of  kin, 
having  appeared  by  Messrs.  Porter  cr*  Kilvert,  their  attorneys,  and 
filed  an  answer  in  opposition  of  the  said  petition  containing  objections 
to  the  probate  of  the  written  paper  propounded  by  said  petitioner  as 
the  last  will  and  testament  of  Lewis  R.  Blair,  deceased,  and  Robert 
L.  Wensley,  the  special  guardian,  duly  appointed  of  William  L.  Blair^ 

1.  Signature. —  If  the  chancellor   by  nounced  the  final  decree.     N.   J.  Gen. 

whom  any  cause  shall  have  been  finally  Stat.  (iSgs),  p.  381,  §  55. 

heard  and  determined  should  go  out  of  2.  New    York.  —  Code    Civ.    Proc. 

office  and  some  other   person    be   ap-  (1899),  §  2550  et  seq. 

pointed  chancellor  before  the  proceed-  This   decree    was    copied    from    the 

ings  and  final  decree  in  such  case  shall  record  in   Matter  of  Blair,  84  Hun  (N, 

be  enrolled  and  signed  in  the  book  kept  Y.)  581.     The  decree  admitting  to  pro- 

for  that  purpose,  then  it  shall  be  the  bate  the  instrument  in  this  case  as  the 

duty  of  his  successor  in  office  for  the  last  will   and    testament   of   Lewis   R. 

time  being   to   sign    such    enrollment  Blair  was  reversed  for  irregularity  in 

with  his  own   name,  prefixing  to  such  the  signature  at  the  end   of  the  will, 

signature  the  words  "by  the  statute,"  Matter  of  Blair,  152  N.  Y.  645  {flffirm^ 

and  all    proceedings    and    decrees    so  j«^  84  Hun  (N.  Y.)  581).                            i 

signed  shall  be   as  good  and  effectual  For  other  illustrations  of  decrees  in 

in  law  as  if  the  same  had  been  duly  this  state  see  Forms  Nos.  10117,  9945I 

signed    by    the    chancellor    who   pro-  8822,  7891,  4838,  703,  533,  526.              I 
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Robert  IV.  B/air,  Lelia  E.  Blair,  Georgianna  Wet'sz,  Frederick  IV. 
IVeisz,  Jetmie  Louise  Weisz,  Cora  Harrington  Blair,  Amy  Ruth  Blair, 
Jennie  M.  Wilson,  Florence  A.  Barnard,  Es telle  Barnard  and  Marion 
Barfiard,  minors,  heirs  and  next  of  kin  and  legatees,  having  appeared 
for  said  minors;  and  Edward  Clark,  the  special  guardian  duly 
appointed,  of  Carrie  Petrie  and  Estelle  Petrie,  minors,  heirs  and  next 
of  kin,  having  appeared  for  said  minors;  and  Lewis  R.  Blair,  Alida 
Irwin,  Mary  Irivin,  Louise  Weisz,  Annie  Blair,  Mary  Rector,  Elizabeth 
Zorn,  Lewis  R.  Blair,  Jr.,  Robert  Blair,  Harriet  Blair  and  Jeremiah 
W.  Blodgett,  as  general  guardian  of  Claudia  B.  Watson  dind  Jennie 
Watson,  minors,  heirs  and  next  of  kin,  having  appeared  by  James 
O'Neill,  their  attorney,  in  support  of  the  probate  of  said  will,  and  no 
other  parties  appearing,  and  the  issues  arising  upon  said  petition  and 
the  answer  thereto  having  been  duly  brought  on  for  trial  at  a  trial 
term  of  this  court  on  the  twenty-eighth  day  of  March,  iWJf,  before 
Hon.  Johti  H.  V.  Arnold,  Surrogate,  and  witnesses  having  been  exam- 
ined and  proofs  taken  touching  the  facts  and  circumstances  attend- 
ing the  execution  of  said  paper  and  the  competency  of  said  Lewis  R. 
Blair  to  execute  the  same,  as  and  for  his  last  will  and  testament, 
and  the  said  Surrogate  having  heard  the  proofs  and  allegations  of  the 
parties,  and  mature  deliberation  being  had  thereon,  and  this  matter 
having  been  adjourned  to  this  day,  and  the  said  Surrogate  having 
duly  made  and  filed  his  decision  therein  in  writing,  stating  separately 
the  facts  found  and  conclusions  of  law. 

Now  on  motion  oi  James  O'Neill,  attorney  for  said  petitioner. 

It  is  adjudged,  that  the  said  instrument  in  writing  purporting  to 
be  the  last  will  and  testament  of  Lewis  R.  Blair,  deceased,  was  duly 
and  properly  executed,  and  is  genuine  and  valid. 

That  the  said  Lewis  R.  Blair,  at  the  time  of  the  execution  of  the 
said  instrument  was,  in  all  respects,  competent  to  execute  the  same, 
and  was  not  under  restraint  or  undue  influence. 

That  the  said  instrument  be  and  the  same  hereby  is,  admitted  to 
probate  and  established  as  a  will  of  real  and  personal  estate  as  the 
same  was  written  at  the  time  of  the  execution  thereof,  and  without 
the  alterations,  erasures  and  interlineations  made  therein  after  the 
execution  thereof,  and  that  the  same  be  thus  recorded. 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  objections  to 
the  probate,  not  hereinbefore  disposed  of,  be,  and  the  same  are 
hereby,  dismissed  as  unproven  and  unsustained. 

It  is  further  ordered,  adjudged  and  decreed,  that  there  be  allowed 
to  the  said  William  Blair,  the  petitioner,  as  and  for  his  costs,  dis- 
bursements and  allowances  herein,  the  sum  oi  two  hundred  and  two 
81-100  dollars,  to  be  paid  out  of  the  estate  of  Leivis  R.  Blair,  deceased.^ 

And  it  is  further  ordered,  that  there  shall  be  also  paid  out  of  said 

1.  Costs.  — The  sum  allowed  for  costs  Proc.  (iSgg),  §  2558.    But  when  awarded 

must  be  fixed  by  the  surrogate  and  in-  by  a  decree,  costs  include  the  disburse- 

serted  in  the  decree.     N.  Y.  Code  Civ.  ments  of  the   party  to  whom  they  are 

Proc.  (1S99),  §  2559.  awarded,  which  might  be  taxed  in  the 

The  award  of  costs  in  a  decree  is  in  supreme  court.     N.  Y.  Code  Civ.  Proc. 

the  discretion  of  the  surrogate,  except  (1899),  §  2559. 
in  the  case  specified  in  N.  Y.  Code  Civ. 
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estate  to  the  special  guardians  aforesaid,  and  hereby  allowed  them 
for  their  services  as  such  upon  said  probate  proceedings,  to  the  said 
Robert  L.  Wensley,  the  sum  oi  four  hundred  dollars,  and  to  the  said 
Edward  Clark  the  sura  of  one  hundred  and  fifty  dollars. 

John  H.  V.  Arnold,  Surrogate. 

Form  No.  12  128  .' 

John  Doe     )  In  the  Court  of  Common  Pleas,  No.  J,  of  Philadelphia 
against       j-  County,  October  Term,  \Z98.     No.  S80. 

Richard  Roe.  )  In  Equity. 

This  cause  came  on  to  be  heard  (or  to  be  further  heard)  at  this 
term,  and  was  argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz:  {Here 
insert  the  decree  or  order). 

Form  No.  i  2  i  2  9  .* 

Supreme  Court,  Appellate  Division,   September   Session,  a,  d.   \Z98. 
Providence,  sc. 
John  Doe     ) 

against       >■  Equity,  No.  1911. 
Richard  Roe.  ) 

This  cause  came  on  to  be  heard  (or  to  be  further  heard)  at  this 
session,  and  was  argued  by  counsel,  and  thereupon,  upon  considera- 


1.  Prescribed  Form.  —  Decrees  and  or- 
ders shall  be  in  substance  in  the  form 
given  in  the  text.  Pa.  Supreme  Ct. 
Eq.  Rules  (1892),  No.  14.  g  78. 

Pleadings  Not  to  be  Incorporated. —  In 
drawing  up  decrees  and  orders,  neither 
the  bill  nor  answer,  nor  other  pleadings, 
nor  any  part  thereof,  nor  the  report  of 
any  master,  nor  any  other  prior  pro- 
ceedings, shall  be  recited  or  stated  in 
the  decree  or  order.  Pa.  Supreme  Ct. 
Eq.  Rules  (1892),  No.  14,  §  78. 

Decree  shall  be  drawn  by  solicitor  of 
the  party  in  whose  favor  it  is,  who 
shall,  unless  otherwise  herein  pro- 
vided, serve  a  copy  thereof  on  the  so- 
licitor of  the  adverse  party  with  notice 
of  the  time,  which  shall  not  be  less 
than  three  days  thereafter,  when  the 
same  will  be  submitted  to  the  court; 
but  the  court  may  direct  the  decree  to 
be  entered  forthwith,  without  further 
notice,  upon  the  same  being  pro- 
nounced, should  they  think  the  justice 
of  the  case  requires  it,  or  when  the 
solicitor  of  the  opposite  party  is  present 
and  does  not  object  to  the  form  thereof. 
If  the  opposite  party,  where  notice  is 
required  to  be  given  to  him,  shall  not 
deem  such  draft  of  decree  in  con- 
formity with  the  intentions  of  the 
court,  he  may  file  exceptions  thereto 
before  the  day  of  hearing  designated 
in   such   notice,    which   shall   be   sub- 


mitted with  the  draft  of  the  decree  on 
the  day  so  appointed,  and  thereupon, 
the  court  approving  of  the  draft,  or 
correcting  the  same  in  conformity  with 
such  exceptions  or  otherwise,  the  pro- 
thonotary  shall  enter  jit  in  his  equity 
docket,  and  from  thenceforth  it  shall 
become  the  act  and  decree  of  the 
court.  Pa.  Supreme  Ct.  Eq.  Rules 
(1892),  No.  14,  §  79. 

If  decree  be  merely  for  the  payment  of 
money,  the  party  in  whose  favor  it  is 
made  shall  be  entitled  to  have  a  minute 
thereof  (without  waiting  for  the  draft 
of  a  more  formal  decree)  entered  in  the 
equity  docket,  and  placed  in  the  usual 
form  of  entering  judgments  in  the 
judgment  index  of  the  common-law 
side  of  the  court.  Pa.  Supreme  Ct. 
Eq.  Rules  (1892),  No.  14,  §  80. 

Precedents  of  decree  in  the  orphans 
court  are  set  out  in  Small's  Estate, 
144  Pa.  St.  293;  In  re  Du  Plaine,  185 
Pa.  St.  332;  Weiler's  Estate,  169  Pa. 
St.  66;  Ingersoll's  Estate,  167  Pa.  St. 
536;  Sloan's  Appeal,  168  Pa.  St.  422. 

2.  In  General. —  The  supreme  court,  in 
its  appellate  division,  shall  have  exclu- 
sive cognizance  and  jurisdiction  of  all 
actions  and  proceedings  whatsoever  in 
equity  and  all  other  statutory  proceed- 
ings following  the  course  of  equity, 
with  full  power  to  make  and  enforce 
all  orders  and  decrees  therein.     R.  I. 
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tion  thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz: 
{Here  insert  the  decree  or  order). 

Entered  as  decree  of  court  the  fifth  day  of  September  session,  1 895^ 
{September  29,  iW8). 

By  order, 

Calvin  Clark,  Clerk. 

Form  No.  1 2 1 3  c' 
John  Doe 
against       V  No,  13. 
Richard  Roe. 


Gen.  Laws  (1896),  c.  222,  §  4.  And  see 
R.  I.  Const.,  art.  10,  §  2.  And  the  appel- 
late division  of  the  supreme  court  may, 
by  general  rule,  or  by  special  order, 
vary  the  forms  of  process,  mode  of  pro- 
ceedings, order  or  decree  in  such  man- 
ner as  may  be  necessary  to  carry  into 
efifect  the  provisions  of  any  statute  of 
this  state.  R.  I.  Gen.  Laws  (1896),  c. 
240,  §22. 

Prescribed  Form.  —  The  form  of  decree 
shall  be  substantially  as  set  out  in  the 
text.  R.  L  Supreme  Ct.  Eq.  Rules, 
No.  54. 

Kecitals.  —  Previous  proceedings  need 
not  be  recited  in  the  decree.  R.  L 
Supreme  Ct.  Eq.  Rules,  No.  54.  But 
if  it  is  intended  that  the  final  decree 
shall  serve  as  a  record  of  the  case, 
proper  recitals  of  previous  proceedings 
may  be  inserted  therein.  R.  L  Su- 
preme Ct.  Eq.  Rules,  No.  54. 

Decree  shall  be  drawn  by  solicitor  of  the 
party  in  whose  favor  it  is  entered.  R.  L 
Supreme  Ct.  Eq.  Rules,  No.  54. 

Precedents.  —  In  Eaton  v.  Robinson, 
R.  I.  (1895)  32  Atl.  Rep.  339,  the  fol- 
lowing decree  is  set  out,  to  wit: 

"This  cause  came  on  to  be  heard 
upon  the  complainant's  exceptions  to 
the  master's  report,  upon  the  respond- 
ent's exceptions  to  the  master's 
report,  and  upon  the  complainant's 
motion  that  the  accounts  be  made  up, 
charging  the  respondents,  respectively, 
with  interest,  and  counsel  for  all 
the  parties  on  both  sides  were  heard 
thereon. 

Upon  consideration  thereof  it  is  or- 
dered, adjudged  and  decreed: 

(r)  That  the  respondent's  exceptions 
to  the  master's  report  be  overruled. 

(2)  That  the  complainant's  excep- 
tions to  the  allowance  by  the  master  of 
$7?^  for  expenses  incurred  and  paid  by 
the  respondents  be  overruled. 

(3)  That  the  complainant's  other 
exceptions  to  the  master's  report  be 
sustained. 


(4)  That  the  complainant's  motion 
that  the  accounts  be  made  up,  charging 
the  respondents,  respectively,  with  in- 
terest, be  allowed. 

(5)  That  on  or  before  the  26th  day  of 
July,  A.  D.  iSpj",  the  respondents,  re- 
spectively, are  hereby  ordered  to  pay 
to  the  complainants,  with  interest 
Irora/uneS,  A.  D.  ii>Qj,  to  the  day  of 
payment, — 

S1873  of  the  following: 

54  

64813 

George  H.  Robinson  a.n6.  James 
A.  Robinson,  executors  of 
the  estate  of  Attmore  Rob- 
inson      %g,2ji  48" 

George  H,  Robinson 8,080  46 

James  A.  Robinson 1,004  ^^ 

George  H.  Robinson  and  James 
A.  Robinson,  executors  of 
the  estate  oijane  H.  Rob- 
inson      2,4^8  3j 


%20,774  38 
amounting  to  $y,j8g.6i,  with  costs  to 
be  taxed  by  the  clerk  of  this  court." 

This  action  was  brought  by  Amasa 
M.  Eaton  and  others,  minority  stock- 
holders in  a  corporation,  against  George 
H.  Robinson  and  others,  majority 
stockholders  and  directors  in  the  cor- 
poration, to  compel  the  repayment  of 
money  wrongfully  voted  and  paid  to 
themselves  as  salaries.  The  court  held 
that  the  prayer  of  the  bill  for  an  ac- 
counting, both  with  the  company  and 
the  complainants,  and  that  the  respond- 
ents be  ordered  to  pay  over  to  the  com- 
pany or  complainants,  was  broad 
enough  in  the  relief  prayed  to  justify  and 
authorize  a  decree  in  the  form  set  forth 
above. 

See  also  forms  in  Hazard  v.  Durant. 
14  R.  I.  25;  Burges  v.  Souther,  15  R.  L 
202. 

1.  In  General. —  Each  decree  shall  be 
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This  cause  was  heard  on  \.\v\?,  fifth  day  oi  June,  iB99,  before  Chan- 
cellor/^/5«  Marshall,  upon  the  bill,  and  the  answer  of  the  defendant, 
and  the  other  proof  in  the  cause,  ^  from  all  of  which  it  appears  to  the 
court  that  (Jlere  slate  generally  the  facts  alleged  in  the  plea  and  sustained 
by  proof  ^^ 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
{Here  set  out  mandatory part^."^ 


Form  No.  i  2 1 3 1  .♦ 
State  of  Vermont,  )  t     /^u  «^      t  rr.  n«r» « 

Windham  County!  }  ^"  Chancery,  March  Term,  a.  d.  i8PP.» 

John  Doe 

against 

Richard  Roe. 

This   cause   came  on   to  be  htdcrd  (or  to  be  further  heard^  2^.  this 
term,  and  was  argued  by  counsel,  and  thereupon,  upon  consideration 


written  upon  not  less  than  a  half-sheet 
of  paper  and  in  ink,  and  the  date  of  its 
entry  indorsed  upon  the  same.  Tenn. 
Ch.  Rules,  No.  Ill,  §  i  (Tenn.  Code 
(1896),  p.  1778).  And  in  Tennessee  a 
decree  before  enrollment  and  signing 
of  the  minutes  is  not  binding  on  the 
court  or  the  parties.  Fraker  v.  Brazel- 
ton,  12  Lea  (Tenn.)  278.  See  also 
Crow  V.  BIythe,  3  Hayw.  (Tenn.)  236. 
But  where  a  special  chancellor  inad- 
vertently neglects  to  sign  his  minutes, 
he  may,  by  leave  of  the  regular  chan- 
cellor, supply  the  omission.  Spencer 
V.  Armstrong,  12  Heisk.  (Tenn.)  707. 

ninstrations.  —  For  other  forms  of 
decrees  in  Tennessee  see  Caulkins  v. 
Memphis  Gas-light  Co.,  85  Tenn. 
683,  and  Forms  Nos.  10995,  10993, 
7966. 

1.  Seoital  of  Facts.  —  Decrees  need  not 
recite  the  facts  upon  which  they  are 
based,  but  only  the  conclusions  to 
which  the  court  has  come.  Tenn.  Code 
(1896).  §  6293;  Eaton  V.  Dickinson,  3 
Sneed  (Tenn.)  397;  Burts  z/.  Beard,  11 
Heisk.  (Tenn.)  472.  But  section  6293  of 
the  code  does  not  prohibit  the  party 
from  stating  the  facts  in  the  decree 
plainly  and  succinctly,  nor  the  court 
from  directing  it  to  be  done.  Terin. 
Code  (1896),  §  6294. 

2.  Facts  Proved.  —  The  facts  wjiich  are 
considered  by  the  court  as  proved  on 
the  hearing  must  be  stated  in  the  de- 
cree, and  where  a  decree  is  rendered 
which  does  not  recite  or  allege  the 
facts  upon  which  it  is  founded  or  which 
the  court  consider  as  proved,  it  is  error 
apparent  on  the  face  of  the  decree  for 
which  a  bill  of  review  will  lie.     Bur- 


dine  V.  Shelton,  10  Yerg.  (Tenn.)  41. 
See  also  Tenn.  Code  (1896),  §  6293. 

8.  Amount.  —  A  decree  in  chancery, 
like  a  judgment  at  law,  should  on  its 
face  ascertain  the  precise  amount  re- 
covered. A  decree  for  an  indefinite 
amount  to  be  in  vacation  ascertained 
and  fixed  by  the  master,  upon  his  judg- 
ment alone,  cannot  be  allowed.  Cod- 
wise  V.  Taylor,  4  Sneed  (Tenn.)  346. 

4,  In  General. —  For  all  purposes,  the 
chancery  court  shall  always  be  open 
for  business,  and  a  chancellor  at  cham- 
bers may  do  any  act  or  make  any 
order  or  decree  which  might  have  been 
made  or  done  at  any  stated  term,  and 
may,  upon  reasonable  notice  to  all  the 
parties  or  their  solicitors,  hear  a  cause 
pending  in  the  court  of  chancery  and 
make  a  final  decree  during  the  vaca- 
tion between  the  stated  terms  of  the 
county  court,  at  such  place  as  shall  be 
convenient  for  the  chancellor  and  par- 
ties within  or  without  the  county  where 
such  cause  is  pending.  Vt.  Laws  (1898), 
No.  35,  §  6. 

Presoibed  Form.  —  The  decree  may  be 
substantially  in  the  form  set  out  in  the 
text.     Vt.  Ch.  Ct.  Rules  (1893),  No.  32. 

Pleadings  Heed  Not  be  Bedted.  — 
Neither  the  bill,  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the 
report  of  a  master,  nor  any  other 
prior  proceedings,  need  be  recited.  Vt. 
Ch.  Ct.  Rules  (1893),  No.  32. 

6.  Title  of  Court. — Orders  and  decrees 
shall  be  entitled  as  made  by  the  court 
of  chancery  in  the  county  in  which  the 
cause  is  pending,  and  shall  be  entered 
with  the  clerk  of  the  court  in  such 
county.     Vt.  Stat.  (1894),  §  973. 
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thereof,  it  is  ordered,   adjudged  and  decreed   as   follows,    namely: 
(^Here  insert  the  order  or  decree^. 

Done  in  court  this  tenth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  aud  ninety-nine. 

John  Marshall,  Chancellor.^ 
I  certify  that  the  foregoing  decree  conforms  to  the  bill  and  orders 
in  the  case. 

Jeremiah  Mason,  Solicitor.^ 

Form  No.  1 2  i  3  2 . 

(4  Minor's  Inst.  (Va.)  1208;    Barton's  Ch.  Pr.  (Va.  1883)  Il86.)» 

James  Hart,  complainant, 
against 
Jane  Hart,  in  her  own  right,  and  the  same  Jane  as 

administratrix  with  the  will  annexed  of  Thomas 

Hart,  deceased,  John  Hart,  Henry  Wells,  and  \  In  Chancery. 

Mary    his  wife,  late  Mary  Hart,   and  Anne 

Hart    an    infant  under  the  age  of  twenty-one 

years,  by  John  Doe,  her  guardian   ad  litem, 

assigned  to  defend  her  in  this  suit,  defendants. 

This  cause  came  on  this  tenth  day  of  October,  in  the  year  of  our  Lord 
eighteen  hundred  and  ninety-eight,  to  be  finally  heard  upon  the  papers 
formally  read,  the  report  of  Nathan  Hale,  William  West,  Samuel  Short, 
and  Francis  Fer?i,four  of  the  commissioners  appointed  to  allot  to  the 
defendant,  Jane  Hart,  her  dower  in  the  lands  of  her  late  husband, 
Thomas  Hart,  deceased,  and  to  make  partition  of  the  residue  of  said 
lands  in  severalty,  amongst  the  children  and  heirs  of  the  said  Thomas, 
and  the  report  of  master  commissioner,  John  Hancock,  of  his  settle- 


1.  Signature.  —  The  chancellor,  after 
the  expiration  of  his  term  of  office,  shall 
have  authority  to  sign  decrees  made 
by  him.  Vt.  Stat.  (1894),  §  974.  The 
solicitor  must  draw  up  the  decree  and 
certify  to  its  correctness.  It  is  then 
signed  by  the  chancellor  without  exam- 
ination, upon  the  faith  of  the  solicitor's 
certificate.  Porter  v.  Vaughan,  22  Vt. 
269. 

2.  Mast  be  Signed  by  Solicitor. —  Every 
order  and  decree  for  signature  shall  be 
subscribed  with  his  own  hand  by  a 
solicitor  in  the  case,  who  shall  be 
answerable  for  the  propriety  of  the 
form  and  language  of  the  same  in  its 
correctness,  and  no  such  order  or  decree 
in  which  there  are  erasures  or  inter- 
lineations will  be  signed  by  the  chan- 
cellor, unless  the  same  are  entered  at 
the  foot  of  the  order  or  decree  and 
above  the  signature  of  the  solicitor. 
Vt.  Ch.  Ct.  Rules  (1S93),  No.  33. 

3.  Precedent. — In  Battailew.  Maryland 
Hospital.  76  Va.  63,  the  following  de- 
cree is  set  out: 


"  And  this  cause  coming  on  to  be 
heard  upon  the  papers  formerly  read 
and  the  report  of  Commissionery<9^« 
Washington,  which  bears  date  2^th  of 
March,  1872,  and  is  the  final  distribu- 
tion of  the  balance  of  the  purchase 
money  arising  from  the  sale  of  the  land 
in  this  cause  mentioned,  and  to  which 
report  no  exception  has  been  taken  by 
any  party,  was  argued  by  counsel. 

On  consideration  whereof,  the  court 
doth  adjudge,  order  and  decree,  that 
the  said  report  be  confirmed,  and  that 
fohn  Washington  pay  to  the  president 
and  directors  of  the  Maryland  Hospital 
for  the  Insane  the  sum  of  two  hundred 
and  seventy-two  dollars  and  /f/^y  cents; 
and  to  William  f.  Dickinson,  the  at- 
taching creditor  of  Laura  Battaile,  the 
sum  of  two  hundred  and  fifty-six  dollars 
and  two  cents  (which  sum  has  been 
paid  to  William  f.  Dickinson  as  per  re- 
ceipt filed  in  this  cause  appears),  and  to 
Laura  Battaile  the  sum  of  sixteen  dol- 
lars and  fifty-eight  cents,  and  that  this 
cause  be  stricken  from  the  docket." 
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ment  of  the  administration  account  of  the  %2\A  Jane  Hart,  as  admin- 
istratrix with  the  will  annexed  of  the  said  Thomas  Hart,  deceased,  to 
none  of  which  reports  is  there  any  exception  — and  was  argued  by 
counsel.  On  consideration  whereof,  it  appearing  to  the  court  that,  in 
the  partition  made  by  the  said  commissioners  to  and  amongst  the  said 
children  and  heirs  of  the  said  Thomas,  of  the  lands  in  the  bill  and  pro- 
ceedings mentioned,  lot  number  (7),  embracing,  etc.  (^Here  describe  it), 
fell  to  the  share  oi  John  Hart;  lot  number  (^),  embracing,  etc.  (^Here 
describe  /V),  fell  to  the  share  oi  Anne  Hart;  lot  number  (5),  embracing, 
etc.  (^Here  describe  it),  fell  to  the  share  oi  Mary,  wife  of  Henry;  and  lot 
number  (^),  embracing,  etc.  {Ilere  describe  it),  fell  to  the  share  oi  James 
Hart;  and  it  also  appearing  to  the  court  that  by  the  allotment  of  the 
same  commissioners  dower  was  assigned  to  the  said  Jane  Hart,  in  the 
lands  whereof  her  said  husband  was  seised  of  an  estate  of  inheritance 
during  the  coverture  between  them,  according  to  the  metes  and 
bounds  following,  namely,  etc.  (^Here  set  forth  the  boundaries),  the  court 
doth  approve  and  confirm  the  said  reports,  and  doth  adjudge,  order, 
and  decree  that  the  said  Jane  Hart  shall  be  seised  for  and  during  the 
term  of  her  natural  life  of  the  land  so  allotted  to  her  as  aforesaid,  as 
and  for  her  dower  in  her  said  husband's  estate  by  the  commissioners 
aforesaid,  according  to  the  metes  and  bounds  in  the  said  report  desig- 
nated. And  the  court  doth  further  adjudge,  order  and  decree  that 
mutual  conveyances  with  special  warranty  be  executed  by  the  same 
James  Hart,  John  Hart,  Mary  Wells,  and  Anne  Hart,  to  each  other 
(the  conveyance  of  the  said  Mary  Wells,  who  is  a  feme  couvert,  and 
in  behalf  of  the  said  Anne  Hart,  who  is  an  infant  under  the  age  of 
twenty-one  years,  to  be  executed  by  Henry  Wells,  the  husband  of  the 
said  Mary,  which  said  Henry  is  hereby  appointed  a  commissioner  for 
that  purpose),  of  the  several  lots  or  portions  of  land  hereinbefore 
mentioned,  assigned,  and  allotted  to  each  of  them  as  aforesaid. 

And  the  court  doth  further  adjudge,  order  and  decree,  that  the  said 
Jane  Hart  do  retain  in  her  hands,  subject  to  the  future  order  of  the 
court,  the  sum  of  two  thousand  dollars,  being  the  amount  required  to 
discharge  the  demand  which  may  be  payable  from  the  estate  of  the 
said  Thomas  Hart,  deceased,  to  John  Drew,  upon  the  contingency  set 
forth  in  the  report  of  master  commissioner,  John  Hancock,  and  do  pay 
to  the  several  distributees  of  the  said  Thomas  Hart,  deceased,  their 
respective  proportions  of  the  residue  of  the  sum  ascertained  by  the 
report  of  master  commissioner,  John  Hancock,  to  remain  of  the  assets 
of  the  said  Thomas's  estate,  in  the  hands  of  the  said  Jane,  to  be  admin- 
istered, that  is  to  say  to  the  complainant,  James  Hart,  two  hundred 
dollars,  being  two-twelfths  of  the  same,  with  interest  after  the  rate  of 
six  per  centum  per  annum,  on  one  hundred  dollars,  part  thereof  from 
the/r^/  day  of  April,  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-one,  until  psixdi;  to  John  Hart,  the  same  sum,  with  like  interest 
on  the  same  sum,  from  the  same  time,  until  paid;  to  Henry  Wells  in 
ri^ht  of  his  wife,  Mary,  the  same  sum  with  interest  on  the  same  sum, 
from  the  same  time,  until  paid;  to  Anne  Hart,  by  her  guardian,  law- 
fully appointed  and  constituted  to  receive  the  same  sum,  with  interest 
on  the  same  sum, from  the  same  time,  until  paid;  and  to  herself,  the 
ssiid  Jane,  four  hundred  dioWzrs,  hemg  four-twelfths  oi  the  said  distrib- 
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utable  surplus  in  her  hands  as  aforesaid,  with  interest  after  the  rate 
aforesaid,  on  two  hundred  dollars,  part  thereof,  from  the  first  day  of 
April,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-one,  until 
paid.  And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
said  Jane  do  forthwith  deliver  to  the  said  James  Hart,  the  complain- 
ant, the  four  blooded  mares  specifically  bequeathed  to  him  by  the  said 
Thomas  Harfs  will. 

But  the  effect  of  this  decree,  as  to  the  payments  to  be  made  by 
the  said  Jane  Hart,  of  the  distributive  shares  aforesaid,  to  the  chil- 
dren and  distributees  of  the  said  Thomas  Hart,  deceased,  and  as  to 
the  delivery  to  the  said  James  Hart,  of  the  specific  bequest  of  the 
blooded  mares  aforesaid,  is  to  be  suspended  until  the  several  parties, 
to  whom  such  payments  and  such  delivery  are  to  be  made,  or  some 
of  them,  shall  respectively  execute,  according  to  law,  refunding 
bonds,  in  sufficient  penalties,  and  conditioned  as  the  law  directs. 

And  leave  is  reserved  to  the  said  complainant,  James  Hart,  and  to 
either  of  the  defendants,  children  and  distributees  of  Thomas  Hart, 
deceased,  to  apply  to  the  court  at  any  time  hereafter,  for  further 
directions  touching  the  said  sum  of  two  thousand  dollars,  reserved  in 
the  hands  of  the  said  Jane,  as  hereinbefore  mentioned,  in  order  to 
satisfy  the  contingent  demand  of  the  said  John  Drew. 

And  the  court  doth  further  adjudge,  order  and  decree,  that  the 
costs  of  this  suit  shall  be  paid  by  the  parties  thereto  in  equal  pro- 
portions. And  leave  is  reserved  to  the  infant  defendant,  Anne  Hart, 
at  any  time  within  six  months  after  she  shall  attain  her  age,  to  show 
cause  against  this  decree. 

Form  No.  12133.* 
John  Doe,  complainant,  1 

against  >  In  Chancery. 

Richard  Roe,  defendant.  ) 

This  cause  came  on  this  day  to  be  heard  on  the  bill  and  the 
exhibits,  the  answer  of  the  defendant,  Richard  Roe,  and  the  exhibits, 
the  replication  to  said  answer  and  the  depositions  of  witnesses,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  appearing  to 
the  court   that  (^Here  set  out  the  matters  of  fact  found  by  the  court). 

Therefore  it  is  ordered,  adjudged  and  decreed  by  the  court  that 
{Ilere  insert  the  decree'). 

1.  Form  of  Decree.  —  The  usual  form  for  hearing  should  be   shown  on  the 

of    decree    is:    "This  cause   came   on  face  of  the  decree.    Riggs  z/.  Lock  wood, 

this  day  to  be  heard,  upon   the  papers  12  W.  Va.  133. 

heretofore  filed,"  etc.  Linsey  v.  Mc-  But  in  the  absence  of  anything  to  the 
Gannon,  9  W.  Va.  154.  But  it  is  not  contrary  appearing  upon  the  record,  it 
error  to  specify  what  papers  were  read  will  be  presumed  that  the  cause  was 
if  the  court  prefers  that  style  instead  regularly  matured  when  the  decree  was 
of  the  shorter  form;  and  if  the  court  entered,  if  it  appears  that  the  process 
thinks  proper  to  consider  the  whole  was  executed  and  the  bill  filed  for  a 
record  of  its  former  proceedings  in  the  sufficient  time  for  the  cause  to  be  ma- 
cause  before  entering  the  decree,  there  tured.  Riggs  v.  Lockwood,  12  W.  Va. 
is  no  impropriety  in  stating  the  fact  in  133.  In  this  case  the  decree,  which 
the  decree,  but  it  is  right  and  proper,  was  sustained,  was  as  follows  : 
Linsey  v.  McGannon,  9  W.  Va.  154.  "  This  cause  came  on  this  day  to  be 

That  the  cause  was  regularly  matured  heard  on  the  papers  formerly  read  in 
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Form  No.  12134.' 

At  a  Stated  Term  of  the  Circuit  Court  of  the  United  States  of 
America  for  the  Southern  District  of  New  York,  held  in  the  city 
of  Ne7V  York,  at  the  Post-office,  Thursday,  the  tenth  day  of  May,  i890. 

Present  :  Hon.  Charles  Johnson^  Circuit  Judge. 

John  Doe 

against 
Richard  Roe. 

This  cause  came  on  to  be  heard  (or  to  be  further  heard')  at  this 
term  and  was  argued  by  counsel,  and  thereupon,  upon  consideration 


this  cause,  with  the  report  oi  fames  D. 
Morris,  a.  commissioner  of  this  court, 
with  the  exceptions  thereto,  and  was 
argued  by  counsel;  and  the  court, 
being  of  opinion  that  the  exceptions  to 
said  report  should  be  overruled,  doth 
adjudge,  order  and  decree,  that  said 
report  be  confirmed  and  that  the  plain- 
tiff recover  against  the  said  defendant 
the  sum  of  one  hundred  forty-six  dol- 
lars and  sixty-seven  cents,  with  interest 
from  the  yth  day  of  fanuary,\'iy4,  and 
the  costs  of  his  suit;  and  that  the  said 
defendant  be  and  he  is  hereby  required 
within  ten  days  from  the  date  of  this 
decree  to  execute  and  deliver  to  said 
plaintiff  a  good  and  sufficient  deed  of 
general  warranty  for  the  house  and  lot, 
mentioned  and  described  in  the  bill  and 
proceedings  in  this  cause." 

Interest.  —  Every  decree  for  the  pay- 
ment of  money,  except  where  it  is 
otherwise  provided  by  law,  shall  bear 
interest  from  the  date  thereof,  whether 
it  is  so  stated  in  the  deeree  or  not.  W. 
Va.  Code  (1891).  c.  131,  §  18. 

1.  Prescribed  Form.  —  U.  S.  Eq.  Ct. 
Rules,  No.  86,  prescribes  that  the  de- 
cree shall  be  in  substance  like  the 
form  given  in  the  text. 

Seoitals.  —  This  rule  expressly  pro- 
hibits recitals  in  the  decree  of  either 
the  bill  or  answer  or  other  pleadings,  or 
any  part  thereof,  or  the  report  of  any 
master,  or  any  other  prior  proceeding. 
But  "  the  decree  may  proceed  to  state 
conclusions  of  fact  as  well  as  of  law, 
and  often  does  so  for  the  purpose  of  ren- 
dering the  judgment  of  the  court  more 
clear  and  specific."  Putman  v.  Day, 
22  Wall.  (U.  S.)  60. 

Clerical  mistakes  in  decrees  or  decretal 
orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any 
time  before  the  actual  enrolling  thereof, 
be  corrected  by  order  of  the  court  or 
the  judge  thereof  upon  petition,  with- 
out the  form  or  expense  of  a  rehearing. 
U.  S.  Eq.  Ct.  Rules,  No.  85. 


nitutrations.  —  The  following  decree, 
dismising  a  bill,  is  copied  from  the 
records  in  Deweese  v.  Reinhard,  165 
U.  S.  386,  to  wit: 

"  Circuit  Court  of  the   United  States 

for  the  District  of  Nebraska. 

fames  M.  Deweese,  fr. ,     ^ 

Complainant, 

vs. 

facob  R.  Reinhard,  Louisa 

Fieser,   Louis  P.  Fieser, 

Bertha   M.    Kraut,    and 

George  C.  Kraus,  Defend- 
ants. 

Now  on  this  Wednesday,  May  31st, 
i89j>,  this  cause  came  on  for  hearing 
on  the  pleadings  and  the  proofs,  and 
the  same  having  been  argued  by  G.  M. 
Lambertson,  and  fames  W.  Deweese, 
solicitor  for  the  complainant  _/a»»«  M. 
Deweese,  fr.,  and  Charles  E.  Magoon 
and  Chas.  Offutt,  solicitor  for  the  de- 
fendants, facob  R.  Reinhard,  Louisa 
Fieser,  Louis  F.  Fieser,  Bertha  At. 
Kraus,  and  George  C.  Kraus,  and  the 
said  cause  having  been  submitted; 
and  the  court  being  suflSciently  ad- 
vised thereon,  does  find  for  the  said 
defendants  and  against  the  said  com- 
plainant on  all  the  issues  herein,  and 
that  the  said  complainant's  cause  is 
without  equity  and  that  the  said  com- 
plainant is  without  the  right  to-  any 
relief  against  said  defendants,  or  any 
of  them. 

It  is  thereupon  considered,  adjudged 
and  decreed  that  the  said  complainant 
take  nothing  and  have  no  relief  herein; 
that  the  said  complainant's  bill  of  com- 
plaint be  and  the  same  is  hereby  dis- 
missed, and  the  temporary  injunction 
herein  granted  the  said  complainant 
be,  and  the  same  is  hereby  dissolved 
at  the  cost  of  the  said  complainant. 

And  it  is  further  adjudged  and  de- 
creed that  the  said  defendants  yi!i<r<»^  R. 
Reinhard,  Louisa  Feiser,  Louis  F.  Feiser, 
Bertha  M.  Kraus  and  George  C.  Kraus 
and   each  and   all   of  them,  go  hence 
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thereof,  it  was    ordered  and  adjudged    decreed  as  follows:    {Here 
insert  the  decree  or  order^?- 

Charles  Johnson. 

2.  Pro  Confesso. 

a.  Notice  to  Absent  Defendants. 

Form  No.  12135.* 

In  Chancery  of  New  Jersey? 
To  Richard  Roe  and  William  West\^ 

By  virtue  of  an  order  of  the  Court  of  Chancery  of  the  State  of  New 
Jersey^  made  on  the  tenth  day  of  September^  i89<?,^in  the  cause  wherein 
John  Doe  is  complainant^  and  you  and  Samuel  Short  and  Francis  Fern 
are  defendants,  you  are  hereby  required  to  appear,  plead,  answer  or 
demur  to  the  bill  of  said  complainant  on  or  before  the  tenth  day  of 
October  next,''  or  the  aforesaid  bill  will  be  taken  as  confessed  against 
you. 

{Here  state  briefly  the  object  of  the  suit  and  why  the  persons  to  whom 
the  notice  is  addressed  are  made  defendants'^ 

Jeremiah  Mason,  Solicitor  for  Complainant,^ 
No.  11  State  street,  Trenton,  N.  J>^ 
Dated  this  eleventh  day  of  September,  iS98. 


without  day  and  that  they  recover  from 
the  said  complainant  their  costs  herein 

expended  taxed  at  $ ,  and  that  they 

may  have  execution  therefor.  And 
thereupon  complainant  in  open  court 
prays  an  appeal,  which  is  allowed. 

Elmer  S.  Dundy,  Judge. 

zfune,  iSgj." 

For  other  forms  of  decrees  in  the 
United  States  courts  see  Greenleaf  z: 
Queen,  i  Pet.  (U.  S.)  138;  Barlow  v.  U. 
S.,  7  Pet.  (U.  S.)  404;  U.  S.  z'.  The 
Schooner  Amistad,  15  Pet.  (U.  S.)  518; 
McDonogh  v.  Murdoch,  15  How.  (U.  S.) 
367;  Covington  Drawbridge  Co.  v. 
Shepherd,  21  How.  (U.  S.)  113;  In  re 
Chiles,  22  Wall.  (U.  S.)i57;  U.S.  Mort- 
gage Co.  V.  Sperry,  138  U.  S.  313;  Cen- 
tral Trust  Co.  V.  Carter,  78  Fed.  Rep. 
225;  Gulf,  etc.,  R.  Co.  V.  Miami  Steam- 
ship Co.,  86  Fed.  Rep.  407;  Mercantile 
Trust  Co.  V.  Southern  States  Land,  etc., 
Co.,  86  Fed.  Rep.  711;  Keyser  v.  Blue 
Star  Steamship  Co.,  91  Fed.  Rep.  267; 
Nelson  v.  Lowndes  County,  93  Fed. 
Rep.  538;  and  Forms  Nos.  irooo,  10986, 
6369,  6368,  4743,  4742,  569-578. 

1.  Mandatory  Part.  —  A  decree  is  er- 
roneous which,  after  ordering  certain 
acts  to  be  done,  dismisses  the  bill,  as  it 
puts  the  cause  out  of  court  and  renders 
the  decree  ineffectual.  Greenleaf  v. 
Queen,  i  Pet.  (U.  S.)  138, 

2,  Newfersey.  —  Ch.  Ct.  Rules,  No. 
54  c-(  seq. 


In  lieu  of  publication  or  service  of 
the  order  for  absent  defendants  to  ap- 
pear, plead,  answer  or  demur  to  the 
bill,  except  in  suits  against  unknown 
owners,  mortgagees,  etc..  there  shall  be 
published  or  served  a  notice  in  the 
form  herein  substantially  prescribed, 
and  if  published  such  publication  shall 
be  by  a  newspaper  published  in  the 
county  where  the  land  was  situated. 
N.  J.  Ch.  Ct.  Rules,  No.  57. 

3.  Name  of  cotirt  should  be  stated. 
N.J.  Ch.  Ct.  Rules,  No.  58. 

4.  Names  of  defendants  should  be 
stated  in  the  address.  N.  J.  Ch.  Ct. 
Rules    No.  58. 

5.  Date  of  the  order  must  be  stated. 
N.  J.  Ch.  Ct.  Rules,  No.  58. 

6.  Name  of  complainant  must  be 
stated.     N.  J.  Ch.  Ct.  Rules,  No.  58. 

7.  Time  within  which  defendants  are 
required  to  appear,  plead,  answer  or  de- 
mur must  be  stated.  N.  J.  Ch.  Ct. 
Rules,  No.  58. 

8.  Object  of  the  suit  and  why  the  per- 
sons to  whom  the  notice  is  addressed  are 
made  defendants  must  be  stated  in  gen- 
eral terms.     N.  J.  Ch.  Ct.  Rules,  No.  58. 

9.  Signature.  —  Notice  must  be  signed 
by  the  solicitor  of  the  complainant  or 
by  the  complainant  if  he  has  no'  so- 
licitor.    N.  J.  Ch.  Ct.  Rules,  No.  58. 

10.  Fostoffice  address  of  solicitor  or 
complainant  must  be  given.  N.  J.  Ch. 
Ct.  Rules,  No.  58. 
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b.  Praecipe  for  Decree. 

Form  No.  12136.' 

(^TitU  of  court  and  cause  as  in  Form  No.  12118.) 

The  clerk  of  the  Circuit  Court  in  and  for  said  county  and  state 
will  please  enter  a  decree  pro  confesso  against  the  defendants, 
Richard  Roe  and  Ellen  Roe,  in  the  above  entitled  action  for  failure  to 
plead,  answer  or  demur  to  the  bill  of  complaint  filed  therein,  as 
required  by  the  rules  of  practice  in  such  cases  made  and  provided, 
this  seventh  day  oi  January,  iS98. 

Charles  Gaunt,  Solicitor  for  Complainants. 
To  Richard  Fleming,   Clerk  of  the  Circuit  Court  of  Leon  County, 
Florida. 

c.  Affidavits. 

(1)  Of  Default. 

{a)  No  Appearance. 

Form  No.  12 137.* 

aaamcsf  '  (      ^"  ^^^  Circuit  Court  for  the  county  of 


^/V/^^r^'l^Tdlfendant.  i  Montcalm.     In  Chancery. 

State  of  Michigan,       \ 
County  of  Montcalm.  \ 

Jeremiah  Mason,  being  duly  sworn,  says  that  he  is  the  solicitor  for 
the  complainant  in  the  above  entitled  cause;  *  that  the  bill  of  com- 
plaint in  said  cause  was  filed  on  \.\\^  fifteenth  day  of  September,  a.  d. 
\Z99',  that  upon  said  fifteenth  day  of  September,  a  subpoena  was 
issued  by  this  court,  returnable  on  the  twenty-seventh  day  of  September, 
A.  D.  i8^5;  that  personal  service  of  said  subpoena  was  made  upon  the 
defendant  in  this  cause,  as  will  more  fully  appear  by  reference  to  the 
proof  of  service  on  file  herein;  that  more  \.\\diVi  fifteen  days  have 
elapsed  since  the  return  date  of  said  writ  of  subpoena,  and  that  said 
defendant  has  not  entered  his  appearance  or  caused  his  appearance 
to  be  entered  in  this  cause. 

Jeremiah  Mason. 

Sworn  to  and  subscribed  before  me  this  twelfth  day  of  October, 
A.  D.  \%99. 

Norton  Porter,  Notary  Public. 

(J>)  No  Answer  or  Demurrer. 
Form  No.  12138.' 

{Commencing  as  in  Form  No.  12131,  and  continuing  down  to  *)  that 
the  defendant  in  the  above  entitled  cause  entered  his  appearance 

1.  Florida.  —  Rev.  Stat. (1892),  t;  1444;  subpoena  and  affidavit  that  defendant 
Eq.  Rules  (i892\  No.  44.               '  has    not    appeared    in    the    cause   are 

2.  Non-appearance  of  Defendant.  —  required.  Eaton  v.  Eaton,  33  Mich. 
Before     an    order     pro    confesso    can  305. 

be   entered,    proof    of    service   of    the         3.  See  infra,  note  2,  p.  892. 
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therein  on  the  tenth  day  of  September,  a.  d.  i8P9,  by  Oliver  Ellsworth, 
Esq.,  his  solicitor,  and  on  said  day  demanded  a  copy  of  the  bill  of 
complaint  in  this  cause;  that  this  deponent  on  the  twelfth  day  of 
September,  a.  d.  i8P9,  served  a  true  copy  of  said  bill  of  complaint 
upon  Oliver  Ellsworth,  Esq,  solicitor  of  said  defendant,  by  deliver- 
ing said  copy  personally  to  the  said  Oliver  Ells7vorth;  that  more  than 
fifteen  days  have  elapsed  since  service  of  said  copy  of  said  bill  as 
aforesaid,  and  said  defendant  has  not  pleaded,  answered  or  demurred 
thereto. 

{^Signature  and  jurat  as  in  Form  No.  12131.) 

Form  No.  1 2  i  3  9 . 

(38  N.  H.  615.) 

In  the  Supreme  Judicial  Court, 
Hillsborough,  ss. 

John  Doe  against  Richard  Roe,  William  West  and  Samuel  Short. 
I,  Jeremiah  Mason,  solicitor  of  said  plaintiff,  testify  and  say  that  no 
plea,  answer  or  demurrer  to  the  bill  of  complaint  oi  John  Doe  against 
Richard  Roe,  William  West  and  Samuel  Short  has  been  delivered  to 
me  by  either  of  said  defendants,  or  left  at  my  dwelling-house  or  place 
of  business,  or  has  otherwise  come  to  my  hands  or  knowledge. 

Jeremiah  Mason. 
Hillsborough,  s>%.      October  10,  \^99. 

Personally  appeared  Jeretniah  Mason  and  made  oath  that  the  above 
affidavit  by  him  subscribed  is  true. 
Before  me, 

Calvin  Clark,  Clerk 

(2)  Of  Mailing  Notice. 

Form  No.  i  2  i  4  o . ' 

In  Chancery  of  New  Jersey. 
Between  . 

John  Doe,  complainant,  f  On  Bill,  etc. 

and  j  Proof  of  Mailing. 

Richard  Roe,  defendant.  J 
New  Jersey,  ss. 

Jeremiah  Mason,  being  duly  sworn,  on  his  oath  saith  that  he  is  the 
solicitor  for  the  above  named  complainant,  John  Doe;  that  he  has 
in  good  faith  and  diligently  made  inquiry  for  the  residence  and  post- 

1.  The  complainant,  or  his  solicitor,  such  judgment,  attachment  or  decree, 

or  his  agent  actually  entrusted  with  the  if  residing  within  this  state,  and  as  to 

management  and  conduct  of  the  suit,  persons  made  defendants  by  reason  of 

shall,  in  all  cases  where  the  residence  any  mortgage  or  contract  stated  in  the 

and  post-of5ce  address  of  an  absent  de-  bill,   shall  include  inquiry  of  the  per- 

fendant  not  actually  served  with  notice  son  who  made  the  mortgage  or  contract, 

to  appear  shall  not   be  known,    make  if  known  and  residing  in  this  state;  and 

diligent  and   careful  inquiry  therefor,  in   any  suit  for  divorce  such    inquiry 

Such  inquiry  shall,  as  to  persons  made  shall  be  made  of  the  nearest  relatives 

defendants,    for   having    a   judgment,  of  the  defendant  not  more  remote  than  a 

attachment  or  decree,  include   inquiry  brother,  residing  in  this  state,  if  known. 

of  the  plaintiff's  attorney  or  solicitor  in  Such  inquiries  may  be  made  in  person 
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office  address  of -^/V/^ard? ^t7(f,  the  above  named  defendant;  that  he 
has  credibly  been  informed  and  has  obtained  said  information  from 
such  sources  and  in  such  a  manner  that  he  verily  believes  it  to  be 
true  {or  state  source  of  information)-^  that  said  defendant,  Richard  Roe  y 
resides  in  the  city  of  Boston.,  in  the  state  of  Massachusetts.,  and  that 
his  post-office  address  is  No.  110  Madison  street,  Boston,  Massa- 
chusetts; that  on  the  tenth  day  of  September.,  i898,  affiant  deposited  in 
the  post-office  in  the  city  of  Trenton  a  letter  with  postage  fully  pre- 
paid, directed  to  the  said  defendant,  Richard  Roe.,  at  the  aforesaid 
address,  containing  a  copy  of  the  notice  hereto  annexed  and  contain- 
ing also  a  proper  postage  stamp  for  the  return  of  an  answer. 

Jeremiah  Mason. 
Sworn  and  subscribed  before  me  at  Trenton.,  this  tenth  day  of  Oc' 
Uber,  iS98. 

John  Hancock.,  Master  in  Chancery. 


(8)  Of  Inquiry  for  Residence. 

Form  No.  1 2 1 4 1  .* 

In  Chancery  of  New  Jersey. 
Between  ^ 

John  Doe.,  complainant,  [  On  Bill,  etc., 

and  I  Proof  of  Inquiry  for  Residence, 

Richard  Roe,  defendant.  J 
New  Jersey,  ss. 

Jeremiah  Mason,  being  duly  sworn,  on  his  oath  saith,  that  he  is 
the  solicitor  of  the  above  named  complainant,  John  Doe;  that  h 
has  in  good  faith  and  diligently  made  inquiry  for  the  residence  and 
post-office  address  of  Richard  Roe,  the  above  named  defendant,  in  the 
manner  required  by  the  rules  of  this  court,  and  also  in  such  other 
manner  as  affiant  supposed  would  probably  give  information  thereof 
if  the  same  could  be  had;  and  that  he  has  not  been  able  to  discover 
and  has  no  information  as  to  the  residence  or  post-office  address  of 
the  said  defendant. 

Jeremiah  Mason. 


or  by  letter,  and  shall  state  that  a  suit 
has  been  commenced  against  the  per- 
son inquired  for  and  that  the  object  of 
the  inquiry  is  to  give  him  notice  of  such 
suit  that  he  may  appear  and  defend  it, 
and  when  made  by  letter  shall  enclose 
a  proper  postage  stamp  for  return  of 
an  answer.      N.  J.  Ch.  Ct.  Rules,  No. 

59- 

No  decree  pro  confesso  shall  be 
taken  against  an  absent  defendant  who 
has  not  appeared  or  been  served  with 
process  of  subpoena,  unless  it  shall  ap- 
pear by  proof  that  the  notice  prescribed 
by  the  fifty-eighth  rule  has  been  served 
personally  upon  him  or  that  it  has  been 
published  and  also  mailed  in  the  man- 
ner required  by  law,  or  unless  it  shall 


appear  by  the  affidavit  of  the  complain- 
ant or  his  solicitor,  or  the  person 
actually  entrusted  with  the  manage- 
ment and  conduct  of  the  suit,  that  in- 
quiry has  been  made  in  good  faith  and 
without  success  for  the  post-office  ad- 
dress of  such  defendant  in  the  manner 
required  by  these  rules,  and  in  such 
other  manner  as  the  affiant  sup- 
posed would  probably  give  informa- 
tion thereof  if  the  same  could  be  had. 
N.  J.  Ch.  Ct.  Rules.  No.  60. 

1.  Source  of  information,  or  that  affiant 
was   credibly   informed   and    fully  be- . 
lieved  the  information  to  be  true,  must 
be  stated.     Rogers  v.  Rogers,  18  N.  J. 
Eq.  445. 

2.  Seej«/ra,  note  i,  p.  886. 
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Sworn  and  subscribed  before  me  at  Trenton^  this  tenth  day  of  Octo- 
ber, i898. 

John  Hancock,  Master  in  Chancery. 

(4)  Of  Regularity. 

Form  No.  1 2 1  4  2 .' 

(^Commencing  as  in  Form  No.  12137,  and  continuing  down  to  *)  that  the 
bill  of  complaint  in  said  cause  was  filed  on  th&  fifteenth  day  oi  August, 
A.  D.  iS99,  for  the  following  purpose:  (^stating  the  purpose  of  the  billy, 
that  said  bill  has  been  taken  as  confessed  by  the  said  defendant  and 
that  all  the  proceedings  to  take  the  bill  of  complaint  as  confessed 
against  said  defendant  have  been  regular  and  according  to  the  rules 
and  practice  of  this  court. 

{Signature  and  jurat  as  in  Form  No.  12137.) 

d.  Order  that  Bill  be  Taken  for  Confessed. 
(1)  Generally. 

Form  No.  1 2 1  4  3  .* 

Worcester,  ss,     Superior  Court.     In  Equity. 

December  26,  i885. 
Thomas  Blanchard  vs.  Wm.  R.  Cooke  et  als. 
Decree  to  take  bill  pro  confesso. 

This  cause  came  on  to  be  heard  this  day  upon  a  motion  of  the 
plaintiff  to  take  the  bill  pro  confesso  as  against  Wm.  R.  Cooke,  in  the 
presence  of  counsel  for  plaintiff  and  for  said  Cooke,  and  upon  hearing 
said  motion  and  all  matters  alleged  in  the  premises,  it  appearing 
that  the  defendant,  said  Cooke,  has  not  filed  his  answer,  plea  or 
demurrer  within  one  month  after  the  day  of  appearance,  or  within 
one  month  after  his  appearance  in  said  cause,  the  court  doth  order 
that  the  plaintiff's  original  bill  be  taken  pro  confesso  against  the 
said  defendant. 

Hamilton  B.  Staples,  J.  6".  C. 

Form  No.  12144.^ 

In  Chancery  of  New  Jersey. 
Betweeh  ^ 

John  Doe,  complainant,  f  On  Bill,  etc. 

and  I  Decree  Pro  Confesso. 

Richard  Roe,  defendant.  J 

This  cause,  being  opened  to  tbe  court  by  Jeremiah  Mason,  of  coun- 
sel with  the  complainant,  and  it  appearing  that  process  of  subpoena 

1.  See  infra,  note  2,  p.  892.  for  the  granting  of  injunctions,  writs  of 

2.  This  decree  is  copied  from  the  ne  exeat  to  prevent  the  departure  of 
records  in  Blanchard  v.  Cooke,  144  defendant  from  the  state,  and  other 
Mass.  207.  writs   and    process  heretofore   usually 

3.  In  General.  —  The  court  of  chan-  granted  in  vacation  and  for  the  return 
eery  shall  be  considered  as  always  open  of  writs,  of   subpoena   to  answer   and 
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for  the  appearance  of  the  defendant  hath  been  dulv  issued  and 
returned  served  by  the  .sheriff  of  the  county  of  Essex  upon  the  said 
defendant,  Richard  Roe,  and  that  the  order  of  this  court,  made  on 
the  tenth  day  of  September  last  past,  directing  the  said  defendant  to 
appear,  plead,  demur,  or  answer  the  complainant's  bill  on  or  before 
the  tenth  day  of  November,  then  next,  has  been  duly  published  in  the 
manner  and  as  in  the  said  order  directed  and  prescribed,  and  that  the 
said  defendant  has  not  filed  any  plea,  demurrer  or  answer  to  said  bill 
within  the  time  limited  by  law  and  said  order,  but  has  wholly  failed 
and  neglected  so  to  do: 

It  is  thereupon,  on  this  fifteenth  ddiy  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-eight,  ordered,  adjudged, 
and  decreed,  that  the  said  bill  be  taken  as  confessed  as  against 
the  said  defendant,  Richard  Roe,  to  the  end  that  such  decree  may 
be  made  against  him  as  the  chancellor  shall  think  equitable  and 
just. 

Theodore  Runyon,  Chancellor. 

(2)  Order  Nisi. 

Form  No.  1 2 1 4  5 . 

(Sands'  Suits  in  Equity  (Va.)  127.) 
John  Doe,  complainant. 


against  |-  In  Chancery. 

Richard  Roe,  defendant. 

The  summons  awarded  in  this  cause  having  been  returned  executed 
on  the  d.tienAa.nt,  Richard  Roe,  and  the  bill  of  the  plaintiff  having 
been  filed,  and  the  said  Richard  Roe  still  faihng  to  appear  and  plead, 
answer  or  demur  to  the  said  bill,  on  the  motion  of  the  plaintiff  it  is 
ordered  that  it  be  entered  of  record  that  the  said  bill  will  be  taken 
for  confessed  as  to  the  said  Richard  Roe,  if  the  said  Richard  Roe  shall 
continue  in  default. 

for  making  orders  for  the  appearance  in  of  the  master's  report,  to  enter  a  rule 

of    absent    or   concealed    defendants,  to  confirm   the  same   nisi,  or  to  set  the 

and  that  such  orders  may  be  to  appear  cause    down     preparatory    to    further 

and  plead,  answer  or  demur  upon  any  directions,  or  to  a  final  decree  against 

day  either   in   term  time  or   vacation;  such   defendant;  but   the  complainant 

and  in  default  of  such  plea,  answer  or  shall,  with  full  notice,  be  entitled  to  a 

demurrer  a  decree    pro  confesso  may  final    decree.       N.    J.    Ch.    Ct.   Rules, 

be  taken  on  any  day  either  in  term  time  No.  22. 

or  vacation.     N.  J.   Gen.    Stat.  (1895),         Where  a  complainant  omits  to  take  a 

P-  373.  §  3-  decree  pro  confesso,  within  four  months 

In    cases   where   the   complainant's  after  the  time  when  he  is  entitled  to  do 

bill   shall   be  ordered  to  be  taken  pro  so  against  a  defendant  or  defendants, 

confesso   against   a   defendant,   where  he   shall    not    thereafter    move    such 

there   are   no   infant   defendants,   and  decree   unless   he    has  first  taken  and 

there  shall   be  a  reference  to  a  master  served  an  order  on  the  defendant  or 

ordered  in   the  cause,  the  complainant  defendants,  if  in  this  state,  to  file  their 

may  proceed  before  the  master  without  answer  or  answers  at  such  short  day  as 

notice  thereof  to  such  defendant,  and  it  the  court  may  appoint.      N.  J.  Ch.  Ct. 

shall  not  be  necessary,  upon  the  coming  Rules,  No.  27. 
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(3)  And  Setting  Cause  for  Hearing  Ex  Parte. 

Form  No.  12146.1 

{Title  of  court  and  cause  as  in  Form  No.  12118.) 

In  this  cause  the  defendant  having  been  regularly  brought  into 
court  by  service  of  subpoena,  and  having  failed  to  file  his  plea, 
demurrer  or  answer  to  the  bill  of  complaint  herein,  in  the  clerk's 
office,  on  or  before  Monday,  the  eighteenth  day  of  December,  i898,  the 
said  eighteenth  day  of  December  being  the  rule  day  next  succeeding 
that  fixed  for  entry  of  appearance,  it  is  ordered  that  the  said  bill  be 
taken  for  confessed  and  the  cause  set  for  hearing  ex  parte. 

John  Hancock,  Clerk. 

Form  No.  1 2  1 4  7 . 

John  Doe     )  In  the  Court  0/  Common  Pleas,  No.  1,  of  Philadelphia 
against       >■  County,  September  Term,  \W8. 

Richard  Roe.  )  No.  380.     In  Equity. 

This  cause  coming  on  to  be  heard,  this  twenty-ninth  day  of  Septem- 
ber, iS98,  and  it  appearing  that  the  bill  in  the  above  entitled  cause 
was  duly  served  upon  the  above  defendant  Richard  Roe,  and  that  no 
appearance  has  been  entered  by  the  said  Richard  Roe  in  the  prothono- 
tary's  office  for  said  court  -^'xX^vxxi  fifteen  days  after  service  of  said  bill, 
as  required  by  the  rules  of  this  court,  it  is  ordered  and  decreed  that 
the  said  bill  be  taken  pro  confesso,  and  that  the  above  cause  be  set 
down  for  hearing,  subject  to  the  future  consideration  of  this  court. 

Form  No.  1 2  1 4  8 . 

(Precedent  in  Claybrook  v.  Wade,  7  Coldw.  (Tenn.)  557.)' 

{{Title  of  cause  as  in  Form  No.  12130.)]^ 

It  appearing  to  the  Court  that  the  defendant,  Robert  Wade,  is  a 
non-resident  of  the  State  of  Tennessee,  and  that  publication  has  been 
duly  made,*  requiring  said  defendant  to  appear  and  plead,  answer  or 

1.  On  defauh  of  defendant,  the  com-  was  made  in  the  newspaper  designated 
plainant  may  at  his  election  cause  the  by  the  order,  and  that  it  was  made 
clerk  to  enter  an  order  (as  of  course)  in  subsequent  to  and  in  pursuance  of  the 
the  order  book  that  the  bill  be  taken  order.  Claybrook  v.  Wade,  7  Coldw. 
pro  confesso;  and  thereupon  the  cause  (Tenn.)  555. 

shall  be  proceeded  in  ex  parte,  and  the  3.  The  matter  to  be  supplied  within 

matter  of  the  bill   may  be  decreed  by  [  ]  will  not  be  found  in  the  reported 

the  court  accordingly,  if  the  same  can  case. 

be   done    without   an    answer    and    is  4.  fiecital  as  to  Fnblication.  —  Where 

proper  to  be  decreed.     Fla.  Rev.  Stat,  the  court  proceeded  to  take  a  bill  for 

(1892),  §  1444;  Fla.  Eq.  Ct.  Rules  (1892),  confessed  and  determined  the    matter 

No.  44.  involved  without  setting  forth  that  this 

2.  It  was  held  in  this  case  that  where  was  done  after  due  publication,  it  seems 
a  decree  pro  confesso  recited  that  "  it  that  such  decree,  though  irregular  and 
appearing  to  the  court  that  the  defend-  reversible  on  appeal,  is  not  void.  Kil- 
ant  was  a  non-resident  and  that  publi-  crease  v.  Blythe,  6  Humph.  (Tenn.) 
cation   had  been  duly  made   requiring  378. 

him  to  appearand  plead,  answer  and  A  recital  in  a  decree  pro  confesso  that 
demur  to  complainant's  bill  within  the  "publication  was  made  according  to 
first  three  days  of  the  term,"  etc.,  in  law"  is  sufficient,  without  a  statement 
the  absence  of  proof  to  the  contrary,  it  of  detail.  Gilliland  v.  Cullum,  6  Lea 
will  be  presumed  that  the  publication     (Tenn.)  521.     And  a  recital  "  that  pub- 
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demur  to  complainant's  bill  herein,  before  or  within  the  first  three 
days  of  the  present  term  of  this  Court;  and  it  further  appearing  that 
he  has  wholly  failed  so  to  do,  it  is  therefore  ordered,  adjudged  and 
decreed  by  the  Court,  that  complainant's  bill,  with  all  the  allegations 
therein,  be,  and  the  same  is,  taken  for  confessed,  and  set  for  hearing, 
ex  parte,  as  to  him. 

Form  No.  i  2  i  4  9 . 

(Sands'  Suits  in  Equity  (Va.)  128.) 

(^Title  of  cause  as  in  Form  No.  12132.) 

The  defendant,  Richard  Roe,  not  yet  having  appeared  and  pleaded, 
answered  or  demurred  to  the  plaintiff's  bill,  the  same  is  taken  for 
confessed  as  to  the  said  defendant,  and  the  cause  is  set  for  hearing 
as  to  him  (or  if  defendant  has  appeared,  say,  "The  defendant, 
Richard  Roe,  who  has  appeared  to  this  suit,  still  failing  to  plead, 
answer  or  demur  to  the  plaintiff's  bill,  the  same  is  taken  for  con- 
fessed as  to  said  defendant,  and  the  cause  is  set  for  hearing  as  to 
him"). 

(4)  And  Referring  Cause  to  Examiner  or  Commissioner. * 

Form  No.  i  2  1 5  o  .* 

(  Title  of  court  and  cause  as  in  Form  No.  12122.) 

It  appearing  from  the  proceedings  in  the  above  entitled  cause  that 
the  order  of  publication  heretofore  issued  therein  has  been  duly  pub- 
lished, as  required  by  said  order,  in  the  "  Baltimore  Sun,"  a  newspaper 
printed  and  published  in  the  said  city  of  Baltimore,  and  the  defend- 
ant, Richard  Roe,  having  failed  to  appear  either  in  person  or  by 
solicitor  and  answer  the  bill  of  complaint  herein  filed  against  him; 

lication  has  been  duly  made  as  to  them  ors)  upon  their   respective  judgments, 

for  four  successive  weeks  before  this  and  whether  the  said  judgments  were 

court,  in  ' Brownlow' s  Knoxville  IVhig,'  obtained    for   material   and   labor  fur- 

a  newspaper   published    in    Knoxinlle,  nished  or  performed  in  and  about  the 

Tenn."   is   suflBcient   evidence   of    the  erection  of  the  building  mentioned  in 

fact,  unless  contradicted  by  the  record  the  said  bill  of  complaint,  and  also  to 

itself.     Walker    v.    Cottrell,     6    Baxt.  ascertain    and    report    the   order   and 

(Tenn.)  257.     So,  too,  a  recital  "that  it  priority  of  payment  of  the  said  judg- 

appearing   to   the    satisfaction   of   the  ments  and  claim." 

Court  that  publication  has   been  duly        2.  Upon  service  of  process  or  notice 

made  of  the   pendency  of  this  suit,  in  given  by  publication,  as  the  case  may 

the    ^Intelligencer,''"    is     presumed     to  be,  adult  defendants,  not  being  insane, 

speak   the   truth.     Martin  v.  Porter,  4  shall  appear  and  file  their  answer,  plea 

Heisk.  (Tenn.)  407.  or   demurrer    to    the    bill   or   petition 

1.  Reference  to  master  of   a  bill  pro  within  the  time  allowed  by  the  rules 

confespo  is  set  out  in  Anderson  v.  Huff,  or  by  the  terms  of  the  order  of  publica- 

49  N.  J.  Eq,  349,  as  follows:  "  to  ascer-  tion  or  special  order  for  the  extension 

tain   and   report  the   amount   due  the  of  time,  and  in  default  of  appearance 

complainant    on     his    said    judgment  or  of  answer,  plea  or  demurrer  after 

mentioned  in   said   bill  of  complaint,  appearance  within   the   time   allowed, 

and    the    amount   due   the   defendant  the   plaintiff  may,  at  his  election,  ob- 

Sarah  A.  B.  Green  on   her  claims   set  tain  an  order  as  of  course  that  the  bill 

up  in  her  answer  filed   in  this  cause,  be  taken  pro  confesso  as  against  said 

and  the  several   amounts  due  the  de-  defendants.     Md.  Eq.  Ct.  Rules  (1896), 

fendants  (the  several  judgment  credit-  No.  12. 
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It  is  therefore,  this  fifth  day  of  October,  i895,  ordered  and  adjudged 
by  the  court  that  said  bill  of  complaint  be  and  the  same  hereby  is 
taken  pro  confesso  against  said  defendant; 

And  it  is  further  ordered  and  adjudged  by  the  court  that  deposi- 
tions in  support  of  the  allegations  ^  of  the  said  bill  be  taken  before 
one  of  the  standing  examiners  of  this  court. 

John  Marshall,  Judge. 
Form  No.  1 2  i  5 1  .* 

John  Doe,  complainant,  \  State  of  Michigan,  in  the  Circuit  Court  for 

against  V  the  County  of  Montcalm. 

Richard  Roe,  defendant.  )  In  Chancery. 

On  filing  due  proof  of  personal  service  of  the  subpoena  issued  in 
this  cause  on  the  defendant  therein  on  or  before  the  return  day 
thereof,  and  more  than  fifteen  days  having  since  elapsed  and  said 
defendant  not  having  appeared:  And  on  reading  and  filing  the  affi- 
davit oi  Jeremiah  Mason,  solicitor  for  said  complainant,  showing  that 
all  the  proceedings  to  take  the  bill  of  complaint  as  confessed,  against 
said  defendant,  have  been  regular,  according  to  the  rules  and  prac- 
tice of  this  court: 

On  motion  of  Jeremiah  Mason,  solicitor  for  the  complainant,  it  is 
ordered  that  the  bill  of  complaint  filed  in  this  cause  be  and  the  same 
hereby  is  taken  as  confessed  by  the  said  defendant,  and  that'  it  be 
referred  to  a  Circuit  Court  commissioner  of  said  county  of  Montcalm, 
to  take  proofs  of  the  facts  and  circumstances  stated  in  said  bill,  and 
to  report  the  same  to  this  court,  together  with  his  opinion  thereon, 
with  all  convenient  speed. 

Oliver  Ellsworth,  Solicitor  for  Complainant. 

1.  Proof  of  Allegations.  —  The  court  the  required  notice  and  showing  the 
or  judge  thereof  may,  in  all  cases,  if  it  complainant's  neglect,  enter  or  file  an 
be  deemed  proper,  order  that  the  alle-  order  dismissing  the  bill  of  complaint, 
gations  of  the  bill,  or  petition,  or  any  Mich.  Ch.  Ct.  Rules  (1896),  No.  7  (c). 
of  them,  be  supported  by  affidavit  or  If  any  bill  for  divorce  is  taken  as  con- 
deposition,  to  be  taken  as  may  be  fessed,  or  the  facts  charged  therein  are 
directed.  Md.  Eq.  Ct.  Rules  (1896),  admitted  by  the  answer,  the  complain- 
No.  12.  ant  may  have  an  order  of  course  en- 

2.  Order  for  Default —  Generally.  —  If  tered  or  filed  for  reference  to  a  commis- 
either  party  shall  make  default  in  filing  sioner  to  take  proof  of  all  the  material 
or  serving  any  pleading  or  notice  within  facts  charged  in  the  bill  and  to  report 
the  time  limited  by  the  rules  or  the  spe-  such  proof  to  the  court  with  his  opinion 
cial  order  of  the  court  in  the  cause,  the  thereof.  Mich.  Ch.  Ct.  Rules  (1896), 
opposite  party  may  have  the  default  No.  29  (b).  Theorder  in  such  case  may 
entered  in  the  common  order  book  or  be  as  follows,  to  wit: 

filed  in  vacation  or  in  term  time.    Mich.         "  State  of  Michigan,      \ 

Ch.  Ct.  Rules  (1896),  No.  7  (a).  The  OVcmjV  Court  for  the  >■  InChancery. 


Default  and  Reference.  —  If  the  de-        County  of  Montcalm. 
fendant  has  failed  to  appear  or  plead,    John  Doe,   complainant,  )  Dated,  Sep- 
answer  or  demur,  the  complainant  may  against  \    temberi^, 

enter  or  file  an  order  taking  the  bill  of      Julia  Doe,  defendant.     )    a.  d.  1899. 
complaint  as  confessed,  and  referring        On  filing  due  proof  of  the  publication 
the  cause  to  a  commissioner  or  to  the     of  an  order  in  this  cause,  requiring  the 
court  for  proof.     Mich.  Ch.  Ct.  Rules     defendant  to  cause  her  appearance  to 
(1896),  No.  7  (b).  be  entered  therein  within  three  months 

If  complainant  fails  to  serve  a  copy  of  from  the  date  of  said  order,  and  more 
the  ^tV/of  complaint,  the  defendant  may,  than  three  months  having  elapsed  since 
on  filing  an  affidavit  of  the  service  of     the  date  thereof,  and  the  said  defendant 
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e.  The  Decree. 
Form  No.  12  152.' 
(^Title  of  court  and  cause  as  in  Form  No.  12113.) 
In  this  cause,  it  appears  to  the  chancellor  by  certificate  of  the 
register  2  (or  it  appears  to  the  register)  3  that  the  order  of  publication 
heretofore  made  in  this  cause  on  the  twentieth  day  of  February,  iS99 
was  published  iox  four  consecutive  weeks,  commencing  on  the  twenty- 
seventh  day  of  February^  i899,  in  the  "-Daily  Chronicle"  a  newspaper 


not  having  appeared;  therefore,  on  mo- 
tion oi  feremiah  Mason,  solicitor  for  the 
complainant,  it  is  ordered  that  the  bill  of 
complaint  filed  in  this  cause  be  and  the 
same  hereby  is  taken  as  confessed  by 
the  said  defendant,  and  that  this  cause 
be  referred  to  Charles  Carroll,  a  Circuit 
Court  commissioner  of  said  county,  to 
take  proofs  of  the  material  facts  charged 
in  said  bill  of  complaint,  and  that 
said  commissioner,  with  all  convenient 
speed,  report  to  this  court  said  proofs, 
with  his  opinion  thereon. 

Calvin  Clark, 
Register  in  Chancery. 

Jeremiah  Mason, 

Solicitor  for  Complainant." 

In  divorce  proceedings,  if  the  bill  is 
taken  as  confessed,  the  complainant 
shall  show  to  the  court  by  affidavit 
whether  or  not  the  defendant  was  per- 
sonally served  with  process  or  order  of 
appearance,  and  that  the  proceedings 
to  take  the  bill  as  confessed  have  been 
regular  according  to  the  rules  and  prac- 
tice of  the  court.  Mich.  Ch.  Ct.  Rules 
{1896),  No.  29  (c). 

1.  In  Cteneral.  —  A  decree  pro  confesso 
ought  to  state  the  facts  upon  which  it 
is  founded  and  declare  the  sentence  of 
the  court  upon  the  facts,  that  the  bill  is 
to  be  taken  as  confessed.  McDonald 
V.  McMahon,  66  Ala.  115;  Chilton  v. 
Alabama  Gold  L.  Ins.  Co.,  74  Ala.  290. 

Consult,  generally,  the  annotations 
to  Form  No.  121 13,  supra. 

If  apon  personal  service,  the  decree  may 
be  as  follows,  to  wit: 

( Title  of  court  and  cause  as  in  Form 
No.  12/ 1  J.) 

"  In  this  cause,  it  being  made  to  ap- 
pear to  the  chancellor  (or  register)  that 
a  summons,  requiring  the  defendant 
Richard  Roe  to  appear  and  plead,  an- 
swer or  demur  to  the  bill  of  complaint 
in  this  cause,  within  thirty  days  from 
the  services  of  said  summons  upon  him, 
was  served  upon  him  by  the  sheriff  of 
Jefferson  county  on  the  twenty-seventh 
day  of  February,  \%qg,  and  the  said  de- 
fendant having  failed  to  plead,  answer 


or  demur   to   the  said   bill   up   to  the 
date  of  this  decree. 

It  is  therefore,  on  motion  "  {concluding 
as  in  Form  No.  izijs). 

2.  Certificate  of  Segister.  —  Where  an 
application  is  made  to  the  chancellor, 
in  term  time  or  vacation,  for  a  decree 
pro  confesso  against  a  defendant,  as  to 
whom  publication  has  been  made,  the 
register,  before  the  decree  pro  confesso 
shall  be  entered,  must  certify  that  pub- 
lication has  been  made,  and  therein 
state  where  and  how,  and  whether  the 
notice  was  posted  up  or  forwarded  by 
mail  to  the  defendant,  and  when. 
This  certificate  shall  be  prima  facie 
evidence  of  the  facts  therein  stated. 
Ala.  Ch.  Ct.  Rules,  No.  29  (Ala.  Civ. 
Code  (1896),  p.  i2o3,  §  29). 

The  certificate  may  be  in  the  follow- 
ing form,  to  wit: 

( Title  of  court  and  cause  as  in  Form 
No.  1211J.) 

"\,  John  Hancock,  rcgisier  in  chan- 
cery at  Birmingham,  do  hereby  certify 
to  the  chancellor  that  the  following 
order  of  publication  heretofore  made  in 
the  above  entitled  cause,  to  wit:  {Here 
insert  a  copy  of  the  order  as  published) 
was  published  for  four  successive 
weeks  commencing  on  the  twenty- 
seventh  day  of  February,  iZgg,  in  the 
'Daily  Chronicle,'  &  newspaper  pub- 
lished in  the  c\\.y  oi  Birmingham ,  Jef- 
ferson county,  Alabama;  that  a  copy  of 
said  order  was  posted  at  the  court-house 
door  in  Birmingham,  in  saXA  Jefferson 
county,  on  the  twenty-seventh  day  of 
February,  1899;  and  that  another  copy 
of  said  order  was  deposited  in  the  post- 
office  at  said  Birmingham,  directed  to 
said  Richard  Roe,  at  Northport,  Suffolk 
count)',  New  York,  his  place  of  resi- 
dence, on  the  twenty-seventh  day  of 
February,  1899. 

Witness  my  hand  this  thirtieth  day  of 
March,  1899. 

John  Hancock,  Register." 

8.  Decree  before  Begister.  —  Decrees 
pro  confesso  may  be  taken  before  the 
register.     Ala.  Civ.  Code  (1896),  §  746. 
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published  in  the  city  of  Birmingham^  Jefferson  county,  Alabama;  that 
a  copy  of  said  order  was  posted  at  the  court-house  door  in  the  said  city 
of  Birmingham.,  in  Jefferson  county,  on  the  twenty-seventh  day  of  Febru- 
ary^ i8S9,  and  that  another  copy  of  said  order  was  deposited  in  the 
post-office  on  the  twenty-seventh  day  of  February.,  iS99,  duly  directed 
to  the  said  Richard  Roe  at  his  place  of  residence.^ 

And  it  now  further  appearing  to  the  chancellor  (or  register)  that 
the  said  Richard  Roe  has,  to  the  date  of  this  decree,  failed  to  plead, 
answer  or  demur  to  the  bill  of  complaint  in  this  cause, ^ 

It  is  therefore,  on  motion  oi  John  Doe.,  complainant  herein, 
adjudged,  ordered  and  decreed  by  the  chancellor  (or  register)  that 
the  said  bill  of  complaint  be  and  it  is  hereby  in  all  things  taken  as 
confessed  against  him,  the  said  Richard  Roe. "^ 

John  Marshall,  Chancellor  (or  Register). 


1.  Becitals  as  to  Publication.  —  A  de- 
cree pro  confesso  against  a  nonresident 
must  state  the  facts  necessary  to  show 
that  publication  has  been  made  agree- 
ably to  the  rules  of  practice.  Butler  z*. 
Butler,  II  Ala.  658;  Hartley  v.  Blood- 
good,  i6  Ala.  233;  Hanson  v.  Patterson, 
17  Ala.  738;  CuUum  v.  Branch  Bank, 
23  Ala.  797;  KeifTer  v.  Barney,  31 
Ala.  192.  Hence  a  mere  statement 
that  publication  was  made  in  due  and 
proper  form  is  insufficient,  as  it  avers  a 
legal  conclusion  and  not  the  statement 
of  facts  from  which  this  conclusion 
would  result.     Hartley  v.  Bloodgood, 

16  Ala.    233;    Hanson    v.     Patterson, 

17  Ala.  738;  Keififer  v.  Barney,  31 
Ala.  192.  But  if  the  recitals  of  the 
decree  show  that  proof  was  made  of 
those  facts  required  to  perfect  service 
against  a  nonresident,  the  decree  will 
not  be  reversed  because  the  evidence 
is  not  contained  in  the  record.  Hartley 
V.  Bloodgood,  16  Ala.  233.  And  a  re- 
cital that  "  the  parties  came"  is  suffi- 
cient to  show  the  appearance  of  a 
resident  defendant,  who  was  not  served 
with  process,  but  whose  name  is  men- 
tioned with  the  other  defendants  in  the 
marginal  statement  of  the  parties  an- 
nexed to  the  minute  entry  of  the  decree. 
Hunt  V   Ellison,  32  Ala.  173. 

2.  When  Taken. —  Decrees  pro  con- 
fesso may  be  taken  on  failure  of  de- 
fendant to  demur,  plead  or  answer 
within  thirty  days  after  service  of  sum- 
mons, or  thirty  days  after  the  period 
specified  in  the  order  of  publication,  if 
the  publication  required  by  the  order 
has  been  perfected,  unless  the  time  for 
answering  or  pleading  has  been  ex- 
tended; in  which  case  a  decree  pro  con- 
fesso may  be  passed  at  the  expiration 
of  such  time.     Ala.   Civ.  Code  (1896), 


§§  691,  746.  Or  when  a  demurrer  is 
overruled,  on  failure  of  defendant  to 
comply  with  the  order  to  answer,  a 
decree  pro  confesso  may  be  taken. 
Ala.  Ch.  Ct.  Rules,  No.  30  (Ala.  Civ. 
Code  (1896),  p.  1208,  §  30). 

3.  Copy  of  Decree  to  be  Sent  Nonresident. 
—  Under  the  Alabama  statute  (Ala.  Civ. 
Code  (1896),  §  753),  a  decree  made 
against  a  defendant  without  personal 
service,  who  does  not  appear,  is  not 
absolute  for  twelve  months  from  the 
rendition  thereof,  *  *  *  and  in  such 
case  the  court  must  direct  a  copy  of  the 
decree  to  be  sent  to  such  defendant,  or 
in  case  of  infants  or  persons  of  unsound 
mind,  to  their  guardian,  if  their  resi- 
dence can  be  ascertained.  But  it  is 
further  provided  (Ala.  Civ.  Code  (1896), 
§  759)  that  the  decree  may  be  executed 
by  the  plaintiff  giving  bond  with  sure- 
ties payable  to  the  register,  the  penalty 
to  be  prescribed  by  the  chancellor  or 
register.  In  Sayre  v.  Ely  ton  Land  Co., 
73  Ala.  85,  this  statute  was  construed 
and  the  court  said  that  while  under  the 
statute  the  omission  in  the  decree  to  ex- 
pressly require  the  execution  of  the 
statutory  bond  did  not  affect  the  regu- 
larity of  the  decree,  yet  the  decree  must 
be  construed  in  the  light  of  the  law  con- 
ferring jurisdiction  on  the  court,  and 
authorizing  its  rendition,  and  thus  con- 
strued, although  final  and  absolute  in 
its  terms,  it  must  be  read  and  executed 
as  if  upon  its  face  were  written  these 
words:  "This  decree  is  not  absolute 
for  eighteen  months,  and  within  that 
period  must  not  be  executed  unless  the 
complainant  or  party  interested  exe- 
cutes a  bond  payable,  approved  and 
with  condition  as  required  by  the  stat- 
ute." See  also  Hurtz'.  Blount,  63  Ala» 
327;  Holly  V.  Bass,  63  Ala.  387. 
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Form  No.  12153.' 

(  Title  of  court  and  cause  as  in  Form  No.  12118. ) 

This  day  this  cause  came  on  to  be  heard  on  the  bill  and  testimony, 
and  upon  consideration  thereof  it  is  ordered,  adjudged  and  decreed 
that  the  complainant,  S.  C.  Watkins,  do  have  and  recover  of  and 
from  the  respondents,  Sallie  J.  Garvin  and  Wade  Garvin,  the  sum  of 
one  hundred  and  twenty-four  and  60-100  dollars,  with  interest  thereon 
from  the  fifth  day  of  April,  1S86.  And  it  appearing  to  the  court  that 
said  sum  of  one  hundred  and  twenty-four  and  60-100  dollars  is 
due  for  labor  done  and  material  furnished  for  the  benefit  of  the 
separate  property  of  the  defendant,  Sallie  J.  Garvin,  in  default  of 
the  payment  of  said  sums  of  money  on  or  before  the  twenty-fifth  day 
of  February,  18S8,  it  is  ordered,  adjudged  and  decreed  that  the  follow- 
ing described  property,  the  separate  statutory  property  of  Sallie  J. 
Garvin,  be  sold,  and  the  proceeds  of  said  sale  applied  to  the  payment 
of  said  sums  of  money,  to  wit:  Lot  one,  block  eleven,  tier  "^,"  on 
the  corner  of  Pine  avenue  and  Ninth  street,  in  the  town  of  Sanford, 
in  Orange  county,  Florida,  and  that  Andrew  Denham  be  and  he  is 
hereby  appointed  a  special  master  to  advertise  and  sell  said  land  and 
the  house  thereon,  according  to  law,  and  make  report  to  this  court  of 
his  actings  and  doings  in  the  premises. 

John  Marshall,  Judge.  ^ 

Form  No.  i  2  i  5  4 . 
(Precedent  in  Hannas  v.  Hannas,  no  111.  56.)* 

[(Title  of  court  and  cause  as  in  Form  No.   12120.y\^ 
And  now  on  this  day  comes  the  complainant,  by  Cook  &•  Upton, 
her  solicitors,  and  it  appearing  here,  from  the  affidavit  on  file,  that 
defendant  is  not  a  resident  of  Illinois,  and  that  due  notice  of  the 

1.  This  decree  is  substantially  the  plaint  taken  as  confessed  by  the  de- 
decree  in  Garvin  v.  Watkins,  agFla.  151.     fendants,  Adolph  Loeb,  Francis  Lackner 

See,  generally,   notes   to   Form    No.  and    George  C.    Christian,   (this    cause 

12118,  j«/ra.  having  heretofore   been   dismissed  as 

2.  Signature.  —  A  decree  pro  confesso  to  said  defendant  Madison  Beat,  be- 
in  default  of  pleading  against  a  defend-  cause  of  his  death,  he  being  interested 
ant  who  has  been  summoned  by  publi-  in  this  suit  only  by  virtue  of  his  being 
cation  must  be  signed  by  the  judge,  trustee  in  said  trust  deed,)  and  upon 
If  signed  by  the  solicitor,  it  is  nugatory,  the  joint  and  several  answers  of  said 
Rushing  v.  Thompson,  20  Fla.  583.  Mary    Louisa    Lambert     and     Rudolph 

3.  See,  generally,  notes  to  Form  Lambert,  filed  herein,  and  the  replica- 
No.  12120,  supra.  tion  of  the  complainant  thereto,  also 

Precedents — Generally.  —  For    other  filed  herein;  and  upon  the  answer  of 

forms  of  decrees  pro  confesso  in  Illi-  said    William  Loeb,    filed    herein,    and 

nois  see  Logan  v.  Williams,  76  111.  175;  the  replication  of  complainant  thereto, 

Chicago  Theological  Seminary  ».  Gage,  also  filed  herein;  and   upon  the  proof 

103  111.  175;  Locey  Coal  Mines  v.  Chi-  and  exhibits  offered  and  heard  in  open 

cago,   etc.,    Coal  Co.,    131    111.   9;   also  court;   and  it  appearing    that   all    the 

Forms  Nos.  7853,  7852,  7839,  7834.  parties  are  properly  before  the  court. 

As  to  Fart  of  Defendants.  —  In  Lam-  and  that  the  court  has  jurisdiction  of 

bert   V.    Livingston,    131    111.     161,    a  the  subject  matter  and  of  the  parties 

decree  pro  confesso  as   to  part  of  de-  thereto,  and  the  court  being  fully  ad- 

fendants  began  as  follows:  "  This  vised  in  the  premises,  doth  find,"  etc. 
cause   having    been    brought   on    this         4.  The  matter  to  be  supplied  within 

day,  to  be  heard  upon  the  bill  of  com-  [  ]  will  not  be  found  in  the  reported  case. 
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pendency  of  this  proceeding  has  been  given  by  the  publication,  for 
at  least  four  weeks,  successively,  by  notice  in  the  "  Chicago  Legal 
News""^  the  first  insertion  htxw^  August  28,  i&80,  prior  to  the  ^rsf 
day  of  October  term,  i8^6?,  of  this  court,  and  by  mailing  a  notice  thereof 
to  defendants  at  San  Francisco,  California,  within  ten  days  from  the 
first  publication  of  said  notice,  and  the  sa.\d  John  C.  Hannas,  defend- 
ant, having  been  severally  three  times  called  in  open  court,  to  plead, 
answer  or  demur  to  the  complainant's  bill,  came  not,  but  herein  made 
default,  it  is  therefore  ordered,  adjudged  and  decreed  that  the  same 
be  taken  for  confessed  against  the  said  defendant. ^  And  the  court 
having  ordered  a  reference  to  a  master  to  take  proofs  of  the  matters 
stated  in  the  bill,  and  the  said  master  having  made  report  thereon  to 
the  court,  which  said  report  is  hereby  approved  and  confirmed,  and 
this  cause  coming  on  for  final  hearing  upon  the  bill  and  master's  re- 
port, and  the  court  being  fully  advised  in  the  premises,  doth  find:^ 
That  the  allegations  in  said  bill  are  true;  that  the  court  has  jurisdic- 
tion of  the  subject  matter  and  the  parties  in  the  cause;  that  the  de^ 
fendant,  John  C.  Hanjias,  received  the  notice  required  to  be  sent 
him,  by  mail,  at  San  Francisco,  Califor^iia;  that  complainant  on  April 
27,  iS68,  was  a  widow,  and  the  owner  in  equity  and  entitled  to  a  deed 
of  sub-lot  9,  aforesaid;  that  on  said  date  John  Boyd  conveyed  to  de- 
fendant, with  complainant's  consent;  that  said  conveyance  was  made 
to  defendant,  in  trust  for  complainant,  upon  certain  conditions,  to- 
wit:  That  defendant  should,  within  one  year,  erect  upon  said  prem- 
ises a  house  of  not  less  value  than  $2000,  should  fence  said  premises 
and  keep  down  the  taxes,  and  in  default  of  so  doing,  was  to  hold  the 
premises  for  the  sole  and  separate  use  of  complainant;  but  should  he 
perform  the  said  covenants  in  good  faith,  then  an  undivided  half  of 
said  premises  was  to  be  conveyed  to  defendant  in  fee,  and  the  re- 
maining undivided  one-half  to  be  held  in  fee  by  complainant;  com- 
plainant and  defendant  intermarried  April  30,  iB68,  and  cohabited 
until  1 875;  November  20,  iS68,  complainant  and  defendant  conveyed 
to  Homer  Cook,  as  stated  in  the  bill;  that  said  defendant  wholly  failed 
to  perform  the  covenant  entered  into  by  him;  that  he  failed  to  build 
a  fence;  *  *  *  that  he  failed  to  build  a  good,  substantial  house, 
within  one  year,  at  his  own  cost,  but  built  a  poor  dwelling-house,  con- 
tinually in  need  of  repair,  and  the  cost  of  which  was  largely  paid  by 
complainant  from  her  own  means,  and  which  was  not  completed  suf- 
ficiently for  a  residence  until  nearly  three  years  after  the  date  of  said 

1.  Advertisement  or  Summons  most  Ap-  ficient  which  recites  that  he  "  failing  to 
pear  in  Becord. —  It  is  not  enough  for  plead,  answer  or  demur  to  said  bill,  it  is 
the  decree  to  recite  that  the  defendant  ordered,  adjudged  and  decreed  by  the 
has  been  duly  served  with  process  or  court  that  the  same  be  taken  pro  con- 
that  he  has  been  regularly  notified  of  fesso,"  even  though  the  record  fails  to 
the  pendency  of  the  suit,  but  the  sum-  show  that  a  formal  default  was  en- 
mons  or  advertisements  should  appear  tered.  Michael  v.  Mace,  137  111.  485. 
in  the  record,  so  that  this  court  may  de-  3.  Effect  of  Findings.  —  Facts  recited 
termine  whether  the  statute  had  been  in  decree  as  appearing  to  court,  where 
complied  with.  Randall  v.  Souger,  16  bill  is  taken  as  confessed,  will  be  pre- 
111.  27.  sumed  to  have  appeared  to  the  court 

2.  Failure  to  Enter  Formal  Default.  —  A  from  evidence.     Jones  v.  Neely,  72  111. 
decree    against   a   nonresident   is   suf-  449. 
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•deed;  that  defendant  has  not  kept  down  the  taxes,  but  complainant 
has  paid  them  since  i875;  defendant,  without  sufficient  cause,  de- 
serted complainant  iox  five  years. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court,  that 
the  rights  and  interests  of  defendant,^  John  C.  Hannas,  in  and  to 
said  real  estate,  under  and  by  virtue  of  anything  in  said  deed  of  trust 
to  said  Homer  Cook  recited  or  contained,  or  otherwise,  be  forfeited, 
and  that  said  defendant  be  forever  barred  and  foreclosed  from  claim- 
ing or  asserting  any  rights,  title  or  interest  whatsoever  therein,  and 
that  the  complainant,  Margaret  Hannas,  have  all  of  said  real  estate 
held  in  trust  for  her,  and  for  her  use  and  benefit,  as  in  the  way  and 
manner  provided  in  said  deed  of  trust  to  said  Homer  Cook. 

Form  No.  12155.' 

(  Title  of  court  and  cause  as  in  Form  No.  12122.) 

This  cause  standing  ready  for  hearing  and  being  duly  submitted, 
the  proceedings  were  by  the  court  read  and  considered,  and  it 
appearing^  therefrom  that  the  period  of  thirty  days  has  elapsed  since 
the  order  pro  confesso  against  the  defendant  in  this  case,  as  prescribed 
by  the  rules  of  this  court,  and  that  no  answer,  plea  or  demurrer  has 
been  interposed  by  said  defendant,  and  that  the  allegations  of  his  bill 
of  complaint  present  a  proper  case  for  relief. 

It  is  thereupon,  this  tenth  day  of  October,  Anno  Domini  one  thousand 
■eight  hundred  and  ninety-nine,  by  the  Circuit  Court  (coruluding  as  in 
Form  No.  12122). 

Form  No.  i  2  1 5  6 . 

State  of  New  Hampshire. 
Cheshire,  ss. 

At  the  Supreme  Court  held  at  Keene,  within  and  for  the  County  of 
Cheshire,  on  the  first  Tuesday  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

Present, 

The  Honorable  John  Marshall,  Associate  Justice,  presiding. 

John  Doe     ) 

against       >  Specific  Performance. 
Richard  Roe.  ) 

{JJere  set  out  a  copy  of  the  bill  or  libel ^ 

This  bill  (or  libel)  having  been  filed  in  the  office  of  the  clerk  of 

1.  Parties  Defendant.  —  A  decree  pro  fact  in  the  body  of  the  decree,  in  the 
-confesso  against  unknown  heirs  is  absence  of  all  direct  proof  to  the  con- 
proper  unless  it  appears  that  the  lin-  trary,  will  be  taken  as  sufficient  evi- 
known  heirs  are  minors.  Newlin  v.  dence  of  the  truth  thereof.  Johnson  v. 
Snyder,  78  111.  528.  Robertson,  31    Md.  476  (citing  Rigden 

2.  At  any  time  after  the  lapse  of  v.  Martin,  6  Har.  &  J.  (Md.)  403;  Scott 
thirty  days  from  the  day  of  the  order  v.  Scott,  17  Md.  78;  Fitzhugh  v.  Mc- 
pro  confesso,  the  matter  of  the  bill  or  Pherson,  9  Gill  &  J.  (Md.)  51).  But 
petition  may  be  decreed  by  the  court  or  defect  of  proof  is  not  cured  by  a  rccjtal 
judge  thereof.  Md.  Eq.  Ct.  Rules  contained  in  the  decree  "that  the  order 
{1896),  No.  12.  of    publication    had    been    duly    pub- 

3.  Effect  of  Secitala.  —  In  matters  lished."  Johnson  v.  Robertson,  31  Md. 
which  are  merely  formal,  that  occur  in     476. 

the  progress  of  the  case,  a  recital  of  a 
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the  said  court,  the  ninth  day  of  August,  a.  d.  \W8,  it  was  ordered 
that  the  S2\^  John  Doe  notify  the  said  Richard  Roe  to  appear  at  the 
next  trial  term  of  said  court,  to  be  held  at  Keene,  in  and  for  said 
county,  on  the  third  Tuesday  of  October,  then  next,  and  show  cause,  if 
any  he  had,  why  the  prayer  of  said  bill  (or  libel)  should  not  be 
granted,  by  causing  an  attested  copy  of  the  said  bill  (or  libel)  and  of 
this  order  to  be  served  upon  said  Richard  Roe  by  a  sheriff  or  his 
deputy,  Jourteen  days  at  least  before  said  next  trial  term.  After- 
ward at  said  October  Term,  a.  d.  \2>98,  the  complainant  (or  libellanty 
appears  and  shows  to  the  court  that  said  order  of  notice  has  been 
complied  with. 

The  defendant  (or  libelee),  though  three  times  called,  appears  not, 
but  makes  default,  and  thereupon  the  cause  is  continued. 

Now  at  this  term  the  said  complainant  (or  libellant)  appears  and 
the  said  bill  (or  libel)  and  the  evidence  produced  in  support  thereof 
being  examined  and  considered  and  the  complainant  (or  libellanty 
fully  heard. 

It  is  ordered,  adjudged  and  decreed  by  the  court  that  (Jlere  insert 
the  decree). 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  12157." 

(^Title  of  cause  as  in  Form  No.  12130). 

This  cause  was  heard  on  this  Ji/th  day  of  June,  i899,  before  Chan- 
cellor y<?^«  Marshall,  upon  the  bill  and  judgment  pro  confesso  here- 
tofore taken  and  entered  against  the  defendant,  Richard  Roe,  from 
all  of  which  it  duly  appears  to  the  court  that  (concluding  as  in  Fornt 
No.  12130). 

3.  By  Consent. 

Form  No.  i  2 1 5  8 . 

(Precedent  in  Hovey  v.  McDonald,  109  U.  S.  152.) 
In  the  Supreme  Court  of  the  District  of  Columbia. 

Thomas  J.  Phelps,  Assignee,  ^  j^  Equity. 

Augustine  R.  McDonald  and  William    White.  )        •    '       • 

This  cause  came  on  to  be  further  heard  on  this  16th  day  of  Febru- 
ary, A.  D.  1 875;  and  thereupon,  and  upon  consideration  thereof,  and 
with  the  consent  of  the  parties  to  this  suit,  and  of  Charles  E.  Hovey 
and  William  P.  Dole,  parties  complainant  in  a  certain  cause  in  equity 
in  this  court,  numbered  3,937,  against  the  same  defendants,  and 
claiming  one-fourth  of  the  award  in  the  proceedings  mentioned, 

It  is,  this  16th  day  of  February,  a.  d.  i875,  ordered,  adjudged,  and 
decreed  — 

1.  That  the  restraining  orders  heretofore  made  in  both  said  causes 
are  hereby  vacated. 

2.  That  the  decree  made  in  this  cause  on  the  28th  day  of  December, 
A.  D.  i87^  appointing  George  W.  Riggs,  Esq.,  receiver,  and  granting 

1.  See,  generally,  notes  to  Form  No.  12130,  supra. 
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a  provisional  injunction,  is  modified  as  follows,  viz:  That  the  defend- 
ant William  White  may  receive  from  the  agents  of  the  British  govern- 
ment the  one-half  of  the  net  amount  of  the  award  in  the  proceedings 
mentioned,  free  and  discharged  of  all  claims  of  the  plaintiffs  in  both 
the  causes  above  mentioned,  to  enable  the  said  defendant  to  pay  the 
expenses  incurred  by  the  defendant  A.  R.  McDonald  in  the  prosecu- 
tion  of  this  claim;  which  sum  of  one-half  of  said  award  the  court  finds 
to  be  the  reasonable  expense  incident  to  the  prosecution  of  the  said 
claim  by  said  defendant  A.  R.  McDonald  htiore  said  Mixed  Commis- 
sion, exclusive  of  said  claim  of  Hovey  and  Dole. 

3.  That  the  remaining  half  the  net  amount  of  said  award  shall  be 
paid  to  the  said  George  W.  Riggs;  and  it  is  ordered,  adjudged  and 
decreed  that  the  defendants  shall  execute  all  such  orders,  receipts  and 
acquittances  necessary  to  enable  the  said  George  W.  Riggs  to  collect 
the  same.  And  the  said  George  W.  Riggs  shall  hold  the  said  half  of 
the  said  award  subject  to  the  claims,  liens,  and  rights  of  the  said 
Charles  E.  Ho7)ey  and  William  P.  Dole,  and  of  the  plaintiff  in  this  cause, 
to  be  determined  by  the  further  decree  of  this  court  in  this  cause  and 
in  the  cause  of  said  Hoi>ey  and  Dole  hereinbefore  mentioned.  It  is 
further  ordered  that  said  receiver  be  directed  to  invest  the  money  so 
placed  in  his  hands  in  bonds  of  the  United  States  or  in  3  65-100  bonds 
of  the  District  of  Columbia  guaranteed  by  the  United  States,  as  he  may 
deem  best  for  the  interest  of  the  parties  concerned,  and  that  a  copy 
of  this  decree  be  filed  in  the  last  mentioned  cause^ 

[{Signature  as  in  Form  No.  12117.)]^ 

Form  No.  1 2  1 5  9  . 

(Precedent  in  Green  z'.  Green,  61  Ga.  144.)* 

Philip  Jackson,  as  guardian  of  W.  H.  Green  and^ 

Jesse  Green,  and  Deborah  F.  Jackson,  wife  of 

Philip  Jackson,  formerly  Deborah  Green,  \ 

vs. 
Wm  D.  Green. 

In  equity,  bill  for  relief,  etc.  Lee  superior  court,  November  term, 
1 877. 

Upon  the  written  agreement  ^  of  parties,  approved  by  the  court, 
and  entered  on  the  minutes  of  this  court  at  the  March  term,  i876, 
and  no  issue  of  fact  being  involved  in  the  said  case,  it  is  ordered  and 

1.  The  matter  to  be  supplied  within  The  parties  in  the  above  case  agree 
[  ]  will  not  be  found  in  the  reported  on  the  following  settlement  of  all  the 
case.  claims  and  charges  in  said  bill:  That 

2.  See,  generally,  notes  to  Form  No.  the  amount  due  from  the  defendant  as 
12119,  supra.  administrator  de  bonis  non  of  Wm.  H. 

3.  The  written  agreement  mentioned  ^r^-^wV  estate,  as  administrator  of  £//«« 
in  the  decree  was  as  follows:  A.   Green's  estate,  and  as  guardian  of 


^^  Deborah  Green  in  her  own  right 
and  as  guardian    ad    litem    of 
Wm.  H.  and f esse  Green, 
vs. 
Wm.  D.  Green,  adm'r,  etc. 


William  H.  and  fesse  Green,  in  seven 
thousand  Ao\\2lX%  principal,  with  interest 
from  the  first  day  of  fanuary,  1876. 
That  complainants  may  take  a  decree 
at  the  next  term  of  this  court  for  said 


In  equity,  in  Lee  superior  court.     For     sum,  with  stay  of  execution  upon  the 
account,  relief,  and  injunction,  etc.  half  thereof  until  theyfrj/  day  oi  fantt- 
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decreed  by  the  court,  that  complainant,  Philip  Jackson.,  as  guardian 
of  the  minors,  Wm.  H.  Green  and  Jesse  Green,  and  Deborah  E. 
Jackson,  wife  of  Phil  Jackson,  formerly  Deborah  E.  Green,  recover 
of  William  D.  Green,  defendant,  as  administrator  de  bonis  non  of 
Wm.  H.  Green,  as  administrator  of  Ellen  A.  Green,  and  as  guardian 
of  Deborah  E.  Green,  Wm.  H.  Green  and  Jesse  Green,  the  sum  of  three 
thousand  one  hundred  and  fifty-six  dollars  ($3,156.00),  with  interest 
thereon  from  the  first  day  of  July,  i877,  and  the  further  sum  of  costs 
of  suit  to  be  taxed  by  the  clerk,  and  that  execution  issue  for  that 
sum. 

It  is  further  ordered  that  complainants  give  to  defendant  credit 
on  said  decree  and  execution,  any  amounts  that  they  may  collect  on 
the  following  claims,  that  are  now  held  by  complainants  as  collateral, 
to-wit:  One  note  signed  by  W.  G.  Bell  for  %833.S6,  note  dated  Decem- 
ber 1,  1 874,  credited  by  (%15.00)  seventy- five  dollars,  on  the  20th  dav 
of  January,  i876;  also  a  credit  of  $125.00.  One  note  on  P.  E.  Wolf, 
for  $100.00,  note  due  December  1,  i87^  and  credited  with  $^0.00,  on 
the  1st  April,  i87'5;  which  two  notes  said  Wvi.  D.  Green,  defendant, 
has  given  as  collateral  to  secure  the  principal  sum  due  on  this  case; 
and  that  when  said  sum  of  three  thousand  one  hundred  and  fifty-six 
dollars  {$3,156.00)  with  all  interest  and  costs,  shall  be  fully  paid  by 
the  said  Wm.  D.  Green,  defendant,  the  same  to  be  in  full  discharge 
of  said  William  D.  Green,  and  he  shall  be  fully  discharged  from  all 
liability  on  his  bood  as  administrator  de  bonis  non  of  Wm.  H.  Green, 
as  administrator  of  Ellen  A.  Green,  and  as  guardian  of  Deborah  E. 
Green,  Wm.  H.  Green  z.x\di  Jesse  Green,  and  shall  be  discharged  from 
said  administration  and  guardianship  as  aforesaid;  and  that  on  said 
payment  said  complainants  turn  over  to  defendant  the  above 
described  collaterals. 

It  is  further  ordered  that  the  execution  be  stayed  till  \he  first  day 
of  January,  j878. 

C.  E.  Crisp,  J.  6'.  C,  S.  W.  C. 

ary,  1877,   and   a  stay  upon   the  other  $Sj^.j6,  with  credit  of  $75,  one  note  on 

half   until    the   /irst  day    of  January,  B.F.  ^i?//"  for  $/oo,  with  credit  of  $^o, 

187^;  that  the  said   William  D.   Green  and    that    she    receipt    him,    the    said 

turn  over  to  the  said  Deborah,  in  her  Green,  for   the   same    as   collateral    as 

own  right,  and  as  guardian  ad  litem,  aforesaid.     The    decree   for   the   seven 

!he    plantation     and    all    the    property  ^/i^wj-^wa^  dollars  and  interest,  and  with 

thereon,  belonging  to  the  estate  of  the  the   stays    aforesaid,    to    be   taken    at 

said  William  II.   Green,   together  with  the    next   term   of  Lee  superior   court. 

ninety-one  bales  of  cotton  in  the  ware-  And  when  the  said  decree  is  complied 

house  of  Harold  Johnson    iSt^  Co.,  and  with  and  the  money  paid,  either  out  of 

on  said    plantation,   and    that    she,   in  the  collaterals  or  otherwise,  then  the 

her  own  right,  and  as  guardian,  accept  said   William  D.  Green  and  his  securi- 

and  receive  the  same.     That  the  said  ties  are  discharged   from  all  liability, 

William  D.  Green  turn  over  to  the  said  on  either  the  guardian's  bond  or  upon 

Deborah,  and  as  collateral  security  for  the  bond  of  the  said  William  D.  Green 

the  payment  of  the  said  seven  thousand  as  administrator  de  bonis  non,  and  as 

dollars  and  interest,  one  note  on  Will-  administrator,  and  from  liability  upon 

iam  H.  Morgan  for  the  sum  of  %i,8go,  all    of   said    bonds.     And    upon    com- 

one  note  ony.  D.  Green  for  the  sum  of  pliance  with  said  decree  and  this  agree- 

%i,2io,  accounts  on   the  overseer  and  ment,  the  said  Cr^^w  is  to  be  discharged 

hands  on   the  plantation   for  $506,  one  from  said  administrations  and  guardi- 

note  on  Wm.   G.   Bell  for  the  sum  of  anships  and  from  all  liability  thereon,   , 
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4.  Certificate  of  Enrollment  of  Decree. 


Form  No.  1 2  i  6  o . ' 

The  Circuit  Court  for  the  County  oi  Montcalm.     In  Chancery. 
John  Doe,  complainant,    ^ 

against 
Richard  Roe,  defendant. 
.  I,  the  undersigned,  register  of  said  court,  do  hereby  certify  that  at 
the  instance  of  the  above  named  complainant,  John  Doe^  I  have  this 
day  attached  together,  for  the  purpose  of  enrollment,  the  bill  of  com- 
plaint, subpoena,  pleading,  proofs,  taxed  bill  of  costs,  a  fair  engrossed 
copy  of  the  final  decree,^  signed  by  the  Honorable  John  Marshall, 
circuit  judge,  and  countersigned  by  the  register  of  this  court,  together 
with  the  other  papers  filed  in  this  cause,  and  annexed  thereto  this 
certificate,  according  to  the  statute  in  such  case  made  and  provided. 


or  on  either  of  them.  It  is  also  agreed 
that  said  Deborah  pay  to  W.  A.  Haw- 
kins, within  ten  days,  three  hundred 
and  thirty-three  dollars  and  fifty  cents, 
counsel  for  said  Wm.  D.  Green. 

Deborah  Green. 
Wm.  D.  Green. 

7th  April,  i87d. 

W.  A.  Hawkins, 

Attorney  for  William  D.  Green. 

Lyon  6^  Nisbet, 

G.   W.   Warwick, 

Attorneys  for  Complainants." 

1.  Enrollment  of  Decree  —  Generally.  — 
After  the  expiration  of  thirty  days  from 
the  time  a  final  decree  shall  be  entered 
in  the  minutes  of  the  court,  if  no  ap- 
peal therefrom  shall  have  been  entered 
in  the  minutes  of  the  court  and  no  peti- 
tion fora  rehearing  shall  have  been  pre- 
sented, on  being  required  by  either 
party,  the  register  by  whom  such  final 
decree  shall  have  been  entered  shall  at- 
tach together  the  bill,  pleadings  and  such 
other  papers  filed  in  the  cause  as  may 
from  time  to  time  by  general  rules  be 
directed,  together  with  the  taxed  bill  of 
costs  therein,  and  shall  annex  thereto  a 
fair  engrossed  copy  of  the  decretal  order, 
signed  by  the  circuit  judge  and  counter- 
signed by  the  register  who  entered  the 
same.  Mich.  Comp.  Laws  (1897),  §  463. 
And  no  process  shall  be  issued  or  other 
proceedings  had  on  any  final  decree  to 
enforce  the  same  until  the  same  is  duly 
enrolled  pursuant  to  statute.  Mich. 
Ch   Ct.  Rules  (1896),  No.  24  (a). 

Enrollment  Nunc  pro  Tunc.  —  Any 
decree  of  the  former  court  of  chancery 
or  of  the  circuit  court  in  chancery  that 
may  have  been  duly  passed  and  signed 
and  not  reversed,  vacated  or  annulled. 


and  which  may  have  failed  to  be  re- 
corded and  enrolled,  may  be  directed 
by  the  court  having  the  legal  custody  of 
the  files  in  the  case  in  which  such  de- 
cree is  pronounced,  in  its  discretion,  to 
be  recorded  and  enrolled  by  the  register 
of  the  court  nunc  pro  tunc,  and  when 
so  recorded  and  enrolled  the  same  shall 
be  as  effectual  as  if  recorded  and  en- 
rolled at  the  end  of  thirty  days  after  its 
allowance.  Mich.  Comp.  Laws  (1897), 
§557- 

Register's  Certificate.  —  The  register 
shall  annex  to  the  papers  so  attached 
together  his  certificate  under  the  seal 
of  the  court,  wherein  he  shall  certify 
according  to  the  fact,  the  time  when 
the  said  papers  were  so  attached  for  the 
purpose  of  enrollment  and  the  name  or 
names  of  the  party  or  parties  at  whose 
instance  the  same  was  done,  and  there- 
upon the  said  papers  so  attached,  an- 
nexed and  signed,  together  with  such 
certificates,  shall  be  filed  by  the  register 
and  remain  a  record  in  his  office,  and 
such  certifying  and  filing  shall  be 
deemed  an  enrollment  of  the  decree 
and  proceedings  for  all  purposes  what- 
soever. Mich.  Comp.  Laws  (1897),  § 
464. 

2.  Who  may  Seqaest.  —  Enrollment 
shall  be  at  the  request  of  either  party. 
Mich.  Comp.  Laws  (1897),  §  464.  But 
the  name  of  party  at  whose  instance 
the  enrollment  was  done  shall  be  in- 
serted. Mich.  Comp.  Laws  (1897),  § 
464. 

3.  Papers  to  be  Enrolled.  —  All  papers 
filed  in  the  cause  shall  be  included  in 
the  enrollment.  Mich.  Comp.  Laws 
(1897),   §    463;  Mich.    Ch.    Ct.    Rules 

).  Nc 


(1896),  No.  24(b). 
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In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed  the 
seal  of  said  court,  this  tenth  day  of  October^  a.  d.  \%99. 

(seal)^  Calvin  Clark,  Register. 

Form  No.  i  2  i  6  i .' 
State  of  Mississippi,  Tate  County. 

I,  the  undersigned,  clerk  of  the  Chancery  Court  of  said  county,  do 
hereby  certify  that  on  the  sixthd^z.^  of  June,  a.  d.  i899,  at  the  June 
term,  a.  d.  i%99,  of  said  court,  a  decree  was  rendered  in  case  number 
1S13  in  said  court,  in  favor  oi  John  Doe,  complainant,  Sigdimst  Eicharci 
Roe,  defendant,  for  the  sum  of  one  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum  from  the  first  day 
oi  May,  a.  d.  \^98,  until  paid,  and  all  costs  of  suit,  as  appears  of  record 
in  minute  book  B  of  said  court,  on  page  132  thereof. 

I  further  certify  that  said  decree  does  not  appear,  from  the  records 
of  said  court,  to  have  been  satisfied  and  that  the  costs  of  said  suit 
in  said  Chancery  Court  are  fifty-one  dollars. 

In  testimony  whereof  I  hereunto  set^y  hand  and  affix  the  seal  of 
said  court,  at  my  office  in  Senatobia,  Tate  county,  Mississippi,  this  the 
fourteenth  day  of  June,  A.  D.  \Z99. 

(seal)  John  Hancock,  Clerk. 

III.  DOCKETING,  REGISTERING  AND  RECORDING  JUDGMENT  OR 

DECREE.3 


1.  Seal.  —  Certificate  shall  be  under 
the  seal  of  the  court.  Mich.  Comp. 
Laws  (1897),  §  454. 

2.  Enrollment  of  Decrees.  —  The  clerk 
of  the  chancery  court  shall,  within  ten 
days  after  the  expiration  of  the  term  at 
which  any  decree  for  money  shall  be 
made,  which  is  enforceable  by  execu- 
tion against  the  defendant,  furnish 
an  abstract  of  such  decree  to  the  clerk 
of  the  circuit  court  of  the  county  in 
which  such  decree  is  made;  and  it  shall 
be  the  duty  of  the  circuit  clerk  forth- 
with to  enroll  the  same  on  the  "judg- 
ment roll  "  in  this  court  as  judgments 
of  the  circuit  court  are  required  to  be 
enrolled.  Miss.  Anno.  Code  (1892),  § 
478. 

3.  For  statutes  relating  to  docketing, 
registering  and  recording  judgments  or 
decrees  see  as  follows,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §g  1920, 
1921. 

Arizona.  —  Rev.  Stat.  (1887),  ^§  2247 
et  seq.,  2574. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  4204,  4205,  4396-4398. 

California.  — Code  Civ.  Proc.  (1897), 
§§  674,  900. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§§  230-232. 

Connecticut.  — Q^n.  Stat.  (1888),  §§ 
3031-3039. 


Delaware.  —  Rev.  Stat.  (1893),  p.  754, 

c.  99.  §  23. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  34,  §  19;  c.  37,  §  35. 

Florida.  —  Rev.  Stat.  (1S92),  §§  I173- 
I175,  1624. 

Georgia.  —  2  Code  (1895),  §§  2780, 
2783,  5356. 

Idaho.  — Yi-cv.  Stat.  (1887),  §§  4457" 
4460,  4736. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  30,  par.  116;  c.  37,  par.  288; 
c.  77,  par.  I. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
612,  613. 

Iowa.  —  Code  (1897),  §  3802. 

Kansas. — Gen.  Stat.  (1897),  c.  95, 
§  416;  c.  103,  §  158. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  p. 

438,  §  3- 

Maryland.  —  Laws  (1890),  c.  314, 
amending  Pub.  Gen.  Laws  (1888),  art. 
26,  §  19. 

Massachusetts. — Stat.  (1892),  c.  289,  §  i. 

Michigan. —  Comp.  Laws  (1897),  §i^ 
845-851. 

Minnesota.  —  Stat.  (1854),  §  5425. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
759.  760. 

Missouri,  — Rev.  Stat.  (1889),  §§  6049 
et  seq.,  6286,  6287. 

Montana. — Code  Civ.  Proc.  (1895),  § 
1200. 


902 


Volume  10. 


12162. 


JUDGMENTS  AND  DECREES. 


12162. 


1.  Of  Court  of  Record. 


The  State  of  Alabama^ 
Jefferson  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 


Form  No.  i  2  i  6  2  .' 


In  the  Circuit  Court  oi  Jefferson  County 
(or  Chancery  Court  of  Jefferson  County ^^ 
Alabama). 
I,  Fergus  W.  McCarthy,  clerk  of  the  Circuit  Court  (or  register  of  the 
Chancery  Court)  in  and  for  said  county  and  state,  do  hereby  certify 
that  on  the  sixth  day  of  May,  iS99,  a  judgment  was  rendered  by  said 
court  in  the  above  stated  cause,  wherein  y^^«  Doe  was  plaintiff,  and 
Richard  Roe  was  defendant,  in  favor  of  the  said  plaintiff  and  against 
the  said  defendant  for  the  sum  of  five  thousand  dollars,  and  also  the 
sum  of  seventy  dollars,  costs  of  said  suit,  and  t^xdiX.  Jeremiah  Mason  is 
the  attorney  of  record  for  plaintiff  in  said  cause. 
Witness  my  hand  this  sixth  day  oi  June,  i899. 

John  Hancock,  Clerk  (or  Register"). 
Stat.    (1899), 


Nebraska.  —  Comp 
■2469,6004,  6153  et  seq 

Nevada.  —  Gen.  Stat.  {1885),  §§  3231, 

3579- 

New  fersev.  —  Gen.  Stat.  (1895),  p. 
1841,  §  2. 

New  Mexico.  —  Comp.  Laws  (1897), 
^§  3069,  3075. 

New  York.  —  Code  Civ.  Proc,  (1899), 
■§§  1245,  3017. 

North  Carolina.  —  Code  (1883),  §§  435, 

•839- 

North  Dakota.  —  Rev.    Codes   (1895), 

§§  5490.  5498. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

4157-115- 

Oklahoma.  —  Stat.  (1893),  §  4413. 

Oregon.  —  Hill's  Anno.  Laws  (1894), 
§§  269,  2103,  2104. 

South  Carolina.  —  Code  Civ.  Proc. 
<i893).  §§  87,  802;   Laws  (1894),  p.  718. 

South  Dakota.  —  Dak.  Comp.  Laws 
<i887),  §§  5104,  5108. 

Tennessee.  —  Code  (1896),  §  4708. 

Utah.  —  Rev.  Stat.  (1898),  ^  3198. 

Vermont.  —  Stat.  (1894),  §|  974.  975. 

Virginia.  —  Code  (1887),  |  3565. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  {1897),  §  5132  et  seq. 

Wisconsin. —  Stat.  (1898),  5^  2899  etseq. 

Bequisites  of  Abstract.  —  An  abstract 
■of  judgment  which  states  the  date  of 
the  judgment,  the  amount,  principal 
and  costs,  and  rate  of  interest,  and  that 
there  are  no  credits,  sufficiently  shows 
the  amount  due  on  the  judgment  at 
the  date  of  the  abstract.  Willis  v. 
Sommerville,  3  Tex.  Civ.  App.  509. 

The  TVjTflj  statute  relating  to  the  regis- 
tration of  judgments  does  not  require 
the  abstract  of  judgment  to  specify  the 
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character  in  which  the  party  is  charged. 
The  object  of  the  statute  is  to  excite 
inquiry  and  indicate  the  source  of  in- 
formation, not  to  encumber  the  regis- 
try with  full  information.  Willis  v. 
Smith,  66  Tex.  31. 

Precedents.  —  Abstracts  of  judgment 
with  the  certificate  of  the  clerk  attached 
are  set  out  in  Willis  v.  Sommerville,  3 
Tex.  Civ.  App.  509;  Willis  v.  Smith,  66 
Tex.  31;  Glasscock  v.  Stringer,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  921. 

In  People  v.  Keenan,  31  Hun(N.  Y.) 
625,  will  be  found  a  transcript  of  judg- 
ment with  the  attestation  thereof  which 
was  held  to  be  insufficient  under  N.  Y. 
Code  Civ.  Proc.  (1899),  g§  1246,  1247, 
to  authorize  the  county  clerk  to  whom 
it  was  sent  to  docket  the  judgment. 

1.  Judgments  and  Decrees  may  be  Begis* 
tered.  —  The  owner  of  any  judgment  or 
decree  for  the  payment  of  money  ren- 
dered by  any  court  of  record,  may  file 
in  the  office  of  the  judge  of  probate  of 
any  county  a  certificate  of  the  clerk  or 
register  of  the  court  by  which  the  judg- 
ment or  decree  was  rendered,  which 
certificate  shall  show  the  style  of  the 
court  which  rendered  the  judgment  or 
decree,  the  amount  and  date  thereof, 
the  amount  of  costs,  the  names  of  the 
parties,  and  the  names  of  the  plaintiff's 
attorney,  and  shall  be  registered  by  the 
judge  of  probate  in  a  book  to  be  kept 
by  him  for  that  purpose.  The  register 
shall  show  also  the  date  of  filing  and 
the  name  of  the  owner  of  the  judgment 
or  decree.  Ala.  Civ.  Code  (1896),  § 
1920. 

See  also  statutes  cited  supra,  note 
3,  p.  902. 
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12164.  JUDGMENTS  AND  DECREES.  12166* 

Form  No.  i  2  i  6  4 . 
(Conn.  Gen.  Stat.  {1888).  §  3031.)' 

This  is  to  certify  that  John  Doe,  of  Hartford,  on  the  sixth  day  of 
Jutie,  jS99,  in  the  Superior  Court,  holden  at  Hartford,  in  the  county 
of  Hartford,  did  obtain  a  judgment  in  his  favor  against  Richard  Roe 
of  said  Hartford,  for  the  sum  oi  five  thousand  doUsLTS  damages,  and 
fifty-one  dollars  costs  of  suit,  which  judgment  remains  wholly  unsatis- 
fied (or  on  which  judgment  the  sum  of  four  thousand  dollars  is  still  due), 
and  to  secure  said  sums,  and  the  lawful  interest  thereon,  a  judgment 
lien  in  favor  oi  sdixd  John  Doe  is  hereby  placed  upon  the  following 
described  real  estate  of  the  sa.id  John  Doe,  situate  in  the  town  of 
Hartford,  in  the  county  of  Hartford,  to  wit:  {Here  describe),  pur- 
suant to  the  statute  in  such  case  made  and  provided. 

Dated  at  Hartford,  the  sixth  day  oi  July,  i&99. 

John  Doe?' 
Form  No.  12165.* 

Transcript  of  Judgment  from  the  Judgment  Docket  of  Wake 
Superior  Court. 
Wake  County  —  In  the  Superior  Court. 
John  Doe,  plaintiff,       ) 

against  >•  Transcript  of  Judgment. 

Richard  Roe,  defendant.  ) 

At  a  Superior  Court  held  for  the  county  of  Wake  at  the  court-house 
in  Raleigh  the  twenty-second  day  oi  March,  iS96,  before  his  honor 
Judge  Marshall,  judgment  was  rendered  in  favor  oi  John  Doe,  the 
above  named  plaintiff,  against  Richard  Roe,  the  defendant,  for  the 
sum  of  one  thousand  dollars,  with  interest  on  nine  hundred  and  fifty 
dollars  from  the  twenty-second  dz.y  oi  March,  iS96,  till  paid,  and  cost 
of  suit,  fifty  dollars. 

Wake  County,  ss. 

\,John  Hancock,  clerk  of  the  Superior  Court  of  said  county,  do 
hereby  certify  that  the  foregoing  is  a  true  and  perfect  transcript  from 
the  judgment  docket  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and  affixed 
the  seal  of  said  court  at  office  in  Raleigh,  the  first  day  of  May,  i896, 

(seal)  John  Hancock,  Clerk  Superior  Court. 

Form  No.  i  2  i  6  6  .* 

Names  of  parties  against  whom  judgments 

have  been  obtained.  Attorneys. 

Richard  Roe.  Jeremiah  Mason. 

1.  From  the  time  of  filing  this  certifi-  3.  North  Carolina  —Code  (1883).  § 
cate  in  the  town  clerk's  office  in  any  435.  See  also  a  form  in  Thompson  v. 
town,  judgment  shall  constitute  a  lien  Smith,  106  N.  Car.  357.  and  the  statutes 
upon  the  real  estate  described  in  the  cited  supra,  note  3.  p.  902. 
certificate.  Conn.  Gen.  Stat.  (1888),  §  4.  South  Caro/ina.  — The  clerk  shall 
3032.  keep  among  the  records  of  the  court  a 

2.  Who  may  Sign. —This  certificate  book  to  be  called  the  "Abstract  of 
may  be  signed  by  the  plaintiff,  his  at-  Judgments."  In  this  book  shall  be 
torney,  or  his  personal  representative,  entered  each  case  wherein  judgments 
Conn.  Gen.  Stat.  (1888),  §  3031.  may  be  signed,  including  each  case  in 
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Names  of  parties  in  whose  favor  judgments 
have  been  obtained. 


John  Doe. 

Amount  of  judgment 

Interest 

Attorney's  costs  .... 
Clerk's  costs 


Attorneys. 

Oliver  Ellsworth. 
Damages  and  Costs. 
%1000  00     Amount  brought    for- 
ward       ^1155  00 

Sheriff's  costs 5  00 


100  00 

50  00 

5  00 


Total  am't,  costs  and 

disbursements %1160  00 


Amount  forward..     %1155  00 

Filed  on  the  thirty-first  day  of  October,  iS99. 

Clerk's  ofifice,  October  31,  iS99. 

I  certify  that  the  foregoing  is  a  correct  transcript  from  the  docket 
of  judgments  kept  in  my  ofifice. 

(seal)  Calvin  Clark^ 

Clerk  Court  of  Common  Pleas. 

Form  No.  12167.* 
The  State  of  Wisconsin, 

Circuit  Court,  Milwaukee  County. 

Judgment  Docket. 
Name  at  length  of  each  judgment  debtor,  Richard  Roe. 
Place  of  abode  of  each  judgment  debtor,  610  Newhall  street. 
Title  and  trade  or  profession  of  each  judgment  debtor,  Butcher. 
Name  at  length  of  each  judgment  creditor,  John  Doe. 


dower,  partition  and  escheat,  after 
judgment  or  final  order,  with  separate 
columns,  showing  number  of  enroll- 
ment, names  of  parties,  cause  of  action, 
attorney,  date  of  judgment,  amount  of 
judgment,  time  of  bearing  interest, 
how  judgment  obtained,  costs  (sepa- 
rating attorney,  clerk,  sheriff,  witnesses 
and  total),  kind  of  execution,  date  of 
issuing,  sheriff's  return,  when  renewed, 
and  satisfaction,  together  with  an  index 
by  the  names  of  defendants  and  a 
cross  index  by  the  names  of  plaintiffs, 
each  alphabetically  arranged  and  kept 
in  separate  volumes,  with  the  number 
of  enrollment  of  judgment.  Code  Civ. 
Proc.  (1893),  §g  300,  301. 

Precedent.  —  In  Harrison  v.  Southern 
Porcelain  Mfg.  Co.,  10  S.  Car.  278, 
the  transcript  of  judgment  was  as 
follows: 

"  Names  of  parties  against  whom 
judgments  have  been  obtained — 

The  Southern  Porcelain  Manufactur- 
ing  Company.     Attorney — J.  P.  Carrol. 

Names  of  parties  in  whose  *  favor 
judgments  have  been  obtained — J.  M. 
Clark  cr'  Sons.   Attorney — J .  L.  Addison. 

Damages  and  costs  —  Amount  of 
judgment,  $4,gjj.go.  Interest  from  ist 
March,  iSyi.     Attorney's  costs,  $ij.oo. 


Clerk's  costs,  $S-^7  ^-■^-  Sheriff's,  ^j-jo. 
Cost  on  appeal  Supreme  Court  —  Attor- 
ney's costs,  $160.00.  Clerk's  Circuit 
Court,  %io.oo.  Administrating  4  oaths, 
%2.oo.  Clerk  Supreme  Court,  %4._^o. 
Printing  argument  for  Supreme  Court, 
%_jj.oo.  J.Jones,  for  recording,  $^.50. 
Sheriff  Richardson,  40  cents.  Total 
amount      costs     and      disbursements, 

%2IO.J7  J-2. 

Filed  on  the day  of ,  18 — . 

Office,  ,  18—. 

I  certify  that  the  foregoing  is  a  cor- 
rect transcript  from  the  docket  of 
judgments  kept  in  my  office. 

(seal)        Jesse  Jones,  Clerk  C.  C.  P." 

In  this  case  it  was  held  that  the  cer- 
tificate by  the  clerk  of  the  court  "  that 
the  foregoing  is  a  correct  transcript 
from  the  docket  of  the  judgments  kept 
in  my  office  "  was  sufficient  to  entitle 
the  transcript  to  be  considered  as  a 
judgment  when  filed  in  another  court. 
Harrison  v.  Southern  Porcelain  Mfg. 
Co.,  10  S.  Car.  278. 

See,  generally,  statutes  cited  supra, 
note  3,  p.  902. 

1.  Wisconsin.  —  Stat.  (1898),  §§  2899- 
2901. 

See  also  statutes  cited  supra,  note 
3,  p.  902. 
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Name  of  the  attorney  for  the  judgment  zx^d^xlor,  Jeremiah  Mason. 
■     Date  of  the  entry  of  the  judgment,  June  10,  iS99. 

Day  and  hour  that  judgment  was  entered  in  judgment  docket 
June  11,  iS99,  10  a.m. 

r  Damages,       $500  00 

Amount  of  debt,  or  damages  and  costs,  i  ^°^^S'  ^^  ^^ 

L     Total,         %551  00 
State  of  Wisconsin,  ) 
Circuit  Court,  >-  ss. 

Milwaukee  County.  ) 

I,  John  Hancock,  clerk  of  said  court,  do  hereby  certify  that  I  have 
compared  the  foregoing  with  the  original  docket  now  of  record 
in  my  office,  and  that  it  is  a  correct  transcript  therefrom,  and  of  the 
whole  thereof,  wherein 

^/MWi?..,  defendant.]  ^^^  ^ 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court  at  Milwaukee,  this  fifteenth  day  of  Tune,  a.  d. 
xW9:  ^       y       ' 

(seal)  John  Hancock,  Clerk. 

2.  Of  Justice's  Court. 

Form  No.  i  2  i  6  8 . 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1648,  No.  no.)" 
State  of  Arkansas, 
County  of  Pulaski, 
Township  of  Big  Rock. 
John  Drees,  plaintiff, 

against 
John  Doe,  defendant. 

(^Here  copy  judgment^ 
I,  Henry  Wilkins,  a  justice  of  the  peace  within  and  for  the  Town- 
ship oiBig  Rock,  in  the  County  of /*z//d!j^/,  do  hereby  certify  that  the 
foregoing  is  a  true,  complete  and  perfect  transcript  of  the  judgment 
upon  my  docket,  rendered  by  me  on  the  second  day  of  July,  i89S,  in  a 
case  wherein  y^^;z  Z>r^^^  was  plaintiff  and  John  Doe  was  defendant. 
And  I  furthercertify  that  on  the/tf^f^M  day  of  y^/y,  i8P<?,  an  execution 
was  issued  upon  said  judgment,  directed  to  the  constable  of  Big  Rock 
Township,  and  on  the  twelfth  day  of  August,  i893,  returned  and 
indorsed  by  said  constable  that  the  defendant  had  no  goods  or  chat- 
tels whereof  to  levy  the  same  (or  whereof  to  levy  fifty  dollars  of  the 
same,  which  remain  unpaid').'^ 

Given  under  my  hand  this  seventh  day  of  September,  iB94. 

Henry  Wilkins,  J.  P. 

1.  Arkansas. —  Sand.  &  H.  Dig.  (1894),        2.  An  ezecntion  by  a  justice  of  the  peace 

§§  4396-4398.  and   a  return   of   nulla   bona   are    pre- 

See,  generally,  statutes  cited  supra,     requisites  to  the  filing  of  the  transcript 

note  3,  p.  902.  of  a  judgment  of  a  justice  in  the  circuit 

907  Volume  10, 


12169.  JUDGMENTS  AND  DECREES.  121 70^ 

Form  No.  1 2  i  6  9  . 

(Cal.  Code  Civ.  Proc.  (1897).  §897.)' 

State  of  California,  \ 

City  and  County  of  San  Francisco.  \ 

Injusiice's  court,  before  Adraham  Kent,  justice   of  the  peace,  city 
and  county  of  San  Francisco,  June  10,  i899. 

John  Doe,  plaintiff,       ) 

V.  v 

Richard  Roe,  defendant.  ) 

Judgment  entered  for  plaintiff  (or  defendant")  iov  %25.00  on  tht first 
day  oi  June,  iS99. 

I  certify  that  the  foregoing  is  a  correct  abstract  of  a  judgment 
rendered  in  said  action  in  my  court. 

Abraham  Kent,  Justice  of  the  Peace. 


>•  ss. 


Form  No.  i  2  1 7  c* 

State  of  Colorado, 
County  of  Arapahoe. 

In  t\\Q.  Justice' s  Court  of  Abraham  IV.  Kent,  a  justice  of  the  peace 
within  and  for  said  county  of  Arapahoe  in  the  state  of  Colorado. 

/M.Z,.. plaintiff.  l^o-T.::::::;:;:::;::::::: ^%Z 

agamst  J>  

Richard  Roe,  defendant.  J  ^^^^^ ^^  ^^ 

I,  Abraham  W.  Kent,  a  justice  of  the  peace,  do  hereby  certify  that 
on  the  sixth  day  oi  June,  a.  d.  \W9,  judgment  was  rendered  in  said 
court  in  the  above  entitled  cause,  against  the  said  Richard  Roe  in 
favor  of  the  said  John  Doe,  for  the  sum  of  twenty-five  dollars  and  thirty 
cents,  damages  and  costs  of  suit. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this. 
sixth  day  oi  June,  a.  d.  i8.9P. 

(seal)  Abraham  W.  Kent,  Justice  of  the  Peace. 

court    and   the   issuance   of  execution  lands.     Cal.  Code  Civ.  Proc.  (1897),  § 

therefrom.    Sand.  &  H.  Dig.  Ark.  (1894),  900. 

§4397;  Massey  v.  Gardenhire,  12  Ark.  Substantially  this  same  form    is  set 

638.     See  also  State  v.  Norris,  19  Ark.  out  in  the  following  statutes,  to  wit; 

247.  Idaho.  —  Rev.  Stat.  (1887),  §  4733. 

1.  The  justice,  on  demand  of  a  party  Kansas.  —  Gen.    Stat.   (1897),  c.   103, 

in  whose  favor  judgment  was  rendered,  §  158. 

must  give  him  an  abstract  of  judgment  Montana. — Code   Civ.    Proc.   (1895).^ 

in  substantially  the  form  given  in  the  §  1630. 

text.     Cal.  Code  Civ.  Proc.  (1897),  §  897.  North  Dakota.  —  Rev.    Codes  (1895), 

Upon  filing  this  abstract  in  the  office  of  §  6717. 

the  county  clerk,  execution  may  be  is-  Oklahoma. — Stat.  (1893),  §  4763. 

sued  thereon  by  the  county  clerk  to  the  Utah.  —  Rev.  Stat.  (1898),  §  3733. 

sheriff  of  any  county  in  the  state.     Cal.  Wisconsin.  — Stat.  (1898),  §  3669, 

Code  Civ.  Proc.  (1897),  §  899.     And  this  See   also  statutes   cited   supra,   note 

abstract  must  be  filed  in  the  office  of  the  3,  p.  902. 

recorder  of  the  county  in  which  lands  2.  Colorado.  —  Mills'    Anno.    Code 

of   the   judgment   debtor   are  situated  (1896),  §  234.     See  also  statutes  cited 

in   order   to  create  a   lien    upon  such  supra,  note  3,  p.  902. 
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Form  No.  12171.' 
District  of  Columbia,  to  wit: 

In  Justice's  Court,  before  Abraham  Kent,  one  of  the  justices  of  the 
peace  in  and  for  the  district  aforesaid,  this  sixth  day  of  Tune  a   d 
\W9,  in  the  case  of —  y       ^       .    •     . 

John  Doe,  plaintiff,       \  Action  for  {stating  cause). 
against  \  At  Law,  No.  13. 

Richard  Roe,  defendant.  )  For  %2^. 

Date.  Proceedings. 

{Here  set  out  proceedings.) 

Execution  is'sued  to  John  Lynch,  constable,  who  on  the  tenth  day  of 
June,  iS99,  duly  returned  the  same  "  No  personal  property  found 
whereon  to  levy." 

Abraham  Kent,  J.  P.     (seal) 
I,  Abraham  Kent,  one  of  the  justices  of  the  said  county  and  district, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  judgment 
and  proceedings  in  the  above  cause. 

Given  under  my  hand  and  seal  this  sixth  day  oi  July,  a.  d.  \Z99. 
Cost  paid  by  plaintiff,  %S.OO. 
Cost  paid  by  defendant,  %13.00. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  1 2 1  7  2 .' 

State  of  Minnesota,  \  In  Justice  Court, 

County  of  Ramsey,  f  Before  Abraham  Kent.,  Justice  of  the  Peace. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 

On  June  5,  i&99,  judgment  rendered  for ^0  00 

Costs 7  00 


$S7  00 

Execution  issued y^^^  10,  i899. 

On  June  12,  i899,  execution  returned  wholly  unsatisfied,  and  that 
the  defendant  has  no  goods  or  chattels  whereon  to  levy  the  same. 

Increased  costs  on  execution ^  00 

Transcript  fee , 1  00 

State  of  Minnesota,  \ 
County  of  Ramsey,    f 

I  hereby  certify  that  the  foregoing  is  a  correct  transcript  of  the 
original  docket  and  entry  of  judgment,  rendered  before  me  in  the 
above  entitled  action,  and  of  the  proceedings  had  thereunder,  and 
the  whole  thereof,  as  appears  from  my  docket. 

Pated  at  St.  Paul  \.\{\%  first  day  oi  July,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  District  of  Columbia. — Comp.  Stat.  2.  Minnesota.  —  Stat.  (1894).  §  5026. 
(1894),  c.  37,  §  35.  See  also  statutes  See  also  statutes  cited  supra,  note  3, 
cited  supra,  note  3,  p.  902.  p.  902. 
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Form  No.  i  2 1 7  3 . 

(Precedent  in  Williams  v.  Rice,  6  S.  Dak.  10.)* 

Territory  oi  Dakota,  i  ss.     Justice  Court. 
County  of  Hamltn.     \  -^ 

Before  R.  J.  Taylor,  Justice  cf  the  Peace. 
W.  H.  Williams,  plaintiff, 

vs. 
Easton  O.  Rice,  defendant. 

Defendant  failing  to  appear,  I  therefore  render  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  in  the  sum  of  one  hundred 
dollars  and  costs  in  this  action.  Judgment  rendered  March  10th,  at 
8  o'clock  P.  M.,  A.  D.  1 855,  for  plaintiff  for  %100;  costs,  %16.50\  cost 
of  transcript  of  judgment  to  be  added,  %100\  total,  %117.50. 

Territory  of  Dakota,  ^ 


"\ 


County  of  Hamlin. 

\,R.J.  Taylor,  a  justice  of  the  peace,  hereby  certify  that  I  have 
compared  the  foregoing  with  the  original  entry  of  judgment  rendered 
by  me  in  the  above  entitled  action,  and  that  the  same  is  a  correct 
transcript  therefrom  as  appears  from  my  docket.  Given  under  my 
hand  this  tenth  day  oi  March,  a.  d.  \Z86. 

R.J.  Taylor, 
Justice  of  the  Peace  for  Hamlin  County,  D.  T. 

3.  Notice  of  Filing  Transcript  in  Another  County 

Form  No.  12  174.* 

^t^^^oi  North  Dakota,  )  j^  j^.^^^.^^  ^  j,.^^^  j^^j^j^j  Xi\^tx\zt. 

County  of  Barnes.  \  ^      j      j 

John  Doe,  plaintiff,       ) 

against  >  Notice  of  Filing  Transcript  of  Judgment. 

Richard  Roe,  defendant.  ) 

To  John  Hancock,   Clerk  of  the  District  Court  within  and    for   the 
County  of  Burleigh,  in  the  State  o{  North  Dakota: 
You  are  hereby  notified  that  a  transcript  of  a  judgment  entered  in 
the  above  entitled  action   in  Burleigh  county.  North  Dakota,  on  the 

1.  This    transcript   is   drawn    under  judgment  is  not  void  because  it  fails 

Dak.   Comp.   Laws  (1887),  §  5108.     It  to  show  expressly  the  jurisdiction   of 

was  contended  that  the  transcript  was  the  justice  of  the  peace  in  whose  court 

insufficient    because   it   did   not   show  such  judgment  is  rendered, 
that  the  justice  of  the  peace  had  any         See   also   statutes   cited  supra,  note 

jurisdiction    to   render   the   judgment,  3,  p.  902. 

but    the    court    held    that    while    the        2.  Upon  the  filing  of  a  transcript  of 

docket  of  a  justice  of  the  peace  should  judgment  in   the  office  of  any  clerk  of 

and  will,  when  kept  in  the  manner  re-  the  district  court  in  any  other  county 

quired  by  law,  contain  a  record  of  all  than  that  in  which  judgment  was  ren- 

facts   essential   to   the   jurisdiction   of  dered,  the  clerk  with  whom  such  tran- 

such  court,   a  judgment   properly  en-  script  is  filed   shall  forthwith,  by  mail, 

titled,  that  states  the  amount  thereof,  notify  the  clerk  issuing  the  same  of  the 

including   costs,    and   the    time   when  time  when  such  judgment  was  docketed 

rendered,  seems  to   meet  the  require-  in  the  county  in  which  such  transcript 

ments  of  the  Dak.  Comp.  Laws  (1887),  is  filed,  and  a    memorandum   showing 

§  6123,  and  that  the  transcript  of  such  the   time   of   such   docketing   shall  be 
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sixth  day  of  October,  a.  d.  \Z99,  for  the  sum  of  one  thousand  dollars, 
and  issued  by  you  as  clerk  of  said  court,  has  been  filed  in  this  office, 
and  docketed  in  judgment  docket  B,  at  page  23,  on  X.\i\s  first  day  of 
November,  a.  d.  i899,  at  ten  o'clock  a.  m. 
Dated  Xht.  first  day  oi  November,  a.  d.  \W9. 

John  Jay, 
Clerk  District  Court  within  and  for  the  County 
of  Barnes,  State  of  North  Dakota. 

IV.  Satisfaction  of  Judgment.^ 
I.  Warrant  for  Satisfaction. 

Form  No.  12175. 
(N.  J.  Gen.  Stat.  (1895),  p.  1844,  §  23).* 

To  the  Clerk  of  the  Supreme  Court  of  the  State  of  New  Jersey: 

Whereas,  I,  John  Doe,  heretofore,  to  wit,  in  the  term  oi  June,  i89<9, 
obtained  final  judgment  in  the  Supreme  Court  of  the  state  of  New 
Jersey,  a.g2i\nst  Richard  Roe,  for  one  thousand  doWdiVS  debt,  and  thirty 
dollars  costs  {ox  for  damages  and  costs,  ox  for  costs,  as  the  case  may 


entered  by  the  clerk  who  issued  the 
transcript  upon  his  judgment  docket. 
N.  Dak.  Rev.  Codes  (1895),  ^  5491. 

1.  For  statutes  relating  to  the  satisfac- 
tion of  judgments  see  as  follows,  to 
wit: 

Alabama.  —  Civ.  Code (1896),  §§  1923, 

3335,  3336. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  4228-4235. 

California.  — Code  Civ.  Proc.  (1897), 

§675. 

Colorado.  —  Mills' Anno.  Code  (1896), 

§233- 

Connecticut. — Gen.  Stat.  (1888),  §  1194. 

Delaware. — Rev.  Stat.  (1893),  p.  291, 
c-  37.  §  9;  P-  811,  c.  no,  §  15  et  seq. 

Florida.  —  Laws  (1893),  p.  65,  c.4138. 

Idaho.— YLcv.  Stat.  (1887),  ^  4461. 

Illinois.  —  Starr  &  C.  Anno.  Slat. 
(1896),  c.  15,  par.  16. 

Indiana.  —  Horner's  Stat.  (1896),  § 
580. 

Io7va.  — Code  (1896).  §§  3785,  3804. 

Kentucky.  — Bullitt's  Civ.  Code  (1894), 
§  393. 

Maryland.  — 'Pxih.  Gen.  Laws  (1888), 
art.  17,  g§  16,  17. 

Minnesota.— St&t.  (1894),  §  5435. 

Mississippi. — Anno.  Code  (1892),  § 
756. 

Missouri.  — Rev.  Stat.  (1889),  §  6028 
£t  seq. 

Montana.  —Code  Civ.  Proc.  (1S95),  § 
1201. 

JVebraska. —Comp.  Stat.  (1899),  t-  5897. 

Nevada.— Gen.  Stat.  (1885),  §  3232. 


New  fersey.  — Gen.  Stat.  (1895),  p. 
386,  §  77;  P-  1843,  J^§  21-24. 

New  York. — Code  Civ.  Proc.  (1899), 
§1260  et  seq. 

North  Dakota.— Kev.  Codes  (1895),  § 
5497- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1 103,  §  53  et  seq. 

South  Dakota.  —  Dak.  Cooip.  Laws 
(1887).  §  5107- 

Utah.  —  Rev.  Stat.  (1898),  §  3207  et 
seq. 

Virginia.  —  Code    (1887),    §§    3563, 

3564- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  4702,  5133a, 
5134,  5140. 

iVest  Virginia.  —  Code  (iSgi),  c.  76, 
§8. 

Wisconsin. —  Stat.  (1898),  §  2907  etseq. 
2.  Whenever  any  party  shall  receive 
full  satisfaction,  it  shall  be  lawful  for 
the  said  party  to  sign,  seal  and  deliver 
to  the  party  so  making  satisfaction  as 
aforesaid,  or  his  attorney,  a  warrantor 
authority,  directed  to  the  clerk  of  the 
court  wherein  such  judgment  shall  be 
rendered,  to  enter  satisfaction.  N.  J. 
Gen.  Stat.  (1895),  p.  1844,  §  23. 

It  shall  be  lawful  for  the  attorney 
upon  the  record  of  said  judgment  to 
authorize  and  empower  the  clerk  of  the 
court  in  which  said  judgment  was  ren- 
dered to  enter  an  acknowledgment  of 
satisfaction  upon  the  record  of  said 
judgment  by  an  instrument  in  writing 
of  the  same  general  form  and  eflfeci  as 
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be),  as  by  the  record  thereof  may  appear;  and  whereas,  I  have 
received  satisfaction  for  the  same,  these  are  therefore  to  desire  and 
authorize  you  to  enter  an  acknowledgment  of  satisfaction  upon  the 
record  of  the  said  judgment,  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant  and  discharge  in  that  behalf.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  affixed  my  seal,  the  tenth  day  of 
July,  eighteen  hundred  and  seventy-eight. 
Signed,  sealed   and   delivered    in  ) 

the  presence  of  William  West.  \  Johji  Doe.     (seal) 

Samuel  Short.  ) 
State  of  Nem  Jersey,  \ 
Mercer  County,  ss.     \ 

Be  it  remembered,  that  on  this  tenth  day  oi  July,  in  the  year  one 
thousand  eight  hundred  and  «z«^/y-<?z^///,  before  va^,  John  Hancock,  Si 
master  in  chancery  of  said  state,  personally  appeared  John  Doe,  who 
I  am  satisfied  is  the  person  named  in  and  who  executed  the  fore- 
going instrument,  and  I  having  first  made  known  to  him  the  contents 
thereof,  he  did  acknowledge  that  he  signed,  sealed  and  delivered 
the  same  as  his  voluntary  act  and  deed,  for  the  uses  and  purposes 
therein  expressed. 

John  Doe. 

Sworn  and  subscribed  this  tenth  day  oi  July,  iS98,  before  me  at 
Trenton. 

John  Hancock,  Master  in  Chancery. 

2.  Entry  of  Satisfaction. 

a.  By  Clerk. 

(1)  Generally. 1 

Form  No.  i  2  1 7  6 . 

(N.  J.  Gen.  Stat.  (1895),  p.  1843,  §  22.)« 
Satisfaction  of  this  judgment  has  been  duly  acknowledged  hy  John 
Doe  {or  his  attorney^,  in  the  minutes  of  this  court,  of  the  term  oi  June, 
in  the  year  one  thousand   eight  hundred  and  ninety-eight,  agreeably 
to  act  of  the  legislature  in  such  case  made  and  provided. 

Calvin  Clark,  Clerk. 

that  mentioned  and  describedin  the  last  cases.     N.  J.  Gen.  Stat.  (1895),  p.  1844, 

preceding  section;  and  when  such  attor-  §  24. 

ney  upon  the  record  shall  have  delivered  See  also  statutes   cited   supra,   note 

to  said  clerk  a  power  of  attorney,  duly  i,  p.  911. 

executed  by  him,  and  acknowledged  or  1.  By  Justice  of  Peace.  —  In  McDonald 

proved,  of  the  same  tenor  and  effect  as  v.  Lewis,   42    Mich.    135,   the    entry  of 

that  mentioned   in   the  preceding   sec-  satisfaction  on  the  justice's  book   is  as 

tion,  the  said  clerk  shall  forthwith  enter  follows: 

satisfaction  of   said   judgment   in   pur-  "  Sept.    20,   1877.     The    above   judg- 

suance  thereof,  and  in  conformity,   as  ment  satisfied  by  the  defendants  paying 

nearly  as   may  be,  to  the  directions  in  ing  into  court  the  amount  of  this  judg- 

cases  wherein   said   power  of  attorney  ment  and  costs,  %qo.ij,  they  being  gar- 

may  have  been  executed  by  the   party  nishee  defendants  in  suits  of  Z>frt«  ^/^Z. 

in  whose  favor  the  judgment  was  ren-  v.  Lewis  and  Looniis  et  at.  v.  Lewis." 

dered,    and    the    same    fees   shall    be  2.  It  shall  be  the  duty  of  the  clerk  of 

charged  for  such  services  as  in  other  the  supreme  court,  and  of  every  circuit 
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(2)  Upon  Warrant. 

Form  No.  i  2  i  7  7 . 

(N.  J.  Gen.  Stat.  (1895),  p.  1844,  §  23.)' 
I,  Calvin  Clark,  clerk  of  the  Supreme  Court  of  the  state  of  New 
Jersey,  in  virtue  of  a  special  warrant  of  attorney  duly  acknowledged 
(or  proved,  as  the  case  may  be)  from  John  Doe  in  the  foregoing 
record  named,  and  to  me  directed,  do  hereby  acknowledge  that  the 
said  John  Doe  is  satisfied  of  the  debt  and  costs  (or  damages  and  costs, 
or  costs,  as  the  case  may  be). 

Dated  this  tenth  day  oi  July,  eighteen  hundred  and  ninety-eight. 

Calvin  Clark,  Clerk. 
b.  By  Party. 

Form  No.  i  2  1 7  8 . 
(Precedent  in  Winter  v.  Kansas  City  Cable  R.  Co.,  73  Mo.  App.  186.)' 
I,  Thomas  R.  Smith,  public  administrator  and  ex-officio  public 
curator  oi  Buchanan  county,  Missouri,  and  as  such  in  charge  of  the 
estate  of  William  Winter,  the  plaintiff  in  this  judgment,  in  pursuance 
of  the  authority  vested  in  me  by  law,  and  by  virtue  of  an  order  of 
the  probate  court  of  said  county,  do  hereby  acknowledge  full  satis- 
faction of  this  judgment  and  costs. 

Witness  my  hand  and  seal  this  ISth  day  oi  March,  a.  d.  \2>92. 

Thos.  R.  Smith,  Curator,     (seal) 
Attest:  H.  H.  Noland,  Clerk.     By  W.  B.   Winn,  D.  C. 

■court  and   court  of  common   pleas  in  the  record  of  such  judgment  is  entered 

this  state,  in  recording  judgments,  to  in    the    judgment-book,  to    make   the 

leave  at  the  foot  or  bottom  of  the  record  entry   of    satisfaction    in    the    manner 

of   each    and   every   judgment,  in  the  prescribed   in    the   foregoing   section, 

book  of  judgments,  a  sufficient  space  N.  J.  Gen.  Stat.  (1895),  p.  1843,  §  22. 
for  entering  satisfaction  of  said  judg-        See   also  statutes   cited   supra,    note 

ment  on  the  record,  and  that  all  satis-  i,  p.  911. 

factions  of  judgments  entered,  whether        1.  The    warrant  or  authority  (j«/rar, 

by  the  directions  of  this  act  or  by  the  Form  No.  12175),  being  acknowledged 

order  of  the  court,  shall  be  entered  at  or   proved,  before  any  judge  or  other 

the  foot  or  bottom  of  the  record  of  such  officer   having   authority    to  take    the 

judgment,  or  in  the  margin  thereof,  in  acknowledgment  or  proof  of  deeds  for 

cases  where  there  is  not  sufficient  space  the  conveyance  of  land  in  this  state,  or 

left  at  the  foot  or  bottom  of  such  judg-  in  case    the   party  shall  reside  out  of 

ment  for  entering  thereof.     N.J.  Gen.  this   state,  the   same   being   acknowl- 

Stat.  (1895),  p.  1843,  §  21.  edged  or  proved    before  any  judge  or 

Whenever  any  party,  in  whose  favor  justice   of   any   supreme   or    superior 

a  judgment  is  rendered  in  the  supreme  court,  or  before  any  judge  of  any  court 

<;ourt,  circuit  court  or  court  of  common  of  common  pleas  or  master  in  chancery 

pleas  in  this  state,  shall  have  received  of    the    kingdom,    state    or    territory 

satisfaction  of  such  judgment,  it  shall  wherein    he    shall    reside,  and,  after 

be  the  duty  of  said  party,  either  by  him-  such   proof  or   acknowledgment,  such 

self  or  his  attorney,  forthwith  to  enter  warrant  or   authority   being  delivered 

an    acknowledgment    of     satisfaction  to  the  clerk  to  whom  the  same  shall  be 

upon  the  record  of  said  judgment,  or  directed,  it  shall  be  the  duty  of  the  said 

in  case  the   judgment  shall    not  have  clerk  forthwith  to  enter  satisfaction  on 

been  made  up  and  recorded,  then  such  the  record  of  said  judgment,  as  herein- 

acknowledgment   shall    be  entered    in  before  directed.    N.J.  Gen.  Stat.  (1895), 

the  minutes  of   the  court  where  such  p.  1844,  §  23. 

judgment   shall   have   been  rendered;        See   also   statutes   cited   supra,  note 

and  it  shall  thereupon  become  the  duty  I,  p.  911. 

■of  the  clerk  of  such  court,  as  soon  as        2.  This  form    was    entered    on    the 
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Form  No.  1 2  i  7  9 , 
(Precedent  in  Phillips   v.  Kuhn,  35  Neb.  189.)' 

On  July  11,  i8c?5,  the  within  judgment  is  fully  paid  and  satisfied 
and  the  same  is  hereby  discharged. 

McFarland  dr'  Cowdery, 
Cornelius  df  Sullivan, 
By  JB.  R.  Cowdery, 

Attorneys  for  Plaintiff. 
Attest: 

G.  Heitkemper,  Clerk. 
Bv  G.  B.  Speice^  Dept. 

3.  Satisfaction  Piece. 

Form  No.  i  2  i  80.' 

In  the  Superior  Court  of  the   City  and  County  of  San  Francisco^. 
State  of  California. 

John  Doe,  plaintiff,       1 

against  >-  Satisfaction  of  Judgment. 

Richard  Roe,  defendant.   ) 

For  and  in  consideration  of  the  sum  of  07ie  thousand  and  fifty  dollars, 
to  me  paid  by  the  said  Richard  Roe,  full  satisfaction  is  hereby 
acknowledged  of  that  certain  judgment  rendered  by  said  court,  in 
the  said  action,  on  the  sixth  day  oiMay,  iS99,  in  favor  of  the  said 
John  Doe  and  against  the  said  Richard  Roe  for  the  sum  oione  thousand 
dollars,  together  with  interest  and  costs,  as  specified  in  said  judg- 
ment, which  is  recorded  in  book  B  of  judgments,  at  page  173.  And 
I  hereby  authorize  and-  request  the  clerk  of  said  court  to  enter  this 
satisfaction  of  record. 

John  Doe.     (seal) 

Dated  this^r.f/  day  oi  June,  iS99. 


State  of  Florida,  . 

'  '^  ss 


Form  No.  i  2  i  8  i 

Leon  County.        ) 

Know  all  men  by  these  presents  that  John  Doe,  the  plaintiff  in  a  cer- 
tain cause  wherein  Richard  Roe  was  defendant,  does  hereby  acknowl- 
edge full  payment  and  satisfaction  of  the  certain  judgment  rendered 
by  the  Circuit  Court  in  and  for  Leon  county,  Florida,  in  the  above 
entitled  cause,  on  the  sixth  day  oi  June,  a.  d.  t.W9,  for  three  thousand 
dollars  and  costs  of  court  taxed  Sit  fifty -one  dollars.  And  sa\6.  John 
Doe  does  hereby  consent  that  the  same  shall  be  satisfied  of  record. 

In  witness  I  have  hereunto  set  my  hand  and  seal  this  sixth  day  of 
July,  A.  D.  18PP. 

John  Doe.     (seal) 

In  the  presence  of  Samuel  Short. 

margin  of  the  judgment.     For  another        1.  See,     generally,      statutes     cited 
form   of  satisfaction  of  judgment  see     supra,  note  i,  p.  911. 
Grumley  v.  Webb,  48  Mo.  562.  2.  California.    —    Code    Civ.     Proc. 

See,  generally,  statutes  cited  supra,  (1897),  §  674.  See  also  statutes  cited 
note  I,  p.  gir.  supra,  note  i,  p.  911. 
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State  of  Florida,  \ 
Leon  County.        \ 

Personally  appeared  before  mt  John  Doe,  to  me  well  known  as  the 
person  who  executed  the  foregoing  satisfaction  of  judgment  and 
acknowledged  that  he  executed  the  same  for  the  purposes  therein 
expressed. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  in  the  county  of  Leon  and  state  of  Florida,  this  sixth  day 
oijuly,  A.  D.  i8PP. 

Abraham  Kent,         (seal) 
Justice  of  the  Peace. 

Form  No.  i  2 1 8  2 . 

(Precedent  in  Elston  v.  Chamberlain,  41  Kan.  359.)' 

In  the  District  Court  of  Bourbon  County,  Sixth  Judicial  District  of 
the  State  of  Kansas. 

Hilborn  Darlington^  Plaintiff, 

V. 

Cornelius  Elston  et  al. ,  Defendants. 

I,  Hilborn  Darlington,  the  plaintiff  in  the  above-entitled  action,  do 
hereby  acknowledge  that  I  have  received  full  payment  of  the  judg- 
ment rendered  in  said  action;  the  said  payment  being  a  quitclaim 
deed  from  the  above-named  defendants  for  the  land  upon  which  the 
mortgage  was  foreclosed  in  said  action ;  the  said  deed  running  to 
Ira  D.  Bronson,  and  a  quitclaim  deed  from  said  Bronson  to  me.  And 
I  hereby  authorize  the  clerk  of  said  court*  to  enter  satisfaction  of 
said  judgment  on  the  records  of  said  court,  the  said  conveyance  and 
deed  being  made  at  the  request  of  the  said  defendants  in  order  to 
save  further  costs  of  sale  of  land. 

\Ifilborn  Darlington?^ 

Form  No.  12  183. 

(Precedent  in  Devoll  v.  Scales,  49  Me.  320.)* 

Brighton,  Nov.  29,  iS53. 
In  consideration  of  a  conveyance  of  one  hundred  acres  of  land,  by 
deed  from  Abner  G.  Devoll,  and  a  mortgage  deed  from  said  Devoll  to 
secure  the  payment  of  sixty-five  dollars,  said  deeds  bearing  even  date 
with  this  writing,  I  hereby  discharge  him  from  a  judgment  recovered 
in  my  name,  in  the  county  of  Kennebec,  at  the  August  term  of  the 
CowrX.  of  Common  Pleas,  a.  d.  iS36,  the  debt  in  said  judgment  being 
$96.40,  and  the  cost  $15.76;  —  now,  therefore,  if  there  is  no  attach- 
ment placed  on  file  in  the  Registry  of  Deeds,  in  the  County  of 
Somerset,  on  debts  against  said  Devoll,  within  six  days  after  the 
above  deeds  are  recorded,  then  this  writing  is  to  be  a  full  discharge 
of  the  above  described  judgment  —  and  not  otherwise. 

Enoch  Scales. 

1.  See,  generally,  statutes  cited  2.  The  matter  enclosed  by  [  ]  will 
supra,  note  i,  p.  911.  not  be  found  in  the  reported  case. 
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Form  No.  I  2184.' 

State  of  Minnesota,  \  District  Court, 

County  of  Ramsey.  \  Second  Judicial  District. 

John  DoCy  plaintiff,      ) 

against  >■  Satisfaction. 

Richard  Roe,  defendant.  ) 

The  judgment  in  the  above  entitled  action  entered  in  Ramsey 
county,  Minnesota,  on  the  fifth  day  oi  June,  a.  d.  i2>98,  and  docketed 
in  said  county  on  the  eighth  day  oi  June,  a.  d.  iS98,  for  one  thousand 
dollars  in  favor  of  John  Doe  against  Richard  Roe,  is  paid  and  satisfied  in 
full;  and  the  clerk  of  said  District  Court  is  hereby  authorized  to  dis- 
charge said  judgment  of  record. 

Witness  my  hand  and  seal  th\?>  first  day  oi  October,  a.  d.  i2t98. 
In  presence  of    )  t  1.     n         r         ^ 

Oscar  L.Stevens.]  John  Doe.     (seal) 

State  of  Minnesota,  ) 
County  of  Ramsey.    \ 

Before  me,  a  notary  public  in  and  for  said  county  and  state,  per- 
sonally csLvae  John  Doe,  to  me  known  to  be  the  person  who  executed 
the  foregoing  satisfaction  of  judgment,  and  acknowledged  that  he  exe- 
cuted and  delivered  the  same  for  the  uses  and  purposes  therein  set 
forth,  and  as  his  free  and  voluntary  act  and  deed. 

Witness  my  hand  and  seal  th.\s  first  day  of  October,  a.  d.  i8P5, 
(seal)  Norton  Porter,  Notary  Public. 

,  Form  No.  1 2  i  8  5 . 
(Precedent  in  Richards  v.  Gilmore,  11  N.  H.  495.)* 

Newport,  May  21,  i838.  Received  of  Rufus  Durkee  and  Ruel 
Durkee,  three  hundred  dollars;  in  consideration  of  which  I  hereby 
release  and  forever  discharge  the  said  Rufus  and  Ruel  from  a  certain 
judgment  rendered  in  my  name  by  the  court  of  common  pleas,  in  and 
for  Sullivan  county,  at  the  April  term,  i837,  for  the  sum  of  ^1062.00 
debt  or  damage,  and  ^10.26  cost  of  suit,  on  which  judgment  and 
execution  was  issued  April  2^,  i837,  saving  and  reserving  all  right 

1.  Satisfaction  of  a  judgment  shall  be  Vetat  Guerin  and  John  B.  Brisbin  \ 

entered  in  the  judgment-book  upon  an  v.                               >- 

acknowledgment   of    satisfaction    filed  John  M.  Farmer.                  ) 

with  the  clerk,  made  in  the  manner  of  Judgment  rendered  in  favor  of  plain- 

an  acknowledgment  of  the  conveyance  tiffs,   December  2j,    18/7,    for  %844.2j, 

of    real     property    by    the    judgment  damages   and   costs.     Transcript   filed 

creditor,  or,  within  two  years  after  the  with  clerk  of  Le  Sueur  county,  Decern- 

judgment,    by   the    attorney,    unless  a  her  28,  i^S7. 

revocation    of    his    authority    is    pre-  For  value   received,  we    hereby  ac- 

viously    entered     upon     the    register,  knowledge   satisfaction  of   the  above- 

Blinn.  Stat.  (1894),  ^  5435.  described  judgment,  and  authorize  the 

Precedent. —  In    Brisbin    v.    Farmer,  same  to  be  discharged  of  record. 

l6  Minn.  215,  the  following  acknowl-  St.  Paul,  August  ji,  1865". 

edgment  of  satisfaction   is  set  out,  to  ( U.  S.  rev.  stamp,  canceled,") 

wit:  John  B.  Brisbin,  in  person. 

•  4  o.  .       c  Tir-          J      )  District  Court,  Vetal  Guerin,                               ' 

r        ?  ^'l            '  [  Second  Judicikl  By  John  B.  Brisbin: ' 

County  ot  Hamsey.  f  Dig^rict.-^  2.  See    also    Couch    t.    Stevens,    37 
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of  action  which  I  may  have  against  the  sheriff  of  said  county  of  Sul- 
livan, his  deputy,  or  their  respective  bondsmen,  by  reason  of  any 
misfeasance,  nonfeasance,  or  malfeasance,  in  serving  the  original 
writ  in  the  action  on  which  said  judgment  was  rendered  or  the  exe- 
cution issued  thereon;  and  in  consideration  aforesaid  I  promise  the 
said  Rufus  and  Ruel  to  indemnify  them  from  any  further  claim  or 
damage  by  reason  of  said  judgment  and  execution. 

Seth  Richards. 
Form  No.  i  2  i  8  6  .' 
(Precedent  in  Booth  v.  Farmers',  etc.,  Nat.  Bank,  50  N.  Y.  397.) 
Supreme  Court. 
The  Farmers'  and  Mechanics'  Bank  of  Rochester ") 

against  (  Judgment  docketed 

Archibald  H.  McLean,  Hector  McLean,  Theo-  \      29th  Dec,  i860. 

dare  Goddard and  Charles  L.  Flint.  J 

State  of  Ne7v  York,  ) 
Monroe  County.        \ 

I,  Jacob  Gould,  president  of  said  bank,  acknowledge  satisfaction  of 
a  judgment  recovered  against  Charles  L.  Flint  and  others  in  the 
Supreme  Court  of  the  State  of  New  York,  between  the  Farmers'  and 
Mechanics  Bank  of  Rochester,  plaintiff,  and  Archibald  H.  McLean, 
Hector  McLean,  Theodore  Goddard  and  Charles  L.  Flint,  defendants, 
for  $3,503.21  damages  and  costs. 

Judgment  record  filed  and  docketed  the  29th  day  of  December,  one 
thousand  eight  hundred  and  sixty,  in  the  county  of  Monroe. 
Dated  the  11th  day  of  April,  \86J^. 

J.  Gould,  President. 
Form  No.  12187. 
(Precedent  in  Hendrick  v.  Thomas,  106  Pa.  St.  328.)* 
Luzerne  County,  ss. 

/  In  the  Court  of  Common  Pleas  of  said  County  of 
E.  E.  Hendrick.  \  ^"^^''"^  ^^  ^'^'  ^erm,  i87P,  No.  200. 

Revived  from  judgment  in  said  Court  of  Common  Pleas  of  October 
Term,  i87.?.  No.  1828. 

N.  H.  169,  and  the  statutes  cited  supra,  will  authorize  the  clerk  to  satisfy  the 

note  I,  p.  911.  judgment   in    favor  of  several    plain- 

1.  New      York.  —  Q,oA&    Civ.     Proc.  tiffs.      People    v.    Keyser,    28    (N.  Y.) 

(1899),  §  1260  et  seq.  226. 

Entry    of    Satisfaction.  —  Satisfaction        Satisfaction    of   Decree.  —  The    surro-' 

must  be  entered    upon    the   judgment  gate's  decree  which  directs  the  payment 

roll.     Lownds    v.    Remsen,    7    Wend,  of  money  must  be  specified  as  if  it  were 

(N.   Y.)  "it)  (distinguished  in   Taylor  u.  a  pavment  on  record,  as  in  case  of  a 

Ranney,  4  Hill  (N.  Y.)  619).  certificate  of  satisfaction  executed  out 

An  entry  of  satisfaction   on  docket,  of  the  state;  the  clerk  must  specify  that 

upon  the  return  of  an  execution  satis-  the  officer  taking  the  acknowledgment 

fied,    has   been    held    to   be   sufficient,  is  authorized,  by  the  laws  of  the  state 

Taylor   v.  Ranney,  4   Hill  (N.  Y.)   619  where  it   was   taken,    to  acknowledge 

{distinguishing  Lownds   v.  Remsen,    7  deed,  etc.     Matter  of  Wilcox,    i   Misc. 

Wend.  (N.  Y.),  35).  Rep.  (N.  Y.  Surrogate  Ct.)  55. 

By  One  of  Several  PlaintiflFs.  —  Satis-        2.  See,  generally,  statutes  cited  j«f/ra, 

faction  piece  executed  by  one  plaintiff  note  i,  p.  911. 
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And  now  to  vi it,  January  sixth,  a.  d.  i2>81,  received  of  E.  E.  Hend- 
rick,  the  defendant,  full  satisfaction  of  the  above  entitled  judgment, 
debt,  interest,  and  all  costs  paid  by  the  said  E.  E.  Thomas,  by  com- 
promise, all  unpaid  costs  at  this  date  to  be  paid  by  the  said  E.  E. 
Hendrick  to  A.  B.  Stevens,  Sheriff  of  Lackawanna  county,  the  said 
Sheriff  is  directed  to  return  the  testatum  fi.  fa.  in  his  hands  stayed 
by  order  of  plaintiff,  with  plaintiff's  receipt  for  debt,  interest,  and  all 
costs  paid  by  said  plaintiff. 

E.  E.  Thomas. 

In  presence  oi  John  Stewart. 

Form  No.  i  2  i  8  8 . 

(Precedent  in  Reid  v.  Hibbard,  6  Wis.  175.)' 
District  Court,  ) 

r  SS 

Milwatikee  County.  ) 

Satisfaction  is  acknowledged  of  a  judgment  recovered  against 
William  B.  Hibbard,  in  District  Court,  in  and  for  the  county  of  Mil- 
waukee, Wisconsin,  between  Aaron  L.  Reid  and  Joseph  R.  Sprague, 
plaintiffs,  and  the  said  William  B.  Hibbard,  defendant,  of  a  plea  of 
trespass  on  the  case,  for  one  thousand  one  hundred  and  fifty-four 
dollars  dind  forty-two  cents,  and  nine  dollars  and  sixty-eight  cents  costs. 
Judgment  filed  and  docketed  the  thirtieth  day  oi  November,  a.  d.  i^Jf.7. 

Geo.  G.  Blodgett,  Attorney  for  Plaintiffs. 

Milwaukee  County,  ss:  Subscribed  and  acknowledged  this,  the 
twenty-second  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  diVidi  forty -nine,  by  me, 

Benj.  B.  Richards,  Notary  Public. 

4.  Clerk's  Certificate  of  Satisfaction. 

Form  No.  121  89. > 

State  of  Colorado,       )  In  the  District  Court  within  and  for  the 

County  of  Arapahoe.  \      '  County  and  State  aforesaid. 

In  the  matter  of  John  Doe,  plaintiff, 
No.  1313.  against 

Richard  Roe,  defendant. 

Judgment  in  the  above  entitled  cause  entered  in  said  District 
Court  the  sixth  day  oi  June,  a.  d.  \Z99,  for  the  sum  of  two  thousand 
dollars  damages  and  costs  of  suit. 

I,  John  Hancock,  clerk  of  the  District  Court  within  and  for  the 
county  of  Arapahoe  and  state  of  Colorado,  do  hereby  certify  that  the 
judgment  entered  in  said  court  the  sixth  day  oi  June,  a.  d.  \Z99,  in  a 
certain  action  lately  pending  therein,  wherein  y(9>^«  Doe  was  plaintiff 
and  Richard  Roe  was  defendant,  w^s,  on  the  sixth  day  of  July,  a.  d. 
\^99,  fully  satisfied,  as  the  same  appears  to  me  of  record  from  the 
judgment  docket  kept  in  my  office. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  as  such 
clerk,  and  affixed  hereto  the  seal  of  said  court,  at  Denver,  in  said 
county,  this  sixth  day  oi  July,  a.  d.  i855. 

(seal)  John  Hancock,  Clerk. 

1.  See,  generally,  statutes  cited  supra,  note  i,  p.  911. 
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Form  No.  1 2  i  9  o. ' 

State  o{  Minneso/a,  )  r,- _.  •  .  ^  ^        ,,,...  ^. 

•County  of  Ramsey.  \  ^^-    ^^^^'"'^^  Court,  Second  Judicial  District. 

/o/m  Doe,  plaintiff,      ) 

against  [■  Certificate  of  Satisfaction. 

Richard  Roe,  defendant.  ) 

I,  John  Hancock,  clerk  of  the  above  named  court,  and  custodian  of 
the  records  thereof,  do  hereby  certify  that  the  judgment  for  one  thou- 
sand dollars  entered  and  docketed  against  the  defendant  in  the  above 
entitled  action  on  the  fifth  day  oi  June,  iS98,  was  duly  and  fully 
satisfied  on  the>r.y/day  of  October,  iS99,  by  the  return  of  execution 
"fully  satisfied." 

Given  under  my  hand  and  the  seal  of  ssiid  District  Court,  at  the  city 
•of  St.  Paul,  on  this  first  day  of  October,  \  S99. 

John  Hancock,  Clerk  District  Court. 

5.  Action  for  Failure  to  Enter  Satisfaction. 

Form  No.  1 2 1 9  i . 

(Precedent  in  Silver  v.  Rhodes,  2  Harr.  (Del.)  369.)' 

November  Term,  iZSt. 
New  Castle  County,  ss. 

George  Rhodes  was  attached  to  answer  William  Silver,  of  a  plea  of 
trespass  on  the  case.  And  thereupon,  the  said  William  Silver,  by 
George  B.  Rodney  his  attorney  complains,  for  that  whereas,  the  said 

George  Rhodes  heretofore,  to  wit:  on  the day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  thirty-one,  at  New 
Castle  county,  caused  and  procured  to  be  sued  and  prosecuted  out  of 
the  Court  of  Common  Pleas  of  the  State  of  Delaware,  in  and  for  New 
Castle  county,  a  certain  writ  of  capias  ad  respondendum,  number  16 
of  the  December  term  of  the  said  court,  in  the  year  aforesaid,  at  the 
suit  of  the  said  George  Rhodes,  against  the  said  William  Silver  and 
John  L.  Deputy,  Samuel  Laws,  William  Jamison  and  Jeffry  Hull;  and 
afterwards,  to  wit,  on  the  thirteenth  day  of  May,  a.  d.  iBSS,  at  New 
Castle  county  aforesaid,  by  the  confession  of  the  said  William  Silver, 
one  of  the  said  defendants,  he  the  said  George  Rhodes  did  take  and 
recover  against  the  said  William  Silver  in  that  suit,  a  judgment  for 
the  sum  of  one  hundred  dollars  with  costs.^  And  whereas,  after- 
wards, the  said  George  Rhodes  did  cause  a  writ  of  scire  facias  to  be 
issued,  to  wit:  dX  New  Castle  county  aforesaid,  upon  the  judgment  so 
as  aforesaid  obtained  against  the  said  William  Silver,  the  said  writ 
being  numbered  175,  to  the  November  term  of  the  said  Superior  Court,  in 
the  year  i%S5,  upon  which  said  suit  the  said  George  Rhodes  did  recover 

1.  See  Minn.  Stat.  (1894),  g§86r,  5435,  judgment  for  $1,500  with  the  sum  of 
and  statutes  cited  supra,  note  — ,  p.  — .  $789.45  indorsed  as  the  real  debt  thereof 

2.  In  this  case  the  declaration  was  in  the  margin  upon  the  record,  if  the 
held  sufficient.  real  debt  is  alleged  in  the  declaration 

See,  generally,  statutes  cited   supra,  to  be  the  amount  for   which  the  iudg- 

note  I,  p.  911.  ment    was    recovered    instead   of    the 

3.  Description  of  Judgment. —  In  an  $1,500,  the  variance  will  be  fatal, 
action  on  the  case  for  not  satisfying  a  Lofland  v.  Cade,  3  Houst.  (Del.)  222. 
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judgment  on  the  sixteenth  day  of  May,  iS36.  And  the  said  William: 
Silver,  in  fact  says,  that  he  the  said  George  Rhodes,  after  the  recovery 
of  the  said  judgment  for  one  hundred  dollars  with  costs,  and  the  judg- 
ment obtained  on  the  said  scire  facias,  to  wit:  on  the  thirteenth  day 
of  August,  in  the  year  i%36,  at  New  Castle  county  aforesaid,  received 
satisfaction  ^  of  the  sum  due  to  him  the  said  George  Rhodes,  on  the  said 
judgment  so  as  aforesaid  obtained  against  the  said  William  Silver,  for 
one  hundred  dollars  with  costs,  and  also  for  the  sum  due  to  him  on 
the  said  judgment  obtained  in  the  said  scire  facias.  And  although  it 
was  the  duty  of  the  said  George  Rhodes,  within  sixty  days  after  such 
satisfaction  received  as  aforesaid,  to  have  caused  such  satisfaction  to 
be  entered  upon  the  record  of  the  said  judgment  so  as  aforesaid 
obtained  against  the  said  William  Silver  for  "-one  hutidred  dollars 
with  costs,"  according  to  the  force  and  form  of  the  statute  in  such 
case  made  and  provided:  nevertheless,  the  said  George  Rhodes,  not 
regarding  the  said  statute  in  such  case  made  and  provided,  nor  his 
duty  in  that  behalf,  but  contriving  and  wrongfully  intending  unjustly 
to  aggrieve  and  oppress  the  said  William  Silver  in  this  behalf,  con- 
trary to  the  statute  aforesaid  and  the  laws  of  the  land,  did  not,  within 
sixty  days  after  satisfaction  received  as  aforesaid  on  the  judgment 
last  aforesaid,  cause  satisfaction  to  be  entered  upon  the  record  of  the 
said  judgment;  but  altogether  neglected  and  refused  so  to  do,  and 
still  doth  neglect  and  refuse;  by  means  whereof  the  said  William 
Silver  hath  been  seriously  injured  in  his  credit,  and  otherwise  very 
much  prejudiced  and  oppressed;  to  the  damage  of  the  said  William 
Silver;  of  one  hundred  doUa.rs;  and  therefore  he  brings  suit. 

6.  Setting  Aside  Satisfaction. 

a.  Petition  to  Cancel. 

Form  No.  1 2  1 9  2 . 

(Precedent  in  Winter  v.  Kansas  City  Cable  R.  Co.,  73  Mo.  App.  175.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  59n.y^ 

Plaintiff  says  that  Thomas  R.  Smith  is  the  duly  appointed  and 
legally  qualified  curator  of  the  estate  of  said  Willie  Winter,  a  minor 
under  the  age  oi fourteen  years.  Said  Smith  was  appointed  curator 
of  said  Qstdite  January  29,  i890,  by  the  J>rol>ate  court  of  Buchanan 
county,  in  which  county  said  minor  then  resided.  Defendant  is  a 
corporation  duly  incorporated.  That  the  estate  of  said  minor  then 
consisted  of  a  judgment  of  the  circuit  court  in  and  iov  Jackson  county, 
Missouri,  sitting  at  Kansas  City,  for  the  sum  of  %5,000  against  said 
defendant,  rendered  on  due  service  and  dated  April  22,  1S86,  in  favor 
of  said  Willie  Winter,  by  his  next  friend,  D.  R.  Stevens.  That  on 
the  second  day  oi  January,  a.  d.  iS90,  said  judgment  was  affirmed  by 

1.  Payment  of  Judgment. — In  an  action  2.  The  decree   in  the  court  below  in 

for  failure  to  enter  satisfaction  of  judg-  favor  of  the  plaintiff  was  affirmed, 

■ment,  it  must  be  shown  that  the  amount  3.  The  matter  to  be  supplied  within 

of  the  judgment  was   paid  to  the  party  [  ]  will  not  be  found  in    the  reported 

recovering  it  or  his  agent.     Hendrixen  case. 
V.  Huey,  2  Harr.  (Del.)  301. 
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the  supreme  court  of  the  state  of  Missouri.,  and  no  other  proceedings 
to  reverse  or  modify  or  in  any  way  affect  the  validity  of  said  judg- 
ment have  been  commenced  or  prosecuted.  The  said  Smith  had  no 
connection  with  nor  personal  knowledge  of  the  litigation  to  procure 
said  judgment  or  of  the  appeal  to  the  supreme  court  to  reverse  the 
same,  as  said  proceedings  on  behalf  of  said  minor  were  conducted 
wholly  by  said  next  friend. 

On  or  about  the  ITth  day  of  March,  a.  d.  \W2,  at  St.  Joseph,  Mis- 
souri, said  Thomas  E.  Smith  was  approached  by  defendant's  agent, 
whom  said  Smith  at  the  time  supposed  and  believed  to  be  the  attor- 
ney for  said  Willie  Winter.  That  he  was  informed  by  said  agent 
that  said  judgment  was  in  litigation  of  a  tedious  and  complicated 
nature  and  that  defendant  was  willing  to  pay  the  sum  of  %If,500  in 
settlement  of  said  judgment.  Relying  upon  the  representation  so 
made  as  aforesaid,  said  Smith  the  same  day  made  application  at  the 
February  term,  a.  d.  \W2,  to  the  probate  court  of  Buchanan  county, 
for  and  procured  an  order  authorizing  said  curator  to  accept  said 
sum  in  satisfaction  of  said  judgment.  And  on  the  next  day,  March 
18,  i%92,  at  Kansas  City,  Missouri,  said  Smith  accepted  from  defend- 
ant said  sum  and  entered  on  the  margin  of  the  record  of  said  judg- 
ment satisfaction  in  full  thereof  as  curator  of  said  estate.  Said 
judgment,  when  so  satisfied,  principal  and  interest,  amounted  to  the 
sum  of  six  thousand,  seven  hundred  and  seventy  (^6,770')  dollars  exclu- 
sive of  costs.  Thereafter,  at  the  same  term  of  said  court,  on  due 
notice  to  defendant,  plaintiff  made  application  to  have  said  order  of 
saXd  probate  court  authorizing  said  settlement  set  aside,  which  order 
said  court  made  during  said  term  in  the  following  words  and  figures, 
to  wit: 

"  In  the  probate  court  within  and  for  said  county.  At  the  February 
term,  i2>92,  on  this  7th  day  of  May,  i892,  during  the  session  of  said 
court,  among  other  things  had  and  done,  was  the  following,  to  wit: 

In  the  matter  of  the  estate  of  Willie  Winter,  minor.  Now  on  this  day  the 
motion  of  Thomas  R.  Smith,  public  administrator  of  Buchanan  county, 
Missouri,  in  charge  of  the  estate  of  said  minor,  to  set  aside  an  order 
of  this  court  heretofore  made,  ordering  and  directing  a  compromise 
of  a  judgment  against  the  Kansas  City  Railway  Company,  coming  on  to 
be  heard,  and  it  being  shown  to  the  court  that  due  notice  of  the 
hearing  of  said  notice  has  been  served  on  said  company,  the  same  is 
submitted  to  the  court  on  the  evidence  offered,  and  it  appearing  to 
the  court  that  the  order  of  this  court  heretofore  made  at  this  term 
on  the  seventeenth  day  of  March,  iS92,  directing  the  public  adminis- 
trator in  charge  of  said  estate  to  accept  i^,500  in  full  settlement  of  a 
judgment  against  the  Kansas  City  Cable  Railway  Company,  was  made 
on  a  mistake  of  facts  as  to  the  amount  due  on  said  judgment  and  as 
to  litigation  in  relation  thereto  then  pending,  and  in  reliance  by  said 
administrator  upon  the  representations  of  said  railway  company, 
which  representations  were  not  true,  and  it  now  appearing  that  said 
judgment  was  final,  that  the  same  with  interest  amounted  to  about 
%e,800  instead  of  %5,000  as  represented,  and  that  said  railway  com- 
pany and  its  securities,  who  were  and  are  liable  therefor,  are  solvent, 
and  it  further  appearing  that  pursuant  to  said  order  of  this  court, 
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that  said  administrator  accepted  said  sum  of  $^5W  of  said  company 
and  entered  satisfaction  thereof  in  good  faith  by  mistalce  as  afore- 
said, it  is  now  ordered  that  said  order  directing  a  compromise  of  said 
judgment  be  and  the  same  is  now  hereby  set  aside;  to  the  end  that 
the  same  shall  not  prevent  other  and  further  proceedings  for  the 
collection  of  the  balance  remaining  due  and  unpaid  on  said  judgment. 
And  that  said  administrator  be  and  he  is  now  here  ordered  to  enter 
a  credit  on  said  judgment  for  said  sum  of  %Ji.,500  as  of  the  date 
of  receipt  thereof,  instead  of  a  satisfaction  in  full  of  said  judgment." 

Plaintiff  says  that  said  settlement  of  judgment  was  made  on  a  mis- 
take as  to  the  facts,  relying  on  the  representations  of  said  defendant 
as  aforesaid  and  without  any  consideration  whatever.  Said  judg- 
ment is  unpaid  and,  except  as  herein  stated,  in  full  force  and  effect. 

Wherefore  plaintiff  prays  that  said  settlement  of  said  judgment 
and  the  aforesaid  satisfaction  of  the  same  of  record  may  be  canceled, 
declared  null  and  of  no  effect,  that  said  %Jt.^500  may  be  applied  on 
said  judgment  as  part  payment.  And  that  judgment  be  rendered 
against  defendant  and  in  favor  of  plaintiff  for  the  balance  due  on 
said  judgment,  to  wit,  the  sum  of  twenty-five  hundred  eighty-three  and 
30-100  dollars  and  interest  from  the  date  of  the  filing  of  this  petition. 

[(^Signature  and  verification  as  in  Eorjn  No.  5917.yY- 


b.  Ndtiee  of  Motion  to  Set  Aside. 
Form  No.  i  2  i  9  3 . 

(Precedent  in  Phillips  v.  Kuhn,  35  Neb.  189.)* 

In  the  District  Court  of  Platte  County,  Nebraska. 
Otto  Kuhn 


V. 

Eliza  Phillips. 

The  saxd  Eliza  Phillips y  defendant,  is  hereby  notified  that  I  have 
filed  a  motion  in  said  district  court  to  set  aside  the  entry  of  satisfac- 
tion of  the  judgment  in  the  above  entitled  cause;  that  said  motion 
will  be  heard  at  the  court-house  in  Platte  county,  on  Saturday,  the  17th 
day  of  September,  i887,  at  ten  o'clock  A.  m.,  or  so  soon  thereafter  as  I 
can  be  heard.     Affidavits  will  be  used  in  the  hearing  of  said  motion. 

September  13,  i887 

Otto  Kuhn, 
By  G.  G.  Bowman,  His  Attorney. 

1.  The  matter  to  be  supplied  within  action  to  enjoin  the  collection  of  the 
[  ]  will  not  be  found  in  the  reported  excess  of  six  hundred  dollars,  and  al- 
case.    .  leged,  among  other  things,  that  Kuhn 

2.  The  motion  in  this  case  was  upon  owned  but  half  of  the  judgment  and 
the  ground  that  the  judgment  creditor  that  his  attorneys  who  effected  the  com- 
Kuhn  was  the  sole  owner  of  the  judg-  promise  owned  the  other  half,  with 
ment,  and  that  his  attorneys  had  no  other  allegations  of  like  character.  It 
authority  to  compromise  the  same.  The  was  held  that  the  petition  of  Phillips 
motion  was  sustained,  but  afterward  a  stated  a  cause  of  action  and  that  Phillips 
judgment  debtor,  Phillips,  brought  an  was  entitled  to  equitable  relief. 
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c.  Motion  to  Set  Aside. 
Form  No.  i  2  1 9  4 . 

(Precedent  in  Phillips  v.  Kuhn.  35  Neb.  190.)' 

In  the  District  Court  of  Platte  County,  Nebraska. 
Otto  Kuhn     " 

V. 

Eliza  Phillips. 

Whereas,  on  the  SOth  day  oi  March,  i885,  the  plaintiff,  Otto  Kuhn, 
recovered  a  judgment  against  Eliza  Phillips,  defendant,  for  the  sum 
of  %lfiOO  and  costs  of  suit  in  a  certain  action  then  pending  in  the 
district  court  of  Platte  county,  wherein  Otto  Kuhn  was  plaintiff  and 
Eliza  Phillips  was  defendant,  which  judgment  is  still  in  force,  unre- 
voked, and  unsatisfied;  and  whereas,  on  the  11th  dayof /««^,  \%85,  a 
certain  pretended  entry  of  satisfaction  of  said  judgment  was  entered 
on  the  judgment  and  execution  docket  of  said  district  court  in  the 
words  and  figures  following,  to-wit: 

"■July  11,  iS85.  The  within  judgment  is  fully  paid  and  satisfied 
and  the  same  is  hereby  discharged. 

McFarland  &•  Cowdery, 
Cornelius  &•  Sullivan, 
By  B.  R.  Cowdery, 

Attorneys  for  Plaintiflf." 

The  said  Otto  Kuhn,  plaintiff,  therefore  moves  the  court  to  set  aside 
the  said  entry  of  satisfaction  of  the  said  judgment  for  the  following 
reasons: 

First  —  That  said  Otto  Kuhn  was  the  sole  owner  of  said  judgment  at 
the  time  said  entry  was  made. 

Second  —  That  said  judgment  was  not  then  and  never  has  been 
fully  paid. 

Third  —  That  on  the  said  11th  day  oi  June,  i885,  the  said  B.  R. 
Cowdery,  without  the  knowledge  or  permission  of  said  Otto  Kuhn,  and 
without  any  legal  authority  whatever,  undertook  to  compromise  said 
judgment  for  the  sum  of  %600,  and  then  and  there  received  upon 
said  judgment  said  sum  of  %600,  in  consideration  of  which  sum  he, 
the  said  Cowdery,  made  said  entry  of  satisfaction;  that  the  said 
defendant  then  and  there  was,  and  still  is,  solvent,  and  that  said 
entry  of  satisfaction  was  made  in  fraud  of  plaintiff's  rights;  that 
there  is  due  and  owing  to  said  Otto  Kuhn  from  said  Eliza  Phillips  on 
said  judgment  the  sum  of  %JfiO,  with  interest  thereon  from  March 
80  to  July  11,  \885. 

Otto  Kuhn, 
By  G.  G.  Bowman,  His  Attorney. 

d.  Order  to  Set  Aside. 

Form  No.  12195. 
(Precedent  in  Phillips  v.  Kuhn,  35  Neb.  191.)' 
In  the  District  Court  of  Platte  County,  Nebraska. 

1.  See  supra,  note  2,  p.  922. 
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Otto  Kuhn 

V. 

Eliza  Phillips. 

September  17,  iS87.  This  cause  came  on  to  be  heard  upon  the  motion 
of  Otto  Kuhn,  plaintiff,  to  set  aside  the  entry  of  satisfaction  of  the 

judgment  heretofore  rendered  in  said  cause,  to-wit,  on  the day 

of  March,  \Z85,  and  the  evidence,  and  was  submitted  to  the  court,  on 
consideration  whereof  the  court  finds  that  due  notice  of  the  pending 
of  said  motion  has  been  given  to  said  Eliza  Phillips,  defendant;  that 
on  the  11th  day  oi  June,  iS85,  there  was  paid  by  defendant  upon  said 
judgment  the  sum  of  $600,  and  no  more,  and  that  there  is  still  due 
and  unpaid  upon  said  judgment  the  sum  of  $400,  together  with  the 
interest  from  the  30th  day  of  March,  i885,  at  the  rate  of  seven  per  cent 
per  annum,  and  that  the  entry  of  satisfaction  of  said  judgment  was 
made  and  entered  on  the  record  of  said  court  without  any  legal 
authority,  and  is  still  null  and  void.  It  is  therefore  considered  by  the 
court  that  the  entry  of  satisfaction  of  said  judgment  be,  and  the  same 
is  hereby,  vacated,  set  aside,  and  annulled,  and  declared  of  no  force 
or  effect,  and  that  the  plaintiff  have  execution  for  the  sura  of  $400  and 
interest  from  March  30,  iS86,  and  costs. 

V.  ACTIONS  ON  JUDGMENTS. 

1.  Obtaining"  Leave  to  Sue.^ 

a.  AfBdavit  to  Obtain  Leave. 

Form  No.  I  2  i  9  6  .* 

Supreme  Court,  Suffolk  County 
John  Doe,  plaintiff,      \ 
against  \ 

Richard  Roe,  defendant.  ) 

1.  Leave  to   Sue.  —  Except  in   a   case  diligence,  in  which  case  notice  may  be 

where    it    is  otherwise   specially    pre-  given   in   such    manner  as   the    court 

scribed  in  this  act,  an  action   upon   a  directs.     N.  Y.  Code  Civ.  Proc.  (1899), 

judgment  for  a  sum  of  money,  rendered  §1913. 

in  a  court  of  record  of  the  state,  cannot  But  the  provisions  of  this  section  ap- 

be    maintained,    between    the    original  ply  only  to  judgments    for  a  sum    of 

parties  to  the  judgment,  unless  either  money.    Matter  of  Van  Beuren,  33  N.  Y. 

1.  Ten  years  have  elapsed  since  the  App.  Div.  158.  And  apply  only  as 
docketing  of  such  judgment;  or,  "between  the  original  parties  to   the 

2.  It  was  rendered  against  the  de-  judgment "  and  do  not  affect  a  party 
fendant  by  default,  for  want  of  an  ap-  who  sues  upon  the  judgment  as  an  as- 
pearance  or  pleading,  and  the  summons  signee.  McGrath  v.  Maxwell,  17  N.  Y. 
was  served  upon  him  otherwise  than  App.  Div.  246.  And  the  section  does 
personally;  or,  not  apply  to  judgments  recovered   in 

3.  The  court  in  which  the  action  is  the  federal  courts,  but  only  to  judg- 
brought  has  previously  made  an  order  ments  rendered  in  courts  of  record  in 
granting  leave  to  bring  it.  Notice  of  this  state.  Morton  v.  Palmer,  21  Civ, 
the  application  for  such  an  order  must  Proc.  Rep.  (N.  Y.  Supreme  Ct.)94. 

be  given  to  the  adverse  party,  or  the         See    also    S.   Car.    Code    Civ.    Proc. 
person  proposed  to  be  made  the  adverse     (1893),  §  91;  Wis.  Stat.  (1898),  §  2916. 
party,  personally,     unless    it    satisfac-         2.  New     York.   —  Code    Civ.     Proc. 
torily   appears    to   the   court  that  per-     (1899),   §   1913.     See   also  supra,    note 
sonal  notice  cannot  be  given,  with  due     i. 
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State  of  New  York,  \ 
County  of  Suffolk.      \  ^^• 

John  Doe,  being  first  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action, 

II.  That  on  the  first  day  oi  June,  iS99,  he  recovered  judgment  in 
this  action  against  Richard  Roe,  the  defendant  above  named,  for  the 
sum  of  one  thousand dioWdss,  which  judgment  was  duly  docketed  in  the 
office  of  the  clerk  of  this  court  and  which  remains  wholly  unsatisfied; 

III.  That  {Here  state  reasons  why  leave  is  desired  to  sue  upon   the 


John  Doe. 


judgment) 

{Jurat  as  in  Form  No.  11958. ) 

b.  Notice  of  Motion. 
Form  No.  i  2  i  97.' 

(  Title  of  court  and  cause  as  in  Form  No.  12196.) 

Please  take  notice  that  upon  the  affidavit  of  John  Doe,  verified  the 
first  day  of  October,  i899,  a  copy  of  which  is  herewith  served  upon 
you,  application  will  be  made  by  the  said  John  Doe,  plaintiff  in  the 
above  entitled  action,  at  a  special  term  of  the  above  entitled  court  to 
be  held  at  the  county  court-house  in  Riverhead  in  said  county  of  Suffolk^ 
on  the  tenth  day  oi  December,  i899,  at  ten  o'clock  in  the  /orenoon  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  granting 
leave  to  said  John  Doe  to  bring  an  action  against  you  upon  the  judg- 
ment mentioned  in  said  affidavit,  or  for  such  other  or  further  relief 
as  may  be  just,  together  with  the  costs  of  this  motion. 

{Date  and  signature  as  in  Form  No.  11961.) 

To  Richard  Roe,  Huntington,  New  York. 

e.  Order  Granting  Leave. 

Form  No.  121  98.1 

{Title  of  court  and  cause  as  in  Form  No.  8811.) 

On  reading  and  filing  the  annexed  affidavit  of  John  Doe,  verified  on 
t)\&  first  day  of  October,  iS99,  and  proof  of  due  service  of  notice  of 
this  motion  on  Richard  Roe,  and  on  hearing  Jeremiah  Mason,  of  coun- 
sel for  plaintiff,  and  no  one  appearing  to  oppose,  now  on  motion  of 
Jeremiah  Mason,  attorney  for  plaintiff, 

Ordered  that  leave  be  and  the  same  is  hereby  granted  to  the  said 
John  Doe  to  bring  an  action  against  said  Richard  Roe  upon  the  judg- 
ment in  said  affidavit  mentioned. 

Enter,  /.  M.,  J.  S.  C. 

2.  Complaint,  Declaration  or  Petition. 

a.  In  State  Court. 

(1)  Between  Original  Parties. 

1.  iV^w  York. — Code  Civ.  Proc.  (1899),  §  1913.     See  also  supra,  note  I,  p.  924. 
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(a)  On  Domestic  Judgment. 


1.  Bequisites  of  Complaint,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a 
particular  jurisdiction  see  the  title 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Each  Count  must  be  on  Whole  Becord.  — 
In  actions  of  debt  upon  a  record,  each 
count  in  the  declaration  must  be  upon 
the  whole  record  and  contain  a  sub- 
stantive cause  of  action,  and  where  one 
count  is  upon  one  part  of  a  record  and 
another  count  upon  another  part,  the 
declaration  is  insufficient.  Van  Bus- 
kirk  V.  Mulock,  18  N.  J.  L.  184. 

Description  of  Judgment  —  Generally. 
—  Where  a  judgment  is  the  foundation 
of  the  action,  a  misdescription  of  it  in 
any  material  matter  would  be  a  fatal 
variance,  yet  the  pleader  is  not  re- 
quired to  describe  the  recovery  in  hezc 
verba  or  according  to  its  tenor,  but  may 
set  it  out  according  to  its  legal  effect. 
Central  Bank  v.  Veasey,  14  Ark.  672; 
Mink  V.  Shaffer,  124  Pa.  St.  280. 

Date. — The  date  when  the  judgment 
was  rendered  should  be  stated.  Bruck- 
man  v.  Taussig,  7  Colo.  561;  Evving  v. 
Jennings,  15  Nev.  379.  But  where  a 
plaintiff  in  an  action  on  a  judgment 
stated  in  his  petition  that  the  judgment 
was  rendered  April  15,  1872,  at  a  term 
of  the  court  begun  and  held  April  18, 
1872,  but  in  these  allegations  did  not 
attempt  to  recite  the  record,  it  was  held 
the  allegations  of  time  were  immaterial 
and  that  the  plaintiff  might,  under 
such  allegations,  show  that  judgment 
was  rendered  April  18,  1872.  Haynes 
V.  Cowen,  15  Kan.  637. 

Name  of  Court.  —  The  name  of  the 
court  which  rendered  the  judgment 
should  be  stated.  Bruckman  v.  Taus- 
sig, 7  Colo.  562;  Ewing  V.  Jennings,  15 
Nev.  379. 

Place  Where  Court  Held.  —  The  place 
where  the  court  was  held  should  be 
stated.  Bruckman  v.  Taussig,  7  Colo. 
561;  Ewing  V.  Jennings,  15  Nev.  379; 
Duyckinck  v.  Clinton  Mut.  Ins.  Co.,  23 
N.  J.  L.  279.  And  where  it  is  expedient 
to  state  where  the  cause  of  action  arose 
and  the  place  thus  stated  is  out  of  the 
county  where  the  venue  is  laid,  the 
venue  must  be  laid  under  a  videlicet. 
Duyckinck  v.  Clinton  Mut.  Ins.  Co.,  23 
N.  J.  L.  279. 

Parties.  —  The  names  of  the  parties 
should  be  stated.  Ewing  v.  Jennings, 
15  Nev.  379.     And  where  in  an  action 


upon  a  judgment  the  complaint  alleges 
that  it  was  rendered  in  an  action  where- 
in the  parties  to  this  suit  were  plaintiffs 
and  defendants  and  proof  is  of  a  judg- 
ment rendered  against  defendant  and 
another  person,  it  is  a  fatal  variance, 
and  there  can  be  no  recovery  thereun- 
der. Clarion  First  Nat.  Bank  v.  Hamor, 
47  Fed.  Rep.  36.  And  where  the  decla- 
ration states  the  judgment  to  have  been 
found  against  two  parties,  and  no  rea- 
son is  assigned  in  it  why  one  of  the 
parties  is  not  a  party  to  the  suit,  a  de- 
murrer to  the  declaration  will  be  sus- 
tained. Oilman  v.  Rives,  10  Pet.  (U. 
S.)  298.  But  where  the  plaintiff  recovers 
judgment  in  a  representative  capacity 
and  brings  suit  in  a  personal  capacity 
or  individually,  the  variance  is  not 
fatal.     Allen  v.  Lyman,  27  Vt.  20. 

An  averment  in  the  complaint  that 
the  judgment  was  rendered  against  the 
defendant  by  a  wrong  name  is  sufficient 
to  show  that  he  is  bound  by  the  judg- 
ment. Bloomfield  R.  Co.  v.  Burress, 
82  Ind.  83. 

Amount.  —  The  judgment  should  con- 
tain a  succinct  and  accurate  statement 
of  the  recovery.  Mitchell  v.  Gibson, 
14  Ark.  224;  Bruckman  v.  Taussig,  7 
Colo.  561;  Ewing  V.  Jennings,  15  Nev. 

379- 

Costs.  —  Where  judgment  for  costs  is 
stated,  the  plaintiff  must  aver  that  some 
certain  amount  was  adjudged  for  his 
costs,  or  if  adjudged  generally,  aver 
an  amount  under  a  videlicet.  Mitchell 
V.  Gibson,  14  Ark.  224. 

Allegations  as  to  jurisdiction.  —  In 
pleading  a  judgment  of  a  court  of  gen- 
eral jurisdiction,  it  is  unnecessary  to 
aver  that  the  court  had  jurisdiction,  and 
the  presumptions  in  favor  of  jurisdic- 
tion are  the  same  whether  a  judgment 
relied  on  is  domestic  or  foreign  or  one  of 
a  court  of  a  sister  state.  Bruckman  v. 
Taussig,  7  Colo.  561;  Mink  v.  Shaffer, 
124  Pa.  St.  280;  Wetherill  v.  Stillman, 
65  Pa.  St.  105.  And  a  complaint  upon 
a  judgment  of  a  court  of  superior  juris- 
diction need  not  aver  that  a  judgment 
was  "duly  rendered."  Hansford  v. 
Van  Auken,  79  Ind.  302.  But  the  com- 
plaint on  a  judgment  of  a  court  of 
special  jurisdiction  must  allege  that  the 
court  had  jurisdiction  of  the  subject- 
matter  and  the  person  of  the  defend- 
ant, or  that  the  judgment  was  duly 
rendered  or  given.  Jones  v.  Terry,  43. 
Ark.  230. 
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aa.  Of  Court  of  Record. 
{aa)  Generally. 


In  most  states,  however,  it  is  pro- 
vided by  statute  that,  where  the  action 
is  founded  on  a  judgment  or  other 
determination  of  a  court  or  officer  of 
special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been 
duly  given  or  made. 

Arizona. —  Rev.  Stat.  (1887),  §  661. 

Arkansas.  —  Sand.  &  H.   Dig.  (1894), 

§  5756. 

California. — Code  Civ.  Proc.  (1897), 

§407. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§65. 

Idaho.  — Rev.  Stat.  (1887),  §4211. 

Indiana. —  Horner's  Stat.  (l8g6),  § 
369. 

lozva.  —  Code  (1890),  §  2714. 

Kansas.  —  Gen.  Stat.  (1889),  §  4204. 

Kentucky.  —  Bullitt's  Civ.  Code 
(1895),  §  122. 

Minnesota.  —  Stat.  (1894),  §  5249. 

Missouri. —  Rev.  Stat.  (1889),  §  2079. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 

745- 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5718. 

Nevada.  —Gen.  Stat.  (1885),  §  3081. 

New  Mexico.  —  Laws  (1897),  c.  73, 
art.  V,  §  73. 

New  York.  —  Code  Civ.  Proc,  §  532 
(Birds.    Rev.    Stat.   (1896),    p.    2283,   § 

55). 

North  Carolina.  —  Clark's  Code  Civ. 
Proc.  (1891),  §  262. 

North  Dakota.  —  Rev.   Codes  (1895), 

§  5285. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5090. 

Oklahoma.  —  Stat.  (1893),  §  3999. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§86. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  g  182. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  4927. 

Utah.  — Com^.  Laws  (1888),  §  3242. 

Washington.  —  Code  Civ.  Proc.  (1893). 
§  230. 

Wisconsin.  —  S,\.a.t.  (1898),  ^  2673. 

Wyoming.  —  Rev.     Stat.     (1887),    § 

But  this  statute  must  be  strictly 
complied  with,  and  an  averment  that 
the  judgment  was  "duly  rendered" 
has   been   held   to   be    not   equivalent 


to  an  averment  that  it  was  "duly 
given  or  made."  Judah  v.  Fredericks, 
57  Cal.  389;  Young  v.  Wright,  52  Cal. 
407. 

In  Kansas,  this  section  is  held  to  refer 
only  to  judgments  and  orders  of  courts 
and  officers  of  special  jurisdiction,  and 
has  no  application  to  orders  and  judg- 
ments of  the  district  court,  which  is  a 
court  of  general  jurisdiction.  Rhein- 
hart  V.  State,  14  Kan.  318.  Nor  does  it 
apply  to  courts  and  officers  outside  the 
state.  Kronberg  v.  Elder,  18  Kan.  150. 
But  it  applies  to  courts  of  general  juris- 
diction in  Minnesota,  and  has  been  held 
to  apply  to  foreign  judgments  in  Gunn 
V.  Peakes,  36  Minn.  177;  Archer  v.  Ro. 
maine,  14  Wis.  375;  Jarvis  v.  Robin- 
son, 21  Wis.  523. 

Allegations  as  to  Service.  —  In  an  ac- 
tion founded  on  a  domestic  judgment, 
it  is  not  necessary  to  aver  personal  ser- 
vice. Burnes  v.  Simpson,  9  Kan.  658. 
Nor  is  it  necessary  in  a  complaint  upon 
a  justice's  judgment  in  a  suit  com- 
menced by  long  summons,  which  sum- 
mons was  alleged  to  be  duly  issued 
and  served,  to  allege  that  the  summons 
was  returned  to  the  justice,  or  that  the 
constable  made  the  return  thereon,  or 
that  any  time  of  day  was  specified  in 
process,  or  that  the  court  was  held  at 
the  time  and  place  specified,  or  that  the 
sum  claimed  was  less  than  one  hun- 
dred dollars.  Barnes  v.  Harris,  4  N. 
Y.  374.  Or  that  the  defendant  was  a 
resident  of  the  county.  Barnes  v.  Har- 
ris, 4  N.  Y.  374. 

Interest.  —  The  ad  damnum  clause  is 
a  sufficient  allegation  of  damages  to 
entitle  plaintiff  to  recover  interest. 
Allen  V.  Lyman,  27  Vt.  20. 

TTnsatisfled  and  Undischarged.  —  In  an 
action  upon  a  judgment,  a  general  aver, 
ment  that  the  judgment  remains  un- 
satisfied and  undischarged  is  not 
sufficient  foundation  to  introduce  proof 
contradicting  the  return  of  payment 
and  satisfaction  made  to  an  execution 
issued  upon  such  judgment.  O'Con- 
ner  v.  Silver,  26  Tex.  606. 

A  copy  of  the  judgment  sued  on  should 
be  filed  with  the  petition,  but  a  failure 
to  do  so  should  be  taken  advantage  of 
by  motion  and  cannot  be  reached  by 
demurrer.  Burnes  v.  Simpson,  9  Kan. 
658. 
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Form  No.  1 2  i  9  9 . 

(Conn.  Prac.  Act,  p.  106,  No.  166.)' 

{Commencing  as  in  Form  No.  5912.) 

1.  On  May  1st,  i879,  the  plaintiff  recovered  a  judgment  against 
the  defendant  before  the  Superior  Court  in  and  for  the  County  of 
Hartford,  at  its  January  Term,  in  said  year,  for  %1,050.50. 

2.  Said  judgment  remains  wholly  unsatisfied  (or  said  judgment  has 
been  satisfied  in  part  only,  to  wit:  to  the  extent  of  $500). 

The  plaintiff  claims  %B00  damages. 
{Concluding  as  in  Form  No.  5912. ) 

Form  No.  12200.* 

(  Title  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  on  the^r.y/  day  oi  July,  1888,  in  an  action  then  pend- 
ing between  the  above  named  John  Doe  as  plaintiff  and  the  above 
mxii^di  Richard  Roe  2iS  defendant,  a  judgment  was  duly  entered  in 
the  Supreme  Court  of  the  state  of  New  York,  in  and  for  Suffolk 
county,  in  favor  of  the  said  John  Doe  and  against  the  said  Richard 
Roe,  for  the  sum  of  one  thousand  dollars  damages  and  costs,  which 
said  judgment  still  remains  in  full  force  and  effect  and  not  reversed, 
satisfied  or  otherwise  vacated.*  That,  on  said  ^r.y/ day  oi  July,  1S88, 
the  said  judgment  was  duly  docketed  in  the  office  of  the  county 
clerk  of  said  county  oi  Suffolk,  and  that  more  than  ten  years  have 
elapsed  since  the  docketing  of  such  judgment  ^  {or  that  said  judgment 
was  rendered  against  the  said  Richard  Roe  by  default  for  want  of  an 
appearance  and  that  the  summons  therein  was  served  upon  the  said  Richard 
Roe  by  publication  thereof,  pursuant  to  an  order  of  the  Supreme  Court 
made  on  the  first  day  of  February,  1888). 

Wherefore,  the  said  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  one  thousand  dollars,  with  interest  thereon 
from  the  first  day  oi  July,  1S88,  and  all  costs  and  expenses  of  this 
action. 

{Signature  and  verification  as  in  Form  No.  5926.) 

Form  No.  i  2201 . 

(Precedent  in  Allen  v.  Lyman,  27  Vt.  20.)* 

[{Commencing  as  in  Form  No.  10663,  and  continuing  down  to  *)]*  in 
a  plea  that  defendants  render  to  plaintiff  the  sum  of  one  hundred  and 
fifty  dollars  which  the  defendants  owe  to  and  unjustly  detain  from 
the  plaintiff,  for  that  whereas  the  plaintiff,  heretofore,  to  wit,  at  the 

1.  See,  generally,  note  i,  p.  926,  judgment  "was  duly  given  by  said 
supra.  court."     Underbill  v.    Pbillips,   30    N. 

2.  New     York.  —  Code    Civ.     Proc.     Y.  App.  Div.  238. 

(1899),  §  1913.  See,  generally,  supra,  4.  This  declaration  was  sustained 
note  I,  p.  926.  and    tbe  judgment    rendered    tbereon 

3.  Docketing   Judgment.  —  The   com-     affirmed. 

plaint  must  allege  the  docketing  of  the  See,  generally,  supra,  note  i,  p.  926. 
judgment  more  than  ten  years  before  5.  The  matter  to  be  supplied  within 
the  commencement  of  the  action,  and  [  ]  will  not  be  found  in  the  reported 
it  is  not  sufficient   to   allege   that   the     case. 
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term  of  the  Chittenden  County  court,  begun  and  held  on  the  Si 
Tuesday  oi  September,  a.  d.  i85i,  by  the  consideration  and  judgment 
of  said  court,  recovered  against  defendants  for  the  sum  of  three 
thousand  one  hundred  eighty-eight  dollars  and  ninety -four  cents,  of  which 
the  sum  above  demanded  is  parcel,  which  in  and  by  said  court  were 
then  and  there  adjudged  to  the  plaintiff  for  his  damages,  which  he 
had  sustained,  as  well  by  reason  of  the  nonperformance  by  defend- 
ants of  certain  promises  and  undertakings,  as  for  his  costs  and 
charges,  by  him,  about  his  suit,  in  that  behalf  expended,  whereof 
defendants  were  convicted,  as  by  the  record  thereof,  now  remaining 
in  said  court  appears;  which  said  judgment  is  in  full  force,  no  wise 
reversed,  or  otherwise  vacated,  and  in  no  wise  satisfied,  other  than 
by  the  payment  of  twenty-five  hundred  dollars,  on  the  15th  day  of 
December,  a.  d.  i85i,  and  the  payment  also  of  six  hundred  thirty-five 
dollars  and  ninety-two  cents  on  the  23d  day  of  February,  a.  d.  \%52. 
Whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  the  defendants  the  sum  remaining  due  on  said  judgment;  yet 
defendants  though  often  requested,  ^concluding  as  in  Form  No. 
10663).]^ 

(bb)  After  Leave  to  Sue. 
Form  No.  12202.* 

(^Commencing  as  in  Form  No.  12200,  and  continuing  down  to  *.) . 

That  by  an  order  of  the  said  Supreme  Court,  duly  made  at  a 
special  term  thereof,  held  at  the  county  court-house  in  Riverhead,  in  said 
county  of  Stiff  oik,  on  the/rj-/  day  of  October,  iS99,  upon  plaintiff's 
application  therefor,  leave  was  granted  to  plaintiff  to  bring  an  action 
upon  said  judgment  against  the  said  Richard  Roe? 

Wherefore  the  said  'plaintiff  demands  {concluding  as  in  Form  No. 
12200). 

bb.  Of  Justice  of  the  Peace.* 

Form  No.  12203. 

(Conn.  Prac.  Act,  p.  107,  No.  xb^.f 

{Commencing  as  in  Form  No.  5912.') 

I.  On  May  1st,  iS78,  before  /ohn  Doe,  Esq.,  a  justice  of  the  peace 
residing   in  Essex,  the   plaintiff   recovered   a  judgment  against  the 

1.  The  matter  to  be  supplied  within  4.  In  Warner  v.  Simpson,  27  Wis. 
n  will  not  be  found  in  the  reported  115.  it  was  held  that  the  complaint  upon 
^ase.  the  judgment  rendered  in  the  justice  s 

2.  JVew  York.  — Code  Civ.  Proc.  court  against  two  defendants,  one  of 
{i8qq),  S  ion.  See.  generally,  supra,  whom  was  not  served  with  process,  al- 
note  I.  p.  926.  leging  that   the  judgment  "was  dul^ 

3.  Leave  to  Sue.  —  The  complaint  given,"  etc.,  was  insuflScient  where  it 
should  allege  that  the  court  has  made  did  not  show  that  the  defendaut  was 
an  order  granting  the  plaintiff  leave  to  served  with  process  in  the  fornner  suit, 
«ue,  and  if  it  contains  no  such  allega-  or  state  an  original  cause  of  acuon 
tion  it  is  defective.  Underhill  v.  Phil-  against  him  (cthng  Wis.  Rev.  btat.,  c 
lips,  30  N.  Y.  App.    Div.    238;  Graham  120). 

V.   Scripture,   26  How.   Pr.  (N.  Y.    Su-        6.  See.    generally,  supra,  note  I.  p. 
preme  Ct.)  501.  926. 
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defendant  for  $5(9,  in  a  civil  action  wherein  this  plaintiff  was  plaintiff 
(or  defendant),  and  the  defendant  herein  was  defendant  {ox  plaintiff), 

2.   The  same  has  not  been  paid. 

The  plaintiff  claims  $50  damages. 

{Concluding  as  in  Form  No.  5912.') 

{b)  On  Foreign  Judgment?- 


1.  Bequisites  of  Complaint,  etc. —  Gen- 
erally. —  See  supra,  note  i,  p.  926.  • 

Interest  may  be  recovered  on  a  judg- 
ment of  the  court  of  any  state  without 
any  averment  in  the  complaint  that  it 
is  allowed  by  the  statute  of  the  state  in 
which  it  was  recovered.  Bruckman  v. 
Taussig,  7  Colo.  561;  Warren  v.  Mc- 
Carthy, 25  111.95;  Hopkins  z*.  Shepard, 
129  Mass.  600. 

Allegations  as  to  Jurisdiction.  —  At 
common  law  in  suits  on  foreign  judg- 
ments, it  was  not  necessary  to  aver 
jurisdiction  of  the  court  rendering  it. 
Butcher  z/.  Brownsville  Bank,  2  Kan.  70. 
And  such  is  the  rule  in  some  states. 
Rae  V.  Hulbert,  17  111.  572;  Phelps  v. 
Duffy,  II  Neb.  80,  In  other  cases  it 
has  been  held  that  the  jurisdiction  of 
the  court  rendering  it  must  be  ex- 
pressly alleged,  and  that  it  is  not 
enough  to  allege  that  the  judgment 
was  duly  entered.  Gebhard  v.  Gar- 
nier,  12  Bush  (Ky.)  321;  Karns  v. 
Kunkle.  2  Minn.  313  (/<7//(?w^^  in  Smith 
V.  Mulliken,  2  Minn.  319). 

An  allegation  "  that  on  the  third  Aa.y 
of  November ,  a.  d.  1877,  at  Baltimore, 
in  the  state  of  Maryland,  the  Baltimore 
City  Court,  being  a  court  of  general 
jurisdiction,  in  an  action  therein  pend- 
ing, between  the  above  named  plaintiff 
and  defendants,  by  its  judgment,  duly 
given  and  made,  adjudged  that  the 
plaintiff  have  and  recover  of  the  de- 
fendant the  sum  of  $/o,j_5'o,"  is  a  suffi- 
cient averment  of  the  jurisdiction  of 
that  court,  and  a  demurrer  to  the  com- 
plaint was  properly  overruled.  Mere- 
dith V.  Santa  Clara  Min.  Assoc,  56 
Cal.  178.  And  where  the  declaration 
followed  the  ordinary  form  in  debt  on 
a  domestic  judgment  of  a  court  of 
record,  and,  after  describing  the  judg- 
ment, said  "  as  by  the  records  and  pro- 
ceedings thereof  remaining  in  said  court 
fully  appears,"  etc.,  it  was  held  that  it 
was  shown  substantially  that  the  court 
rendering  the  judgment  was  a  court  of 
record.     Davis  v.  Lane,  2  Ind.  548. 

Precedent.  —  In  Mink  v.  Shaffer,  124 
Pa.  St.  280,  the  following  statement  of 


claim   in  assumpsit  on  a  foreign  judg- 
ment is  set  out: 

"  The  above  action  of  assumpsit  is 
brought  on  a  certain  judgment  recov- 
ered at  a  term  of  the  District  Court  of 
Iowa,  holden  within  and  for  the  county 
of  Benton,  in  said  state  of  Iowa,  at 
Vinton,  on  the  2bth  day  of  March,  A.  D. 
\%78,  for  the  sum  ol  jfive  thousand  Ao\- 
lars  and  the  sum  of  fifteen  dollars  and 
eighty  cents  costs,  upon  which  judg- 
ment there  has  been  received  the  sum 
oi  four  thousand  four  hundred  {^,400) 
dollars  and  the  costs. 

That  for  a  valuable  consideration  said 
judgment  has beenassigned  bytheorigi- 
nal  plaintiff  therein  to  H.  C.  Piatt,  of  Tip- 
ton, Iowa,  who  is  now  the  absolute  owner 
thereof,  as  shown  by  a  true  and  correct 
transcript  of  said  judgment  and  pro- 
ceedings had  thereunder,  under  the  seal 
of  said  court,  which  transcript  is  hereto 
attached  and  made  a  part  of  this  state- 
ment. And  the  plaintiff  says  there  is 
now  due  and  owing  him,  from  said 
defendant,  on  said  judgment,  the  sum 
of  twenty-one  hundred  ($2,700)  dollars, 
with  interest  thereon  at  six  per  cent, 
per  annum  from  the  syth  day  of  March, 
i8<?j',  to  recover  which,  with  the  costs 
of  this  present  suit,  the  above  action  is 
brought.  Henninger  6^  Dewalt, 

Attorneys  for  Plaintiff. 
State  of  Iowa,  \ 
Cedar  QovLVity  .\ 

I,  H.  C.  Piatt,  the  above  plaintiff,  being 
duly  sworn  according  to  law,  depose 
and  say  that  the  facts  set  forth  in  the 
foregoing  statement  are  true  and  cor- 
rect to  the  best  of  my  knowledge  and 
belief,  and  that  there  is  due  and  owing 
me  from  the  defendant  on  said  judg- 
ment, which  has  been  assigned  to  me, 
a  transcript  of  which  is  hereto  attached, 
the  sum  oi  twenty-one  hundred  (^,100) 
dollars,  with  interest  thereon  at  six  per 
cent,  per  annum  from  the  27th  day  of 
March,  A.  D.  i?>8j,  to  recover  which, 
with  the  costs  of  the  present  suit,  the 
above  action  is  brought. 

H.  C.  Piatt. 
( Verified.^ 
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aa.  Of  Court  of  Record. 


Transcript  of  Judgment. 

Now,  to  wit,  March  i^,  i8yS,  this 
cause  having  been  reached  for  trial, 
plaintiff  appears  by  /.  M.  Preston,  her 
attorney,  and  defendant  fails  to  appear 
and  defend.  Thereupon  a  jury  is 
called,  as  follows:  *  *  *  twelve  good 
and  lawful  men,  and  there  being  no 
exceptions  to  the  panel  nor  to  any  of 
said  jurors,  they  are  duly  sworn  and 
the  trial  proceeds,  and  the  testimony 
and  argument  of  counsel  being  heard 
the  jury  is  duly  instructed  by  the  court 
and  retires  in  charge  of  a  sworn  bailiff 
for  deliberation;  and  again,  on  the 
same  day,  the  jury  return  into  court 
with  a  verdict  for  plaintiff  for  four 
thousand  dollars  actual  damages  and 
one  thousand  dollars  exemplary  dam- 
ages. And  now,  \.oyi'\X.,  March  26,  187^, 
in  consideration  of  the  premises,  it  is 
ordered  and  adjudged  by  the  court  that 
plaintiff,  Maria  D.  Shaffer,  do  have 
and  recover  of  defendant,  T.  H.  Mink, 
the  sum  of  five  thousand  dollars  dam- 
ages and  the  costs  of  this  action,  taxed 
aiX.  fifteen  dollars  and  eighty  cents. 
State  of  Iowa,  ) 
Benton  County.  J^^"- 

I,  Matt.  Gaosch,  clerk  of  the  District 
Court  in  and  for  said  county,  do  certify 
that  the  foregoing  is  a  full,  true  and 
correct  copy  of  the  record  in  the  case  of 
Maria  D.  Shaffer,  plaintiff,  versus  T. 
H.  Mink,  defendant,  as  the  same  ap- 
pears of  record  in  my  office. 

Witness  my  hand  and  the  seal  of 
said  court  hereto  affixed,  at  my  office 
in  Vinton,  in  said  county,  on  this  ijth 
day  oi  June,  \%88. 

(seal)  Matt  Gaosch,  CX^xV.." 

It  was  held  that  while  the  judgment 
was  not  certified  according  to  the  act  of 
congress  and  would  be  inadmissible  in 
evidence  on  the  trial,  the  insufficiency 
of  the  certificate  was  unavailing  in  an 
affidavit  of  defense  to  prevent  judg- 
ment. 

Authentication  of  Jadgment  of  Sister 
State  —  In  General.  —  The  record  and 
judicial  proceedings  of  the  courts  of 
any  state  or  territory,  or  of  any 
country  subject  to  the  jurisdiction  of 
the  United  States,  shall  be  proved  and 
admitted  in  any  other  court  within  the 
United  States,  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  cer- 
tificate of  the  judge,  chief  justice  or 
presiding  magistrate  that  the  said  at- 


testation is  in  due  form.  U.  S.  Rev. 
Stat.  (1878),  §905;  Huntington  v.  Att. 
rill,  146  U.  S.  657;  Glenn  v.  Garth,  147 
U.  S.  360;  Metcalf  v.  Watertown,  153 
U.  S.  671;  Lloyd  V.  Matthews.  155  U. 
S.  222;  Great  Western  Tel.  Co.  v. 
Purdy,  i(S2  U.  S.  329;  Taylor  v.  U.  S., 
45  Fed.  Rep.  531;  McClaskey  v.  Barr, 
48  Fed.  Rep.  130;  American  Tube,  etc., 
Co.  V.  Crafts,  156  Mass.  257;  Fitzsim- 
mons  V.  Johnson,  90  Tenn.  416;  Kentz- 
ler  V.  Kentzler,  3  Wash.  166.  But  this 
statute  does  not  prohibit  the  various 
states  from  adopting  other  modes  of  au- 
thenticating judgments  of  their  courts. 
Gribble  v.  Pioneer  Press  Co..  15  Fed. 
Rep.  689. 

The  certificate  of  the  presiding  judge 
to  the  attestation  provided  for  in  U. 
S.  Rev.  Stat.  (1878),  §  905,  must  con- 
form to  the  act  of  congress.  Kinseley 
V.  Rumbough,  96  N.  Car.  193;  Trigg  v. 
Conway.  Hempst.  (U.  S  )538.  But  the 
presumption  is  that  the  attestation  at- 
tached to  the  clerk's  certificate  is  in 
proper  form.  Ferguson  v.  Harwood, 
7  Cranch  (U.  S.)  408. 

"  True  and  Correct  Transcript."  — 
The  words  "  true  and  correct  tran- 
script" are  equivalent  to  a  "  full  and 
complete  transcript,"  in  the  certificate 
of  a  record  by  the  clerk  of  a  court. 
Butler  V.  Owen,  7  Ark.  369. 

The  seal  should  be  annexed  to  the  re- 
cord certified  to  by  the  clerk,  and  not  to 
the  judge's  certificate.  Turner  v.  Wad- 
dington,  3  Wash.  (U.  S.)  126;  Ritchie  v. 
Carpenter,  2  Wash,  512.  And  if  the 
court  has  no  seal,  this  fact  should  be 
recited  in  one  of  the  certificates.  Craig 
V.  Brown,  i  Pet.  (C.  C.)  352. 

Description  of  Judge.  —  Stating  that 
the  judge  "  is  one  of  the  judges"  of  a 
certain  court  has  been  held  to  be  not  a 
compliance  with  the  provisions  of  U. 
S.  Rev.  Stat.  (1878),  §  905.  It  should 
show  that  the  judge  is  the  chief  jus- 
tice or  presiding  judge  or  magistrate. 
Stewart  v.  Gray,  Hempst.  (U.  S.)  94. 
But  where  a  judge,  in  his  attestation 
that  the  certificate  of  the  clerk  is  in  due 
form.  Is  described  as  judge  of  the  court, 
it  is  a  sufficient  authentication  under 
the  act  of  congress  as  held  in  Butler  v. 
Owen,  7  Ark.  369.  where  there  is  noth- 
ing on  the  face  of  the  record  adduced 
from  which  it  can  be  inferred  that  the 
court  was  composed  of  more  than  one 
judge  or  magistrate.  Central  Bank  v. 
Veasey,  14  Ark.  672. 
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The  certificate  of  the  judge  required 
by  statute  to  be  attached  to  the  tran- 
script of  a  foreign  judgment  to  autho- 
rize the  admission  of  such  transcript  in 
evidence  must  show  that  the  person  so 
certifying  was  judge  of  the  court  in 
which  the  judgment  was  rendered. 
Phelps  V.  Tilton,  17  Ind.  423.  And 
where  the  certificate  of  the  judge  to  the 
exemplification  of  a  foreign  judgment 
sets  out  that  the  signer  is  the  judge  of 
the  superior  court  of  the  second  ju- 
dicial district  of  such  state,  and  that  the 
clerk's  certificate  is  in  due  form,  but 
does  not  make  it  affirmatively  appear 
that  the  county  from  which  the  ex- 
emplification purports  to  come  is  within 
such  district,  the  record  is  inadmissible. 
Buck  V.  Grimes,  62  Ga.  605. 

Attestation  in  Due  Form  of  Law.  — 
The  judge  must  certify  that  the  attesta- 
tion is  in  due  form  according  to  the 
laws  of  the  state.  Craig  v.  Brown,  i 
Pet.  (C.  C.)  352;  but  see  Taylor  ».  Car- 
penter, 2  Woodb.  &  M.  (U.  S.)  I. 

The  form  of  authentication  may  be  as 
follows,  to  wit: 
"  The  State  of  Wisconsin,  \ 

County  of  Milwaukee.       \ 

\,  John  Hancock,  clerk  of  the  Circuit 
Court  in  and  for  the  county  of  Mil- 
waukee, in  the  state  of  Wisconsin 
aforesaid,  do  hereby  certify,  that  the 
foregoing  contains  a  true  and  perfect 
transcript  of  the  papers,  proceedings, 
orders,  etc.,  of  the  record  and  of  the 
whole  judgment-record  of  the  case  of 
John  Doe,  plaintiff,  vs.  Richard  Roe,  de- 
fendant, and  also,  that  the  execution 
thereto  annexed,  with  the  endorsements 
thereon,  is  a  true  and  perfect  copy  of 
the  original  execution,  etc.,  as  the  judg- 
ment appears  on  record  and  on  file  in 
my  oflice  in  the  city  of  Milwaukee  in 
the  said  county  of  Milwaukee  in  the 
state  of  Wisconsin  aforesaid. 

Witness  my  hand  and  the  seal  of  the 
said  court,  at  the  city  of  Milwaukee  in 
said  county,  this  sixth  day  of  November, 
A.  D.  1899. 

(seal)  John  Hancock,  Clerk. 

The  State  of  Wisconsin,  \ 

The  &r^«d^  Judicial  Circuit,  >•  ss. 
County  of  Milwaukee.  ) 

\,  John  Marshall,  judge  of  the  Cir- 
cuit Court,  of  the  second  judicial  circuit 
of  said  state  of  Mihvaukee,  and  which 
said  judicial  circuit  includes  the  county 
of  Milzvaukee,  do  hereby  certify,  that 
John  Hancock,  whose  genuine  signature 
is  annexed  to  the  above  certificate,  was 
at  the  date  thereof  the  clerk  of  the  Cir- 


cuit Court  for  Milwaukee  county  afore- 
said; that  theofi&cial  acts  and  doings  of 
said  clerk  are  entitled  to  full  faith  and 
credit,  and  that  the  said  attestation  by 
said  clerk  is  in  due  form  of  law. 

Given  under  my  hand  and  seal  this 
sixth  day  of  November,  a.  d.  1899. 

John  Marshall,     (seal)" 

Precedents.  —  In  Steinke  v.  Graves, 
16  Utah  293,  the  following  certificate 
attached  to  a  copy  of  the  record  of  the 
district  court  of  Cass  county,  Iowa, 
which  was  offered  in  evidence,  was 
held  sufficient,  to  wit: 
"  State  of  Iowa,  \ 

Cass  County.    \ 

I,  Ambrose  Pellett,  clerk  of  the  district 
court  of  the  state  of  Iowa  within  and 
for  said  county,  do  hereby  certify  that 
the  above  and  foregoing  is  a  full,  true, 
and  complete  copy  of  the  record  of  the 
appointment  of  the  receiver  in  the 
above  entitled  cause,  the  official  bond 
of  said  receiver,  the  written  oath  of  of- 
fice sworn  to  by  him,  as  full,  true,  and 
complete  as  the  same  remains  on  file 
in  my  ofl5ce. 

In  witness  whereof.  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  the 
district  court  this  2^th  day  oijuly,  A.  D. 
189^. 

(seal)      Ambrose  Pellett,  C\&x\i. 

W.  H.  McConville,  Deputy. 
State  of  Iowa,  ) 
Cass  County.    ) 

I,  Walter  I.  Smith,  a  judge  of  the  dis- 
trict court  in  and  for  the  Fifteenth  ju- 
dicial district  of  said  state,  composed 
of  the  counties  oi  Auduboti,  Montgomery, 
Cass,  Fremont,  Mills,  Pottawattamie, 
Shelby,  and  Page,  do  hereby  certify  that 
AmbrosePellett,  Esq.,  who  has  given  the 
preceding  certificate,  was  at  the  time  of 
so  doing  the  clerk  of  the  state  of  Iowa 
in  and  for  Cass  county,  in  said  district 
court  duly  qualified  as  such;  that  he  is 
the  proper  custodian  of  the  records  of 
said  court,  and  the  proper  oflicer  to 
give  such  certificate;  and  that  the  same 
is  in  due  form  of  law. 

Witness  my  hand  at  Atlantic,  Iowa, 
this  26th  day  oijuly,  189^. 

Walter  I.  Smith, 
Judge  of  the  Fifteenth 
Judicial  District. 
State  of  loiua,  \ 
Cass  County.     ) 

I,  Ambrose  Pellett,  clerk  of  the  district 
court  of  the  state  of  Iowa  in  and  for  the 
county,  do  hereby  certify  that  the  Hon. 
Walter  I.  Smith,  who  gave  the  preced- 
ing certificate,    was  at  the  time  of  so 
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doing  a  judge  of  the  district  court  of 
the  state  of /3«;a  in  and  for  the  /j-M  ju- 
dicial district,  composed  of  the  counties 
of  Audubon,  Montgomery,  Cass,  Fremont, 
Mills,  Pottawattamie.  Shelby,  and  Page, 
duly  commissioned  and  sworn,  to  all 
whose  acts  as  such  full  faith  and  credit 
are  and  ought  to  be  given. 

In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  affixed  my  seal 
of  said  court  at  Atlantic  the  26th  day  of 
July,  \%g4. 

(seal)  Ambrose  Pelleit, 

Clerk  of  the  District  Court  of 

Cass  County,  Iowa. 

W.  H.  McConville,  Deputy." 

In  Parke  v.  Williams,  7  Cal.  247,  the 
following  form  was  'held  sufficient,  to 
wit: 
*'  State  of  Pennsylvania,  \ 

Lancaster  County.  \  ^^' 

\,  Joseph  Bowman,  prothonotary  and 
clerk  of  the  Court  of  Common  Pleas,  in 
and  for  Lancaster,  in  the  State  of  Penn- 
sylvania aforesaid,  do  certify  that  the 
foregoing  is  a  true  and  correct  copy  of 
the  record  and  proceedings  in  the  case 
of  Benjamin  Parke  v.  Edward  C.  Will- 
iams, William  Watson,  and  George  W. 
Kinzer,  in  the  case  as  stated,  as  the 
same  remains  of  record  in  my  office. 

In  testimony  whereof,  I  hereunto  set 
my  hand  and  affix  the  seal  of  said 
Court,  at  my  office,  in  Lancaster  afore- 
said, this  third  day  of  April,  Anno 
Domini,  1856. 

(seal)     J.  Bowman,  Prothonotary. 
State  of  Pennsylvania,  \ 
Lancaster  County.  ) 

I,  Henry  G.  Long,  Presiding  Judge  of 
the  Court  of  Common  Pleas,  in  and  for 
the  County  of  Lancaster,  and  State 
aforesaid,  do  certify  that  J.  Bowman, 
Esq.,  whose  name  appears  to  the  fore- 
going certificate,  is  the  prothonotary 
and  clerk  of  the  said  Court  of  Common 
Pleas,  duly  elected  and  qualified,  and 
that  full  faith  and  credit  are.  and  ought 
to  be  given  to  all  his  official  acts  as 
such,  and  that  his  said  certificate  is  in 
due  form  of  law. 

In  testimony  whereof,  I  have  here- 
unto set  my  hand,  at  Lancaster  afore- 
said, this  third  day  of  April,  Anno 
Domini,  185-6. 

(seal)  If.  G.  Long." 

In   Haynes  v.  Cowen,   15   Kan.  637, 
the    authentication,    which    was   suffi- 
cient, was  as  follows,  to  wit: 
"  State  of  Texas,       ) 

Caldwell  County,  f 

I,  James  A.  Wiley,  clerk  of  the  dis- 


trict court  of  said  county,  certify  that 
the  foregoing  is  a  true  copy  of  a  judg- 
ment rendered  by  the  district  court  of 
said  county  on  the  eighteenth  day  of 
April,  187^,  in  the  case  of  W.  H. 
Cowen,  plaintiff,  v.  John  N.  Whitting. 
ton,  T.  J.  Lee,  and  R.  A.  Brown,  and 
Alvin  Haynes  and  George  G.  Haynes, 
garnishees.  Given  under  my  hand, 
and  the  seal  of  the  court,  this  Decern- 
ber  2,  iSy2. 

(seal)  /as.  A.   Wiley,  Clerk, 

D.  C,  C.  Co, 
State  of  Texas,  } 

County  of  Caldwell.  | 

I,  Henry  Manny,  presiding  judge  of 
the  .?2r/ judicial  district  in  said  state  of 
Texas,  do  hereby  certify  th&t  James  A. 
Wiley,  whose  signature  appears  to  the 
foregoing  certificate  of  authentication, 
is  the  clerk  of  said  district  court  of  the 
.?^^  judicial  district,  within  and  for  the 
said  county  of  Caldwell;  that  he  has 
the  custody  of  the  records  of .  said 
court;  that  said  certificate  of  authenti- 
cation is  in  due  form  of  law;  and  that 
the  signature  of  the  said  James  A. 
Wiley  to  said  certificate  is  his  genuine 
signature,  and  entitled  to  full  faith 
and  credit.  In  testimony  whereof  I 
have  hereunto  set  my  hand,  and  the 
seal  of  said  court,  this  fifth  of  May,  iSyj. 

(seal)  Henry  Manny, 

Judge  of  the  ^^</ Judicial 
District  of  Texas." 

In  Barlow  v.  Steel,  65  Mo.  611,  it 
was  held  that  the  certificate  complied 
neither  with  the  act  of  congress  nor 
with  the  Missouri  statutes  and  that  it 
was  insufficient  to  authenticate  the 
transcript  of  the  judgment.  The  cer- 
tificate in  tHis  case  was  as  follows,  to 
wit: 

"  I,  Joseph  Mullin,  presiding  justice 
of  ih^  fourth  judicial  department  of  the 
supreme  court  of  the  State  of  New  York, 
do  hereby  certify  that  E.A.  Nash,  whose 
name  is  subscribed  to  the  preceding 
exemplification,  is  the  clerk  of  said 
county  of  Cattaraugus,  and  clerk  of  said 
supreme  court  for  said  county,  duly 
elected  and  sworn,  and  that  full  faith 
and  credit  are  due  to  his  official  acts. 
I  further  certify  that  the  seal  affixed  to 
the  exemplification  is  the  seal  of  our 
said  supreme  court,  and  that  the  at- 
testation thereof  is  in  due  form. 
J.  Mullin,  Presiding  Justice, 

Fourth  Judicial  Department  of  the 
Supreme  Court  of  the  State 
of  New  York. 

Dated,  Nov.  /j,  187^. 
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State  of  New  York.     \ 
Cattaraugus  County.  ) 

I,  Eugene  A.  Nash,  clerk  of  the  su- 
preme court  of  said  State,  in  and  for  the 
county  of  Cattaraugus,  do  hereby  certify 
Xhaii  Joseph  Mullin,  whose  name  is  sub- 
scribed to  the  preceding  certificate,  is 
presiding  justice  of  the  yi^wrM  judicial 
department  of  the  supreme  court  of  the 
State  of  New  York,  duly  elected  and 
sworn,  and  that  the  signature  of  said 
justice  to  said  certificate  is  genuine. 

In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  'affixed  the  seal 
of  said  court  this  i8th  day  of  November, 

(seal)  Eugene  a.  Nash,  Q,\t.x\i.^' 

Where  the  judge  is  also  ex-officio  clerk, 
he  may  exemplify  a  judgment  under 
U.  S.  Rev.  Stat.  (1878),  §905,  both  as 
clerk  and  judge.  Catlin  v.  Underbill, 
4  McLean  (U.  S.)  199;  Keith  v.  Stiles,  92 
Wis.  15.  In  such  case  the  authentica- 
tion may  be  as  follows,  to  wit: 
"State  of  Kansas,  Cowley  Qo\x.x\\.y ,  ss. 

\,  John  Marshall,  sole  judge  and  ex- 
officio  clerk  of  the  Probate  Court  in  and 
for  said  county,  hereby  certify  that  I 
have  compared  the  foregoing  copy  of 
the  records  of  the  {Here  state  proceeding) 
of  Richard  Roe,  late  of  said  county,  de- 
ceased,with  the  original  records  thereof, 
now  remaining  in  this  office,  and  in 
my  custody,  and  have  found  the  same 
to  be  true  transcript  therefrom,  and  of 
the  whole  of  such  original  records;  and 
I  futher  certify,  that  said  exemplifica- 
tion would  be  received  in  evidence  in 
all  the  courts  of  the  state  of  Kansas. 

In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  affixed  the  seal 
of  said  Probate  Court,  this  sixth  day  of 
November,  1899. 

John  Marshall, 
Sole  Judge  and  Ex-Officio  Clerk 
of  the  Probate  Court. 
State  of  Kansas,  Cowley  County,  ss. 

I,  John  Marshall,  sole  judge  of  the 
Probate  Court  of  said  county,  do  hereby 
certify,  thaty^/^w  Marshall,  whose  genu- 
ine signature  is  affixed  to  the  foregoing 
certificate  is,  under  the  laws  of  the  state 
of  Kansas,  by  virtue  of  his  office  as  sole 
judge  of  said  court,  also  the  clerk  of 
said  court,  and  was  such  clerk  at  the 
time  of  making  and  subscribing  the 
same;  that  his  attestation  aforesaid  is  in 
due  form  of  law,  and  by  the  proper 
officer,  and  that  the  seal  thereto  affixed 
is  the  seal  of  the  said  Probate  Court;  and 
I  further  certify,  that  said  last  will  and 
testament  has  been  admitted  to  probate 


in  said  court  in  due  form,  and  duly  re- 
corded. 

Witness  my  hand  and  seal,  this  sixth 
day  of  November,  1899. 

John  Marshall, 
Sole  Judge  of  the  Probate  Court 
of  Cowley  CovinX-Y ,  Kansas." 

Authentication  of  Foreign  Judgment.  — • 
In  Dunstan  v.  Higgins,  138  N.  Y.  70.  it 
was  held  that  the  authentication  of  a 
foreign  judgment  was  proper  and  suf- 
ficient, when  as  follows,  to  wit: 

"  I  certify  that  the  foregoing  are  true 
copies  of  the  records  filed  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature 
in  England,  and  legally  kept  in  the  cus- 
tody of  the  masters  of  the  said  court. 

Dated  X.h\s  zzd  Aa.y  oi  January,  189/. 
Francis  A.  Stringer, 
Head  eleven  in  the  Writ,  Appear- 
ance and  Judgment  Depart- 
ment Central  Office. 

This  is  to  certify  that  the  above, 
Francis  A.  Stringer,  is  the  officer  in 
charge  of  the  documents  filed  in  the 
Central  Office  of  the  Supreme  Court  on 
which  file  are  the  documents  of  which 
the  above  are  certified  to  be  true  copies 
and  that  he  is  the  proper  officer  to  testify 
to  the  correctness  of  such  copies. 

Dated  tYnszzdAzyoi January,  189/. 
George  Pollock, 

One  of  the  Masters  of  the  Supreme 
Court  of  Judicature  having  the  su- 
perintendence and  control  of  the 
Central  Office  of  the  Court. 

I,  the  Right  Honorabley^J^w,  Duke, 
Baron  Coleridge,  Lord  Chief  Justice  of 
England,  hereby  certify  that  the  above, 
George  Pollock,  is  a  master  of  the  High 
Court,  and  one  of  the  legal  custodians 
of  the  records  of  such  court,  and  that 
the  above  signature,  George  Pollock,  is 
in  the  proper  handwriting  of  the  said 
master.  Coleridge,  L.  C.J. 

{Seal  of  the  Supreme  Court  of 

Judicature ^  England) 

I,  the  Right  Honorable  Stanley,  Baron 
Halsbury,  Lord  High  Chancellor  of  Great 
Britain,  Keeper  of  the  Great  Seal  thereof, 
do  hereby  certify  that  the  within  signa- 
ture, '  Coleridge,  L.  C.  J.,'  is  of  the 
proper  handwriting  of  the  Right  Hon- 
ox^hX^John,  Duke,  Baron  Coleridge,  Lord 
Chief  Justice  of  England,  the  President 
of  the  Queen's  Bench  Division  of  the 
Supreme  Court  of  Judicature,  and  that 
the  said  court  is  duly  constituted  and 
has  jurisdiction  in  all  actions,  matters 
and  proceedings  in  the  said  Division. 

In  witness  whereof,  I  have  hereunto 
set  my  hand  and  caused  the  Great  Seal 
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Form  No.  12204. 

(Conn.  Prac.  Act,  p.  107,  No.  l6g.)' 
{Commencing  as  in  Form  No.  5912.) 

1.  On  July  10th,  i879,  at  Boston,  in  the  State  of  Massachusetts,  the 
Supreme  Judicial  Court  of  that  State,  in  an  action  therein  pending 
between  the  plaintiff  and  the  defendant,  duly  adjudged  that  the 
^defendant  should  pay  to  the  plaintiff  %1,175. 

2.  The  defendant  has  not  paid  the  same. 
The  plaintiff  claims  ^1,300  damages. 
{Concluding  as  in  Form  No.  6912.) 

Form  No.  12205. 

(Precedent  in  Gates  v.  Newman,  18  Ind.  App.  393.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5915.)^ 

The  plaintiffs,  complaining  of  the  defendant,  say  that  heretofore, 
to  wit:  on  the  loth  day  oi  July,  iS93,  in  the  circuit  court  of  Cook 
county,  in  the  State  of  Illinois,  at  a  term  thereof  begun  and  held  in 
Chicago  in  said  county  and  state,  on  the  third  Monday,  being  the  19th 
day  of  June,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety- 
three  {\89S\  the  same  being  a  court  of  general  jurisdiction,  said 
plaintiffs  recovered  a  judgment  against  said  defendant  herein  for  the 
sum  of  thirteen  hundred  dollars  {%1,SOO),  together  with  costs  and 
charges  in  that  behalf  expended;  that  said  judgment  is  unpaid,  unap- 
•pealed  from,  unreversed  and  not  superseded  and  is  in  full  force  and 
•effect,  and  that  there  is  now  due  and  unpaid  to  plaintiffs  thereon  the 
sum  of,  to  wit  :  fourteen  hundred  dollars  {%1,J^(X)\  Wherefore, 
plaintiffs  pray  judgment  against  the  said  defendant  herein  for  the 
sum  of  fourteen  hundred  dollars  {%l,Ji.0O)  and  costs. 

[{Signature  and  verification  as  in  Form  No.  5915.)^^ 

Form  No.  12206. 

(Precedent  in  Ritter  v.  Hoffman,  35  Kan.  215.)* 

[{Title  of  court  and  cause  as  in  Form  No.  5927.)]^ 

The  said  plaintiff  complains  of  said  defendants,  and  says  that  at 
the  times  hereinafter  mentioned,  the  court  of  common  pleas  in  and  for 
the  county  of  Columbia  and  state  of  Pennsylvania,  was  a  court  of 
general  jurisdiction,  duly  created  and  organized  under  the  laws  of 
that  state;  that  on,  to  wit.  May  29,  i879,  the  said  plaintiff,  by  the 
consideration  of  said  court,  recovered  a  judgment  against  said 
defendants  for  the  sum  of  three  hundred  dol\a.rs,  which  said  judgment 
was  duly  given  and   entered,  and  still  remains  in  said  court  in  full 

to  be  aflSxed  at  Westminster  this  tenth  person  of  the  defendant  in  the  original 

day  of  February,  189/.  suit,  was  properly  overruled.     See.  gcn- 

(great  seal)                Halsbury,  C."  erally,  supra,  note  I,  p.  930. 

1.  See,  generally,  supra,  note  i,  p.  8.  The  matter  to  be  supplied  within 
>g30.  [  ]  will  not  be  found  in  the   reported 

2.  It  was  held  that  a  demurrer  to  case. 

this  complaint  on  the  ground  that  it  4.  In  this  case,  judgment  for  plaintiflf 
did  not  show  that  the  circuit  court  of  was  aflSrmed.  See,  generally,  xw/rfl,  note 
•Cook   county   had   jurisdiction   of   the     1,  p.  930. 
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force  and  effect,  in  no  wise  reversed  or  annulled.  A  copy  of  said 
judgment  is  hereto  attached,  marked  "Exhibit^,"  and  made  a  part 
of  this  amended  petition. 

Said  plaintiff  further  says  that  said  judgment  was  entered  upon  a 
certain  indemnifying  bond  executed  by  said  defendants  to  said  plain- 
tiff, a  copy  of  which  is  hereto  attached,  marked  "Exhibit  j9,"  and 
made  part  hereof;  for  the  purposes  in  said  bond  mentioned  —  that 
thereby  said  defendants  bound  themselves  to  indemnify  and  save 
harmless  the  said  plaintiff  from  all  suits,  actions,  damages  and  costs 
that  he  might  suffer,  or  that  might  accrue  to  him  by  reason  of  his 
proceedings  under  certain  executions  issued  at  the  suit  of  said 
defendant,  T.  C.  Ritter^  against  Barney  Weiss  and  Z.  IVei'ss;  that 
after  the  execution  of  said  bond,  and  by  virtue  of  said  executions, 
said  plaintiff  was  held  liable  by  reason  of  his  proceedings  thereunder, 
to  one  Hannah  Weiss,  who  claimed  to  be  the  owner  of  the  property 
levied  on  and  mentioned  in  said  indemnifying  bond,  and  in  an  action 
duly  commenced  in  said  zowxt  of  common  pleas  oi  Columbia  county, 
Pennsylvania,  on,  to  wit,  April  22,  iS78,  by  said  Hannah  Weiss y 
against  this  plaintiff,  said  Hannah  Weiss,  by  the  consideration  of  said 
court,  duly  recovered  a  judgment  against  plaintiff  for  the  sum  of 
%168,  and  %82.J4.0  costs  of  suit,  which  said  judgment  was  entered  in 
said  court  on,  to  wit,  May  16,  i879,  and  was  thereafter  paid  by  plain- 
tiff; that  said  sum  of  %168  and  costs  of  %82.Jf.O  were  the  damages 
and  costs  against  which  said  indemnifying  bond  was  given.  Said 
plaintiff  says  that  said  defendants  have  neglected  and  refused  to 
reimburse  him  for  said  damages  and  costs,  or  to  pay  any  part  of  said 
judgment  for  '^00  entered  against  them  on  said  bond,  and  the  same 
remains  wholly  unsatisfied. 

Wherefore,  said  plaintiff  prays  judgment  against  said  defendants 
for  the  sum  of  %250.JfO,  with  interest  thereon  from  May  16,  i879. 

[(^Signature  and  verification  as  in  Form  No.  5917. y^ 

Form  No.  12207. 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  55i.)» 

(  Title  of  court  and  cause  as  in  Form  No.  6918. ) 

The  plaintiff,  John  Doe,  says  that  the  constitution  of  the  State  of 
West  Virginia,  which  has  been  in  force  since  the  year  xS63,  declares 
that  the  circuit  courts  of  said  State  "  shall,  except  in  cases  confided 
exclusively  by  this  constitution  to  some  other  tribunal,  have  original 
and  general  jurisdiction  of  all  matters  at  law,  where  the  amount  in 
controversy,  exclusive  of  interest,  exceeds  twenty  dollars,"  and  con- 
tains no  other  provision  concerning  the  original  jurisdiction, of  said 
courts  in  actions  at  law  for  money;  that  a  statute  of  said  State,  enti- 
tled "An  act  establishing  a  Code  of  Laws  for  this  State,"  which  took 
effect  on  the  ist  day  of  April,  1869,  and  which  is  still  in  force  as  to 
the  matters  hereinafter  mentioned  with  reference  to  the  laws  of  said 
State,  declares  that,  in  actions  at  law  against  persons  residing  in  the 
counties  in  which  such  actions  are  brought,  the  circuit  courts  of  said 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p.. 
[  ]  will  not  be  found  in  the  reported  case.     930. 
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State  "shall,  except  where  it  is  otherwise  provided  by  the  constitu- 
tion, have  original  and  general  jurisdiction  of  all  matters  at  law 
where  the  amount  in  controversy,  exclusive  of  interest,  exceeds 
twenty  dollars,"  and  declares  that  process  to  commence  a  suit  shall 
be  a  writ  commanding  the  officer  to  whom  it  is  directed  to  summon 
the  defendant  to  answer  the  bill  or  action,  and  declares  that  "  until 
the  Supreme  Court  of  Appeals  shall  alter  the  forms  of  writs,  the 
same  may  be  as  heretofore  used,  except  so  far  as  is  otherwise  pro- 
vided; "  and  the  plaintiff  says  that  one  of  the  writs  theretofore  used 
in  said  State  was  a  writ  of  summons  commanding  the  defendant  to 
answer  the  plaintiff  of  a  plea  of  debt  for  money  and  damages  named 
in  said  writ,  and  that  the  form  of  said  writ  has  not  been  altered  by 
the  Supreme  Court  of  Appeals  of  said  State,  nor  does  said  statute 
contain  any  provision  otherwise  concerning  said  writ;  and  the  plain- 
tiff says  that  said  statute  also  declares  that  every  judgment  for  the 
payment  of  money  shall  bear  interest  from  the  date  thereof  at  the 
rate  of  six  per  centum  per  annum. 

And  the  plaintiff  further  says  that,  as  appears  of  record  in  the  cir- 
cuit court  for  Presfon  county,  in  said  State,  in  which  county  the 
defendant,  Richard  Roe,  resided,  a  writ  of  summons  was  issued  from 
said  court  on  the  tenth  day  oi  May,  iS97,  and  returnable  on  the  tenth 
day  oi  June,  i8P7,  directed  to  the  sheriff  of  said  county,  and  com- 
manding him  to  summon  the  said  Richard  Roe,  to  appear  before  the 
said  court  at  the  next  term  thereof  to  answer  the  plaintiff  of  a  plea  of 
debt  iox  five  hundred dioWzxs,  damages yf/Zy  dollars;  that,  as  appears 
from  said  sheriff's  return  on  said  writ,  he  served  it  on  said  Richard  Roe, 
on  Xht.  fifteenth  day  of  May,  iS97,  by  delivering  to  him  a  true  copy 
thereof;  and  that,  on  the  tenth  day  oi  July,  i897,  said  court,  as  appears 
of  record  therein,  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant y?t/.? /^««^r<?^  <z«^///y  dollars  and  costs,  which  amounted  to  six 
hundred  dollars;  and  the  plaintiff  says  that  no  part  of  said  judgment 
has  been  paid  or  satisfied,  and  it  is  in  full  force  and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant 
for  six  hundred  dollars  and  interest  thereon  at  the  rate  of  six  per 
centum  per  annum  from  the  tenth  day  oi  July,  i897,  and  costs. 

{Signature  and  verification  as  in  Form  No.  5918.^ 

Form  No.  12208. 
(Precedent  in  Hopkins  v.  Shepard,  129  Mass.  6c».)' 

[(Title  of  court  and  cause  as  in  Form  No.  694^.)]^ 

And  the  plaintiff  says  that,  by  the  consideration  of  the  justices  of 
the  Supreme  Judicial  Court  of  the  county  of  Kennebec,  and  State  of 
Maine,  at  the  August  term  thereof,  a.  d.  1866,  to  wit,  August  21,  1866, 
he  recovered  judgment  against  the  defendant  in  the  sum  of  %2I8, 

1.  It  was  held  in  this  case  that,  in  an  ment  in  this  action,  computed   at  the 

action  upon  a   foreign  judgment,  the  ordinary  legal  rate  of  interest   in  this 

plaintiff  is  entitled,  without  alleging  or  commonwealth.     See.  generally,  sufira, 

proving   any   demand,    to  recover   in-  note  i.  p.  930. 

terest  by  way   of  damages    upon    the  2.  The  matter  to  be  supplied  within 

judgment  sued  on,    from    the  date  of  [  ]  will    not  be  found  in  the  reported 

that  judgment  to  the  date  of  the  judg-  case. 
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debt  or  damage,  and  ^11.6^,  costs  of  suit,  which  judgment  is  in  full 
force  and  not  impaired,  annulled  or  satisfied:  whereupon  the  plaintiff 
is  entitled  to  have  and  recover  of  the  defendant,  by  force  of  said 
judgment,  the  amount  thereof  and  interest  thereon. 
[(^Signature  as  in  Form  No.  GO^^.^Y 

Form  No.  i  2209. 

(Precedent  in  U.  S.  National  Bank  v.  Venner,  172  Mass.  450.)* 

[(^Title  of  court  and  cause  as  in  Form  No.  694^.^]^ 

And  the  plaintiff  says  that  by  the  consideration  of  the  Supreme 
Court  of  the  State  of  New  York.,  held  at  New  York  for  the  city  and 
county  oi  New  York.,  in  said  State  oi  New  York,  on  the  7th  day  of 
January,  i897,  it  duly  recovered  judgment  against  the  defendant  for 
$7, 4£8. 25  debt  or  damage,  together  with  $1,231.95  interest,  and  costs 
of  suit  taxed  at  %118.Jf.O,  amounting  in  all  to  $8,768.60;  that  said 
judgment  has  never  been  vacated,  set  aside,  or  satisfied,  and  now 
remains  in  full  force  and  efifect,  as  appears  from  the  records  of  said 
court;  and  the  defendant  owes  it  the  amount  of  said  judgment,  with 
interest. 

[(^Signature  as  in  Form  No.  69J^.y\'^ 

Form  No.  i  2  2  i  o . 

(Precedent  in  Lake  v.  Steinbach,  5  Wash.  660.)' 

\(^Tiile  of  court  and  cause  as  in  Form  No.  5936. ^^ 

First:  That  at  the  times  hereinafter  mentioned  the  circuit  court 
of  Winnebago  county,  in  the  State  of  Illinois,  was  a  court  of  general 
jurisdiction,  duly  created  and  organized  under  and  by  virtue  of  the 
laws  and  constitution  of  said  State  of  Illinois. 

Second:  That  on  the  15th  day  of  August,  iS85,  the  plaintiff  com- 
menced an  action  in  said  court  by  the  filing  of  a  declaration ;  and  that 
thereupon  said  defendant,  E.  Steinbach,  on  the  same  day,  duly  appeared 
in  said  action  in  said  court,  by  his  duly  constituted  and  appointed 
attorney,  and  duly  waived  service  of  process  and  admitted  the  cause  of 
action  alleged  against  him  in  said  declaration,  and  the  amount  therein 
claimed  to  be  due  upon  the  promissory  note  therewith  filed,  and  did 
then  and  there  confess  and  consent  to  the  entry  of  judgment  against 
him  in  favor  of  said  plaintiff,  ior  the  sum.  of  four  thousand  one  hundred 
and  forty -one  and  66-100  dollars  and  costs  of  suit. 

Third:  That  thereupon  such  proceedings  were  had  therein  in  said 
court,  that  on  the  15th  day  oi  August,  iS85,  a  judgment  for  the  sum 
oi  four  thousand  one  hundred  and  forty-one  dollars  and  sixty-six  cents, 

1.  The  matter  to  be  supplied  within  was  held  that  there  was  no  material 
[  ]  will  not  be  found  in  the  reported  variance  and  that  the  finding  for  the 
case.  plaintifif    was    warranted.      See,    gen- 

2.  In  this  case,  it  was  objected  that  erally,  jw/ra,  note  i,  p.  930. 

there  was  a  variance  between  the  alle-        3.  In  this  case,  the  judgment  of  the 

gation  and  the  proof,  in  that  the  writ  court  below  was  reversed  and  the  case 

described  the  plaintiff  as  '■'The  United  remanded  with  direction  to  enter  judg- 

States   National  Bank  of  New    York,"  ment   in  favor  of  the  plaintiff  for  the 

whereas  the  judgment  was  in  favor  of  sum  demanded  in  the  complaint.     See, 

the  "United  States  National  Bank."     It  generally,  supra,  note  i,  p.  930. 
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and  costs,  duly  taxed  at  two  dollars  and  seventy-five  cents,  was  duly- 
given,  made  and  entered  by  said  court  in  favor  of  the  plaintiff,  yi;/i« 
Lake,  and  against  the  defendant,  E.  Steinbach. 

Fourth:  That  no  part  of  said  judgment  has  been  paid  or  satisfied, 
except  the  sum  of  three  thousand  six  hundred  and  forty -two  dollars  and 
twenty-two  cents,  and  that  there  is  now  due  and  owing  to  said  plain- 
tiff, who  is  now  the  legal  owner  and  holder  of  said  judgment,  from 
the  said  defendant,  upon  the  said  judgment,  the  sum  oi  five  hundred 
nnd  two  dollars  and  nineteen  cents,  together  with  the  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  from  the  18th  of  September^ 
i8c?5. 

Fifth:  That  said  defendant,  E.  Steinbach,  was  out  of  and  absent 
from  the  State  of  Washington  at  the  time  said  judgment  was  entered 
and  given  as  aforesaid,  and  did  not  come  into  or  return  to  this  state 
thereafter  until  less  than  j/;c  years  prior  to  the  commencement  of 
this  action. 

SJ^Signature  and  verification  as  in  Form  No.  5986.')^ 

Form  No.  i  2  2  1 1 . 
(Precedent  in  Martin  v.  Moore,  i  Wyoming  23.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5958.  )]^ 

The  said  plaintiffs  complain  of  the  said  defendant,  and  allege  that  at 
the  times  hereinafter  mentioned,  Jacob  Downing  was  a  probate  judge 
in  and  for  the  county  of  Arapahoe,  in  the  territory  of  Colorado,  having 
authority  under  and  by  virtue  of  an  act  of  said  territory,  entitled 
"An  act  concerning  probate  courts,"  passed  on  the  seventh  day  of 
November,  1861,  to  hold  court,  and  having  jurisdiction  as  such  over 
actions  where  the  amount  in  controversy  does  not  exceed  three  hun- 
dred dollars. 

That  on  tht  fourth  day  oi  July,  1868,  at  the  city  of  Denver,  in  the 
county  of  Arapahoe  aforesaid,  the  plaintiff  commenced  an  action 
against  the  defendant  before  the  probate  judge,  by  summons  duly 
issued  by  said  probate  judge  on  that  day,  for  the  recovery  oi  otiehun- 
dred  and  thirteen  dollars  and  twenty-five  cents,  for  goods,  wares,  and 
merchandise  sold  and  delivered  to  the  defendant  by  the  plaintiffs  at 
defendant's  request,  which  summons  was  duly  and  personally  served 
on  the  defendant;  that  such  proceedings  were  had  thereupon,  that, 
on  the  sixth  day  oi  August,  1868,  in  said  action  the  plaintiffs  recov- 
ered judgment,  which  was  duly  given  by  said  probate  judge  against 
the  defendant  for  the  sum  of  om  hundred  and  thirteen  dollars  and 
twenty-five  cents  for  said  debt,  and  sixty-six  dollars  seventy-five  cents 
costs;  and  plaintiffs  further  say  that  no  part  thereof  has  been  paid. 

Wherefore,  the  plaintiffs  pray  judgment  against  the  defendant  for 
the  sum  oi  one  hundred  and  eighty  dollars,  the  total  amount  of  the  said 
judgment,  with  the  accruing  costs,  amounting  X.o  fifteen  dollars,  and 
the  costs  of  this  suit. 

Whitehead  6-  Corlett,  plaintiff's  attorneys. 

1.  The  matter  to  be  supplied  within  2.  In  this  case,  judgment  for  the 
[  ]  will  not  be  found  in  the  reported  plaintiff  was  affirmed.  See,  generally, 
case.  supra,  note  i,  p.  930. 
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bb.  Of  Justice  of  the  Peace. 
Form  No.  i  22  i  2.' 

{^Title  of  court  and  cause  as  in  Form  No.  5926.') 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court  that  at  the  times  hereinafter  mentioned  Abraham  Kent 
was  a  justice  of  the  peace  in  and  for  the  township  of  Sausalito,  in  the 
county  of  Marin  and  state  of  California,  and  under  and  by  virtue  of 
the  laws  of  said  state,  had  authority  as  such  justice  to  hold  court 
and  had  jurisdiction  as  such  over  actions  of  {state  Jurisdiction),  and 
that  on  said  first  day  of  July,  i897,  at  the  township  of  Sausalita 
aforesaid,  the  above  named  plaintiff  commenced  an  action  against 
the  above  named  defendant,  before  said  justice,  for  the  recovery  of 
{state  cause  of  action),  and  that  summons  in  said  action  was  duly 
served  upon  the  said  defendant  personally,  and  that  such  proceed- 
ings were  afterward  had  in  said  action  that  on  the  fifteenth  day  of 
July,  iS97,  judgment  was  duly  given ^  by  said  justice  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  eighty  dollars,  for 
said  debt,  and  fifteen  dollars  damages,  and  that  the  same  has  not 
been  paid  nor  any  part  thereof. 

Wherefore  the  said  plaintiff  demands  {concluding  as  in  Form  No. 
12200). 

{c)  On  Judgment  of  Federal  Court. 

Form  No.  i  2  2  i  3 . 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  552.V 

{Title  of  court  and  cause  as  in  Form  No.  5918.) 

The  plaintiff,  John  Doe,  says  that,  in  an  action  brought  by  him 
against  the  defendant,  Richard  Roe,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  as  appears  of  record  therein, 
a  judgment  was  duly  rendered  by  said  court,  on  theyfrj/'day  oiMay, 
i898,  in  favor  of  the  plaintiff  against  the  defendant  for  one  thousand 
dollars,  and  for  costs  which  amounted  to  sixty-two  dollars;  and  that 
no  part  of  said  judgment  has  been  paid  or  satisfied,  and  it  is  in  full 
force  and  effect. 

Wherefore  the  plaintiff  asks  for  judgment  against  the  defendant  for 
one  thousand  and  sixty-two  dollars  and  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  \}ci&  first  day  of  May,  i8P<?,  and  costs. 

{^Signature  and  verification  as  in  Form  No.  5918. ) 

(2)  By  Assignee. 

Form  No.  i  2  2  i  4 . 
(Conn.  Prac.  Act,  p.  107,  No.  168.)' 
{Commencing  as  in  Form  No.  5912.) 

I.  On  May  1st,  iS78,  before  the  Court  ^  Common  Pleas  in  Hartford 
county,    (or  before  John  Doe,  Esq.,  a  justice  of  the  peace  residing  in 

1.  See,  geneially,  J«/>ra,  note  I,  p.  926.  aver  "that  the  judgment  or  decision 

2.  "Duly  Given."  —  A  complaint  based  was  duly  given  or  made,"  or  equiva- 
upon  the  transcript  of  a  judgment  of  a  lent  facts.  Richardson  v.  Hickman, 
justice  of  the  peace  of  any  state  should  22  Ind.  244. 
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Granby^  ow^  James  Roe  recovered  a  judgment  which  was  duly  given 
by  said  court  (pv  Justice)  against  the  defendant,  for  %100,  in  an  action 
wherein  the  sa\(l  James  Roe  was  plaintiff,  and  the  defendant  was 
defendant. 

2.  On  June  1st,  i2>78,  James  Roe  duly  assigned  ^  said  judgment  to 
the  plaintiff,  for  value,  (of  which  the  defendant  had  due  notice,)  and 
the  plaintiff  is  now  the  actual,  bona  fide  owner  of  said  judgment. 

3.  No  part  thereof  has  been  paid. 
The  plaintiff  claims  %120  damages. 
(Concluding  as  in  Eorm  No.  5912.') 

b.  In  Federal  Court.' 

Form  No.  12215.* 

New  Jersey,  ss. 

Nathan  Field  (who  prosecutes  for  the  use  of  Samuel  F.  Conover),  a 
citizen  of  the  State  of  Pennsylvania,  complains  of  Martin  Gibbs  and 
Joel  Gibbs,  citizens  of  the  State  of  New  Jersey,  in  the  custody  of  the 
marshal  of  the  New  Jersey  district,  of  a  plea  that  they  render  unto 
him  two  thousand  seven  hundred  and  three  dollars  zxiA  fifty-eight  cents, 
which  to  him  they  owe  and  from  him  they  unjustly  detain.  For  that 
whereas,  the  said  Nathan  Field  heretofore,  to  wit:  in  the  term  of 
September,  in  the  year  of  our  Lord  eighteen  hundred  and  ten,  on  the 
third  Monday  of  the  same  month  of  September,  in  the  Court  0/  Common 
Fleas  for  the  county  of  Philadelphia,  in  the  commonwealth  of  Pennsyl- 
vania, before  the  honorable  ya^^/5  Rush  and  his  associates,  judges  of 
said  court,  at  Philadelphia,  in  the  county  of  Philadelphia  aforesaid, 
by  the  judgment  of  the  said  court  recovered  against  the  said  Martin 
Gibbs  dixxd  Joel  Gibbs,  the  sum  oi  fourteen  hundred  doUa.rs,  (part  of  said 
sum  of  two  thousand  seven  hundred  and  three  dollars  and  fifty-eight 
cents,)  which  in  and  by  the  said  court,  were  then  and  there  adjudged 
to  the  said  Nathan  Field  for  his  damages  which  he  had  sustained,  as 
well  by  reason  of  the  non-performance  by  the  said  Martin  Gibbs  and 
Joel  Gibbs,  of  certain  promises  and  assumptions  then  lately  made  by 
the  said  Martin  Gibbs  and  Joel  Gibbs,  to  the  said  Nathan  Field,  as  for 

1.  Averment  of  Assignment. —  In   an  above  entitled  case  to  Cr^jr^^ /^.  Z)<»^j<7«, 

action  by  an  assignee  of  a  judgment,  an  the  surety  upon  the  bond,  the  cause  of 

averment    of    ihe   assignment   of    the  action    in    said  case,    and    hereby   au- 

judgment    is    necessary.     Hughes    v.  thorize  and  direct  the  clerk  to  enter  said 

Brewer,    7   Colo.    583.     But   it   is    not  judgment  to  the  use  of  said  Dobson. 

necessary  to  aver  that  the  assignment  Wm.  M.  Merrick  and 

was   sealed.      Stoddard    v.    Benton,    6  Victor  Smith, 

Colo.  508.  Attorneys  for  Pltff." 

Precedents  of  Assignment  of  Judgment.  See  also  forms  in  Weire  v.  Davenport, 

—  In  Martindale  v.  Brock.  41   Md.  571,  11  Iowa  49;  Rowe  v.  Langley,  48  N.  H. 

the  following  form  is  set  out,  to  wit:  391:  George  v.  Tate,  102  U.  S.  564. 

''William  E.  Brock       1    t     ,.^  2.  Precedent.  —  See   also  a    form    in 

vs.                        I   ^  J"  ■  Clarion  First  Nat.  Bank  v.   Hamor,  47 

Franklin  G.  MarHndaU  and\^P''2r  Fed.  Rep.   36. 


George  H.  Dobson.  I    *^""'^*-  3.  This   form    is  the   declaration    in 

In  pursuance  of  the  provisions  of  sec-     Field  v.  Gibbs,  i  Pet.  (C.  C.)  155.  and 

tion  6  of  Article  nine  (IX)  of  the  code  of     is  set  out  in  a  note  to  Pritchctt  v.  Clark, 

Public  General   Laws,  I   hereby  assign     3  Harr.  (Del.)  260. 

the  judgment  recovered  by  me  in  the        See,  generally,  supra,  note  i,  p.  926. 
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his  costs  and  charges,  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  Martin  Gibbs  and  Joel  Gibbs  were  convicted,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said  Court  of 
Common  Pleas  for  the  county  of  Philadelphia.^  in  the  Commonwealth 
oi  Pennsylvania,  at  Philadelphia  aforesaid,  more  fully  appears;  which 
said  judgment  still  remains  in  full  force  and  effect,  not  reversed, 
satisfied  or  otherwise  vacated.  And  the  said  Nathan  Field  hath  not 
obtained  any  execution  or  satisfaction  of  or  upon  the  said  judgment 
so  recovered  as  aforesaid,  whereby  an  action  hath  accrued  to  the  said 
Nathan  Field,  to  demand  and  have  of  and  from  the  said  Martin  Gibbs 
and  Joel  Gibbs,  the  said  sum  oi  fourteen  hundred  dollars.  And  whereas, 
also,  the  said  Martin  Gibbs  and  Joel  Gibbs,  afterwards,  to  wit:  on  the 
frst  day  of  October,  in  the  year  of  our  Lord  eighteen  hundred  and  ten, 
at  Trenton,  in  the  New  Jersey  district  aforesaid,  were  indebted  to  the 
said  Nathan  Field  in  the  sum  of  one  thousand  three  hundred  and  three 
dollars  and  y^/y-^^^^/ cents,  residue  of  the  said  sum  of  two  thousand 
seven  hundred  and  three  dollars  and  fifty-eight  cents,  for  goods,  wares 
and  merchandise  before  that  time  sold  and  delivered  by  the  said 
Nathan  Field,  to  the  said  Martin  Gibbs  and  Joel  Gibbs,  at  their  special 
instance  and  request,  and  to  be  paid  by  the  said  Martin  Gibbs  and 
Joel  Gibbs  to  the  said  Nathan  Field,  when  they  the  said  Martin  Gibbs 
and  Joel  Gibbs  s\ioyxld  be  thereunto  afterwards  requested;  whereby 
and  by  reason  of  the  said  last  mentioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  Nathan 
Field  to  demand  and  have  of  the  said  Martin  Gibbs  and  Joel  Gibbs  the 
said  sum  of  one  thousand  three  hundred  and  three  dollars  and  fifty-eight 
cents,  residue  of  the  said  sum  of  two  thousand  seven  hundred  and  three 
dollars  and  fifty-eight  ctrvts;  yet  the  said  Martin  Gibbs  and  Joel  Gibbs, 
although  often  requested  so  to  do,  have  not  nor  hath  either  of  them, 
as  yet  paid  the  several  sums  of  money  above  demanded  or  any 
part  thereof  to  the  said  Nathan  Field.  But  they  to  do  this  have 
hitherto  wholly  refused  and  still  do  refuse,  to  the  damage  of  the  said 
Nathan  Field,  one  thousand  dollars,  and  therefore  he  brings  suit,  etc. 

3.  Answer,  Plea  or  Affidavit  of  Defense.* 
a.  Invalidity  of  Foreign  Judgment.* 

1.  statute  of  Limitations,   Insufficient  resident  of  the  State  of  Mississippi  for 

Flea.  —  Under  section  2744  of  the  code  more  than  three  years  last  passed,  and 

of  1892,  providing  that  if  the  defendant  that  more  than  three  years  have  elapsed 

in  an  action  on  a  foreign  judgment  was  since  the  rendition  of  such  judgment, 

at  the  institution  of  the  suit  a  resident  and  that  before  the  institution  of  said 

of  this  state,  the  action  shall  be  com-  suit  in  plaintiff's  declaration   alleged, 

menced     within     three     years,     in     a  and  before  the  institution  of  this  suit, 

plea  setting   up  the  statute  of  limita-  and  the  same  is  barred  by  the  statute 

tions  of   three    years,   it  must  appear  of  limitations  of  three  years." 
that  the  defendant  was  a  resident  of        2.  Precedent.  —  In    an    action    on    a 

this  state  at  the  time  the  suit  was  in-  foreign  judgment,  the  judgment  debtor 

stituted.     Marx  v.  Logue,  71  Miss.  905.  may  show  that  he  was  not  served  with 

In    that    case,   the   plea   to  which    the  process  and  that  the  court  rendering 

demurrer  was    sustained   was   as   fol-  the  judgment  had   no   jurisdiction  of 

lows:    "For    further    plea,    defendant  his    person,    and    this     although    the 

says  that  he  is  now  and   has  been  a  record  of  the   entry  of  the   judgment 
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Form  No.  1 2  2  i  6 . 
(Conn.  Prac.  Act,  p.  216,  No.  400.) 
John  Doe     )  Superior  Court, 
vs.  >■  New  Haven  County, 

JRichard Roe.  )  January  Term,  \%80. 

Answer. 

1.  No  process  was  served  upon  the  defendant  in  the  action  result- 
mg  in  the  judgment  mentioned  in  the  complaint. 

2.  He  never  appeared  in  person,  or  by  attorney,  in  said  action. 

Jeremiah  Smith,  Attorney  for  Defendant. 

Form  No.  1 2  2 1 7 . 

(Precedent  in  Moulin  v.  Trenton  Mut.  L.,  etc..  Ins.  Co.,  24  N.  J.  L.  223.)' 

[New  Jersey  Supreme  Court. 
August e  Moulin 
against 
The  Trenton  Mutual  Life  and  Fire 
Insurance  Company. 
The  above  named  defendant.  The  Trenton  Mutual  Life  and  Fire 
Insurance  Company,  by  Oliver  Ellsworth,  its  attorney,  comes  in  court 
and  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  it,  because  it  says]^  that  at  and  before 
the  commencement  of  said  suit  in  which  such  judgment  is  alleged  to 
have  been  obtained,  the  defendants  were  not  residents  or  citizens  of 
the  state  of  New  York,  or  existing  as  a  corporation  under  and  by 
virtue  of  its  laws,  nor  had  they  any  office  or  place  of  business  within 
said  state,  and  were  not  within  the  jurisdiction  of  said  state;  that 
the  said  defendants  were  a  corporate  body  under  and  by  virtue  of 
the  laws  oi  New  Jersey,  where  its  president  and  officers  resided  and 
were  citizens;  ^zX  Joseph  C.  Potts,  who  was  and  is  the  president  of 
said  company  in  New  Jersey,  being  accidentally  in  the  city  of  Ne7v 
York,  process  in  said  suit  was  then  and  there  served  upon  him ;  and 
that  said  defendants  were  not  then  and  there  within  the  jurisdiction 
of  said  court  or  said  state,  either  at  that  time  or  at  any  time  there- 
after, during  or  at  the  time  of  said  trial;  and  that  the  said  defend- 
ants, or  any  one  in  their  behalf,  did  not  appear  or  make  defense 
against  said  suit,  by  reason  whereof  said  court  never  had  or  obtained 
jurisdiction  thereof,  etc. 

[^Oliver  Ellsworth,  Attorney  for  Defendant.]* 

recites   that   the   defendant    was   duly  risdiction    of    his    person    when    said 

served.     Pollard  v.  Baldwin,   22  Iowa  judgment  was  rendered." 

328.     In  that  case,  the  second  defense  1.  The  form  given  in  the  text  is  the 

in  defendant's  answer  was  as  follows:  second  plea  in  Moulin  v.  Trenton  Mut. 

"Defendant  denies  that  summons  or  L.,  etc..    Ins.   Co.,  24  N.  J.  L.  222.     It 

process    in    the    suit    which    plaintiff  was  held  that  this  plea  set  up  a  good 

claims  to  have  commenced  in  i1/»jj<'«rj,  bar  to  the   action    and  judgment  was 

and   on    which    he   obtained    the   said  rendered  for  defendant, 

judgment,  was  ever  served  on  defend-  2.  The  matter  enclosed  by  [  ]  will  not 

ant;   denies    that   said   court   had   ju-  be  found  in  the  reported  case. 
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Form  No.  i  22  i  8. 
(Precedent  in  Price  ads.  Ward,  25  N.  J.  L.  225.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  12217.)Y 

And  the  said  defendant,  by  \Oliver  Ellsworth'],^  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  says  that  the  plain- 
tiffs their  said  action  thereof  ought  not  to  have  or  maintain  against 
him,  because  he  says,  that  he  was  never  served  with  any  process  in 
the  suit  in  which  the  judgment  in  the  plaintiff's  declaration  mentioned 
was  obtained;  that  he  did  not  appear  to  said  suit  in  person  or  by 
attorney;  and  that  he  was  not  resident  nor  present  within  the  juris- 
diction of  the  said  court  in  which  the  said  judgment  was  rendered, 
at  any  time  pending  the  said  suit,  or  when  judgment  was  rendered 
therein,  and  this  he  is  ready  to  verify;  wherefore  he  prays  judgment 
if  the  plaintiffs  ought  to  have  or  maintain  the  aforesaid  action  thereof 
against  him. 

And  the  said  defendant,  for  a  further  plea  in  this  behalf,  by  leave 
of  the  court  here,  etc.,  says  that  the  plaintiffs  their  said  action  thereof 
ought  not  to  have  or  maintain  against  him,  because,  he  says,  that  he 
was  never  served  with  any  process  in  the  suit  in  which  the  judgment 
in  the  plaintiff's  declaration  mentioned  was  obtained;  that  he  did  not 
appear  thereto  in  person  or  by  any  duly  authorized  attorney;  that  he 
was  not  resident  or  present  within  the  jurisdiction  of  said  court  in 
which  the  said  judgment  was  rendered,  at  any  time  pending  the  said 
suit,  or  when  judgment  was  rendered  therein;  that  some  person  or 
persons,  to  wit,  James,  Noyes  and  Barber,  appeared  in  the  said  suit 
for  the  defendant,  but  that  neither  they  nor  any  person  or  persons 
were  ever  authorized  by  the  defendant  to  do  so,  and  this  he  is  ready 
to  verify;  wherefore  he  prays  judgment  if  the  said  plaintiffs  their 
aforesaid  action  thereof  ought  to  have  or  maintain  against  him. 

[(^Signature  of  attorney  as  in  Form  No.  12217.)\^ 

Form  No.  122 19. 

(Precedent  in  Wood  v.  Nevins,  2  Miles  (Pa.)  114.)* 
[(^Title  of  court  and  cause  and  venue  as  in  Form  No.  86If..'y^ 
Samuel  Nevins  and  James  Nevins,  the  above  named  defendants, 
being  duly  sworn,  according  to  law,  respectfully  depose,  and  say, 
that  they  have  a  just  and  legal  defense  against  the  plaintiff's  demand, 
in  the  above  case,  the  nature  and  character  of  which  are  as  follows: 
the  deponents  never  have  been  citizens  nor  residents  of  the  city 
or  state  of  New  York,  and  were  never  served  with  process  in  the 
action  in  which  judgment  is  alleged  to  have  been  rendered  against 
Richard  Nevins^  and  upon  which  the  present  suit  is  brought,  and 
never  had  notice,  directly  or  indirectly  of  any  of  the  proceedings 
therein.  The  deponents  further  say  that  they  had  no  knowledge  of 
the  institution  of  said  action,  or  of  the  rendition  of  judgment  therein, 
until  the  present  action  was  instituted.     Nor  did   they  or  either  of 

1.  It  was  held  that  this  plea  was  sufB-  3.  The  matter  enclosed   by   [  ]    will 
cient  and  a  demurrer  thereto  was  over-  not  be  found  in  the  reported,  case, 
ruled.  4.  In  this  case,  rule    to   show   cause 

2.  The  matter  to  be  supplied  within  why  judgment  should  not  be  entered 
[  ]  will  not  be  found  in  the  reported  case,  was  discharged. 
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them,  at  any  time  authorize  Richard  Nevins,  the  party  alleged  to 
have  been  served  with  process,  to  appear  or  act  for  them,  nor  did 
they  or  either  of  them,  ever  authorize  any  attorney  to  appear  for,  or 
confess  judgment  against  them,  in  the  said  alleged,  or  any  other 
action  in  the  state  of  New  York,  and  that  if  any  judgment  has  been 
rendered  against  said  deponents,  the  same  was  wholly  illegal,  and 
without  their  authority,  knowledge,  or  consent. 
\{Signature  and  jurat  as  in  Form  No.  86 Jf.)^ 

Form  No.  12220. 
(Precedent  in  Potter  v.  Hartnett,  148  Pa.  St  i6.)» 

[(  Title  of  court  and  cause  and  venue  as  in  Form  No.  86 J^.  )]* 

Richard  W.  Hartnett,  being  duly  sworn  according  to  law,  deposes 
and  says  that  he  is  the  defendant  in  the  above,  which  is  a  suit  brought 
to  recover  of  defendant  the  sum  of  $538.16,  with  interest  from  May 
13,  1 875,  being  the  amount  of  a  judgment  recovered  on  that  day  in 
a  court  of  record  in  the  city  and  county  of  New  York. 

That  he  has  a  full  and  complete  defense  to  the  whole  of  said 
claim,  of  the  following  nature  and  character.  During  the  year  i87i 
he  was  a  member  of  the  firm  of  Hartnett  and  Solomons,  composed  of 
deponent  and  one  Michael  Solomons.  Deponent  at  that  time  was  a 
resident  of  Boston,  where  the  said  firm  carried  on  the  business  of  sell- 
ing machinery  and  printing  presses.  The  plaintififs  at  that  time  were 
engaged  in  the  business  of  manufacturing  pnnting  presses,  doing 
business  in  the  city  of  New  York.  Prior  to  the  twenty-first  day  of 
March,  i871,  deponent's  firm  sold  the  presses  of  plaintiffs  in  Boston. 
About  that  time  plaintiffs,  through  Charles  Potter,  Jr.,  requested 
deponent  to  travel  for  them  outside  of  Boston,  and  sell  their  machines 
on  commission.  Deponent  declined  to  do  this,  unless  plaintiffs  would 
advance  a  sufficient  sum  of  money  to  guarantee  the  payment  of  his 
expenses  incurred  in  so  doing.  Plaintiffs  finally  decided  to  advance 
the  sum  of  %JfiO,  and  on  March  21,  iS71,  gave  him  that  amount  of 
money  to  be  used  by  deponent  in  the  payment  of  his  traveling  and 
other  expenses.  Deponent  continued  to  travel  and  sell  plaintiffs' 
machines  until  about  the  end  of  the  year  i87.^  when  he  removed  from 
Boston  to  Bridgeton,  N.  J.  About  this  time  the  firm  of  Hartnett  and 
Solomons  was  dissolved,  and  deponent  entered  the  employment  (as 
salesman)  of  The  New  York  Steam  Engine  Company,  whose  office 
was  at  No.  98  Chambers  street,  in  the  city  of  New  York. 

Deponent  further  says  that  on  the  twelfth  day  of  May,  i875,  while 
at  No.  98  Chambers  street,  New  York,  he  was  visited  by  the  said 
Charles  Potter,  Jr.,  and  was  handed  a  paper  which  he  now  recollects 
as  being  a  letter  from  Potter  and  Hubbard,  asking  him  to  call  and  see 
them  in  reference  to  the  said  sum  of  %J^  which  he,  Potter,  claimed 
his  firm  had  loaned  deponent.  According  to  the  affidavits  filed  in 
this  case,  the  paper  handed  to  deponent  was  not  a  letter,  but  was  a 
summons.     In  a  day  or  two  thereafter  deponent  called  on  Mr.  Potter 

1.  The  matter  to  be  supplied  within  affidavit  of  defense  was  sufficient  to 
[  ]  will  not  be  found  in  the  reported  entitle  the  case  to  go  to  the  jury,  and 
.case.  that  the  trial  court  committed  error  ia 

2.  It  was  held  in  this  case  that  the  entering  rule  for  judgment. 
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at  his  place  of  business,  and  asked  him  what  this  all  meant.  Potter 
replied  that  he  wanted  deponent  to  repay  plaintiffs  the  loan  of  %J!fiO 
which  they  had  made  to  him.  Deponent  at  once  replied  that  they 
had  never  loaned  him  a  cent,  and  that  they  knew  the  %Ji.OO  advanced 
in  i87i  was  to  be  used  in  payment  of  deponent's  expenses  in  traveling 
to  sell  their  machinery.  Deponent  told  the  said  Potter^  as  was  the 
fact,  that  the  money  had  all  been  used  by  him  for  the  purpose  for 
which  it  had  been  advanced.  To  this  Potter  made  no  reply,  and  after 
some  further  talk  in  which  deponent  expressed  himself  in  some  very 
strong  language,  it  was  finally  agreed  that  if  deponent  would  come 
with  plaintiffs  and  travel  for  them  and  sell  their  machines  they 
would  accept  such  services  in  full  payment  of  any  claim  they  had 
against  him  for  said  sum  of  %JfiO.  Deponent,  after  considering  the 
matter,  agreed  to  enter  plaintiff's  employment  upon  the  terms  pro- 
posed as  soon  as  he  could  get  a  settlement  from  the  New  York  Steam 
Engine  Company,  in  whose  employ  he  then  was.  It  was  then  dis- 
tinctly understood  and  agreed  that  if  he  did  enter  plaintiffs'  employ- 
ment it  would  be  in  full  payment  of  any  claim  they  might  have  against 
him.  In  pursuance  of  this  agreement  deponent  did,  about  September 
15,  i875,  enter  plaintiffs'  employment  and  travel  for  them  until  some 
time  during  the  following  year,  when  he,  with  plaintiffs'  full  consent, 
left  their  employment  and  entered  that  of  one  R.  S.  Menamin  of  the 
city  of  Philadelphia.  Deponent  heard  no  more  of  said  pretended 
loan  until  quite  recently,  when  he  received  a  letter  from  an  attorney 
of  the  city  oiNew  York,  to  the  effect  that  the  plaintiffs  had  recovered 
a  judgment  against  him  in  the  city  oiNew  York  on  the  seventeenth 
day  oi  June,  iS75,  and  asking  immediate  payment  of  the  same.  Depo- 
nent further  says,  although  he  did  not  know  it  then,  that  it  now  appears 
that  when  he  entered  the  employment  of  plaintiffs  in  September,  i87o, 
they  had  previously,  to  wit,  on  June  17,  iS75,  entered  judgment 
against  him  by  default.  Deponent  further  says  that  in  accordance 
with  the  agreement  made  between  plaintiffs  and  himself,  the  said 
judgment  was  fully  paid  by  his  entering  their  employment,  and  by 
the  services  which  he  rendered  them  in  traveling  for  them  and  sell- 
ing their  machines.  That  during  all  the  time  he  was  in  their  employ 
he  was  regularly  paid  his  wages  and  no  mention  was  made  of  any 
indebtedness  due  by  him  to  them.  Deponent  further  says  that  he  is 
now  a  member  of  the  firm  of  R.  W.  Harnett  6^  Brothers,  and  has  been 
for  many  years.  That  he  is  entirely  solvent  and  has  been  iox  four- 
teen years.  That  during  the  many  years  since  he  left  the  employment 
of  plaintiffs  in  May,  i876,  he  has  frequently  met  the  said  Charles 
Potter,  Jr.,  and  although  he  was  entirely  solvent,  which  fact  depo- 
nent believes  the  said  Charles  Potter,  Jr.,  well  knew,  no  claim  was 
made  against  him  for  any  money  due,  nor  did  deponent  receive  any 
intimation  from  plaintiffs  that  he  was  at  all  indebted  to  them  until 
the  receipt  of  the  letter  hereinbefore  mentioned. 

All  of  which  is  true,  as  deponent  believes  and  expects  to  be  able 
to  prove  on  the  trial  of  this  cause. 

[{Signature  and  jurat  as  in  Form  No.  861^.^)^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  12221 . 

(Precedent  in  Wissler  v.  Herr,  162  Pa.  St.  554.)' 
[(TzV/if  of  court  and  cause  and  venue  as  in  Form  No.  86 Jf.')'^ 

1.  The  suit  oi  Erb  diga.\nst  P  rite  hard  et  al.,  referred  to  and  set  forth 
in  plaintiff's  statement,  and  upon  the  final  decree  in  which  action 
this  present  suit  is  founded,  was  instituted  in  the  circuit  court  of 
Frederick  county,  Virginia,  on  or  about  Oct.  9,  iS84;  yet  in  fact  and 
according  to  the  record  of  said  suit,  he,  the  said  Daniel  Herr,  was 
never  served  with  personal  process,  nor  had  he  any  knowledge  or 
notice,  actual  or  constructive,  of  said  suit  before  a  definitive  decree 
or  judgment  had  been  entered  against  him  by  default,  and  up  to  that 
time  he  was  not  represented  in  said  suit  in  any  manner  whatsoever; 
and  the  said  definitive  decree  or  judgment,  upon  which  the  final 
decree  on  which  this  present  action  is  founded  is  simply  an  affirm- 
ance, was  obtained  against  him  without  his  knowledge  or  appearance, 
and  without  any  notice,  actual  or  constructive,  of  the  beginning  or 
progress  of  said  suit. 

2.  The  said  suit  of  Erb  against  Pritchard,  in  which  the  decree  or 
judgment  upon  which  this  action  is  founded  was  obtained  and 
entered,  was,  as  your  affiant  believes  and  expects  to  be  able  to  prove 
on  the  trial  of  this  case,  a  fraudulent  and  collusive  proceeding,  not 
begun  or  defended  in  good  faith  to  clear  the  title  to  the  lands 
involved  nor  to  indemnify  other  purchasers  against  losses  suffered 
by  the  compulsory  payment  of  liens  thereon,  but  was  a  speculative 
proceeding,  tainted  with  champerty,  in  that  the  alleged  liens  on  the 
real  estate,  situated  in  Frederick  county,  on  the  lands  at  one  time 
owned  by  said  Daniel  Herr,  and  by  him  conveyed  to  the  said  F.  H. 
Wissler  by  general  warranty  deed,  upon  which  warranty  the  said 
Herr  was  declared  liable  to  the  said  F.  H.  Wissler,  were  founded 
upon  certain  stale  claims,  dating  back  to  periods  prior  to  the  begin- 
ning of  the  War  of  the  Rebellion  in  \Z61,  and  that  no  such  bond 
as  is  referred  to  in  the  trust  deed,  dated  April  12,  1S6I,  is  in  exist- 
ence or  was  produced  on  the  trial  of  the  cause,  nor  is  there  any 
existing  legal  record,  nor  was  any  such  record  produced  on  the  trial 
of  the  cause,  as  the  judgment  referred  to  as  a  judgment  in  the  county 
court  of  Frederick  in  the  name  of  Joseph  Edison  and  Henry  J.  Pritchard, 
and  another  judgment  in  the  circuit  court  of  Frederick  county  in  the 
name  of  Elizabeth  Hibbs;  and  that  there  were  no  persons  in  esse  to 
receive,  recover  or  prosecute  said  judgments  and  claims,  or  either  of 
them,  and  that  the  said  F.  H.  Wissler  was  not  legally  compelled, 
nor  was  he  under  any  legal  or  moral  obligation  to  pay  said  claims, 
but  on  the  other  hand  and  to  the  contrary,  had  a  just  and  perfect 
legal  defense  to  the  same,  but  he  neglected  to  defend  the  said, 
real  estate  against  them  or  to  notify  the  said  Daniel  Herr  s.r\d  to  give 
him  an  opportunity  so  to  defend,  as  it  was  his  duty  as  warrantee  to 
do,  and  he  fraudulently  and  with  and  for  the  purpose  of  aidiiig  the 
said  champerty,  colluded  and  conspired  with  certain  persons  in  the 

1.  It  was  held  in  this  case  that  the  discharging  the  rule  for  judgment. 
affidavit  of  defense  was  sufficient  to  3.  The  matter  to  be  supplied  within 
carry  the  case  to  the  jury  and  that  [  ]  will  not  be  found  in  the  reported 
the  trial  court  committed  no  error  in     case. 
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said  proceedings,  and  suffered  judgment  to  be  decreed  against  him 
by  default,  to  the  end  that  the  payment  of  said  claims  might  ulti- 
mately be  decreed  against  the  said  Daniel  Herr,  together  with  the 
costs  thereof,  including  an  exorbitant  attorney  fee  of  three  hundred 
and  fifty  dollars  (%S50). 

3.  The  circuit  court  of  Frederick  county,  in  the  state  of  Virginia^  in 
which  the  final  judgment  or  decree  was  recovered,  upon  which  the 
present  action  is  founded,  had  no  jurisdiction  with  regard  to  the 
subject-matter  or  of  the  person  of  the  defendant,  in  that  the  said 
Daniel  Herr  was  never  duly  served  with  any  legal  process  therein,  or 
had  any  constructive  or  actual  notice  thereof,  nor  was  he  represented 
in  the  proceedings  by  any  attorney  up  to  the  time  when  the  defini- 
tive decree  or  judgment  was  obtained,  of  which  the  final  decree  or 
judgment  on  which  this  action  is  alleged  to  be  founded  was  simply 
an  affirmance. 

4.  The  copy  of  the  record  filed  in  this  proceeding-is  not  a  true  and 
correct  transcript  and  exemplification  of  the  judgment  or  decree  in 
the  circuit  court  oi  Frederick  county,  in  the  state  of  Virginia,  and  of 
all  the  proceedings  therein  had  in  said  court,  inasmuch  as  it  does 
not  contain  and  include  any  copies  of  the  answers  of  William  B. 
Baker,  surviving  executor  of  William  Miller,  and  J.  H.  Williarns  and 
John  J.  Williams,  executors  referred  to  in  the  order  of  court,  dated 
March  13,  iS85,  and  appearing  in  plaintiff's  statement. 

5.  Affiant  and  defendant  in  this  case  is,  and  always  has  been,  a 
resident  of  the  state  of  Pennsylvania,  and  is  not,  and  never  was,  a 
resident  of  the  state  of  Virginia;  and  the  record  in  this  case,  filed  by 
plaintiff  as  part  of  his  statement,  fails  to  show  any  personal  service 
upon  Daniel  Herr,  defendant,  and  it  fails  to  show  that  he  ever  entered 
an  appearance  generally  or  had  any  general  appearance  entered  for 
him  in  the  proceedings  upon  which  the  judgment  was  obtained  upon 
which  this  action  is  founded. 

6.  The  record  in  this  case,  filed  by  the  plaintiff  as  part  of  his  state- 
ment, shows  only  a  special  appearance  entered  by  an  attorney  for 
Daniel  Herr  for  the  particular  and  special  purpose  of  setting  aside, 
rehearing  and  annulling  a  decree  entered  in  proceedings  in  which  no 
service  was  had  upon  Daniel  Herr  and  in  which  no  appearance  was 
entered  for  him  and  of  which  he  had  no  notice  and  no  knowledge. 

7.  The  defendant  further  avers  that  his  petition,  filed  after  the 
definitive  decree  of  June,  1&88,  was  dismissed  by  said  court  and  his 
prayer  for  a  reopening  of  the  said  suit  of  Erd  against  Pritchard  et  al., 
was  denied;  and  that  the  proceedings  had  upon  said  petition  did  not 
involve  a  full  consideration  of  the  merits  of  the  claims  which  were 
the  basis  of  the  decree  oi  June,  1S88,  and  also  of  the  decree  of  June, 
iS91,  which  was  merely  a  reaffirmance  of  the  decree  oi  June,  1S88, 
and  that  he  is  informed,  and  expects  to  be  able  to  prove,  that  his 
petition  was  so  denied  and  dismissed,  in  part  and  largely  by  reason 
of  the  efforts  of  the  said  plaintiff,  warrantee  of  defendant  and  his 
attorney,  who  refused  to  aid  in  having  the  decree  opened,  and 
opposed  it  and  objected  to  his  motion  throughout  the  entire  pro- 
ceedings, and  colluded  with  the  parties  representing  the  claims 
against  defendant  to  procure  a  decree  against  defendant, 
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8.  Defendant  further  avers  that  the  final  decree  on  which  the 
present  suit  is  founded  was  not  founded  upon  any  suit  instituted  by 
Daniel Herr  against  Erb  and  others,  nor  was  any  such  suit  ever  insti- 
tuted by  affiant;  but  the  petition  of  Daniel  Herr  for  a  reopening  of 
the  decree  of  June,  i888,  was  the  only  proceeding  that  he  ever  insti- 
tuted in  reference  to  this  alleged  claim;  it  was  not  an  original  and 
separate  suit;  and  this  appears  from  the  records  filed  with  the  plain- 
tiff's statement. 

9.  The  decree  of  June,  jS91,  was  entered  more  than  a  year  after 
defendant  had  ceased  entirely  to  take  any  part  in  the  proceeding, 
and  at  that  time  he  was  not  represented  by  counsel,  nor  had  he  any 
knowledge  of  the  entering  of  said  decree,  nor  of  any  argument, 
hearing  or  proceeding  upon  which  it  was  entered  until  after  it  was 
entered  by  the  court,  nor  until  more  than  a  year  had  elapsed  since  he 
was  represented  by  any  counsel;  and  the  same  was  entered  without 
notice  to  him,  or  to  any  counsel  appearing  for  him,  and  the  caption  to 
said  decree,  in  which  he  is  purported  as  plaintiff  in  some  proceeding, was 
affixed  without  any  authority  and  without  the  inception  of  any  pro- 
ceeding by  affiant,  or  by  any  one  appearing  for  him  to  justify  it,  and 
was  done,  as  affiant  verily  believes,  at  the  instance  of  counsel  for 
plaintiff  to  give  an  appearance  of  jurisdiction,  where  none  lawfully 
existed,  and  of  such  a  proceeding  affiant  avers  that  the  court  in 
which  it  was  had  no  jurisdiction. 

[(^Signalure  and  jurat  as  in  Form  No.  56^.)]^ 

Form  No.  13222. 
(Precedent  in  Bowler  v.  Huston,  30  Gratt.  (Va.)  27a.)* 
\Circuit  Court  of  the  City  of  Richmond,  to  wit, 
November  Rules,  i874. 

Henry  Huston,  plaintiff,  "j 

against  I 

Henry  Bowler,  Charles  C.  Herbert  | 

and  Charles  Illius,  defendants.    J 

(^First  plea,  nil  debit. )  ]  ^ 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  Henry 
Botvler,  says  that  though  said  judgment  was  in  fact  obtained  by 
plaintiff  against  said  defendant,  Henry  Botvler,  and  two  other  certain 
persons,  named  therein  respectively,  Charles  C.  Herbert  and  Charles 
Illius,  in  the  supreme  court  of  the  state  of  New  York,  for  the  city  and 
county  of  Neic  York,  said  judgment  was  obtained  fraudulently 
against  this  defendant,  Henry  Bowler,  individually,  insomuch  as  said 
defendant  was  not,  at  any  time,  served  with  process  issuing  out  of 
said  court  at  the  suit  of  said  plaintiff,  for  the  cause  of  action  upon 
which  said  judgment  was  obtained;  nor  did  said  defendant, /^<r«r>' 
Bo7t>ler,  ever  appear  in  person  in  said  court  to  answer  the  plaintiff  in 
said  action,  for  which  said  judgment  was  so  obtained;  nor  did  said 
defendant,  Henry  Bowler,  at  any  time  or  in  any  way  or  manner  author- 

1.  The  matter  enclosed  by  and  to  be  plea  presented  a  good  and  fuH  legal 
supplied  within  [  ]  will  not  be  found  defense  to  the  action,  and  that  the 
in  the  reported  case.  circuit   court    erred    in    rejecting    the 

2.  It  was  held  in  this  case  that  the  plea. 
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ize  or  empower  any  person  or  persons  whomsoever  to  appear  as  his 
(said  defendant's)  attorney,  or  attorneys,  in  said  court  to  answer  the 
plaintiff  in  said  action  in  which  said  judgment  was  so  obtained;  nor 
had  he,  the  said  defendant,  Henry  Bowler,  at  any  time  before  the 
recovery  of  said  judgment,  any  notice  or  knowledge  of  any  process 
or  summons,  or  of  any  proceeding  in  said  action,  or  any  means  or 
opportunity  of  defending  himself  therein  or  therefrom;  and  this  he 
is  ready  to  verify.  Wherefore  said  defendant  prays  judgment 
whether  the  plaintiff  his  action  aforesaid  ought  to  have  and  main- 
tain against  him,  the  said  Henry  Bowler. 

Henry  Bowler. 

b.  Invalidity  of  Judgment  Against  Nonresident. 

Form  No.  12223. 

(Conn.  Prac.  Act,  p.  216,  No.  401.) 

{Caption  as  in  Form  No.  12216.') 

1.  The  action,  in  which  the  judgment  against  the  defendant  is 
alleged  to  have  been  recovered,  was  founded  upon  an  alleged 
contract. 

2.  When  that  action  was  commenced,  the  defendant  was  not  a 
resident  of  this  State,  but  of  Illinois. 

3.  He  never  appeared  in  that  action,  and  never  was  personally 
served  in  this  State  with  any  process  therein. 

4.  When  the  order  of  notice  in  that  action  was  made,  and  for  a 
long  time  before  and  after,  he  had  no  property  or  rights  of  property 
within  this  State;  and  when  that  judgment  was  rendered  said  court 
had  acquired  no  jurisdiction  of  his  person. 

Jeremiah  Smith,  Attorney  for  Defendant. 

e.  Setting  Up  Reversal  of  Judgment. 
Form  No.  12224. 

(Conn.  Prac.  Act,  p.  216,  No.  402.) 

{Caption  as  in  Form  No.  12216.) 

1.  On  February  20th,  iS79,  John  Doe  sued  out  a  writ  of  error 
returnable  to  the  Supreme  Court  of  Errors,  to  be  holden  2X  Hartford, 
in  the  First  Judicial  District,  on  the  second  Tuesday  of  May,  i879,  to 
reverse  the  judgment  mentioned  in  said  complaint,  and  at  said  term 
of  said  court,  said  judgment  was  reversed. 

2.  Said  original  action  has  been  re-entered  for  trial,  in  said  Superior 
Court  for  Windham  county,  and  is  still  pending  therein. 

Jeremiah  Smith,  Attorney  for  Defendant. 

d.  Setting  Up  Fraud  in  Recovery  with  Counterclaim.' 

1.  Precedent. —  In  Fasnacht  z/.  Stehn,         "First.  —  He  admits   that   he    com- 

5  Abb.    Pr.    N.  S.  (N.  Y.  Supreme  Ct.)  menced  the  action  in  New  Orleans,  and 

338,  a  motion  to  strike  out  the  answer  that  answers  in  reconvention  were  put 

as  sham  and  irrelevant  was  improperly  in;  but   he   denies   that   he   was   duly 

grounded.     The  answer,  omitting  for-  served  with  process  from  the  court  sum- 

mal  parts,  was  as  follows,  to  wit:  moninghim  to  comply  with  the  demand 
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Form  No.  12225. 

(Conn.  Prac.  Act,  p.  215,  No.  399,)  ' 

(  Title  of  court  and  cause  as  in  Form  No.  12216. ) 
Answer,  and  Counterclaim. 

1.  After  the  commencement  of  the  action,  in  which  the  judgment 
mentioned  in  said  complaint  was  rendered,  the  plaintiff  came  to  the 
defendant,  and  with  intent  to  deceive  him,  and  prevent  him  from 
defendmg  it,  falsely  and  fraudulently  represented  that  he,  the  plain- 
tiff, intended  to  and  would  discontinue  said  action,  and  that  the 
defendant  need  not  appear  therein. 

2.  Relying  on  said  representations,  the  defendant  omitted  to  appear 
therein,  as  he  otherwise  would  have  done. 

3.  The  plaintiff  thereafter,  and  without  the  knowledge  of,  or  notice 
to,  the  defendant,  proceeded  to  take  judgment  therein,  with  intent 
to  defraud  him. 

By  way  of  counterclaim : 

All  the  foregoing  statements  in  this  answer  are  made  part  of  this 
counterclaim. 

The  defendant,  by  way  of  equitable  relief,  asks  that  said  judg- 
ment be  adjudged  void,  and  the  plaintiff  forever  restrained  from 
enforcing  it, 

Jeremiah  Smithy  Attorney  for  Defendant. 

e.  Setting  Up  Accord  and  Satisfaction. 

Form  No.  12226. 

(Precedent  in  Savage  v.  Everman,  70  Pa.  St.  316.)' 

[John  W.  Everman  ^  In  the  District  Court*  ol  Phila- 

against  f  delphia  County, 

John  R.  Savage  and  others^  trading  [July  Term,  i870. 
as  Savage,  Martin  &'  Co.  J  No.  75. 

And  the  defendants,  by  Jeremiah  Mason,  their  attorney,  say  that 
the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
against  them,  because  they  say]^  that  after  the  making  of  the  said 
several  promises  (for  the  nonperformance  of  which  damages  were 
recovered  as  is  alleged  by  the  plaintiffs)  in  the  declaration  mentioned 
and  before  the  commencement  of  this  suit,  it  was  agreed  between 
the  said  John  IV.  Everman,  who  was  a  resident  of  the  state  of  Penn- 

in  the  answer,  and  he  denies  knowledge  Third.  —  By  way  of  counterclaim  he 
or  information  as  to  the  judgment.  asks  for  an  injunction,  perpetually  en- 
Second.  —  He  sets  up  the  facts  as  he  joining  the  plaintiffs  from  prosecuting 
claims  them  to  be,  on  the  merits  of  the  or  in  any  way  enforcing  against  the 
action  in  Louisiana,  and  avers  that  defendant  the  judgment  mentioned  in 
if  any   such   judgment   was  recovered  the  complaint.' 

against  him  as  alleged  in  the  complaint,  1.  In  this  case  the  action  of  the  trial 

it  was  obtained  in  pursuance  of  a  fraud-  court  in  sustaining  a  demurrer  to  this 

ulent  scheme  on  the  part  of  the  plain-  plea  was  overruled. 

tiffs,  conspiring  with  onef.  //.  Pain;  2,  The   district   court   is   now   abol- 

and  that  by  reason  of  the  premises  the  ished  and  its  jurisdiction  conferred  on 

said    supposed    judgment   is   a   fraud  the  court  of  common  pleas, 

upon   the  defendant,  and   is  null  and  3.  The   matter  enclosed   by  [  ]  will 

void  as  against  him.  not  be  found  in  the  reported  case. 
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sylvama,  znd  John  R.  Savage  &•  C?.,  who  were  also  residents  of  the 
said  state,  and  who  were  the  owners,  etc.,  of  certain  real  estate  in 
the  state  of  New  Jersey^  that  the  said  John  E.  Savage,  etc.,  should 
permit  and  cause  to  be  effected  a  sheriff's  sale  of  the  said  real  estate, 
and  that  the  said  /o/in  W.  Everman  should  at  the  said  sale  purchase 
the  said  estate  and  receive  t\\t  same,  and  the  title  of  the  said  John 
E.  Savage,  etc.,  in  full  satisfaction  and  discharge  of  the  said  several 
promises  and  of  the  sums  of  money  due  by  reason  of  the  said  prom- 
ises, and  of  all  damages  arising  therefrom. 

And  the  defendants  aver  that  to  fulfil  and  carry  out  the  said  agree- 
ment, the  said  Jo^n  R.  Savage  went  into  the  state  of  New  Jersey,  and 
there  accepted  the  service  of  a  writ  of  summons  for  himself  and  his 
partners,  in  a  suit  which  had  been  commenced  in  the  state  last  afore- 
said, by  the  present  plaintiff  against  the  present  defendants,  that  the 
said  suit  was  so  proceeded  in  by  the  plaintiff,  no  defense  being  made 
by  the  defendants,  that  judgment  was  obtained,  which  is  the  same 
set  forth  in  the  declaration;  and  execution  issued  thereon,  by  virtue 
whereof  a  sale  by  the  sheriff  of  Camden  county,  in  the  state  of  New- 
Jersey,  was  had  of  the  said  real  estate  and  title  of  the  defendants, 
at  which  sale  the  plaintiff  purchased  the  real  estate  and  title  afore- 
said, and  then  accepted  and  received  the  same  *  *  *  in  full 
satisfaction  and  discharge  of  the  said  promises  and  of  all  the  sums 
of  money  in  the  declaration  mentioned,  and  of  the  said  damages, 
[and  this  the  defendants  are  ready  to  verify.  Wherefore  they  pray 
judgment  whether  the  said  defendant  ought  further  to  have  or 
maintain  his  aforesaid  action  against  them,  etc.]^ 

f.  Denying  Assignment  of  Judgment. 

Form  No.  12227. 
(Precedent  in  Hughes  v.  Brewer,  7  Colo.  584.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5911. ^Y' 

And  now  comes  the  said  defendant,  and,  for  answer  to  the  said 
plaintiff's  complaint  herein,  says  that  as  to  the  allegation  in  said 
complaint,  "that  on  the  2d  day  of  December,  a.  d.  \Z80,  for  a  valu- 
able consideration  by  said  plaintiff.  Brewer,  unto  the  said  McLean 
paid,  the  said  John  McLean  did  assign  and  convey  unto  plaintiff,  the 
judgment,"  defendant  has  not  and  cannot  obtain  sufficient  knowledge 
or  information  upon  which  to  base  a  belief,  and  therefore  denies  that 
said  plaintiff  paid  said  McLean  anything  whatever  for  said  judgment, 
and  denies  that  the  said  judgment  was  assigned  by  said  McLean  to 
said  Brewer;  and  denies  that  said  Brewer  is  the  owner  of  said  judg- 
ment; and  avers  that  said  McLean  is  now  the  real  owner  of  said  judg- 
ment; and  avers  that  said  McLean  is  the  real  party  in  interest  in  this 
suit;  wherefore,  defendant  demands  that  he  be  allowed  to  go  hence 
without  day  and  have  judgment  for  his  costs  in  this  suit. 

\{Signature  and  verification  as  in  Form  No.  Bdll.y^ 

1.  The  matter  enclosed  by  and  to  be        2.  It  was  held  that  the  court  erred  in. 
supplied  within  [  ]  will  not  be  found  in     striking  this  answer  from  the  file, 
the  reported  case. 
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Debt  on  Judgment. 
^  Replication.ja 


12228.  JUDGMENTS  AND  DECREES.  12228* 

4.  Replication  Affirming-  Validity  of  Foreign  Judgment. 

Form  No.  12228. 
(Precedent  in  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins.  Co.,  25  N.  J.  L.  58.)' 

\New  Jersey  Supreme  Court. 

August e  Moulin 

against 

The  Trenton  Mutual  Life  and  Fire 

Insurance  Company. 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendants  by 
them  secondly  above  pleaded,  saith,  that  he,  the  said  plaintiff,  by 
reason  of  anything  by  the  defendants  in  that  plea  alleged,  ought  not 
to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  them,  the  said  defendants;  because,  he  saith,  that  the  judg- 
ment mentioned  in  the  above  declaration  was  given  and  rendered 
upon  a  contract  of  insurance  made  and  entered  into  by  the  defend- 
ants with  the  plaintiff  in  the  state  of  New  York,  to  wit,  at  Buffalo,  in 
the  county  of  Erie,  in  said  state  of  New  York,  on  the  sixteenth  day  of 
November,  in  the  year  eighteen  hundred  a.n(l  fifty,  and  was  renewed 
by  the  said  defendants  with  the  plaintiff,  in  said  state  of  New  York, 
to  wit,  at  Buffalo  aforesaid,  on  the  sixteenth  day  of  May,  eighteen 
hundred  a.n<\  fifty-one,  and  at  the  time  of  making  the  said  contract  of 
insurance,  to  wit,  on  the  sixteenth  day  of  November,  eighteen  hundred 
SiVid  fifty,  and  at  the  time  of  the  renewal  of  said  contract,  to  wit,  on 
the  sixteenth  day  of  May,  in  the  year  eighteen  hundred  and  fifty-one, 
the  said  defendants  had  offices  and  places  of  business  in  said  state  of 
New  York,  to  wit,  at  Buffalo  aforesaid,  and  also  in  the  city  of  Ne-w 
York,  in  the  county  of  New  York,  and  state  of  New  York,  and  had 
agents  at  said  office  duly  authorized  by  them,  for  them  and  in  their 
names,  to  make  contracts  of  insurance  and  for  the  renewal  of  in- 
surance within  the  state  of  Ne7v  York,  and  that  said  contracts  upon 
which  said  judgment  was  recovered  were  made  in  such  state  of  New 
York,  by  such  agents  so  authorized  and  empowered  to  make  such 
contract  in  said  state  of  New  York,  and  that  at  and  before  the  times 
of  entering  into  said  contracts  upon  which  said  judgment  is  founded, 
and  while  said  defendants  had  such  offices  and  agents  in  the  state  of 
New  York,  said  Joseph  C.  Potts,  in  said  plea  mentioned,  was  president 
of  the  defendants,  and  from  time  to  time,  by  direction  and  authority 
of  said  defendants,  went  to  the  state  of  New  York,  and  was  in  said 
state  to  attend  to  the  affairs  and  business  of  said  defendant  in  the 
said  state  of  New  York,  in  manner  aforesaid,  done  by  said  defend- 
ants, through  their  agents  in  said  state;  and  this  the  said  plaintiff  is 
readv  to  verify,  etc. 

^(Signature  as  in  Form  No.  12217).  J« 

1.  A  demurrer  to  this  replication  was  2.  The  matter  enclosed  by  and  to  be 
overruled  and  judgment  rendered  for  supplied  within  [  ]  will  not  be  found  ia 
the  plaintiff.  the  reported  case. 

958  Volume  10. 


JUDICIAL  SALES. 

See  the  titles  ADMIRALTY,  vol.  i,  p.  406;  ATTACHMENTS- 
GARNISHMENT;  TRUSTEE  PROCESS;  FACTORIZ- 
ING, vol.  2,  p.  303;  CHATTEL  MORTGAGES,  vol.  4,  p. 
777;  EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p. 
i;  GUARDIAN  AND  WARD,  vol.  9,  p.  i;  INSOL- 
VENCY; BANKRUPTCY,  ante,  p.  140;  LIENS;  ME- 
CHANICS' LIENS;  MORTGAGES;  PARTITION ; 
PROP  A  TE  AND  ADMINISTRA  TION;  RECEIVERS; 
REVENUE;  TAXATION;  TRUSTS  AND  TRUSTEES. 


JURAT. 

See  the  title  AFFIDAVITS,  vol.  i,  p.  548. 


JURIES. 

I.  SELECTING  AND  DRAWING  JURORS,  957. 
1.  Appointment  of  Elisor,  958. 
8.  Appointment  of  Jury  Commissioners,  960.  ^ 

a.  Order  Appoifiting,  960. 

(i)  In  General,  960. 

(2)   To  Revise  Jury  List,  g6i. 

b.  Summons,  961. 

8.  Order  to  Draw,  Select  or  Summon,  961. 

a.  Grand  Jurors,  961. 

(^1)  In  General,  961. 

(2)  Connected  with  Order  of  Adjournment,  962. 

b.  Petit  Jurors,  962. 

c.  Grand  and  Petit  Jurors,  963. 

d.  Additional  Jurors  to  Complete  Panel,  965. 
4.  Notice  of  Drawing,  966. 

6.  Sheriffs  Return  to  Order,  966. 

6.  List  of  Jurors  Drawn  or  Selected,  967. 

a.  Certified  by  Clerk,  967. 

b.  Certified  by  County  Commissioners,  967. 

c.  Certified  by  Jury  Commissioners,  968. 

(i)  In  General,  968. 

(2)  Alternate  Jurors,  970. 

(3)  Order  for  Nunc  pro  Tunc  Certification,  970. 
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JURIES. 

d.  Certified  by  Sheriff,  Clerk,  etc.,  971. 

7.  Setting  Aside  List,  973. 

8.  Sheriff  s  Return  to  Certified  List,  973. 
11.  VENIRE  FACIAS,  974. 

1.  Order  for  Writ  Fixing  Time  of  Return,  974. 
«.   Writ,  975. 

a.  In  Courts  of  Record,  976. 

(i)  Jurors  Drawn  or  Selected,  976. 
id)  Generally,  g^T. 
Ip)  For  First  Week,  983. 

(c)  For  Subsequent  Week,  983. 

(d)  Reciting  Drawing  or  Selection,  983. 
{/)  Reciting  Order  of  Court,  984. 

(_/")   With  Certified  List  of  Jurors  Annexed^ 

986. 
{g)   With  Clause  for  Alternate  Jurors,  986. 
\fi)   With  Clerk's  Certificate  Attached,  987. 
(2)  Open  Venire,  988. 

b.  In  Justices'  Courts,  989. 

•  (i)  Jurors  Drawn  or  Selected,  989. 

(2)  Open  Venire,  995. 

(3)  In  Coroners'  Inquests,  999. 
8.  Return  of  Writ,  999. 

a.  In  Courts  of  Record,  999. 

(i)  In  General,  1000. 

(2)  Reciting  Summons  to  Alternate  Jurors^  1004. 

(3)  Record  Entry  of  Return,  1005. 

b.  In  Justices*  Courts,  1005. 

c.  In  Coroners*  Inquests,  1009. 
III.  SPECIAL  VENIRE  FACIAS,  10 10. 

1.   Application  for  Writ,  10 10. 

a.  By  Defendant,  loio. 

b.  By  Prosecuting  Attorney,  ion. 
a.  Order  for  Writ,  ion, 

a.  Names  Drawn  from  Box,  ion. 

b.  Open  Venire,  1012. 
8.   Writ,  1013. 

a.  To  Complete  Panel,  1014. 

(i)  Jurors  Drawn  or  Selected,  10 14. 
(2)  Open  Venire,  1015. 

b.  To  Complete  Trial  Jury,  1017. 

(i)  Jurors  Drawn  from  Box,  1017, 
{a)  Getierally,  1017. 
(^)  /«  Capital  Cases,  1018. 
(2)  C/^«  Venire,  1019. 

(a)  Generally,  1019. 
(/^)  ///  Capital  Cases,  102 1. 
4.  Return  of  Writ,  1021. 
df,  /«  General,  1021. 
^.   Of  Certified  Jury  Order,  1022. 
<:.   Record  Entry  of  Return,  1023. 
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JURIES. 

IV.  SUMMONS  TO  Juror,  1023. 

1.  In  Courts  of  Record^  1023. 

2.  In  Justices'  Courts,  1026. 

V.  Serving  List  on  Defendant  in  Capital  cases,  1027. 

1.   Clerk's  Certified  List,  1027. 

a.    Writ,  T027. 

3.  Return  of  Writ,  1028. 

VL  Impaneling  Grand  Jury,  1028. 

1.  Record  Entry,  1028. 

2.  Objections  to  Grand  Jurors,  1028. 

VII.  formation  of  trial  jury,  1030. 

1.  List  for  Impaneling,  1030. 

2.  Challenges  and  Objections,  1031. 

a.   Challenge  for  Bias  or  Favor,  1031. 
(i)  Actual  Bias,  1031. 
(2)  Implied  Bias,  1032. 
^.  Challenge  to  the  Array,  1032. 
(i)   The  Challenge,  1033. 

(a)  By  Defendant,  1033. 
(^)  ^^  State,  1035. 

(2)  Affidavit  in  Support,  1036. 

(3)  Answer  to  Challenge,  1036, 

(4)  Reply  to  Answer  to  Challenge,  1037. 

(5)  Order  Overruling,  1038. 

(6)  Order  Sustaining,  1038. 
^.   Motion  to  Quash  Panel,  1039. 

VIII.  Defaulting  jurors,  1041. 

1.  Judgment  Nisi,  1042. 

2,  6'«y^  Facias,  1043. 

IX.  Discharge  of  jurors,  1043. 
X.  Relating  to  attendance  and  Pay,  1044. 

1.  Affidavit  of  Attendance,  1044. 

2.  Certificate  of  Attendance,  \o\^.  * 

a.    Order  for  Certificate,  1045, 
(i)   71?  Grand  Juror,  1045. 
(2)   To  Petit  Juror,  1045. 

(a)  /;z  OV//  Cases,  1045. 
(<^)  /«  Criminal  Cases,  1045. 
^.    Z"/?!*?  Certificate,  1046. 

(i)  /«  General,  1046. 

(2)  Clerk's  Certificateto  County  Commissioners,  1049, 

3.  Jurors^  Board  Bill,  1049. 

4.  Warrant,  1050. 

XI.  Clerk's  report  relating  to  jury  tax,  1050. 

1.  Cases  Subject  to  Tax,  1050. 

2.  Taxes  Collected,  1050. 
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12229.  JURIES.  12229. 

CROSS-REFERENCES. 

For  Forms  of  Pleas  in  Abatement  Objecting  to  Grand  Jurors^  see  the  title 
ABATEMENT,  PLEAS  IN,  vol.  i,  p.  84  et seq. 

For  Form  of  Jury  Summons  in  Proceedings  to  Try  the  Right  of  Prop- 
erty, see  the  title  ATTACHMENT,  ETC.,  vol.  2,  Form  No. 

2PP9. 

For  Forms  relating  to  Change  of  Venue  Because  Proper  Jury  Cannot  be 

Had,  see  the  title  CHANGE  OF  VENUE,  vol.  4,  p.  645. 
For  Forms  of  Indictment  for  Refusal  to  Select  or  Summon  Negroes  as 

Jurors,  see  the  title   CIVIL  RIGHTS  ACTS,  vol.  4,   Forms 

Nos.  5716,3717. 
For  Forms  relating  to  Proceedings  to  Punish  for  Disobedience  of  Orders 

or  Writs,  generally,  see  the  title  CONTEMPT,  vol.  5,  p.  226. 
For  Form  of  Venire  for  Jurors  at    Coroners*  Inquests,    see   the    title 

CORONERS'  INQUESTS,  vol.  5,  Forms  Nos.  6376-6379. 
For   Forms   of    Indictment,    etc.,    for   Bribing   Jurors,    see  the    title 

EMBRACERY,  vol.  7,  p.  554. 
For  Forms  relating  to  Juries  and  the  Assessment  of  Damages  by  Juries  in 

Condemnation  Proceedings,  see  the  title  EMINENT  DOMAIN. 

vol.  7,  Forms  Nos.  8378-8390. 
For  Form  of  Writ  to  Summon  Sheriff  s  Jury  in  Escheat  Proceeding,  see 

the  title  ESCHEATS,  vol.  7,  Form  No.  8313. 
For  Forms  of  Exceptions  relating  to  Challenges  to  Jurors,  see  the  title 

BILLS  OF  EXCEPTIONS,  vol.  7,  Forms  Nos.  8613,  8614. 
For  Forms  of  Exceptions  relating  to  Instructions  to  Juries,  see  the  title 

BILLS  OF  EXCEPTIONS,  vol.   7,  Forms  Nos.  8623-8630. 
For  Forms  relating  to  Sheriffs'  Jtiries,  generally,  see  the  title  INQUEST 

OF  DAMAGES,  vol.  10,  p.  22. 
For   Forms   relating   to   Juries   in   Inquests   of  Lunacy,    see   the  title 

INSANE  PERSONS,  vol.  10,  p.  11 185  et  seq. 
For  Forms  relating  to  the  Submission  of  Issues  to  Juries,  see  the  title 

ISSUES  TO  JURY,  vol.  10,  p.  591. 
See  also  the  titles  NEW  TRIAL;   SPECIAL    AND    STRUCK 

JURIES;    TRIALS;    VERDICT;  and   the    GENERAL 

INDEX  to  this  work. 

I.  Selecting  and  drawing  jurors.^ 

1.  For  Btatntory  provisions  relating  to  Connecticut.  —  Laws   (1895),  cc.    219, 

y«nVj,  generally,  see  the  following:  337;     Laws   (1893),    c.    26;    Gen.    Stat. 

Alabama. — Civ.  Code  (1896),  §§  2654-  (1888),  ^bZoetseq.,  855-871,  1599// j/ry. 

2657,  2687  et  seq.;   Crim.   Code  (1896),  Delaware.  —  Laws  (1897),  cc.  589,  590; 

§§  4976-5048.  Rev.  Stat.  (1893),  c.  109,  p.  802. 

Arizona.  —  Laws  (1895),   p.  78;  Rev.  District  of  Columbia.  —  Comp.    Stat. 

Stat.  (1887),  §  2163;  Pen.  Code  (1887),  (1894),  c.  36. 

§§  1643  et  seq.,  1691  et  seq.  Florida.  —  Laws  (1893),  c.  4:22;  Rev. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  Stat.  (1892),   §§  1085  et  seq.,   ii^q  et  sef. 

%  428s  et  seq.  1550  et  seq.,   1620   et  seq.,    2849   't  seq., 

California.  —  Code  Civ.  Proc  (1897),  2go2  et  seq. 

%%  190  et  seq.,  600  et  seq.;    Pen.   Code  Georgia.  —  Laws  (1897),  p.  40;  3  Code 

(1897),  §§894  ^t  seq.,    1055  etseq.,  I135  (1895),  §  848  et  seq.;  2   Code   (1895),  § 

et  seq.  4143  't  seq. 

Colorado.  —  Mills*  Anno.  Stat.  (1891),  Idaho.  —  Laws  (1899),    p.  469;    Rev» 

§  2590  et  seq.  Stat.  (1887),  §  3935  et  seq. 
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JURIES. 


12229» 


1.  Appointment  of  Elisor. 


Illinois.  —  Laws  (iSqq),  p.  266;  Laws 
(1897),  p.  243;  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  615  et  seq.\  c.  78. 

Indiana.  —  Laws  (1899),  e.  195;  Hor- 
ner's Stat.  (1896),  §§  516  et  seq.,  559,  885 
et  seq.,  1385  et  seq.,  1393  et  seq.,  1483, 
1635,  1790  et  seq.,  1825  et  seq.,  1842,  1843. 

Iowa. — Code  (1897),  §§  269  et  seq., 
332  et  seq.,  3676  et  seq.,  5588  et  seq. 

Kansas.  —  Laws  (1899),  c.  121 ;  Gen. 
Stat.  (1897),  c.  94;  c.  95,  §  T,"!!^  et  seq.; 
C.  100,  §  180  et  seq, ;  c.  I02,  §  94  et  seq. 

Kentucky.  —  Laws  (1898),  c.  17;  BuV 
litt's  Civ,  Code  (1895),  §§  313,  590;  Bul- 
litt's Crim.  Code  (1895),  §  190  etseq.; 
Stat.  (1894),  §  2241  et  seq. 

Louisiana. —  Rev.  Laws  (1897),  p.  507 
et  seq. 

Maryland. — Laws  (1894),  c.  299;  Pub. 
Gen.  Laws  (1888),  art.  51. 

Michigan. — Comp.  Laws  (1897),  §§ 
318-362,  813,  1 1944  et  seq.;  Pub.  Acts 
(1899),  p.  99. 

Minnesota.  —  L?ws(i899),  cc.  12,  151, 
240;  Laws  (1895),  c.  328;  Stat.  (1894), 
§§  5102,  5597-5633.  6348  et  seq.,  7351 
et  seq. 

Mississippi. —  Laws  (1896),  c.  84;  Laws 
(1894),  c.  69;  Anno.  Code  (1892),  §^  507 
et  seq.,  2354  et  seq. 

Missouri.  —  Laws  (1897),  p.  141; 
Laws  (1891),  p.  171  etseq.;  Rev.  Stat. 
(1889),  §  6059  et  seq. 

Montana.  —  Pen.  Code  (1895),  §§ 
233  et  seq.,  1780  et  seq.,  2030  et  seq.;  Code 
Civ.  Proc.  (1895),  §§  220  et  seq.,  1050 
et  seq.,  1080  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6255-6281  et  seq. 

Nevada.  —Gen.  Stat.  (1885),  §§  620, 
2257  etseq.,  2270  etseq.,  3183  et  seq., 
3567  et  seq.,  3788  et  seq.,  4213  et  seq., 
4257  et  seq.,  4482  et  seq. 

New  Hampshire. — Laws  (1899),  c.  loi ; 
Laws  (1895),  c.  67;  Pub.  Stat.  (1891), 
cc.  209,  227. 

New  Jersey.  —  Laws  (1897),  c.  90; 
Gen.  Stat.  (1895),  p.  i^^t  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  930  et  seq.;  Laws  (1899),  c.  66. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1754  etseq.;  p.  1799,  §  133  et  seq.;  p. 
3336.  §  195  ^t  seq. ;  p.  3342,  §  233  et  seq.; 
Cook's  Code  Crim.  Proc.  (1898),  §  359 
etseq.;  Code  Civ.  Proc.  (1899),  i^  1027 
et  seq. 

North  Carolina.  —  Code  (1883),  §!4  404 
et  seq..  810  etseq.,  854  et  seq.,  1199  etseq., 
1722  et  seq. 

North  Dakota. —  Rev.   Codes   (1895), 


§^5  441  et  seq.,  5425  etseq.,  6594,  6937 
et  seq.,  8127  et  seq.,  8142  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§. 
5162-5204,  6465  et  seq.,  6548  et  seq.,  7267 
et  seq. 

Oklahoma.  —  Laws  (1897),  c.  20;  Stat. 
(1893),  §§  1970  etseq.,  2023,  3093-3104, 
4160,  5163  et  seq.,  5550  et  seq. 

Oregon.  —  Laws  (1893),  p.  83  et  seq.\ 
Hill's  Anno.  Laws  (1892),  §§  180  et  seq., 
941-968,  1351  etseq.,  2082  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  pp.  I106-III8  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
82,  §  19  et  seq.;  c.  93,  §  3;  cc.   227,  228, 

243- 

South  Carolina.  —  Laws  (1899),  pp.  4, 
39,  40,  44,  117;  Laws  (1897),  pp.  472, 
499,  517;  Laws  (1896),  pp.  16,  17,  19, 
20;  Rev.  Stat.  (1893),  §^  790  et  seq., 
884  et  seq.,  1746  et  seq.,  2373-2414. 

South  Dakota.  —  Laws  (1899),  cc.  72, 
73,  75;  Laws  (1895),  c.  185;  Laws  (1893), 
cc.  90,  112,  113;  Dak.  Comp.  Laws 
(1887),  ^§  443-461,  5037-5064  et  seq., 
6096  et  seq.,  6326  et  seq.,  7332  et  seq., 
7398  et  seq. 

Tennessee.  —  Laws  (1899),  cc.  7,  383; 
Code  (1896),  §§  1853,  4611  et  seq.,  5793- 
5849,  6282  et  seq.,  6706  et  seq.,  7181 
et  seq. 

Texas.  —  Laws  (1897),  c.  19;  Rev. 
Stat.  (1895),  arts.  3138-3234;  Code  Crim. 
Proc.  (1895),  arts.  372-434. 

Utah.  —  R&v.  Stat.  (1898),  §§  991 
et  seq.,  1030  et  seq.,  1291-1323  et  seq., 
3129,  3135-3161,  3718,  4041,  4104  etseq.y 
4810,  5139. 

Vermont.  —  Laws  (1898),  Nos.  40,  135; 
Stat.  (1894),  §§  Ills  ^^  seq.,  122^  et  seq., 
12()0  et  seq.,  1546,  1913,  I929,  3065  et  seq., 
541S. 

Virginia.  —  Code  (Supp.  1898),  g§ 
3140  et  seq.,  4016  et  seq.,  4048  et  seq.y 
Code  (1887),  §§  3139  et  seq.,  4016  et  seq. 

Washington. — Laws  (1899),  c.  24;  c. 
85,  §  3;  c.  125,  §  8;  c.  130,  §§  5,  6;  c. 
131.  §  6;  Ballinger's  Anno.  Codes  & 
Stat.  (1898),  §§  1625,  4730  et  seq.,  7196, 
7199. 

West  Virginia.  —  Laws  (1899),  c.  56; 
Code  (1891),  c.  116;  c.  147,  §  30;  c.  159. 

Wisconsin.  — Laws  (1899),  c.  117,  §§ 
6,  7;  c.  351,  §  41;  Stat.  (1898),  §§  680, 
897  et  seq.,  g2S-6g  et  seq.,  1091,  1379-5, 
1336  etseq.,  1376^/  seq.,  2247,  24o8etseq., 
2524  et  seq.,  2533^  et  seq.,  2544a  et  seq., 
2544?,  2561  et  seq.,  2850  et  seq.,  2881, 
3202,  3262,  3639  et  seq.,  4641  et  seq.,  4750 
et  seq. 


958 


Volume  10. 


12229. 


JURIES. 


12229. 


APPLICATION  FOR  APPOINTMENT. 


Form  No.  12229.' 

(Precedent  in  State  v.  Hultz,  106  Mo.  42.)* 

[State  of  Missouri^  \  In  the  Circuit  Court, 

County  of  Boone.   J      "    April  Term,  a.  d.  i85S.]' 

State  of  Missouri,  Plaintiff, 

vs. 

Marshall  J.  Hultz,  Defendant. 

The  state  comes  by  her  attorney,  and  moves  the  court  for  an  order 
appointing  one  or  more  impartial  persons  to  act  as  elisors  in  sum- 
moning the  special  venire  ordered  in  this  cause,  and  to  do  and  per- 
form all  other  functions  and  duties  devolved  upon  the  sheriff  in  the 
further  conduct  of  the  trial  thereof,  for  the  reasons  following: 

Because  said  sheriff  and  coroner  are  unduly  biased  and  prejudiced 
in  favor  of  the  defendant  in  the  cause,  and  will  not  for  said  reason 
impartially  summon  the  venire  ordered  and  return  an  unbiased  and 
impartial  persons  thereon,  or  execute  impartially  the  other  duties 
involved  in  the  trial  of  said  cause. 

C.  H.  Gordon. 


Wyoming.  —  Laws  (1899),  c.  23;  Laws 
(1S95),  cc.  19,  41;  Laws  (1890),  cc.  4,  35; 
c.  73,  §  130;  Laws  (1888),  c.  21,  §  15;  c. 
47;  c.  56,  §  18  etseq.;  Rev.  Stat.  (1887), 
§§  962,  1203,  1206-1208,  1227  etseq.,  1879 
1980,  2149,  2362,  2391,  2517,  2548  et  seq., 
2567,  2652,  2792,  2805,  2995,  2997,  3060, 
3376  et  seq.,  3631  et  seq. 

Relating  to  grand  juries  only,  see  the 
following  statutory  provisions: 

Alabama.  —  Crim.  Code  (1896),  § 
5022  et  seq. 

Arizona.  —  Pen.  Code  (1887),  §  1383 
et  seq. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  4255  et  seq. 

California.  —  Code  Civ.  Proc.  (1897), 
§  241  et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2616  et  seq. 

Florida.— Rev.  Stat.  (1892),  §  2802 
//  seq. 

Georgia.  —  3  Code  (1895),  §  8ri  ^/  seq. 

Idaho.  —  Laws  (1891),  p.  165;  Rev. 
Stat.  (1887),  §§  3935  etseq.,  7607  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  37,  par.  47  et  seq.;  c.  38,  par. 
586  et  seq. ;  c.  78. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1385  et  seq. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1885),  §  lOl  et  seq.;  Stat.  (1894),  §  2248 
et  seq. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
318,  11876. 

Nevada.  —  Laws  (1893),  cc.  33,  46,  58; 


Gen.  Stat.  (1885),  §§  3795  et  seq.,  4063 
et  seq. 

New  Hampshire.  —  Laws  (1899).  c. 
98;  Pub.  Stat.  (1891),  c.  253. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
957  et  seq. 

North  Dakota. —  Rev.  Codes  (1895), 
^§  7990-8023. 

Oklahoma. — Stat.     (.1893),    §§    5023- 

5045- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  I 230-1 265. 

South  Carolina.  —  Rev.  Stat.  (1893), 
§  2398;  Crim.  Stat.  (1893),  §  38  et  seq. 

South  Dakota.  —  Laws  (1899),  c.  74; 
Laws  (1891),  c.  73;  Dak.  Comp.  Laws 
(1887),  §§  446  et  seq.,  7191  et  sea. 

Tennessee.— CoAq  (1896),  §§  5827  et 
seq.,  7035  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §§  1291- 
1323  et  seq.,  4696-4712. 

Vermont. — Stat.  (1894),  §§  II15  et 
seq. ,  3065  et  seq. 

Virginia.  —  Code  (Supp.  1898),  §  3976 
et  seq. ;  Code  (1887),  §  3975  et  seq. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1899),  ^  4732. 

IVest  Virginia.  —  Code  (1891),  c.  157. 

Wisconsin. —  Stat.  (1898),  §  2524  et  seq. 

1.  Missouri.  —  Rev.  Stat.  (1889),  § 
3244,  See  also  list  of  statutes  cited 
supra,  note  I,  p.  957. 

2.  This  motion  was  granted  and  two 
elisors  were  appointed  as  requested. 

3.  The  matter  enclosed  by  [  ]  is  not 
found  in  the  reported  case. 
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C.  H.  Gordon,  prosecuting  attorney  for  the  state,  makes  oath  and 
says  he  believes  the  matters  and  facts  as  set  out  in  the  foregoing 
motion  are  true. 

C.  H.  Gordon. 
Subscribed  and  sworn  to  before  me  this  nineteenth  day  of  Aprily 
iS89. 

,  /.  IV.  Stone,  Clerk. 

2.  Appointment  of  Jury  Commissioners. 

a.  Order  Appointing. 

(1)  In  General. 

Form  No.  12230.' 

State  of  Indiana,  )  In  Posey  Circuit  Court, 

Posey  County.       j      '     September  Term,  i899. 

In  the  matter  of  \ 

Appointment  of  Jury  Commissioners.  \ 

It  is  ordered  that  George  Washington  and  James  Madison,  free- 
holders and  voters  of  the  county  of  Posey,  in  the  state  of  Indiana, 
persons  well  known  to  be  of  opposite  politics  and  of  good  moral 
character  for  intelligence,  morality  and  integrity,  be  and  the  same 
are  hereby  appointed  jury  commissioners  for  the  said  county  of 
Posey,  for  the  year  of  our  Lord  eighteen  hundred  and  ninety-nine  next 
ensuing. 

Form  No.  12231.' 

(Precedent  in  State  v.  Mounts,  36  W.  Va.  182.)* 

In  Vacation.  By  virtue  of  and  in  pursuance  to  chapter  116  of  the 
Code  of  West  Virginia,  as  amended  and  re-enacted  by  chapter  42  of 
the  acts  of  the  legislature  of  1891,  I,  Thos.  H.  Harvey,  judge  of  the 
Circuit  Court  of  Logan  county,  do  hereby  constitute  and  appoint 
M.  S.  White  and  Dr.  M.  F.  French  as  the  two  jury  commissioners  of 
the  Circuit  Court  for  Logan  county;  the  said  H.  S.  White  to  serve  for 
the  period  oi  four  years,  and  the  said  M.  F.  French  for  the  period  of 
two  years.  And  the  clerk  of  said  Circuit  Court  is  hereby  directed  to 
enter  this  order  in  the  law  order-book  of  said  court,  and  to  cause  tfte 
said  parties  to  be  at  once  notified  of  their  appointment. 

Done  in  vacation,  this  1st  day  of  June,  iS91. 

Thos.  H.  Harvey. 

A  Copy. 

Teste:         T.  C.  Whited,  clerk. 

1.  Indiana.  —  Horner's  Stat.  (1896),  §  3.  It  was  held  in  this  case  that  the 
1385.  See  also  list  of  statutes  cited  appointment  made  by  the  circuit  judge 
supra,  note  i,  p.  957.  conferred  upon  the  appointee  the  office 

2.  West  Virginia.  —  Code  (1891),  c.  of  jury  commissioner,  and  that  his 
116.  See  also  list  of  statutes  cited  term  of  office  commenced  on  June  i, 
supra,  note  i,  p.  957.  1891. 
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(2)  To  Revise  Jury  List 

Form  No.  12232.' 

(Precedent  in  Cox  v.  State,  64  Ga.  379.)* 
State  of  Georgia  —  County  of  Fulton: 

It  appearing  to  the  court  that  Clinton  I.  Brown  has  resigned  his 
position  as  commissioner  to  revise  the  jury  box  of  said  county,  and 
said  resignation  being  duly  accepted  it  is  ordered  that  James  R. 
Wylie  be,  and  he  is  hereby,  appointed  as  one  of  the  commissioners  to 
revise  the  jury  list  and  boxes  of  the  county  aforesaid,  and  said  James 
R.  Wylie  has  appeared  and  duly  sworn  and  qualified  as  required  by 
law. 

George  Hillyer^  Judge  5.  C.  A.  C. 
December  28,  iS78. 

b.  Summons. 

Form  No.  12233.* 

State  of  Indiana,  ) 
Posey  County.  [ 
State  oi  Indiana,  to  the  Sheriff  oi  Posey  County,  Greeting: 

Whereas  by  order  of  the  Posey  Circuit  Court  made  at  the  Septem- 
ber te-vm.  thereof,  a.  d.  i2>99,  George  Washington  Siwd  James  Madison 
were  appointed  jury  commissioners  for  the  said  county  of  Posey,  to 
serve  as  such  during  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

You  are  hereby  commanded  to  summon  said  George  Washington 
dind  James  Madison  to  be  and  appear  before  the  judge  of  Xht  Posey 
Circuit  Court  on  the  twenty-third  dKy  oi  September,  a.  d.  i2>99,  being 
the  last  day  of  September  term,  a.  d.  i%99,  of  said  Posey  Circuit  Court, 
then  and  there  to  take  their  oaths  (or  affirmations^  in  open  court,  as 
such  jury  commissioners,  to  serve  during  said  year  one  thousand 
eight  hundred  and  ninety-nine.     And  have  you  then  and  there  this  writ. 

In  witness  whereof  I,  Calvin  Clark,  clerk  of  said  court,  hereunto 
affix  the  seal  thereof  and  subscribe  my  name  at  Mount  Vernon,  this 
eleventh  day  of  September,  A,  D.  i89P. 

(seal)  Calvin  Clark,  Clerk. 

3.  Order  to  Draw,  Select  or  Summon. 

a.  Grand  Jurors. 

(1)  In  General. 

Form  No.  i  2  2  3  4  .< 

1.  Georgia.  —  3  Code  (1895),  §  815  et  sioners  de  facto,  \i  not  de  jure,  &nd  that 
seq.  See  also  list  of  statutes  cited  no  order  of  their  appointment  appears 
supra,  note  i,  p.  957.  on   the  minutes  will   not  on  a  trial  for 

2.  In  this  case  it  was  held  that  the  felony  be  cause  of  challenge  to  the  array, 
jury  commissioners  in  fact,  acting  as  3.  Indiana.  —  Horner's  Stat.  (1896),  § 
such  and  recognized  by  an  order  of  1385.  See  also  list  of  statutes  cited 
court   filling  a  vacancy  in  the   board,  supra,  note  i,  p.  957. 

though  not  naming  its  members,  and  4.  Kansas.  —  Gen.  Stat.  (1897).  c.  102, 
adopting  in  practice  the  list  which  they  §  94  et  seq.  See  also  list  of  statutes 
have  prepared  and  filed,  are  commis-     cited  supra,  note  i,  p.  957. 
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State  of  Kansas^  Cowley  County,  ss. 

It  is  ordered,  That  a  grand  jury  be  drawn,  summoned  and  required 
to  attend  at  the  October  term,  a.  d.  i895,  of  the  District  Court  of  Coui- 
iey  county,  in  the  state  of  Kansas. 

John  Marshall,  Judge  of  the  District  Court, 
for  the  Thirteenth  Judicial  District  of  the  State  oi  Kansas. 

Form  No.  12235.' 

(Precedent  in  State  v.  Lauer,  41  Neb.  228.)' 

In  the  matter  of  the         ) 
Calling  of  the  Grand  Jury.  ) 

It  is  hereby  ordered  by  the  court  that  a  grand  jury  be  called  on 
November  16,  iS92,  to  take  action  on  such  matters  as  may  properly 
come  before  it. 

Dated  October  25,  i892.  Charles  L.  Hall, 

Samuel  J.  Tuttle, 

Judges. 

(2)  Connected  with  Order  of  Adjournment. 

Form  No.  12236.' 
(Precedent  in  State  v.  Paterson,  6i  Minn.  75.) 

State  of  Minnesota,  Polk  County  —  District  Court. 

It  appearing  to  me  that  there  is  a  necessity  for  an  adjourned  term 
of  this  court  to  be  held  at  as  early  a  day  \X\  January,  i895,  as  prac- 
ticable, for  the  trial  of  civil  and  criminal  cases;  and  it  further 
appearing  that  a  grand  jury  is  necessary  at  said  adjourned  term  to 
inquire  into  the  crimes,  if  any,  committed  in  said  county,  —  there- 
fore it  is  ordered  that  the  December,  i8P^,  term  of  this  court  be,  and 
the  same  is,  adjourned  to,  and  will  be  held  at,  the  courthouse  in  the 
city  of  Crookston,  in  the  said  county,  on  Tuesday,  the  15th  day  of  Janu- 
ary, i895,  at  ten  o'clock  A.  m.  of  that  day,  at  which  time  the  peti,t 
jury,  and  each  and  every  member  thereof,  unless  duly  excused,  will 
appear  and  be  in  attendance  on  said  term.  And  it  is  further  ordered 
that  Nils  Muus,  clerk  of  this  court,  be  and  hereby  is  instructed  forth- 
with to  draw  a  grand  jury  for  said  adjourned  term  in  the  manner  pre- 
scribed by  law  for  drawing  jurors,  and  on  or  before  \\\e  first  day  of 
January,  i895,  to  issue  his  venire  to  the  sheriff  of  said  county,  direct- 
ing and  commanding  him  to  duly  summon  such  jury  to  be  and  appear 
before  this  court,  as  grand  jurors  at  such  adjourned  term,  at  the  time 
and  place  before  named.  Dated  this  22nd  day  of  December,  i8P^. 
By  the  Court.  Frank  Ives,  Judge. 

b.  Petit  Jurors.* 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  day  of  the  term  of  court  for  which  the 
7318.     See  also   list   of  statutes    cited     grand  jury  was  desired. 

supra,  note  i,  p.  957.  3.  Minnesota. — Stat.  (1894),  §§  4850, 

2.  In  this  case  the  order  was  void  for  7175.  See  also  list  of  statutes  cited 
the   reason   that  it  had  not  been  filed     supra,  note  i,  p.  957. 

with  the  clerk  of  the  district  court  the        4.  Precedents.  —  Order  relating  to  the 
proper  period  of  time  prior  to  the  first     selection   of  the   jurors,  as  set  out  in 
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Form  No,  12237.' 

In  the  Superior  Court  of  the  County  of  Marin^  State  of  California. 
In  the  matter  of  \ 

Drawing  and  Summoning  a  Trial  Jury,  j 

It  appearing  to  the  satisfaction  of  the  court  that  the  business  of 
the  Superior  Court  requires  the  attendance  of  a  trial  jury  for  the  trial 
of  criminal  cases,  also  for  the  trial  of  civil  causes  at  issue  in  said 
court,  and  that  no  jury  is  in  attendance. 

It  is  hereby  ordered  that  the  names  of  {stating  number')  jurors  be 
drawn  from  the  trial  jury  box  on  Monday^  the  ninth  day  oi  January^ 
i899,  at  ten  o'clock  A.  m.,  and  that  said  jurors  so  drawn  be  summoned 
to  attend  at  the  court-room  of  this  court  at  San  Rafael  in  the  county 
of  Marin,  state  of  California,  on  Motiday,  the  sixth  day  of  February^ 
i2>99,  at  ten  o'clock  a.  m.  ,  to  serve  as  trial  jurors. 

John  Marshall,  Judge  of  the  Superior  Court. 

Dated  the  ninth  day  oi  January,  i899. 

c.  Grand  and  Petit  Jurors. 
Form  No.  12238.' 

In  the  matter  of  Dra7ving  of  Grand  and  Petit ) 

Jurors  for  the  Term  of  October,  A.  D.  1899,  > 

of  the  District  Court  of  Arapahoe  County.  ) 

At  this  day  it  is  ordered  by  the  court  that  the  clerk  of  said  court, 
with  the  assistance  of  the  sheriff  of  said  county,  draw  and  cause  to 
be  summoned  according  to  the  statute  in  such  cases  made  and  pro- 
vided, for  the  October  term,  a.  d.  \W9,  of  the  District  Court  of 
Arapahoe  county ,  grand  and  petit  jurors  as  follows,  to  wit: 

One  panel  of  twelve  grand  jurors,  returnable  on  Tuesday,  the  third 
day  of  October,  at  the  hour  of  ten  o'clock  in  the  forenoon  of  said  day. 

One  panel  of  twenty-four  petit  jurors,  returnable  on  Tuesday,  the 
ninth  day  of  October,  A.  D.  i899,  at  the  hour  of  ten  o'clock  in  \\\q.  fore- 
noon of  said  day. 

Risner  v.  Com.,  95  Ky.  539,  was  as  fol-  lowing  order:  "  No  petit  jurors  having 
lows:  "  All  the  names  in  the  drum  or  been  drawn  and  summoned  for  this 
jury-wheel  being  drawn  by  the  judge  of  term  of  court,  and  it  satisfactorily  ap- 
the  court,  and  the  jury  not  being  com-  pearing  to  the  court  now  here  that  the 
pleted,  it  is  ordered  that  the  jury  com-  attendance  of  said  jurors  is  necessary, 
missioners  reconvene  for  the  purpose  it  is  therefore  hereby  ordered  and  di- 
of  selecting  other  jurors."  Following  rected  that  thirty-Jive  qualified  jurors 
which  was  a  recital  that  "Said  com-  be  forthwith  drawn  and  summoned  in 
missioners,  after  selecting  one  hundred  pursuance  of  the  statute  in  such  cases 
names  and  placing  them  in  the  jury-  made  and  provided,  to  be  and  appear  in 
wheel,  returned  same  into  court  and  saidcourtatM^f«'«r^/i^«J^,  in  the  village 
delivered  the  same  to  the  judge,  who  of  5««// 5/^.  vl/ariV,  in  said  county,  with- 
drew from  said  wheel  one  hundred  out  delay,  to  serve  as  such  petit  jurors." 
names,  as  required  by  law,  to  serve  as  1.  California.  —  Code  Civ.  Proc. 
jurors  at  this  term,  and  the  clerk  is  or-  (1897),  §  214.  See  also  list  of  statutes 
dered  to  certify  said  list  to  the  sheriff  cited  supra,  note  i,  p.  957. 
who  is  directed  to  summon  each  and  2.  Colorado.  —  Mills'  Anno.  Stat. 
^\  oi  %^\A  one  hundred  \\xrox%."  (1891;,  §  zfyo'i  et  seq.     See  also  list   of 

In  People  v.  Coughlin,  67  Mich.  466,  statutes  cited  supra,  note  i,  p.  957. 

it  appears  that  at  the  opening  of  the  This  form  is  substantially  .that  given 

term  the   circuit  judge  made  the  fol-  in  Richards'  Civ.  &  Cr.  F.  52. 
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Form  No.  12239.' 
(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  500.) 

In  the  name  of  the  People  of  the  State  of  New  York. 

(seal)     To  the  Sheriff  of  the  County  of  Suffolk. 

Whereas,  a  trial  term  of  the  Supreme  Court  is  to  be  held  in  and  for 
the  county  of  Suffolk,  at  the  court-house,  in  the  town  of  Riverhead,  on 
the  first  Monday  of  October,  a.  d.  i85P;  we  command  you,  in  pursu- 
ance of  the  provisions  of  the  Revised  Statutes  of  the  state  of  New 
York  in  such  case  made  and  provided. 

First.  That  you  summon  the  several  persons  who  have  been  drawn 
in  said  county  of  Suffolk  pursuant  to  law  to  serve  as  grand  jurors  and 
petit  jurors  at  said  court  to  appear  thereat. 

Second.  That  you  bring  before  said  court  all  prisoners  then  being 
in  the  jail  in  said  county,  together  with  all  processes  and  proceedings 
in  any  way  concerning  them  in  your  hands  as  such  sheriff. 

Third.  That  you  make  proclamation  in  the  manner  prescribed  by 
law,  notifying  all  persons  bound  to  appear  at  said  court  by  recog- 
nizance or  otherwise,  to  appear  thereat,  and  requiring  all  justices  of 
the  peace,  coroners  and  other  officers  who  have  taken  any  recog- 
nizance for  the  appearance  of  any  person  at  such  court,  or  who 
shall  have  taken  any  inquisition  or  examination  of  any  prisoner  or 
witness  to  return  such  recognizance  or  inquisition  and  examination 
to  the  said  court  at  the  opening  thereof  on  the  first  day  of  the 
term. 

Witness  the  Hon.  John  Marshall,  Justice  of  the  Supreme  Court,  this 
fifth  day  oi  September,  a.  d.  i2>99. 

Calvin  Clark,  Clerk. 

Daniel  Webster,  District  Attorney. 

Form  No.  12240.* 

State  of  North  Dakota,  )  In  District  Court, 

Connty  oi  Burleigh.        )      '     6/'jc/-^  Judicial  District. 
To  the  Clerk  of  said  Court,  for  the  County  of  Burleigh: 

Sir:  It  is  hereby  ordered  that  a  petit  jury,  consisting  of  {stating 
number')  men  competent  to  serve  as  jurors,  be  drawn  and  summoned 
by  the  sheriff  of  said  county  from  the  county  of  Burleigh,  to  be  and 
appear  at  a  term  of  said  court,  commencing  at  the  court-house  at 
Bismarck,  the  county  seat  of  said  county  of  Burleigh,  on  the  twenty- 
eighth  day  oi  November,  a.  d.  iW9,  at  ten  o'clock  in  the  forenoon  of 
said  day. 

Also  ordered  that  a  grand  jury,  consisting  of  {stating  number) 
men  competent  as  jurors,  be  summoned  in  the  same  manner,  to 
appear  on  the  twenty-eighth  day  of  November,  a.  d.  x2>99,  at  the  same 
place. 

John  Marshall,  Judge. 

Dated  the  twenty- seventh  day  of  October,  iS99. 

1.  ATew  York.  —  Birds.  Rev.  Stat.  §  442  et  seq.  See  also  list  of  statutes 
(1896),  p.- 3041,  §  27  ei  seq.  cited  supra,  note  i,  p.  957. 

2.  North  Dakota.  —  Rev.  Codes  (1895), 
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12242. 


Form  No.  12241.1 


)  In  Circuit  Court, 


State  of  South  Dakota, 

County  oi  Bon  Homme,  f  First  Judicial  Circuit. 

To  the  Clerk  of  Court  within  and  for  the  County  of  Bon  Homme  and 
State  of  South  Dakota : 

Sir:  It  is  hereby  ordered  that  a  panel  consisting  of  {stating  num- 
ber^ good  and  lawful  men,  competent  to  serve  as  petit  jurors,  be 
drawn  as  provided  by  law,  to  be  and  appear  at  the  court-house  in  the 
city  of  Tyndall,  county  and  state  aforesaid,  on  Tuesday,  the  fifth  day 
oi  December,  a.  d.  18PP,  at  the  hour  of  ten  o'clock  in  they<?r<rnoon  of 
said  day,  and 

It  is  further  ordered  that  a  panel  consisting  of  {stating  number) 
good  and  lawful  men,  competent  to  serve  as  grand  jurors,  be  drawn 
as  provided  by  law,  to  be  and  appear  at  the  court-house  in  the  city  of 
Tyndall,  county  of  Bon  Homme,  and  state  aforesaid,  on  Tuesday,  the 
fifth  day  oi  December,  a.  d.  \W9,  at  the  hour  of  ten  o'clock  in  the 
forenoon  of  said  day. 

Done  at  Tyndall,  South  Dakota,  this  ^rj/ day  of  November,  k.  d.  i8P9. 
By  the  court: 

John  Marshall,  ]\xdge. 


d.  Additional  Jurors  to  Complete  Panel.^ 


1,  South  Dakota.  —  Laws  (1899),  c.  74 
(relating  to  grand  jurors);  Dak.  Cpmp. 
Laws  (1887),  §  444  (relating  to  petit 
jurors).  See  also  list  of  statutes  cited 
supra,  note  i,  p.  957. 

2.  Precedents.  —  In  People  v.  Lauder, 
82  Mich.  log,  appears* this  entry:  "Or- 
dered, that  the  clerk  forthwith  draw, 
according  to  law,  the  names  of  three  (?) 
persons  to  serve  as  grand  jurors  at  the 
present  term  of  court,  and  to  be  and 
appear  in  the  court  September  12,  at  2 
p.  m."  In  this  case  it  was  held  that 
the  order  to  draw  three  additional 
names,  for  the  purpose  of  securing 
the  summoning,  if  possible,  of  a  juror 
whose  name  remained  in  the  box  and 
who  was  a  stenographer,  was  within  the 
discretion  of  the  court  and  not  improper. 

In  People  v.  Mallon,  3  Lans.  (N.  Y.) 
224,  the  order  was  as  follows: 

^     ^      [  Indictment  for  murder 

Hugh  Mallon.  \        '«  '^'  A"''  '^'S^^'- 

There  being  only  twenty  jurors'  names 
in  the  box,  on  motion  of  the  district 
attorney,  it  is  ordered  by  the  court, 
pursuant  to  the  statute,  that  the  sheriff 
of  the  county  of  Oneida  do  forthwith 
summon  from  the  county  at  large  one 
hundred  persons,  duly  qualified  to  serve 
as  jurors,  to  complete  the  number  re- 
quired by  law,  to  attend  on  Tuesday 
morning,  the  twenty-eighth  day  ol  June, 


at  nine  o'clock  in  the  forenoon  of  that 
day." 

In  People  v.  Thurston,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.  Gen.  T.)  49, 
the  following  order  is  found:  "  It  being 
my  opinion  that  more  than  thirty-six 
petit  jurors  will  be  required  at  the  next 
term  of  the  court  of  Oyer  and  Terminer, 
appointed  to  be  held  at  the  Court  House 
in  Owego,  in  and  for  the  county  of 
Tio_^a,  on  the  second  Monday  of  October 
next,  I  do  therefore  order  that  twenty- 
four  additional  petit  jurors  be  drawn, 
and  summoned  according  to  law,  to 
attend  the  said  term  of  said  court. 

Dated  August  6th,  iS^/. 

W.  H.  Shankland, 
One  of  the  Justices  of  the 

Supreme  Court." 

In  this  case  it  was  held  that  where 
a  justice  of  the  supreme  court  had 
made  an  order  for  summoning  twenty- 
four  additional  jurors,  and  after  draw- 
ing of  the  first  thirty-six,  and  before 
the  drawing  of  the  additional  twenty- 
four,  the  old  jury  list  had  been  de- 
stroyed, as  required  by  law,  and  a 
new  jury  list  had  been  substituted, 
and  it  happened  that  one  of  the  twenty- 
four  had  been  previously  drawn  as 
one  of  the  thirty-six,  so  that  in  fact 
only  twenty-three  additional  jurors  had 
been  drawn,  a  challenge  to  the  array 
for  that  cause  was  properly  overruled. 
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Form  No.  122 42.1 

State  of  North  Dakota^  \  In  District  Court, 

County  of  Burleigh.        \     '     Sixth  Judicial  District. 

And  now,  to  wit:  on  this  twenty-eighth  day  of  November^  a.  d.  iS99, 
the  panel  of  grand  {or petit)  jurors  not  being  complete  (or  the  panel 
of  petit  jurors  being  exhausted),  the  court  orders  that  the  sheriff  or 
his  deputy  summon  without  delay  {stating  number)  good  and  lawful 
men,  having  the  qualifications  of  jurors,  to  appear  forthwith  before 
the  court,  and  serve  as  grand  {or petit)  jurors. 

I,  Calvin  Clark,  clerk  of  said  court,  do  certify  that  the  above  is  a 
true  copy  of  an  order  made  this  twenty-eighth  day  of  November,  i899, 
as  the  same  remains  of  record  in  said  court. 

(seal)  Calvin  Clark,  Clerk. 

4.  Notice  of  Dpawingf. 

Form  No.  12243.* 

The  State  of  Kansas, 
County  of  Cowley. 

To  Simon  Stevenson,  Sheriff,  Abraham   Kent  and  John  Smith,  Justices 
of  the  Peace,  of  the  County  of  Cowley,  State  of  Kansas: 

Whereas,  the  Honorable  John  Marshall,  judge  of  the  thirteenth 
judicial  district  of  the  state  of  Kansas,  did  on  the  nineteenth  day  of 
September,  a.  d.  \W9,  make  an  order  for  the  grand  jury  to  be  drawn 
and  summoned  to  attend  at  the  October  term,  a.  d.  \2>99,  of  the  District 
Court  of  Cowley  county,  of  the  state  of  Kansas; 

You  are  hereby  notified  to  attend  the  drawing  of  said  grand  jury, 
and  that  said  drawing  will  take  place  at  my  office  in  the  city  of  Winfield, 
in  said  county,  on  the  twenty-second  day  of  September,  a.  d.  xW9,  at 
ten  o'clock  in  \ht  forenoon. 

Given  under  my  hand  and  official  seal  this  nineteenth  day  of 
September^  A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk  of  the 

District  Court  of  Cowley  County,  Kansas. 

5.  Sheriff's  Return  to  Order. 

Form  No.  12244.^ 

Order  to  make  new  selection  of  jurors  selection  of  jurors;  that  the  said  per- 

under  Pa.  Laws  (1874),  p.  46,  is  set  out  sons  so  selected  shall  be  citizens  of  the 

in  Kell  v.  Brillinger,  84  Pa.  St.  276.     It  county  of  York,  duly  qualified  to  serve 

appearing  that  the  jury  commissioners  as  jurors  for  said  county,  and  that  the 

had  disregarded  the  law  in  the  selec-  number  to  be  placed  in  the  wheel  shall 

tion  of  the  jurors,  the  court,  upon  mo-  be  three  hundred." 

tion  to  qua$h  the  array,  made  an  order  1.  North  Dakota. — Rev.  Codes  (1895), 

that  the  jury  commissioners  "should  §456  et  seq.     See  also  list  of  statutes 

convene  and  forthwith  takeout   of  the  cited  supra,  note  i,  p.  957. 

wheel    from    which   such    jurors    were  2.  Kansas. — Gen.  Stat.  (1897),  c.  94, 

drawn  all  the  names  therein  deposited  %<^  et  scq.\  c.  102,  §  95.     See  also  list  of 

and   make  a  new  selection  of  persons  statutes  cited  supra,  note  i,  p.  957. 

and  deposit  their  names  in  the  wheel  3.  Ne7v    York.  —  Birds.    Rev.     Stat, 

for  the  remainder  of  the  current  year,  (1896),  p.  3041,  §27  et  seq.     See  also  list 

in  the  manner  directed  by  the  several  of    statutes    cited     supra,  note    i,     p. 

Acts  of   Assembly  in    relation    to   the  957.                           ' 
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j-  ss. 


(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  501.) 
State  of  New  York^ 
County  of  Suffolk. 

I  have  executed  the  within  precept  as  I  am  within  commanded,  by 
having  duly  summoned  the  jurors  drawn  for  the  court  mentioned 
therein  to  appear  thereat,  by  making  immediate  proclamation  as 
therein  commanded,  and  causing  the  same  to  be  published  in  a  public 
newspaper  printed  in  said  county  once  a  week  from  the  receipt  of 
said  precept  until  the  time  appointed  for  said  court,  and  by  having 
the  prisoners  in  jail  brought  before  said  court,  with  all  processes  and 
proceedings  in  any  way  concerning  them  in  my  hands. 

Dated  at  Riverhead  \)t\\%  second  day  of  October^  a.  d.  \W9. 

Simon  Stevenson,  Sheriff  of  Suffolk  County. 

6.  List  of  Jurors  Drawn  or  Selected.^ 

a.  Certified  by  Clerk. 

Form  No.  12245.* 

Copy  of  Jury  List. 

1.  Peter  Jones. 

2.  (JNaming  other  jurors.") 
The  State  of  Texas.,  \ 

County  of  Freestone.  \  I,  Calvin  Clark,  clerk  of  the  District  Court  in 
and  for  said  county,  do  hereby  certify  that  the  foregoing  list  of  grand 
(or  petit)  jurors  is  a  true  and  correct  copy  of  the  original  list  selected 
by  the  jury  commissioners  of  this  county,  to  serve  at  the  January 
term,  i2>99,  of  said  court;  said  jurors  to  be  and  appear  at  the  court- 
house of  said  county,  in  Fairfield,  on  the  second  day  of  October,  iS99, 
at  ten  o'clock  a.  m.,  then  and  there  to  serve  as  grand  (or  petit)  jurors 
for  the  first  week  of  the  October  term  of  said  court. 

Witness  my  hand  and  seal  of  office,  at  Fairfield,  this  second  day  of 
September,  iS99. 

(seal)  Calvin  Clark,  Clerk, 

^  District  Court,  Freestone  County. 

b.  Certified  by  County  Commissioners. 

Form  No.  12246.' 

Certified  List  of  Jurors. 
State  of  Minnesota,  \ 

County  of  Winona.  \  '  I,  Charles  Boone,  chairman  of  the  board  of 
county  commissioners  of  Winona  county,  state  of  Minnesota,  do  hereby 

1.  Precedent.  —  See  State  v.  Strauder,  3.  Minnesota.  — Stat.  (1894),  §  673  et 
II  W.  Va.  745.  seq.     See  also  list  of  statutes  cited  jw^ra, 

Jaror  Drawn  Twice. —  The  fact  that  note  i,  p.  957. 

the   name  of   q^e    person    was   drawn  In  cities  of  more  than  two  hundred  thou- 

twice   as   a  juror  does  not  vitiate  the  sand  population  the  judges  of  the  dis- 

panel.     Gay  v.  State.  (Te.\.  Crim.  App.  trict  court  and  hot  the  board  of  couQty 

1S99)  49  S.  W.  Rep.  612.  commissioners   shall,   in   December  of 

2.  Texas. —  Rev.  Stat.  (1895),  art.  3174  each  year,  draw  the  list  of  grand  jurors 
et  seq.  See  also  list  of  statutes  cited  and  petit  jurors.  Minn.  Laws  (1899), 
supra,  note  i,  p.*957.  c,  151. 
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certify  that  the  following  is  a  correct  list  of  the  names  of  per- 
sons selected  by  said  board  of  county  commissioners,  at  their 
««;?««/ session,  held  on  the  M/r^day  oi  January,  a.  d.  i89P,  to  serve 
as  grand  {ox  petif)  jurors  in  the  District  Court  of  the  third  judicial 
district,  in  and  for  said  county  of  Winona,  according  to  law. 
Dated  this  //^/r^day  oi  January,  a.  d.  \W9. 

Charles  Boone, 
Chairman  Board  of  County  Commissioners. 
Attest: 

Carl  Anderson, 

County  Auditor  and  ex-ofl&cio  Clerk  of  Board. 

Names. 

1.  Peter  Jones. 

2.  (Continuing,  naming  seventy-one  other  persons^ 

e.  Certified  by  Jury  Commissioners. 
(1)  In  General.^ 

Form  No.  12247.* 

List  of  Petit  Jurors. 
List  of  the  petit  jurors  selected  to  serve  at  the  September  term^ 
\W9,  of  t\it  Pulaski  county,  Arkansas,  Circuit  Court: 

1.  Peter  Jones. 

2.  {Naming  other  jurors  selected.") 

We,  the  undersigned,  hereby  certify  that  the  foregoing  is  a  list  of 

petit  jurors  selected  by  us  as  jury  commissioners,  to   serve  at  the 

September  term,  i  W9,  of  the  Pulaski  Circuit  Court. 

James  Black,  )  j 

Alexander  White,  >•  ^        J.    X 

rri.         /^  \  Commissioners, 

Thomas  Green,       ) 

1.  Precedent. — In  Hester  v.  State,  103  to  meet  the  nth  day  of  December,  a.  d. 

Ala.  83,  the  list  commenced  as  follows:  187c?,  from  the   body  of  the  county  of 

"State  oi  Alabama,  \   Fall  Term,  189^.  Armstrong,  according  to  the  writ  hereto 

De  JCalb  Couniy .    )    Grand  Jurors.  annexed,  dated  nth  day  oi  December, 

At  a  meeting   of  the   jury  commis-  A.  d.  liyS. 

sioners  of  said  county  held  on  17th  day  Witness  our  hands, at  Kittanning,  this 

oi  November,  i&Qj,  the  time  prescribed  nth  day  oi  December,  a.  d.  i87<y. 

by  law,  the  following  named  persons  Joseph  Clark, 

were  duly  and  legally  drawn  to  serve  C.  C.Jessup, 

as  grand  iuTors  for  theyrt/Zterm  oi  cir-  Elisors." 

cuit  court,  189^  of  said  county,"  etc.  Certificate  Attached  to  List.  —  In  Lynch 

Eetumof  elisors  is  set  out  in  Williams  v.  Com.,  77   Pa.   St.   205,  is  set  out  a 

V.  Com.,  91  Pa.  St.  493,  as  follows:  certificate   which  was  attached  to    the 

"  List  of  the  names  of  the    persons  list  of  jurors  drawn,  which  is  as  fol- 

summoned  to  serve  as  traverse  jurors  lows: 

in  the    Court  of  Common   Pleas,  to  be  "  We  do  hereby  certify  that  the  fore- 

holden  at  Kittanning,  in  and   for  the  going    is  an  accurate    list   of   persons 

county  of  Armstrong,  commencing  on  drawn    by  the    sheriff   and    jury    com- 

the  nth  day  oi  December,  A,  D.  187^,  at  missioners  to  serve  as^rand  jurors," 

2  o'clock  p.  m."     {Here  followed  a  list  etc. 

of  the  names   simply,  vjithout  any  resi-  This  was  signed 

dence  or  occupation^  ''Hugh  S.  Fleming,  SheriflF. 

"We  do  hereby  certify  that  the  fore-  A.  B.  Hayden,John  Young,  Jr., 

going  is  an  accurate  list  of  the  names  Jury  Commissioners." 

of  persons  summoned  by  us  for  jurors,  2.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

968  Volume  10. 


12248.  JURIES.  12248^ 

Form  No.  12248.' 

(Precedent  in  State  v.  Green,  49  La.  Ann.  62.)' 

General  Venire  List. 

August  19,  iS96. 
(^Here  follow  three  hundred  names.} 
State  of  Louisiana, 
Parish  of  Ascension. 

Be  it  remembered  that  on  the  19th  day  of  August,  iS96,  we  the 
undersigned  jury  commissioners  of  the  parish  of  Ascension,  duly 
appointed  by  the  judge  of  the  Twentieth  Judicial  District  Court,  evi- 
dence of  which  appointment  being  duly  entered  upon  the  minutes  of 
said  court  and  duly  sworn  evidence  of  which  being  filed  and  of  record, 
did  meet  at  the  office  of  clerk  of  said  court;  and  Christian  Kline,  one  of 
the  commissioners,  in.the  presence  of  the  other  commissioners  and  two 
disinterested  witnesses,  proceeded  to  draw  from  the  "general  venire 
box,"  one  at  a  time,  the  number  of  names  of  persons  required  for 
service  at  the  ensuing  term  of  the  Twentieth  Judicial  District  Court 
of  this  parish,  to  be  holden  on  Monday,  October  12,  i896.  And  there- 
from yf/Ty  names  were  drawn  to  compose  the  grand  and  petit  jurors 
for  the  first  week  of  the  said  term  of  court,  to-wit:  (^Fifty  names?) 

And  it  being  the  judgment  of  the  jury  commissioners  that  a  jury 
may  be  required  for  the  second  week  of  said  court  at  said  term,  thirty 
additional  names,  to  serve  as  petit  jurors  for  the  second  \ieeVoi  said 
court,  were  in  the  same  manner  and  at  the  same  time  drawn  from 
said  "  general  venire  box,"  and  were  as  follows,  to-wit:  {^Thirty  names.") 
And  it  being  the  judgment  of  the  jury  commissioners  that  a  jury 
may  be  required  for  the  third  week  of  said  court  at  said  term,  thirty 
additional  names,  to  serve  as  petit  jurors  for  the  third  week  of  said 
court,  were  in  the  same  manner  and  at  the  same  time  drawn  from 
said  "  general  venire  box,"  and  were  as  follows,  to-wit:  (^Thirty  names.) 
And  the  said  commissioners  did  thereupon  place  the  ballots  which 
were  so  drawn  for  each  week  in  separate  envelopes,  under  seal,  and 
endorsed  thereon  the  week  for  which  they  were  respectively  drawn, 
and  the  whole  being  placed  in  a  box  provided  for  that  purpose,  said 
box  was  sealed  and  placed  in  the  custody  of  the  clerk  of  the  court 
for  use  at  the  next  term  of  the  District  Court  of  this  parish. 

In  faith  whereof  we  have  signed  the  present  process  verbal  in  the 
presence  of  one  another  on  the  day,  month  and  year  first  above  written. 

C.  Kline. 
C.  A.  Bullion. 
J.  E.  Landry. 
John  F.  Landry. 
Fred.  Landry,  Clerk. 
Witnesses:  J-  F.  Fernandez. 

J.  T.  Blouin. 
A  true  copy: 
(seal)  Fred.  Landry,  Cerk  of  Court. 

§4273.     See  also  list  of  statutes  cited     art.  116.     See  also  list  of  statutes  cited 
supra,  note  l,  p.  957.  supra,  note  i,  p.  957. 

1.  Louisiana.  —  Rev.  Laws  (1897),  p.  2.  In  this  case  it  was  held  that,  in 
507;  Laws  (1896),  p.  144;  Const.  (1898),     order  to  quash  a  venire  facias  on  the 
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Form  No.  i  2  2  4  9 .  • 

List  of  Petit  Jurors  Drawn. 
List  of  persons  drawn  by  the  jury  commissioners,  as  appointed  by 
the  Honorable  County  (ZowxX.  oi  Freestone  cownty ^  Texas,  at  the /u/y 
term,  i899,  to  serve  as  petit  jurors,  during  the ^rst  week  of  the  Octo- 
ber term,  i899,  of  the  said  County  Court,  to  wit: 
I.    Peter  Jones  {naming  other  jurors^. 

We,  the  jury  commissioners,  certify  that  the  foregoing  is  a  list  of 
the  names  of  persons  drawn  by  us  for  the  first  week  of  the  County 
Court  of  Freestone  county,   Texas,  at  the  October  term,  \W9. 

James  Black,  ) 

Alexander  White,  v  Jury  Commissioners. 
Thomas  Green,      ) 

(2)  Alternate  Jurors. 

Form  No.  12250.' 

List  of  Alternate  Grand  Jurors. 
List  of  the  alternate  grand  jurors  to  serve  at  the  September  term, 
\W9,  of  the  Pulaski  county,  Arkansas,  Circuit  Court : 

1 .  Peter  Jones. 

2.  {Naming  other  jurors  selected.^ 

We,  the  undersigned,  certify  that  the  above  is  the  list  of  alternate 
grand  jurors,  selected  by  us  as  jury  commissioners,  to  serve  at  the 
September  term,  \Z99,  of  the  Pulaski  Circuit  Court. 

James  Black,  ) 

Alexander  White,  >•  Jury  Commissioners. 

Thomas  Green,      ) 

(3)  Order  for  Nunc  pro  Tunc  Certification. 

Form  No.  i  2  2  5  i .' 

(Precedent  in  Jackson  v.  State,  76  Ga.  559.)* 

It  appearing  to  the  court  that  James  Tobin,  Charles  S.  Bohlor, 
Chas.  H.  Sibley  and  Walter  A.  Clark,  four  of  six  jury  commissioners 

ground  of  irregularity  in  the  proceed-  Alexander  White, 

ings  of  the  jury  commissioners  in  draw-  Thomas  Green, 

ing  a  jury  panel,  the  objection  must  be  Jury  Commissioners. 

made  clearly  and  with  certainty.  Filed  in  open  court  the  twenty-fifth 

1.  Texas.  —  Rev.    Stat.    (1895),    arts,  day  of  September,  iSgg. 

3159,    3160.     See    also    list  of  statutes  Calvin  Clark,  Clerk, 

cited  supra,  note  i,  p.  957.  By  Daniel  Clark,  D.  C. 

2.  Arkattsas.  —  Sand.  &  H.  Dig.  Opened  the  twenty-fifth  day  of  Sep- 
(1894),  §  4271.     See  also  list  of  statutes  tember,  1899. 

cited  supra,  note  i,  p.  957.  Calvin  Clark,  Clerk." 

Indorsement  upon  sealed  list  of  grand  3.  Georgia. —  3  Code  (1895),  §  813  et 

jurors  (Sand.  &  H.  Dig.  Ark.  (1894),  §  seq.     See  also  list  of  statutes  cited  j«;>ra, 

4272)  may  be  as  follows:  note  i,  p.  957. 

"  List  of  4.  In  this  case  it  was  held  that  there 

Grand  Jurors,  was  no  error  in  allowing  the  jury  list 

Pulaski  Circuit  Court,  to  be  completed  by  attaching  thereto  a 

For  September  Term,  X%gg.  nunc  pro  tunc   certificate  of  the   jury 

James  Black,  commissioners. 
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who  revised  the  list  of  grand  and  traverse  jurors  at  the  time  of  the 
last  revision  prescribed  by  law,  are  here  in  court,  the  two  other  jury 
commissioners,  Chas.  Spaeth  and  Joshua  K.  Evans,  having,  since  the 
date  of  said  revision,  departed  this  life,  and  that  said  surviving  com- 
missioners are  ready  to  certify  that  the  list  made  out  at  said  revision 
and  now  presented  to  them,  contains  all  the  names  placed  in  the 
grand  and  the  traverse  jury  boxes  respectively  at  said  last  revision. 
And  the  clerk  of  this  court,  who  is  ex  officio  clerk  of  said  board  of 
jury  commissioners,  is  also  ready  to  certify  to  said  list,  and  that  the 
names  of  the  grand-jurors  mentioned  in  the  third  plea  in  abatement 
are  in  the  jury  box  by  them  revised  and  on  the  list  made  out  by  them 
at  said  revision. 

It  is  ordered  that  said  commissioners  and  said  clerk  be  allowed  to 
certify  said  list  nunc  pro  tunc. 

[Dated  \.\i\%  fijteenth  day  of  April,  a.  d.  \%85. 

H.  C.  Roney,  J.  6".  C.  ^.  C.]i 

d.  Certified  by  SherilT,  Clerk,  etc.* 

Form  No.  12252.* 

List  of  petit  jurors  drawn  the  twenty-second  ASiy  of  September,  iS99, 
for  the  term  of  the  District  Court  of  Cowley  county,  beginning  the 
sixth  day  oi  November,  a.  D.  i899: 

Name.  City  or  Township.  Post-office  Address. 

Peter  Jones.  Arkansas  City,  Arkansas  City. 

(^Naming  other  persons  drawn,  stating  the  city  or  township  and  post-office 
address  of  each.) 

1.  The  matter  enclosed  by  [  ]  is  not  S.  Holcombe,  one  of  the  judges  of  the 
found  in  the  reported  case.  Court  of  Common  Pleas,   acting  clerk, 

2.  Precedents.  —  In  Burroughs  v.  (the  clerk  of  said  county  being  sick,)  at 
State,  17  Fla.  643,  appears  this  entry:  ihe  court-house  in  Flemington,  in   open 

^^  Madison   C.    H.,    Fla.,  court,    in   the    presence   of  Alexander 

March   /j>,  1879.  Wurts    and    Ferdinand    S.    Holcombe, 

We  the  undersigned,  R.  M.  Wither-  judges,  this  6th  day  oi  November,  a.  d. 

spoon,  C.  J.,  Thomas  J.  Ellison,  deputy  1877,  pursuant  to  the  directions  of  the 

sheriff,  and  John  M.  Beggs,  Clerk   of  statutes  in   such  case  made  and   pro- 

the   Circuit  Court,   met  in  the  clerk's  vided,"    etc.,    accompanied     by    lists 

oflSce  this  day  and  proceeded  to  draw  signed  by  the  sheriff  and  acting  clerk, 

the  grand  and  petit  jurors  for  the  spring  The  certificate  of  the  judge  was:  "That 

term  of  the  OVfMiV  Court  for   April  31,  the    jurors   named    in    said    list   were 

1879,  whereupon  the  following  persons  selected  in  all  respects  according  to  the 

were  drawn,  to-wit:  provisions  of  the  act  entitled  'An  act 

Gra.nd.  ]\iroTs:  {naming  them).  concerning     jurors,'    approved     April 

Petit  Jurors:  "    (naming  them),  etc.  21st,  1876,"  etc. 

In  Poulson  v.  Union  Nat.  Bank,  40  Certificate  of  drawing  jurors  is  set 

N.  J.  L.  563,  the  list  of  jurors  is  set  out  out  in  full  in  Friery  v.  People,  2  Keyes 

as  follows:  (N.  Y.)  424.     In  this  case  it  was  held 

"  List  of  the  names  of  duly  qualified  that    any    irregularity    attending    the 

jurors   drawn   to  serve  at  the   Circuit  drawing  of   jurors,  not   changing   the 

Court,  Couri  of  Oyer  and  Terminer  and  persons  who  are  to  compose  the  jury. 

General  Jail  Delivery,  Court  of  Common  will  not  constitute  good  cause  of  chal- 

Pleas  and  General  Quarter   Sessions  of  lenge  to  the  array. 

the  Peace,  to  be  holden  at  Flemington,  in  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  94, 

and  for  the  county  of  Hunterdon,  on  the  §   13.     See   also  list  of  statutes   cited 

first   Tuesday  of  December,  A.   D.  1877,  supra,  note  I,  p.  957. 
by  Wesley  Bellis,  sheriff,  and  Ferdinand 
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We  hereby  certify  that  the  above  is  a  correct  list  of  names  of  per- 
sons drawn  in  our  presence  to  serve  as  jurors  at  the  November  term 
of  the  District  Court  of  Cowley  county,  Kansas. 

Simon  Siezienson,  Sheriff, 
Abraham  Kent,  J.  P. 
John  Smith,  J.  P. 
Attest: 

Calvin  Clark,  County  Clerk. 

Form  No.  12253.' 

State  of  Kansas,  Cowley  County,  ss. 

We,  Simon  Stevenson,  sheriff  of  said  county,  Abraham  Kent  and  John 
Smith,  justices  of  the  peace  of  said  county,  and  Calvin  Clark,  county 
clerk  of  said  county,  do  hereby  certify  that  on  the  twenty-second  day 
of  September,  a.  d.  \W9,  the  persons  hereinafter  named,  whose  places 
of  residence  are  as  hereinafter  stated,  were  duly  drawn  to  serve  in 
the  District  Court  for  the  thirtee?ith  judicial  district,  sitting  in  and  for 
the  county  of  Coivley  in  the  state  of  Kansas,  as  grand  jurors  at  the 
October  term,  a.  d.  18^^,  of  said  court: 

Names  of  Persons.  Places  of  Residence. 

Peter  Jones.  Arkansas  City. 

{Naming  other  persons  drawn,  stating  their  residences  respectively.') 

In  witness  whereof  we  have  hereunto  set  our  hands  and  said  county 
clerk  has  hereunto  affixed  the  seal  of  said  county  at  his  office,  in 
Winfield  in  said  county,  this  twenty-second  dajv  of  September,  a.  d.  i2>99. 

Simon  Stevenson,  Sheriff. 
^         ,.  Abraham  Kent,  Justice  of  the  Peace. 

^         ''  John  Smith,  Justice  of  the  Peace. 

Calvin  Clark,  County  Clerk. 

Form  No.  12254.' 

Venire  for  Jury  —  District  Court. 
List  of  names  of  persons  this  day  drawn  to  serve  as  grand  (or petit) 
jurors,  at  a  term  of  the  District  Court  to  be  held  in  the  county  of 
Winona  and  state  of  Minnesota,  Third  Judicial  District,  on  the 
eighteenth  day  of  September,  a.  d.  i^99,  it  being  the  third  Monday  of 
said  September. 

Names  of  Jurors.  Town.  Residence. 

1.  Peter  Jones.  {Naming  it.)  {Stating  it.) 

2.  {Continuing,  naming  the  other  Jurors.) 

State  of  Minnesota,  )  District  Court,  T'/^/V^  Judicial  District. 

County  of  Winona.  )  ^^'  Clerk's  Office. 

We,  the  undersigned,  Calvin  Clark,  clerk  of  the  District  Court  of 
said  Winona  county,  Simon  Stevenson,  sheriff  of  said  Winona  county, 
and  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  Winona 
county,  do  hereby  certify  that  the  foregoing  is  a  true  and  correct  list 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  94.  2.  Minnesota. — Stat.  (1894),  ^§  5600, 
§  14  ^^  j^^.;  c.  102,  §  95.  See  also  list  of  7174.  See  also  list  of  statutes  cited 
statutes  cited  supra,  note  i,  p.  957.  supra,  note  i,  p.  957. 
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of  the  names  of  persons  this  day  drawn  by  the  clerk  of  said  District 
Court,  in  our  presence,  to  serve  as  grand  (or petit)  jurors  at  the  gen- 
eral term  of  said  District  Court,  to  be  held  at  the  court-house  in  the 
city  of  Winona  in  said  county,  on  the  eighteenth  day  of  September,  a.  d. 
i8P9,  and  that  the  drawing  was  made  from  the  jury  box  of  said 
county;  that  seventy-two  names  of  persons  duly  chosen,  selected  and 
elected  by  the  board  of  county  commissioners  of  said  Winona  county, 
at  their  annual  session  va  January,  i899,  as  required  by  law,  were 
placed  in  said  jury  box,  and  the  drawing  of  said  jurors  was  made 
according  to  law. 

Dated  at  the  office  of  said  clerk,  at  Winona,  this  second  day  of 
September,  a.  d.  \Z99. 

Calvin  Clark, 
Clerk  of  District  Court  for  Winona  County. 
Simon  Stevenson, 
Sheriff  of  Winona  County. 
Abraham  Kent, 
Justice  of  Peace  for  Winona  County. 

7.  Setting  Aside  List. 

Form  No.  12255.' 
(Precedent  in  Smaltz  v.  Boyce,  109  Mich.  384.)' 
In  the  Matter  of  the  Returns  of    \ 
Lists  of  Grand  and  Petit  Jurors.  \ 

It  appearing  to  the  court  that,  in  making  the  selections  of  persons 
to  serve  as  grand  and  petit  jurors  in  this  county,  the  returning  officers 
have  disregarded  the  provisions  of  law,  it  is  therefore  ordered  that 
all  such  returns  for  the  year  \WJf  be  set  aside,  and  altogether  held 
for  naught. 

It  is  further  ordered  that  the  supervisors'  and  town  clerks  of  the 
various  townships,  and  the  supervisors  and  aldermen  of  the  various 
wards  of  the  cities,  in  Bay  county,  make  new  lists  of  persons  compe- 
tent and  qualified  to  serve  as  grand  and  petit  jurors  in  this  court,  as 
provided  by  law,  and  cause  the  same  to  be  filed  with  the  clerk  of  this 
court  within  30  days. 

Read,  approved,  and  signed  in  open  court. 

A.  C.  Maxwell,  Circuit  Judge. 

8.  Sheriff's  Return  to  Certified  List. 

Form  No.  12256.* 

State  of  Kansas,  Cowley  County,  ss. 

I  received  the  within  certified  grand  jury  list  on  the  twenty-second 
day  of  September,  i899,  and  executed  the  same  as  follows: 

1.  Michigan.  —  Pub.  Acts  (1893),  No.  his  own  motion,  the  grand  jury  lists 
201;  Oomp.    Laws   (1897),  §   342.     See     having  been  described  illegally. 

also  list  of   statutes  cited  supra,  note  3.  The    use    of    the    word    "  super- 

ii  P-  957-  visors"  instead  of  the  " assessing  offi- 

2.  In  this  case  it  was  held  to  be  cers"  was  not  considered  good  ground 
proper  for  the  circuit  court  judge  to  di-  for  challenge  to  the  array. 

rect  the  return  of  the  new  jury  lists,  of        4.  Kansas,  —Gen.  Stat.  (1897),  c.  94, 
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On  the  twenty-fifth  day  of  September,  a.  d.  i899,  I  delivered  to  Peter 
Jones  {naming  other  persons  so  served).,  within  named,  each  a  personal 
notice  in  writing  to  be  and  appear  before  the  District  Court  in  and 
for  the  county  of  Cowley,  in  the  state  of  Kansas,  at  the  court-house,  in 
the  city  of  IVinfield,  on  the  sixth  day  of  November,  i899,  at  the 
November  term,  a.  d.  \Z99,  of  said  court,  then  and  there  to  serve  as 
grand  jurors  at  said  term  of  said  court.  On  the  twenty-fifth  day  of 
September,  i899,  I  left  at  each  of  the  respective  places  of  residence  of 
Adam  Burns  (^naming  other  persons  so  served)  within  named,  and  with 
persons  of  proper  age,  a  written  notice  to  be  and  appear  before  the 
District  Court  in  and  for  the  county  of  Cowley,  in  the  state  of  Kansas, 
at  the  court-house,  in  the  city  of  IVinfield,  on  the  sixth  day  of  November, 
iS99,  at  the  November  term,  a.  d.  \Z99,  of  said  court,  then  and  there 
to  serve  as  grand  jurors  at  said  term  of  said  court. 

I  further  return,  that  I  cannot  find  the  following  within  named 
persons  in  my  county:  Ulysses  Young,  {naming  other  persons  not  found y 
if  any). 

Simon  Stevenson, 
Sheriff  of  Cowley  County,  Kansas. 

Form  No.  12257.' 

{Attached  to  certified  copy  of  jury  list  the  following:) 

Sheriff's  Return. 
Came  to  my  hand  the  second  day  of  October,  \W9,  and  executed  as 
follows: 

»T„„_  „f  t,,,„-  Date  of  Service.  Manner  of  Service  — 

iName  01  juror.  Month.  Day.  Year.  In  Person  or  by  Notice. 

1.  Peter  Jones.  October  Jf.,  iS99.  In  person. 

2.  Adam  Burns.  October  Jf^  i899.  By  notice. 

3.  {Continuing  in  like  manner  as  to  other  persons  sumi?ioned.) 

The  following  named  jurors  not  summoned  for  reasons  given 
opposite  name: 

1.  Ulysses  Young  {stating  reason  for  not  summoning). 

2.  {Continuing  in  like  manner  as  to  other  persons  not  summoned.) 

I,  Simon  Stevenson,  sheriff  of  Freestone  county,  Texas,  do  hereby 
certify  that  I  have  executed  the  within  summons  in  the  manner  and 
at  the  date  above  set  out,  and  that  in  my  failure  to  summon  certain 
jurors  before  named  I  truly  state  the  diligence  and  give  the  reason 
why  I  failed  to  summon. 

Simon  Stevenson. 

II.  VENIRE  FACIAS. 
1.  Order  for  Writ  Fixing  Time  of  Return. 

Form  No.  12258.' 

State  of  Colorado,        \ 
County  oi  Arapahoe.  \      ' 

It  is  ordered  that  the  venire  to  be  issued  by  the  clerk  of  the 

§14;  c.  102,  ^95.     See  also  list  of  stat-     3174   et  seq.     See   also   list  of  statutes 
utes  cited  supra,  note  i,  p.  957.  cited  supra,  note  i,  p.  957. 

1.   Texas.  —  Rev.    Stat.    (1895),    art.         2.  Colorado.  —  Mills'    Anno.    Stat. 
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county  court  of  Arapahoe  county,  in  the  state  of  Colorado,  for  the  sum- 
moning of  (stating  number^  persons  to  attend  said  court  at  the 
November  term  thereof,  a.  d.  i899,  to  serve  as  petit  jurors,  be  made 
returnable  on  the  first  Monday,  being  the  sixth  day  of  November,  a.  d. 
1 89,9,  at  the  hour  of  ten  o'clock  in  the/<?r^noon  of  said  day. 

And  let  this  order  be  entered  of  record  in  said  court. 

Done  at  Denver,  in  said  county,  this  second  day  of  October,  a.  d. 

^  John  Marshall, 

Judge  of  the  County  Court  of  said  County, 
in  the  State  of  Colorado. 

2.  Writ.i 


(1891),  §  1 1 12.     See  also  list  of  statutes 
cited  supra,  note  r,  p.  957. 

1.  Direction  of  Writ.  —  The  writ  need 
not  be  directed  to  "any  sheriff  of  the 
state  of  Alabama"  ox  to  the  sheriff  of 
the  particular  county,  provided  it  be 
returned  executed  by  the  proper  officer. 
State  V.  Stedman,  7  Port.  (Ala.)  495; 
State  V.  Phillips,  2  Ala.  297. 

In  State  v.  Stedman,  7  Port.  (Ala.) 
495,  it  was  held  that  a  venire  facias 
directed  "to  the  sheriff  of  Talladega 
county  "  was  sufficient  under  a  statute 
requiring  all  process  to  be  directed  "  to 
any  sheriff  of  the  stale  of  Alabama." 

The  venire  facias  should  run  in  the 
name  of  the  state.  And  a  writ  which 
commences  "  State  of  South  Carolina, 
county  of  Spartanburg.  To  the  sheriff 
of  Spartanburg  county ,"  etc.,  sufficiently 
complies  with  this  requirement.  State 
V.  Hill,  19  S.  Car.  435. 

Names  of  Jurors  —  Generally.  —  Names 
of  the  jurors  need  not  be  stated  in  the 
writ  of  venire  facias  if  they  are  listed 
below  the  signature  of  the  clerk.  State 
V.  M'Elmurray,  3  Strobh.  L.  (S.  Car.)  33. 

Addition.  —  Statute  requiring  an  ad- 
dition to  the  names  of  jurors  is  directory 
merely.    Clark  v.  Com.,  29  Pa.  St.  129. 

Occupation.  —  Description  of  the  oc- 
cupation of  the  juror  is  immaterial 
where  he  is  properly  identified  by  name 
and  residence  as  stated  in  panel. 
Quigley  v.  Com.,  84  Pa.  St.  18. 

Use  of  initials  only  of  christian  names 
of  grand  jurors  in  the  body  of  a  venire 
facias  has  been  held  to  be  no  cause  of 
arrest  of  judgment.  State  v.  Stedman, 
7  Port.  (Ala.)  495. 

Statement  of  manner  of  selection  and 
drawing  was  held  to  be  unnecessary  in 
a  writ  which  commanded  the  officer 
to  cause   to  come   before    the  judges 


twenty-four  good  and  lawful  men,  etc. 
White  2/.  Com.,  6  Binn.  (Pa.)  179. 

Teste  of  Writ.  —  It  has  been  held  that 
the  writ  of  venire  facias  need  not  bear 
the  teste  of  the  chief,  first  or  senior  jus- 
tice.    State  V.   Bradford,  57  N.  H.  188. 

A  venire  facias  tested  out  of  term 
may  be  amended,  such  irregularity  be- 
ing merely  a  clerical  error.  People  v. 
Justices,  20  Johns.  (N.  Y.)  310. 

Signatnre  of  attorney-general  or  solici- 
tor to  the  venire  facias  is  unnecessary. 
State  V.  Hill,  19  S.  Car.  435. 

Signature  of  Clerk.  —  Omission  of  sig- 
nature of  clerk  to  a  venire  facias  is  an 
irregularity  which  is  amendable.  Hale 
V.  State,  72  Miss.  140. 

Absence  of  the  official  signature  of 
the  clerk  attached  to  his  name  did  not 
vitiate  the  venire  facias  in  State  v.  Cole, 
9  Humph.  (Tenn.)626,  the  court  holding 
that  judicial  notice  would  be  taken 
that  the  person  whose  name  was  signed 
to  the  writ  was  the  proper  clerk  of  the 
proper  court  to  issue  the  same. 

Seal. — A  venire  facias  must  be  un- 
der seal  when  the  seal  is  required  by 
law.  People  v.  M'Kay,  18  Johns.  (N. 
Y.)  212',  State  V.  Marshall,  36  Mo.  400; 
State  V.  Dozier.  2  Spears  L.  (S.  Car.) 
211;  State  V.  M'Elmurray,  3  Strobh.  (S. 
Car.)  33.  Otherwise  the  seal  does  not 
seem  to  be  essential.  State  v.  Brad- 
ford, 57  N.  H.  188;  Bennett  v.  State, 
Mart.  &  Y.  (Tenn.)  133. 

In  State  v.  M'Elmurray,  3  Strobh.  L. 
(S.  Car.)  33,  it  was  held  that  it  was 
not  necessary  that  the  impression  of 
the  device  should  be  manifest  on  the 
seal  to  a  venire  facias. 

In  State  v.  Thayer,  4  Strobh.  L.  (S. 
Car.)  286,  a  slip  of  paper  over  the  clerk' s 
name  attached  by  a  wafer  was  held  to 
be  a  sufficient  seal. 
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a.  In  Courts  of  Record. 
(1)  Jurors  Drawn  or  Selected. 


In  Cordova  v.  State,  6  Tex.  App. 
207,  a  seal  which  bore  the  legend  "  Dis- 
trict Court,  Bexar  county,"  instead  of 
"  District  Court  of  Bexar  County  "  was 
sufficient. 

Indorsements.  —  Indorsement  of  the 
fact  of  entry  of  a  venire  facias  in  the 
office  of  the  sheriff  is  not  necessary. 
State  V.  Clayton,  11  Rich.  L.  (S.  Car.) 
581. 

Day  on  which  the  venire  facias  was 
issued  need  not  be  indorsed  therein  if 
it  otherwise  appeared  that  it  was  is- 
sued and  received  the  requisite  number 
of  days  before  the  trial  of  court.  State 
V.  Stedman,  7  Port.  (Ala.)  495. 

Common-law  writ  of  venire  facias  is 

set  out  in  Hickman  v.  Baltimore,  etc., 

R.  Co..  30  W.  Va.  296  (citing  Stephen's 

PI.  78)  as  follows: 

'^  John  Doe    )  In  the  King's  Bench  the 

v.  >  day  of in  the 

Richard  Roe.  )      year  of  our  Lord . 

John  Doe,  the  plaintiff  in  suit,  com- 
plains of  Richard  Roe,  (as  in  his  declara- 
tion) and  the  said  defendant,  by  his  at- 
torney, says,  (as  in  his  plea)  and  the  said 
plaintiff  says  (as  in  his  replication),  and 
the  said  defendant  says  (as  in  his  re- 
joinder), and  the  said  plaintiff  does  the 
like.  Thereupon  the  said  sheriff  is 
commanded  that  he  cause  to  come  here 

on  the day  of twelve  good  and 

lawful  men  of  the  body  of  your  county, 
qualified  according  to  law,  by  whom 
the  truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin 
to  John  Doe,  the  plaintiff,  or  Richard 
Roe,  the  defendant,  to  make  a  certain 
jury  of  the  county  between  the  parties 
aforesaid  on  a  plea  of  (naming  the  ac- 
tion) because  as  well  the  said  defendant 
as  the  said  plaintiff,  between  whom  the 
matter  in  variance  is,  have  put  them- 
selves upon  the  jury." 

In  Attorney's  Prac.  in  Court  of 
King's  Bench  276  is  set  out  the  form 
of  venire  facias  at  common  law,  in 
words  and  figures  following,  to  wit: 

"  George  the  third,  by  the  grace  of 
God,  of  Great  Britain,  France  and  Ire- 
land, king,  defender  of  the  faith,  etc. 
To  the  sheriff  of  Middlesex  greeting: 
We  command   you,  that  you   cause  to 

come  before  us  at  Westminster ,  on 

next  after (some  day  of  the  term  in 

which  the  issue  was  joined,  and  before  the 
day  of  trial;  if  a  country  cause  the  last 


day  of  the  term)  twelve  free  and  lawful 
men  of  the  body  of  your  county  (if  it 
be  an  action  on  a  penal  statute,  instead 
of  the  body  of  your  county,  say,  of  the 

neighborhood  of  ,    being  the   place 

where  the  action  is  laid  in  the  declara- 
tion in  your  county)  each  of  whom  has 
ten  pounds  by  the  year  of  lands,  tene- 
ments or  rents,  at  the  least,  by  whom 
the  truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin 
either  to  John  Doe  the  plaintiff,  or  Rich- 
ard Roe  defendant,  to  make  a  certain 
jury  of  the  county  between  the  parties 
aforesaid,  of  a  plea  of  trespass  on  the 
case,  (or  as  the  action  is)  because  as  well 
the  said  Richard  Roe  as  the  •s,2AAJohn 
Doe  between  whom  the  matter  in  vari- 
ance is,  have  put  themselves  upon  that 
jury;  and  have  there  then  the  names 
of  the  jurors  and  this  writ.  Witness 
William  lord  Mansfield  at   Westminster, 

the  23d  day  oi  January  in  the year 

of  our  reign.  Lee.'' 

With  respect  to  this  writ,  see  Attor- 
ney's Prac.  in  Court  of  King's  Bench 
276,  note  (citing  4  and  5  Anne,  c.  16,  § 
7;  4  William  and  Mary,  c.  24,  §  15). 

In  Stephen's  PL  (Tyler  ed.)  115,  the 
modern  form  of  the  common-law  writ 
of  venire  facias  is  set  out. 

Venire  facias  in  ejectment  by  origi- 
nal is  set  out  in  Attorney's  Prac.  in 
Court  of  King's  Bench  277,  as  follows: 

"■'George  the  third,  etc.  To  the  sheriff 
of  Lancashire,  greeting.  We  command 
you,  that  you  cause  to  come  before  us 
wheresoever  we  shall  then  be  in  Eng- 
land, on  the  octave  of  the  purification 
of  the  blessed  virgin  Mary,  twelve  free 
and  lawful  men  of  your  county,  each 
of  whom  hath  ten  pounds  of  lands, 
tenements  or  rents  by  the  year  at  the 
least,  by  whom  the  truth  of  the  matter 
may  be  better  known,  and  who  neither 
to  Thomas  Neale  the  plaintiff,  nor  to 
John  Wilding,  Thomas  Harrison,  etc., 
defendants,  are  any  ways  related,  to 
make  a  certain  jury  of  the  county  be- 
tween the  parties  aforesaid,  of  a  plea 
of  trespass  and  ejectment;  because  as 
well  the  aforesaid  Thomas  Neale,  as  the 
aforesaid  John  Wilding,  Thomas  Har- 
rison, etc.,  between  whom  the  matter 
is  in  dispute,  have  put  themselves  upon 
that  jury;  and  have  you  then  there 
the  names  of  the  jurors  and  this  writ. 
Witness  lord  Mansfield  at  Westminster, 
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(a)  Generally. 

Form  No.  1 2259.1  * 

State  of  Colorado^       \ 
County  of  Arapahoe.  \  ^^' 

The  People  of  the  State  of  Colorado  to  the  Sheriff  of  said  County  — 
Greeting: 
You  are  hereby  commanded  to  summon  the  following  named  good 
and  lawful  men,  if  they  shall  be  found  in  your  county,  to  be  and 
appear  before  the  District  Court  of  said  county,  at  or  before  ten 
o'clock  in  the  forenoon  of  the  first  day  of  the  next  regular  term 
thereof,  to  be  held  at  the  court-house,  in  Denver,  in  said  county,  on 


the  twenty-third  day  oi  January,  in  the 

year  of  our  reign.  Lee." 

Precedents. —  In  Pierce  v.    State,  12 

Tex.  210,  the  following  writ  is  set  out: 

.<  c.  »      t  T-              )  To  the  Sheriff  of 
State  of  Texas,       {       c-.-.t.      , 

County  oiSnn't A.  \      ^""''^     *^°""^y' 
^  )      greeting: 

You  are  hereby  commanded  to  sum- 
mon the  following  named  persons,  to 
wit:  (naming  them),  to  be  and  appear 
at  the  Court  House  in  the  town  of  Tyler 
-on  the  Sth  Monday  after  the  third  Mon- 
day in  March  next,  iSj".?,  then  and 
there  to  answer  to  their  names  when 
called  as  jurors  during  said  Court. 
Herein  fail  not  to  make  due  service 
and  return  of  this  venire  facias  to  our 
said  Court,  under  the  penalty  of  the 
law. 

Test.:  A.  J.  Ellis,  Clerk  of  our  said 
Court.     Given  under  my  hand,"  etc. 

In  State  v.  Strauder,  11  W.  Va.  745, 
the  writ  was  as  follows: 

"  The  State  of  West  Virginia, 
To  the  Sheriff  of  O^w  County,  greeting: 

We  command  you  that  you  summon 
thirty  good  and  lawful  men  of  your 
county,  duly  qualified  to  serve  as 
jurors,  to  be  and  appear  before  the 
Judge  of  the  circuit  court  of  Ohio 
county,  on  Monday,  the  igth  day  of 
October,  187^,  to  serve  during  the  said 
term  as  jurors  for  the  trial  of  causes, 
unless  sooner  discharged.  And  have 
then  there  this  writ. 

Witness,  Samuel  B.  McColloch,  clerk 
of  our  said  court,  at  the  court  house  of 
our  said  county,  this  i8th  day  of  Sep- 
tember, iSy4,  in  the  12th  year  of  the 
State  of  (Vest  Virginia. 

Samuel  B.  McColloch,  clerk." 

In  U.  S.  V.  Antz,  16  Fed.  Rep.  119,  is 
set  out  this  venire  facias: 

"  Venire  for  23  grand  jurors,  issued 
November  11,  1^82: 
The  President  of  the  United  States,  to  the 


Marshal  of  the  United  States  for  the 
District  of  Louisiana,  Greeting: 
You  are  hereby  commanded  to  sum- 
mon the  following-named  good  and 
lawful  men,  to  be  and  appear  before 
the  United  States  circuit  court,  fifth 
judicial  circuit,  and  eastern  district  of 
Louisiana,  at  the  city  of  New  Orleans, 
on  Wednesday,  the  fijteenth  day  of 
November,  18S2,  at  if  o'clock  a.  m.,  then 
and  there  to  serve  as  grand  jurors  during 
the  November  term,  18&,  thereof,  viz.: 

1.  P.O.  Aleix,  7jr  Dauphine. 

2.  Felix  Flechier,  i^g  Dauphine. 

3.  {Continuing,  naming  twenty-one 
other  persons,  giving  their  addresses^ 

And  herein  fail  not  at  your  peril. 

Witness  my  hand  and  seal  of  said 
court,  at  the  city  of  New  Orleans,  this 
eleventh  day  of  November,  18&. 

T.   V.  Coupland,  Deputy  Clerk." 

In  this  case  it  was  held  that  a  paper 
purporting  to  be  a  venire  facias  was 
irregular,  being  addressed  to  "The 
marshal  of  the  district  of  Louisiana," 
when  there  was  no  such  officer,  and 
when  the  title  of  the  executive  oflScer 
of  the  court  was  "  The  marshal  of  the 
eastern  district  of  Louisiana."  And  it 
was  also  held  that  a  paper  tested  in  the 
name  of  the  deputy  clerk  was  not  a  writ 
within  the  meaning  of  the  statute  pro- 
viding that  all  writs  issued  from  a  cir- 
cuit court  shall  bear  teste  of  the  chief 
justice  of  the  United  States  («Vi«^  i  U. 
S.  Stat,  at  L.  295;  U.  S.  Rev.  Stat.  (1878), 

§  9"). 

Writs  of  venire  facias  are  found  in 
Shultz  V.  State,  13  Tex.  401;  White  v. 
State,  16  Tex.  206;  Whitehead  f.  Com., 
19  Gratt.  (Va.)  640. 

1.  Colorado.  —  Mills'  Anno.  Stat. 
(1891),  §  2603  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  78.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  957. 


10  E.  of  F.  P. —  62. 
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Monday,  the  second  day  of  October  next,  to  serve  as  grand  (or  petif) 
jurors,  to  wit: 

Names.  Residence.  Remarks.  Miles  from  Court-house. 

Peter  Jones.  Denver.  Stone-mason.  One. 

(^Naming  other  persons  to  be  summoned.,  in  like  manner.^ 

And  have  you  then  and  there  this  writ,  with  an  indorsement 
thereon  in  what  manner  you  shall  have  executed  the  same. 

Witness,  Calvin  Clark,  clerk  of  said  court,  and  the  seal  thereof 
hereto  affixed,  at  Denver,  'Ocixs  first  day  of  September,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12260.^ 

State  oilowa,         )  ^^     District  Court,  October  Term,  iZ99.  . 

Jiarrtson  County.  \  ' 

To  the  Sheriff  of  Harrison  County,  Greeting: 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persofis  to  be  summoned')  to  be  and  appear  before  the  District  Court  of 
Iowa,  in  and  for  Harrison  county,  at  the  court-house  in  said  county,  at 
ten  o'clock  A.  m.  on  the  second  day  of  October,  A.  D.  id,99,  to  serve  as 
grand  (or  petit)  jurors,  and  then  and  there  to  continue  until  duly 
discharged,  and  have  you  then  and  there  this  writ. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court  at  Logan  this  the  eleventh  day  of  September,  a.  d.  i^99. 

(seal)  Calvin  Clark,  Clerk, 

Form  No.  1 2  2  6  i  .* 

(Precedent  in  Com.  v.  Besse,  143  Mass.  81.  note.) 

Commonwealth  of  Massachusetts. 
Plymouth,  ss.  . 
To  either  of  the  constables  of   the  Town  of   Duxbury  in  our  said 

(seal)     county.  Greeting: 

We  command  you  that  without  delay  you  make  known  unto  the 
selectmen  and  town  clerk  of  said  Duxbury  and  them  warn  to  assemble 
at  the  town  clerk's  office,  or  at  some  other  public  place  appointed 
for  the  purpose  in  said  town,  there  by  one  made  known,  and  be 
present  at  the  draft  and  selection  of  one  person  qualified  to  serve  as 
juror,  of  good  moral  character,  of  sound  judgment,  and  free  from 
all  legal  exceptions,  to  serve  as  traverse  juror,  at  onv  Supreme  Judi- 
cial Court,  to  be  holden  at  Plymouth,  within  and  for  our  county  of 
Plymouth,  on  the  third  Tuesday  of  May  next.  And  you  will  take  care 
that  the  meeting  for  the  draft  of  such  juror  'be  held  not  less  than 
seven  days,  and  not  more  than  twenty-one  days,  before  the  day  when 
they  are  required  to  attend. 

We  also  command  you,  that  four  days,  at  least,  before  the  day 
when  they  are  required  to  attend,  you  summon  the  person  so  drawn 
and  selected,  to  attend  at  our  said  court,  on  Tuesday,  the  eighteenth 
day  of  said  May,  at  11  of  the  clock  in  the  forenoon. 

Hereof  fail  not,  and  make   due  return  of  this  venire,  with  your 

1.  /owa.  —  Code  (l8g7),  §  342  el  seq.  2.  Massachusetts.  —  Pub.  Stat.  (1882), 
See  also  list  of  statutes  cited  supra,  c.  170,  §  10  et  seq.  See  also  list  of 
note  I,  p.  g57.  statutes  cited  supra,  note  i,  p.  957. 

978  Volume  10. 


12261.  JURIES.  12264. 

doings  herein,  to  the  clerk's  office,  four  days  before  the  opening  of 
said  court. 

Witness,  Marcus  Morton^  Esquire,  at  Plymouth,  the  twenty-fourth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty- six. 

IVm.  H.  Whitman,  Clerk. 

Form  No.  12262.' 
The  State  of  Mississippi, 

To  the  Sheriff  of  La  Fayette  County,  in  said  State : 

You  are  hereby  commanded  to  suvtivaow  Peter  Jones  (naming  other 
persons  not  exceeding  nineteen  in  tiumber'),  if  to  be  found  in  said  county, 
to  be  and  personally  appear  before  *  the  Chancery  Court  of  the  county 
of  La  Fayette,  in  said  state,  at  the  court-house  in  the  city  of  Oxford^ 
in  said  county  and  state,  on  the  twenty-seventh  day  of  November,  a.  d. 
\W9,  at  ten  o'clock  a.  m.,  to  serve  as  jurors  for  the  trial  of  a 
controversy  pending  before  said  court,  wherein  John  Doe  is  com- 
plainant, and  Richard  Roe  is  defendant,  and  have  there  then  this 
writ,  with  your  return  thereon  indorsed. 

Given  under  my  hand  and  the  seal  of  said  court,  and  issued  this 
the  thirteenth  day  oi  November,  a.  d.  \W9. 

(seal)  Calvin  Clark, 

Clerk  of  Chancery  Court,  La  Fayette  County,  Miss. 

Form  No.  12263.' 

^Colfafc^lnt^^'  \  ^^-    '^°  ^^^  ^^^"^  °^  ^^^^  County,  Greeting: 

You  are  commanded  to  summon  Peter  Jones  {naming  other  persons 
drawn)  to  personally  be  and  appear  before  the  District  Court  in  and 
for  said  county,  at  the  court-house  in  Schuyler,  in  said  county,  on  Mon- 
day, the  second  day  of  October,  a.  d.  \W9,  at  or  before  eleven  o'clock 
in  \ht.  forenoon  of  said  day  to  serve  as  grand  {ox  petit)  jurors,  and 
not  depart  thence  without  leave  of  court. 

You  will  make  due  return  of  this  writ  with  your  indorsements 
thereon  before  the  date  last  above  written. 

Witness  my  hand  and  the  seal  of  said  court  this  twentieth  day  of 
September,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court. 

Form  No.  12264.' 
(Precedent  in  Brunck  v.  Wood,  33  Neb.  640.) 
Venire  for  Jury. 
State  of  Nebraska,  \ 
Lincoln  County.       \ 

The  state  of  Nebraska  to  the  sheriff  or  any  constable  of  said 
county,  greeting:  You  are  hereby  commanded  to  summon  Frank 
Peale,  Alex.  Stewart,  Jno.  Holman,   C.  S.   Clinton,  A.  S.  Brown,  H. 

\.  Mississippi.  —  Anno.  Code  (1892),  §     6260.     See   also   list   of  statutes   cited 
507.     See    also   list   of    statutes    cited     supra,  note  i,  p.  957. 
supra,  note  i,  p.  957.  8.  Nebraska.  —  Comp.  Stat.  (1899),  § 

2.  Nebraska.  — Qom^.  Stat.  (1899),  §     2465.     See   also   list   of   statutes   cited 

supra,  note  i,  p.  957. 
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Otten  to  appear  before  me  at  the  county  court  room  in  said  county  and 
state  on  the  211  th  day  of  May,  a.  d.  \Z89,  at  S  o'clock  in  the  after- 
noon, to  serve  as  jurors  in  a  case  pending  before  me,  then  and  there 
to  be  tried,  and  this  they  shall  in  no  wise  omit,  and  have  you  then 
and  there  this  writ  with  your  doing  thereon. 

Given  under  my  hand  this  twenty-seventh  day  of  May,  iS89. 

(seal)  J.  J.  O'-Rourke,  County  Judge. 

Form  No.  12265.' 

State  oi  North  Dakota,  \  Sixth  Judicial  District  Court, 

County  of  Burleigh.       \      '    November  Term,  i2>99. 
To  the  Sheriff  of  Burleigh  County,  Greeting: 

You  are  hereby  commanded  to  summons  Peter  Jones  {naming  other 
persons^  to  serve  as  grand  (or petit^  jurors  for  said  county  of  the  sixth 
judicial  district,  and  to  be  and  appear  at  the  court-house  in  the  city  of 
Bismarck,  county  of  Burleigh,  at  ten  o'clock  a.  m.  of  the  twenty-eighth 
day  of  November,  a.  d.  i2>99. 

Witness  the  Hon.  John  Marshall,  judge  of  said  District  Court,  and 
my  hand  and  seal  this  thirteenth  day  of  November,  iS99. 

(seal)  Calvin  Clark,  Clerk  of  Court. 

I  certify  that  the  foregoing  is  a  true  copy. 

Simon  Stevenson,  Sheriff,  Burleigh  Co.,  N.  D. 

Form  No.  12266." 

(Bright.  Pur.  Dig.  Pa.  (1894),  p.  iiio,  §  27;  Graydon's  F.  (Pa.  1845),  p.  581.) 
Philadelphia  County,  ss. 

The  Commonwealth  of  Pennsylvania  to    the   Sheriff   and    Commis- 
sioners of  said  County,  Greeting: 

We  command  you,  and  every  of  you,  that  in  your  proper  persons 
you  draw  from  the  v^heeX  (or  from  the  proper  wheel,  if  there  be  several,) 
containing  the  names  of  the  persons  selected  according  to  law  *  to 
be  jurors  (or  special  Jurors,  as  the  case  may  be,)  in  the  courts  of  the 
said  county,  the  names  oi  forty-eight  persons  to  be  jurors  in  our  Court 
of  Common  Pleas  No.  3,  to  be  holden  at  Philadelphia  in  and  for  the 
said  county,  the  fourth  day  of  December,  at  ten  o'clock  in  the  forenoon 
of  that  day:  And  further.  That  you,  the  said  sheriff,  do  summon 
the  persons  whose  names  shall  be  so  drawn,  and  every  of  them,  to 
come  before  our  said  court  at  the  same  time  and  place,  to  make  up 
the  juries  requisite  for  the  trial  of  all  issues  in  the  pleas  depending 
and  for  trial  by  jury  in  our  said  court;f  and  that  you  the  said  sheriff 
have  then  and  there  this  writ,  and  the  names  of  the  persons  so  sum- 
moned, with  their  additions  respectively,  in  a  panel  heretofore 
annexed,  and  otherwise  make  return,  at  the  day  and  place  aforesaid, 
how  you  shall  have  executed  this  writ. 

Witness  the  Honorable  John  Marshall,  President  Judge  of  our  said 
Court  at  Philadelphia,  the  first  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine. 

(seal)  John  Hancock,  Prothonotary. 

1.  North  Dakota. — Rev.  Codes  (1895),  (1894),  p.  mo,  §  26  et  seq.  (relating  to/ 
§§  452,  454.     See  also   list  of  statutes  writs   of  venire   facias  in  civil  cases), 
cited  supra,  note  i,  p.  957.  See   also   list  of   statutes  cited  supra, 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.  note  i,  p.  957. 
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Form  No.  12267. 

(Bright.  Pur.  Dig.  (1894),  p,  iiii,  §  41;  Graydon's  F.  (Pa.  1845),  P-  582.) 

{Commencing  as  in  Form  No.  12266,  and  continuing  down  to  f ,  desig- 
nating the  proper  courf)  and  that  you,  the  said  sheriff,  have  then  there 
this  writ,  and  the  names  and  surnames  of  the  persons  so  summoned, 
with  their  additions  respectively,  in  a  panel  hereto  annexed,  and 
otherwise  make  return,  at  the  day  and  place  aforesaid,  how  you  shall 
have  executed  this  writ. 

Witness  {continuing  and  concluding  as  in  Form  No.  12266). 

Form  No.  12268.' 
(Bright.  Pur.  Dig.  Pa.  (1894),  p.  iiii,  §  39;  Graydon's  F.  (Pa.  1845),  p.  582.) 

{Commencing  as  in  Form  No.  12266,  and  continuing  down  to  *)  the 
names  of  twenty-four  persons  to  be  grand  jurors  in  our  court 
{describing  the  court)  to  be  holden  at  Philadelphia  in  and  for  the  said 
county,  on  Xht  fourth  day  of  December,  at  ten  o'clock  in  the  forenoon 
of  that  day:  And  further.  That  you,  the  said  sheriff,  do  summon 
the  persons  whose  names  shall  be  so  drawn,  and  every  of  them, 
to  come  before  our  said  court,  at  the  said  time  and  place,  to  inquire 
of  and  perform  all  those  things  which  on  our  part  shall  be  enjoined 
upon  them;  and  that  you,  the  said  sheriff,  have  then  and  there  this 
writ,  and  the  names  and  surnames  of  the  persons  so  summoned,  with 
their  additions  respectively,  in  a  panel  hereto  annexed,  and  otherwise 
make  return,  at  the  day  and  place  aforesaid,  how  you  shall  have 
executed  this  writ. 

Witness  {continuing  and  concluding  as  in  Form  No.  12266). 

Form  No.  12269.^ 

State  of  South  Dakota,  )  In  Circuit  Court, 
Connty  oi  Bon  Homme.  \  First  ]\xd\c\A  Circuit. 

The    State  of  South  Dakota  to   the  Sheriff  of  the  County  of  Bon 
Homme,  Greeting: 

We  command  you,  that  you  cause  to  come  before  the  judge  of  the 
Circuit  Court  of  the  first  judicial  circuit,  state  oi  South  Dakota,  the 
following  named  good  and  lawful  men  of  the  said  county  oiBon 
Homme,  to  serve  as  grand  {or  petit)  jurors,  to  wit:  Peter  Jones  {naming 
other  persons  to  be  summonea). 

To  attend  and  serve  at  a  Circuit  Court  appointed  to  be  held  in  and 
for  the  said  county,  at  the  court-house  in  Tyndall,  in  said  county,  at  the 
December  term,  A.  D.  \Z99,  to  wit: 

[That  said  grand  jurors  be  summoned  to  attend  on  the  fifth  day  of 
December,  a.  d.  \%99,  at  ten  o'clock  in  the/(!7r<?noon,  to  inquire  for  the 
said  state  of  South  Dakota,  and  for  the  body  of  the  said  county,  and 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  writs  of  venire  facias  for  grand  juries). 
(1894),  p.  IIII,  §  38  et  seq.  (relating  to  See  also  list  of  statutes  cited  supra, 
writs  of  venire  facias  for  petit  juries  in     note  i,  p.  957. 

criminal  cases).    See  also  list  of  statutes  3.  South   Dakota.  —  Laws   (1899),    c. 

cited  supra,  note  I,  p.  957.  75;    Dak.    Comp.    Laws   (1887),   |   443 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.  et  seq.  See  also  list  of  statutes  cited 
(1894),  p.  IIII,  §  38  et  seq.  (relating  to  supra,  note  i,  p.  957. 
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to  do  and  receive  all  the  things  which,  on  behalf  of  the  state  of 
South  Dakota,  shall  then  and  there  be  enjoined  them.]^ 

And  have  you  then  and  there  the  names  of  the  said  honest  and 
lawful  men  whom  you  shall  so  cause  to  come.  And  be  you  then 
there,  together  with  your  ministers,  to  do  those  things  which  pertain 
to  your  office,  and  bring  with  you  this  precept. 

Witness,  the  Honorable  John  Marshall,  presiding  judge  of  said 
Circuit  Court,  and  the  seal  of  said  court,  at  Ty?idall,  county  of  Bon 
Homme,  South  Dakota,  this  thirteenth  day  oi  November,  a.  d.  \Z99. 

(seal)  Calvin  Clark,  Clerk  of  Court. 

Form  No.  12270.' 

The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  the  County  of  Bedford,  Greeting: 

We  command  you,  that  you  summon  and  cause  to  come  before  the 
Circuit  Court  of  the  County  of  Bedford,  on  the  fourth  day  of  April, 
iS99,  (that  being  the  second  day  of  the  April  term  of  said  court), 
twelve  persons,  to  wit: 

Peter  Jones  {naming  other  persons  to  be  summoned),  they  being  the 
drawn  jurors  for  the  said  court  of  the  said  county  to  serve  as  jurors 
during  the  term  aforesaid.  And  have  then  there  this  writ  and  the 
names  of  the  jurors. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house,  the 
twentyjourth  day  oi  March,  i899,  and  in  the  one  hundred  and  twenty - 
third  year  of  the  commonwealth. 

Calvin  Clark,  Clerk. 

Drawn  in  my  presence,  this  twenty-fourth  day  oi  March,  iS99. 

Daniel  Webster,  Commonwealth's  Attorney. 

Form  No.  1 2  2  7  i  .* 

The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  the  County  of  Rockingham,  Greeting: 
We  command  you  to  summon  and  cause  to  come  before  the  County 
Court  of  the  County  of  Rockingham,  on  the  first  day  of  the  court,  the 
following  named  persons,  taken  from  a  list  furnished  by  the  judge  of 
the  said  court,  to  serve  as  grand  jurors  at  the  October  term,  iZ99,  of 
the  said  court  of  the  said  County,  to  wit: 

1 .  Peter  Jones. 

2.  {Continuing,  naming  other  persons  to  be  summoned^ 

Given  under  my  hand  this  twenty-ninth  day  oi  September,  iS99. 

Calvin  Clark,  Clerk. 

1.  The  venire  facias  for  petit  jurors  enjoined  upon  them,"  instead  of  the 

should   contain    the  following:   "  That  clause  in  [  ]  in  the  form  given   in   the 

said  petit  jurors  be  summoned  to  at-  text. 

tend    on    the  fifth    day    of  December,  2,    Virginia.  —  Code  (Supp.   1898),  § 

A.   D.  1899,  at  ten  o'clock  in  the  /ore-  3146  et  seq.     See  also   list   of   statutes 

noon,    to    do,    execute     and    perform  cited  supra,  note  i,  p.  957. 

all  and    singular    those    matters    and  3.    Virginia.  —  Code  (Supp.   1898),   § 

things  which,  on  behalf  of  the  state  of  3976.     See   also   list  of   statutes   cited 

South  Dakota,  shall  then  and  there   be  supra,  note  i,  p.  957. 
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(Jf)  For  First  Week. 
Form  No.  i  2272.' 

{Commencing  as  in  Form  No.  12262,  and  continuing  down  to  *)  the 
Circuit  Court  of  the  county  of  La  Fayette,  in  said  state,  at  the  court- 
house in  the  city  of  Oxford,  Mississippi,  on  the  eleventh  day  of  Septem- 
ber, A.  D.  \S99,  at  ten  o'clock  A.  m. ,  to  serve  as  grand  jurors  of  the 
state  of  Mississippi,  or  petit  jurors  in  said  court,  as  may  be  decided 
in  open  court,  under  the  directions  of  the  statute,  at  a  term  of  said 
court  to  be  held  at  the  court-house  aforesaid,  in  said  county  and  state, 
commencing  on  the  second  Monday  of  September,  a.  d.  iS99',  and  have 
there  then  this  writ,  with  your  return  thereon  indorsed. 

Given  under  my  hand  {continuing  and  concluding  as  in  Form  No. 
12262). 

{c)  For  Subsequent  Week. 

Form  No.  12273.' 

{Commencing  as  in  Form  No.  12262,  and  continuing  down  to  *)  the 
Circuit  Court  of  the  county  of  La  Fayette,  in  said  state,  at  the  court- 
house in  the  city  of  Oxford,  Mississippi,  on  the  eighteenth  day  of 
September,  a.  d.  \W9,  at  ten  o'clock  A.  m.,  to  serve  as  petit  jurors  for 
the  second  week,  at  a  term  of  said  court  to  be  held  at  the  court-house 
aforesaid,  in  said  county  and  state,  commencing  on  the  second  y\.ondid,y 
of  September,  a.  d.  \W9;  and  have  there  then  this  writ,  with  your 
return  thereon  indorsed. 

Given  under  my  hand  {continuing  and  concluding  as  in  Form  No. 
12262). 

{d)  Reciting  Drawing  or  Selection. 

Form  No.  12274  .* 

The  State  of  Alabama,  )  r^^^  Criminal  Court  of  Jejferson  County. 
Jefferson  County.  \  j  jj  j 

To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  the  following  named 
persons  to  appear  and  serve  as  grand  {ox  petit)  jurors  at  the  October 
term  of  the  Criminal  Court  oi  Jefferson  county,  beginning  on  the 
ninth  day  of  October,  iS99,  to  serve  as  grand  {or petit)  jurors  for  the 
week  beginning  on  the  second  Monday  in  October,  iS99,  that  being 
the  ninth  day  of  October,  iS99,  they  having  been  drawn  according  to 
law  to  serve  as  grand  {or  petit)  jurors  for  said  term  of  said  court, 
to  wit: 

Name.  Residence.  Occupation. 

1.  Peter  Jones.  Birmingham.  Plasterer. 

2 .  (  Continuing,  naming  other  persons  drawn,  stating  their  residences  and 
occupations  respectively^ 

And  have  you  then  and  there  this  writ  with  your  indorsement 
thereon. 

Witness  my  hand  this  eighteenth  day  of  September,  iS99. 

Calvin  Clark.,  Clerk. 

1.  Mississippi. — Anno.  Code  (1892),  2.  Alabama. —  Crim.  Code  (1896),  § 
§  2366.  See  also  list  of  statutes  cited  4993  et  seq.  See  also  list  of  statutes 
supra,  note  i,  p.  957.  cited  supra,  note  I,  p.  957. 
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Form  No.  12275." 

Venire. 

Grand  {qx petif)  jury,  March  (or  Spring)  Term,  A,  d.  \Z99. 
The  State  of  Florida, 

To  the  Sheriff  of  Lee  County,  Greeting: 

You  are  hereby  commanded  to  summon  the  following  named 
(stating  number')  good  and  lawful  men,  who  have  been  regularly 
drawn  ^rom  the  list  of  three  hundred  selected  names  from  the  list  of 
registered  voters  of  said  county,  each  for  himself,  to  be  and  person- 
ally appear  before  the  judge  of  the  Circuit  Court  in  and  for  Lee 
county,  Florida,  at  the  court-house  in  Myers,  of  said  county  and  state, 
on  Monday,  the  sixth  day  of  March,  a.  d.  i8P,9,  at  the  hour  of  ten 
o'clock  A.  M.  of  said  day,  to  serve  as  grand  (or petit)  jurors  for  the 
body  of  the  county  of  Lee  at  the  March  (or  Spring)  Term,  a.  d. 
iZ99,  of  our  Circuit  Court,  in  and  for  said  county,  to  wit: 

1.  Peter  Jones. 

2.  (Continuing,  naming  other  persons  drawn.) 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  our  said  Circuit  Court,  on  this  seventeenth  day  of  February,. 
A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk  Circuit  Court. 

(J)  Reciting  Order  oj  Court. 
Form  No.  12276.' 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone. 
State  of  Idaho,  ) 

r  SS 

County  of  Shoshone.  \ 

I,  Calvin  Clark,  county  clerk  of  the  county  of  Shoshone,  state  of 
Idaho,  hereby  certify  that  on  Friday,  the  twenty-ninth  day  of  September, 
iS99,  the  District  Court  oi\.\i%  first  judicial  district,  state  oi  Idaho y 
in  and  for  the  county  of  Shoshone,  made  an  order  directing  a  trial 
jury,  consisting  of  fifty  jurymen,  to  be  drawn  and  summoned  to 
attend  before  said  court  on  Monday,  the  sixteenth  day  of  October,  i899, 
at  the  court-room  of  said  court,  in  the  city  of  Murray,  county  of 
Shoshone;  that  immediately  upon  the  order  aforesaid  being  made, 
to  wit,  on  said  twenty-ninth  day  of  September,  \W9,  I  did,  in  the  pres- 
ence of  said  court,  draw  from  the  "jury  box,"  as  by  law  directed,, 
the  names  oi  fifty  qualified  jurymen,  as  follows: 

No.  Name.  Remarks. 

1.  Peter  Jones.  Carpenter. 

2.  (Continuing,  naming  other  persons  drawn.) 
Therefore,  To  the  Sheriff  of  said  County,  Greeting: 

You  are  commanded  to  summon  the  above  named  jurors  to  be 
and  appear  in  the  District  Court  of  the  county  of  Shoshone,  to  be  held 
in  the  court-room  of  said  court,  at  the  city  of  Murray,  in  the  said 

1.  Florida.  —  Laws   (i8g3),    c.    4122.         2.  Idaho,  —  Laws  (1899),  p.  469;  Rev. 
See   also   list   of   statutes   cited  supra,     Stat.  (1887),  §  3947  et  seq. 
note  I,  p.  957.  California.  —  Code  Civ.  Proc.  (1897), 
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county,  on  the  sixteenth  day  of  October^  iS99,  at  ten  o'clock  A.  m.,  to 
act  as  trial  jurors,  and  of  this  writ  make  legal  service  and  due  return. 

Witness,  Hon.  /oAn  Marsha//,  judge  of  said  court,  and  the  seal 
of  said  court,  this  twenty-ninth  day  of  September^  iS99. 

(seal)  Calvin  Clark^  Clerk. 

Form  No.  12277.' 

In  the  District  Court  of  the  Fourth  Judicial   District  of  the  State 
of  Montana  in  and  for  the  County  of  Missoula. 
State  of  Montana,      \ 
County  of  Missoula.  \ 

I,  Calvin  Clark,  clerk  of  the  above  named  court,  do  hereby  certify 
that,  pursuant  to  an  order  of  the  above  named  court  made  on  Mon- 
day, the  sixth  day  of  February,  a.  d.  iZ99,  on  the  said  day  the  follow- 
ing twenty  persons  were  duly  drawn  in  pursuance  of  law  to  act  as 
grand  {ox petit)  jurors  for  the  February  term  of  this  court,  to  wit: 
Peter  Jones  {naming  other  persons  drawn),  and  in  the  order  made  as 
aforesaid  it  was  directed  that  the  said  above  twenty  persons  be  sum- 
moned to  be  and  appear  in  the  District  Court  of  the  fourth  judicial 
district  of  the  state  of  Montana,  in  and  for  Missoula  county,  to  be 
held  at  the  court-room  of  said  court,  at  the  court-house  in  said  county, 
on  Wednesday,  tht  fifteenth  day  of  February,  a.  d.  i2>99,  at  ten  o'clock 
A.  M.  of  said  day,  then  and  there  to  serve  as  grand  {or petit)  jurors. 

The  State  of  Montana  to  the  Sheriff  of  the  County  of  Missoula, 
Greeting: 

You  are  hereby  commanded  to  summon  the  above  named  persons 
in  compliance  with  the  order  of  this  court,  as  above,  and  of  this  writ 
make  legal  service  and  due  return. 

Witness,  the  Hon.  John  Marshall,  judge  of  the  above  entitled 
court,  and  the  seal  of  said  court,  this  sixth  day  of  February,  a.  d. 
i8P9. 

(seal)  Attest:     Calvin  Clark,  Clerk. 

Form  No.  12278.' 

State  of  North  Dakota,  )  In  District  Court, 

County  of  Burleigh.        )      '    Sixth  Judicial  District. 
The  State  of  North  Dakota  to  the  Sheriff  of  the  County  of  Burleigh^ 
Greeting: 

Whereas  the  Hon.  John  Marshall,  judge  of  the  above  entitled 
court,  has  ordered  that  a  grand  {ox petit)  jury,  consisting  of  thirty- 
six  persons,  be  summoned  to  appear  at  the  court-house  in  the  city  of 
Bismarck  in  said  county  of  Burleigh,  at  ten  o'clock  in  the  forenoon 
of  the  twenty-eighth  day  of  November,  a.  d.  iS99. 

And  whereas,  the  following  persons  have  been  drawn  as  such 
jurors,  in  accordance  with  law  and  said  order,  to  wit: 

1.  Peter  Jones. 

2.  {Continuing,  naming  other  persons  drawn.) 

§  214  et  seq.  See  also  list  of  statutes  §  262.  See  also  list  of  statutes  cited 
cited  supra,  note  i,  p.  957.  supra,  note  i,  p.  957. 

1.  Montana.  —  Code  Civ.  Proc.  (1895),        2.    North    Dakota.  —  Rev.    Codes 
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Now,  therefore,  you  are  hereby  commanded  to  summon  each  of 
the  above  named  persons,  to  be  and  appear  at  the  time  and  place 
above  named,  then  and  there  to  serve  as  such  grand  {ox petif)  jurors, 
by  reading  or  delivering  a  true  copy  hereof  to  each  person  herein 
named,  or  by  leaving  such  copy  at  his  usual  place  of  residence.  And 
you  will  make  due  return  hereof,  with  your  proceedings  indorsed 
hereon,  as  soon  as  you  have  executed  the  same. 

Witness,  the  Hon.  John  Marshall,  presiding  judge  of  said  District 
Court,  and  my  hand  and  the  seal  of  said  court,  at  Bismarck,  this  first 
day  of  November,  a.  d.  i^99.  s 

(seal)  Calvin  Clark,  Clerk. 

(y)   With  Certified  List  of  Jurors  Annexed. 
Form  No.  12279.' 

{Certified  list  of  jurors  drawn.) 
The  State  of  Minnesota, 

To  the  Sheriff  of  said  County  or  his  Deputies. 

You  are  hereby  commanded  to  summon  all  the  persons  whose 
names  appear  in  the  foregoing  list,  drawn  as  grand  (or  petit)  jurors, 
to  be  and  appear  before  the  said  District  Court  of  the  county  of 
Winona  and  state  of  Minnesota,  in  and  for  the  //^/V^  judicial  district, 
on  the  eighteenth  day  of  September,  a.  d.  iW9,  at  eleven  o'clock  in  the 
forenoon  of  said  day,  at  the  court-house  in  the  city  of  Winona,  in  said 
county  of  Winona,  to  serve  as  grand  {or petit)  jurors  at  said  term  of 
said  court,  and  have  you  then  and  there  this  writ,  with  your  return 
indorsed  thereon,  in  accordance  with  the  provisions  of  the  statutes. 

Witness,  the  Honorable  John  Marshall,  judge  of  the  District  Court 
aforesaid,  at  Winona,  this  second  ddiy  of  September,  in  the  year  i2>99. 

(seal)  Calvin  Clark, 

Clerk  of  Winona  County  District  Court. 

(^)   With  Clause  for  Alternate  Jurors. 
Form  No.  12280.' 

Venire  for  Jury  —  Circuit  Court. 
"^clTnf  otplu%i  \  'T*^^^^  Sheriff  of  P«/«.r/^/ County  — Greeting: 

You  are  hereby  commanded  to  summon  the  following  named  per- 
sons, who  were  selected  by  the  jury  commissioners  to  serve  as  grand 
(or  petit)  jurors  at  the  September  term  of  our  Pulaski  Circuit  Court, 
\W9,  to  appear  before  said  court,  on  ^t  first  day  of  said  term,  which 
will  be  on  the  twenty-fifth  day  of  September  next.,  to  serve  as  said 
grand  {or  petit)  jurors. 

Names.  Residence. 

1 .  Peter  Jones.  Little  Rock. 

2.  {Continuing,  naming  persons  selected,  stating  their  residences 
respectively.) 

(1895),  §  452  et  seq.     See   also    list   of     5600.     See   also    list   of   statutes  cited 
statutes  cited  supra,  note  i,  p.  957.  supra,  note  I,  p.  957. 

1.  Minnesota.  —  Stat.  (1894),  §§  7176,         2.    Arkansas.  — Sand.     &    H.    Dig. 
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And  that  you  make  due  return  *  of  this  writ  on  the  first  day  of  said 
court. 

Witness  my  hand  and  official  seal  X.\i\s  first  day  of  September^  \W9. 
(seal)  Calvin  Clark,  Clerk,  f 

r       t      ^  P  1    k'  f  To  the  Sheriff  of  T'a/ai'/^/ County  —  Greeting: 

You  are  hereby  commanded  to  summon  the  following  named  per- 
sons, who  were  selected  by  the  jury  commissioners  to  serve  as  alter- 
nate grand  (or  petif)  jurors  at  the  September  term  of  our  Pulaski 
Circuit  Court,  \W9,  to  appear  before  said  court  on  the  first  day  of 
said  term,  which  will  be  on  the  twenty-fifth  day  of  September  next,  to 
serve  as  said  alternate  grand  (ox petit^  jurors. 

Names.  Residence. 

1.  Adam  Bur  ties.  Little  Rock. 

2.  (Continuing,  naming  persons  selected,  stating  their  residences 
respectively.') 

And  that  you  make  due  return  (continuing  as  above  from  *  to  f). 

(h)    With  Clerk's  Certificate  Attached. 

I  Form  No.  12281 .' 

In  the  Circuit  Court  of   the  State  of  Oregon,  for  the  County  of 

Multnomah. 

^t^t^oi  Oregon  )    ^^    Panel  of  Jurors. 

County  of  Multnomah.  )  ■' 

To  the  Sheriff  of  said  County,  Greeting: 

In  the  name  of  the  State  of  Oregon, 

You  are  hereby  commanded  to  suvc^uion  Peter  Jones,  oi  Portlandy 
by  occupation  a  carpenter  (continuing,  naming  each  of  the  persons  to  be 
summoned,  stating  occupation  and  residence  of  each),  to  be  and  appear  in 
the  Circuit  Court  of  the  state  of  Oregon,  for  the  county  of  Multnomah, 
to  be  held  in  the  court-room  of  said  court  at  the  city  of  Portland,  in  the 
said  county,  on  the  second 6.a.y  of  October,  a,  d.  i2>99,  at  ten  o'clock  a.  m. 
(it  being  the  October  term  of  said  court),  to  act  as  jurors  for  said  court; 
said  persons  having  been  duly  drawn  as  jurors  for  the  said  Circuit 
Court,  and  for  the  October  term  thereof,  and  of  this  writ  make  legal 
service  and  due  return. 

Witness  my  hand  and  the  seal  of  said  court  this  eighteenth  day  of 
September,  A.  D.'iW9. 

(seal)  Calvin  Clark,  Clerk. 

(Clerk's  certificate.)^ 

(1894).  §  4280.     See  also  list  of  statutes  "  State  of  Oregon,             \ 

cited  supra,  note  i,  p.  957.  County  ol  Multnomah.  \ 

1.  Oregon.  —  Hill's  Anno.  Laws  I,  Calvin  Clark,  county  clerk  of  said 
(1892),  §  961  et  seq.  See  also  list  of  county,  and  fx  officio  clerk  of  the  Circuit 
statutes  cited  supra,  note  I,  p.  957.  Court,  hereby  certify  the  foregoing  to 

2.  Certificate  of  clerk  to  be  attached  to  be  a  true  panel  of  jurors  drawn  to  serve 
the  panel  may  be  as  follows:  at  the  October  term  of  said  court. 

Calvin  Clark,  Clerk." 
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(2)  Open  Venire.^ 

Form  No.  12282.' 

In  Court  of  County  Judge ^  Lee  County. 
State  of  Florida,  \ 
Lee  County.  j 

To  the  Sheriff  or  any  Constable  of  said  County: 

In  the  name  of  the  state  of  Florida,  you  are  required  forthwith  to 
summon  six  disinterested  persons,  qualified  to  be  jurors,  to  appear 
before  me,  at  my  office,  at  Myers,  in  said  county,  on  the  nineteenth 
day  of  October,  iS99,  at  ten  o'clock  in  the /<?r^noon,  to  form  a  jury  for 
the  trial  of  an  action  between  John  Doe,  plaintiff,  and  Richard  Roe^ 
defendant,  and  make  due  return  of  this  writ. 

Dated  this  sixteenth  day  of  October,  i899. 

Carroll  Johnson,  County  Judge. 

Form  No.  12283.* 

In  the  Probate  Court  of  Shoshone  County,  State  of  Idaho. 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  {^stati?ig  number')  jurors,  to 
be  and  appear  at  the  court-room  of  the  Probate  Court  in  the  county  of 
Shoshone  at  ten  o'clock  A.  m.  on  the  twenty-third  day  of  October,  iS99, 
to  act  as  jurors  in  a  civil  action  wherein  John  Doe  is  plaintiff  and 
Richard  Roe  is  defendant,  and  of  this  writ  make  legal  service  and  due 
return. 

Witness  my  hand  and  the  seal  of  said  court  this  twenty-third  Azrj  of 
October,  a.  d.  \%99. 

(seal)  John  Pomeroy,  Ex-officio  Clerk 

of  said  Probdte  Court,  Shoshone  County,  Idaho. 

Form  No.  12284/ 

IVew  Jersey,  ss. 
The  State  of  New  Jersey  to  our  Sheriff  ) 
of  our  County  oi  Mercer,  Greeting:     ) 
(seal) 

1.  Precedent.  —  Precept  to   summon  dictment  pending  against  him  in  the 

jurors  is  set  out  in  People  v.  Mallon,  3  said  court  for  murder  in  the  first  degree, 

Lans.  (N.  Y.)  224,  as  follows:  and  have  you  then  and  there  this  writ. 

'' Sx.a.t&  oi  New  York,  ConnX.y  oi  Onei-  Witness,  Hon.   Charles   H.    Doolittle, 

da,    ss:      The    people    of   the    State   of  justice  of  the  Supreme  Court  and  judge 

New  York   to  George  F.   Weaver,   Esq.,  oi  Xh.t.  %z\^Q,o\xxX  of  Oyer  and  Terminer, 

sheriff  of   our  said    county  of   Oneida,  the  twenty-seventh  day  oifune,  1870. 

greeting:  C.  H.  Doolittle, 

We  command  you  that  you  summon  Justice  of  Supreme  Court, 

one  hundred }nroTS,  duly  qualified  as  the  and  presiding  judge  of  court, 

law  directs,  to  be  and  appear  before  our  fames  B.  Paddon,  Clerk." 

Court  of  Oyer  and  Terminer,  in  and  for  2.  Florida.  —  Rev.    Stat.    (1892),    §§ 

our  county  of  Oneida,  at  the  court-house  1594,    1621.     See    also    list   of  statutes 

in  the  city  oi  Rome,  on  the  twenty-eighth  cited  supra,  note  I,  p.  957. 

day  oifune,  1870,  at  nine  o'clock  in  the  3.  Idaho.  —  Rev.  Stat.  (1887),  §§  4629, 

Jorenoon,  and  so  from  day  to  day  until  3963,  3973.     See   also   list  of   statutes 

discharged,  then  and  there  to  serve  as  cited  supra,  note  i,  p.  957. 

petit  jurors  in  and  for  our  said  county,  4.  New  fersey.  —  Gen.  Stat.  (1895),  p. 

in  the  case  of  The  People  of  the  State  of  1846   et  seq.     See  also  list  of   statutes 

New  York  v.  Hugh  Mallon,  on  an  in-  cited  supra,  note  I,  p.  957. 
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We  command  you  that  you  cause  to  come  before  such  justice  of 
our  Supreme  Court  as  shall  hold  our  Circuit  Court,  to  be  holden  at 
Trenton  in  and  for  the  county  of  Mercer^  on  the  first  Tuesday  in 
November  next,  the  same  being  the  seventh  day  oi  November,  a.  d.  i899, 
twelve  good  and  lawful  men  of  the  body  of  your  county,  each  being 
over  the  age  of  twenty-one  years  and  under  the  age  of  sixty-five  years, 
by  whom  the  truth  of  the  matter  may  be  the  better  known  and  who 
are  in  no  wise  kin  either  to  the  plaintiff  or  the  defendant  hereinafter 
mentioned,  to  make  a  certain  jury  of  the  country  between  the  parties 
in  an  action  of  tort ,  because  as  well  Joh?i  Doe,  the  said  plaintiff,  as  well 
as  Richard  Roe,  the  said  defendant,  between  whom  the  matter  in 
variance  is,  have  put  themselves  upon  the  jury. 

And  have  you  then  and  there  the  names  of  those  jurors  and  also 
this  writ. 

Witness,  John  Marshall,  Esq.,  chief  justice  at  Trenton  aforesaid, 
this  seventh  day  of  October,  iS99. 

Calvin  Clarky  Clerk. 
Form  No.  12285.' 

The  Commonwealth  of  Virginia, 

To  the  Sheriff  of  the  County  of  Rockingham,  Greeting: 

We  command  you  that  you  summon  and  cause  to  come  before  the 
County  Court  of  the  county  of  Rockingham,  at  the  court-house,  on  the 
ninth  day  of  October,  iS99,  (being  the  seventh  day  of  the  October  term 
of  the  said  court,)  sixteen  persons  of  your  county,  to  be  taken  from  a 
list^  to  be  furnished  you  by  the  judge  of  said  court,  who  reside 
remote  from  the  place  where  the  felony  is  charged  to  have  been 
committed,  of  which  John  Doe  stands  indicted,  and  who  are  qualified 
in  other  respects  to  serve  as  jurors,  to  recognize  on  their  oaths 
whether  the  said  John  Doe  be  guilty  of  the  felony  aforesaid  or  not. 
And  have  then  there  the  names  of  the  said  persons  and  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house, 
the  twenty-ninth  day  of  September,  iS99,  and  in  the  one  hundred  and 
twenty-third  year  of  the  commonwealth. 

Calvin  Clark,  Clerk. 

b.  In  Justices'  Courts. 

(1)  Jurors  Drawn  or  Selected. 

Form  No.  12286.* 

Venire. 
Porter  County,      ) 
Centre  Township.  [ 

1.  Virginia.  —  Code  (Supp.  i8g8),  §  felony  was  committed,  and  qualified 
4018.  See  also  list  of  statutes  cited  in  other  respects  to  serve  as  jurors  in 
supra,  note  i,  p.  957.  obedience  to  the  foregoing  writ: 

2.  List    Furnished    to    Sheriff    by  the         i.  Peter  Jones. 

County   Judge.  —  This   list    may   be   as  2.  {Naming  other  persons.) 

follows:    "The  sheriff   of   Rockingham  /ohn  Marsha/l,  Judge  of  the 

county    will    summon   sixteen    persons  County  Coxirtoi  Rociingham  County." 

from  the    following   list   of   names   of  8.  Indiana.  —  Horner's  Stat.  (1896),  § 

citizens   of   said    cou.nty,    residing   re-  1483.     See   also   list   of  statutes   cited 

mote   from    the   place  where  the  said  supra,  note  i,  p.  957. 
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The  State  of  Indiana  to  Clyde  Culp,  Constable  of  said  Township : 

You  are  hereby  commanded  to  summon  Feter  Jones  (naming  others 
to  be  summoned),  qualified  voters  of  said  township,  to  appear  before 
me,  a  justice  of  the  peace,  at  my  office  therein,  at  ten  o'clock  A.  m. 
on  the  ninth  day  of  October  next,  to  serve  as  jurors  in  a  case  pending 
before  me  in  which  John  Doe  is  plaintiff  and  Richard  Roe  defendant, 
then  and  there  to  be  tried;  and  this  said  jurors  shall  in  no  wise  omit. 
And  have  you  then  and  there  this  writ,  with  your  doings  thereon. 
Given  under  my  hand  and  seal  this  j^r^w^  day  of  October,  i899. 
(seal)  Abraham  Kent,  J,  P. 

Form  No.  12287.' 

State  of  Michigan,      )  To  the  Sheriff  or  any  Constable  of  said 

County  of  Montcalm,  j      '  County,  Greeting: 

In  the  name  of  the  people  of  the  state  of  Michigan,  you  are  hereby 
commanded  to  summon  Peter  Jones  {naming  other  persons  to  be  sum- 
moned) to  appear  before  me,  Abraham  Kent,  a  justice  of  the  peace  of 
the  township  of  Coral,  in  said  county,  on  the  ninth  day  of  October, 
A.  D.  i85P,  at  ten  o'clock  in  the/^r^noon  of  that  day,  at  my  office  in 
said  township,  to  make  a  jury  for  the  trial  of  a  certain  cause  now 
pending  before  me,  wherein  the  People  of  the  State  of  Michigan  is 
complainant  and  John  Doe  defendant,  said  defendant  being  charged 
with  having  committed  the  offense  of  {naming  offense),  and  have  you 
then  there  this  precept. 

Given  under  my  hand,  at  the  said  township  of  Coral,  this  second 
day  of  October,  a.  d.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12288.* 

State  of  Michigan,      \  To  any  Constable  of  said  County, 

County  of  Montcalm.  \      '  Greeting: 

In  the  name  of  the  people  of  the  state  of  Michigan,  you  are  hereby 
commanded  to  summon  Peter  Jones  {naming  other  persons  to  be  sum- 
moned), if  to  be  found  in  said  county,  to  appear  before  the  undersigned, 
one  of  the  justices  of  the  peace  of  the  township  of  Coral,  in  said 
county  of  Montcalm,  at  my  office  in  said  township  of  Coral,  on  the 
ninth  day  of  October,  iS99,  at  ten  o'clock  in  the  forenoon,  to  make  a 
jury  for  the  trial  of  an  action  of  {stating  nature  of  action)  between 
John  Doe,  plaintiff,  and  Richard  Roe,  defendant.  And  have  you  then 
there  this  precept,  with  your  return  thereto. 

Given  under  my  han.d  {continuing  and  concluding  as  in  Form  No. 
12287). 

Form  No.  12289.* 

(Minn.  Stat.  (1894),  §  5092.) 


SS. 


State  of  Minnesota,  ) 
County  of  Winona.  \ 

1.  Michigan.  —  Comp.    Laws   (1897),     cases).     See  also  list  of  statutes  cited 
i^  1026  et  seq.  (relating  to  trial  of  crimi-     supra,  note  i,  p.  957. 

nal    cases).     See   also    list  of   statutes  3.  Minnesota. — Stat.  (1894),   §   5103. 

cited  supra,  note  i,  p.  957.  See   also  list   of  statutes   cited   supra^ 

2.  Michigan.  —  Comp.  Laws  (1897),  §  note  i,  p.  957. 
813  et  seq.  (relating  to  the  trial  of  civil 
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The  State   of  Minnesota  to  the  Sheriff  or  any  Constable  of  said 
County: 

You  are  hereby  commanded  to  summon  Peter  Jones  (naming  eleven 
other  persons)  to  be  and  appear  before  the  undersigned,  one  of  the 
justices  of  the  peace  in  and  for  said  county,  on  the  tiinth  day  of 
October^  iS99,  at  ten  o'clock  in  the /ic^r^noon  of  said  day,  at  my  office 
in  the  city  of  Winona,  in  said  county,  to  make  a  jury  for  the  trial  of 
a  civil  action  between  John  Doe,  plaintiff,  and  Richard  Roe,  defend- 
ant, and  have  you  then  and  there  this  writ. 

Given  under  my  hand  this  seventh  day  of  October,  a.  d.  i?>99. 

Abraham  Kent,  Justice  of  the  Peace. 


The  State  of  Nebraska,  . 

'  "^  ss 


Form  No.  12290.' 

(Neb.  Comp.  Stat.  (1899),  §  6497.) 

County  of  Colfax.  \ 

To  any  Constable  or  the  Sheriff  of  said  County: 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  the  five 
others  left  unstruck  on  panel)  to  appear  before  me,  Abraham  Kent,  at 
my  office  in  said  county,  on  the  ninth  day  of  October,  a.  d.  \2>99,  at 
ten  o'clock  in  theyi7r^noon,  to  serve  as  jurors  in  a  case  pending  before 
me,  then  and  there  to  be  tried;  and  this  they  shall  in  no  wise  omit. 

And  have  you  then  and  there  this  writ,  with  your  doings  thereon. 

Given  under  my  hand  this  sixth  day  of  October,  a.  d.  \2>99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12291.^ 

Suffolk  County,  )  The  People  of  the  State  of  New  York  to 

Town  of  Huntington.  \     '      any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  notify  Peter  Jones  {naming  other  per- 
sons to  be  notified),  good  and  lawful  men  of  the  said  toum,  to  attend  the 
undersigned,  a  justice  of  the  peace  of  said  town,  at  his  office  in  said 
town  of  Huntington,  at  Northport,  on  the  ninth  day  of  October,  iS99,  at 
ten  o'clock  in  the  forenoon,  to  form  a  jury  for  the  trial  of  a  civil 
action,  now  pending  before  the  said  justice,  hetvfeen  John  Doe,  plain- 
tiff, and  Richard  Roe,  defendant. 

Dated  the  second  day  of  October,  i  Z99.  * 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  i  2292.* 

State  of  New  York,    )  The  People  of  the  State  of  Ne7v  York  to 

County  of  Suffolk,      y  ss,        any  Constable  of  the  County  of  Suffolk, 
Town  of  Huntington.  )  Greeting: 

You  are  hereby  ordered  to  summon  the  following  named  persons: 
Peter  Jones  {naming  persons  to  be  summoned),  as  jurors  in  a  criminal 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  also  list  of  statutes  cited  supra,  note 
6497.     See   also   list   of   statutes   cited     i,  p.  957. 

supra,  note  I,  p.  957.  3.  New  York.  —  Cook's  Code  Crim. 

2.  New  York.  —  Code  Civ.  Proc.  Proc.  (1898),  §  703.  See  also  list  of 
(1899),  5J§  2991   et  seq.,  3135  et  seq.     See     statutes  cited  supra,  note  i,  p.  957. 
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action  to  be  tried  in  a  Court  of  Special  Sessions  in  and  for  tiie  town  of 
Huntington,  between  the  said  people  and  John  Doe,  defendant,  to  be 
and  appear  before  said  court,  at  the  office  of  the  undersigned  in  the 
town  of  Huntington  in  said  county,  on  the  ninth  day  of  October,  i899, 
at  ten  o'clock  in  the /(9r(?noon,  for  such  purpose. 

And  you  have  then  and  there  this  order,  with  a  certified  list 
annexed  thereto,  of  said  persons  upon  whom  you  shall  have  served 
the  same,  and  if  you  shall  not  have  been  able  to  serve  it  upon  any 
one  or  more  of  them,  state  the  reason  therefor. 

Dated  this  second  day  of  October,  iS99,  at  the  said  town  of 
Huntington. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12293.* 
(N.  Car.  Code  (1883),  §  909,  No.  31.) 

Peter  Jones  (listing  the  names  0/  other  persons  drawn  as  Jurors^. 
The  State  of  North  Carolina  to  Clyde  Culp,   Constable,  of  Mecklen- 
burg County. 

You  are  hereby  directed  to  summon  the  persons  named  within  to 
appear  as  jurors  before  me  at  my  office,  in  your  county,  on  the  ninth 
day  of  October,  a.  d.  18PP,  for  trial  of  a  civil  action  now  pending 
httvieen  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  then  and 
there  to  be  tried. 

And  have  you  then  and  there  the  names  of  the  jurors  you  shall 
summon,  with  this  precept. 

Dated  this  second  day  oi  October,  a.  d.  i2>99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12294.' 

StSite  of  JVorth  Dakota,  I  -or        ^t     z.       ir    *  t '^^-i^^  ^f  ^.u^ 

^        .       r  I,     ,  .  7      '  )•  ss.         Before  Abraham  Kent,  Justice  of  the 
County  of  Burletgh.       ^  Peace. 

The  State  of  North  Dakota  to  any  Sheriff  or  Constable  of  said  County, 
Greeting: 
You  are  hereby  commanded  to  syxvavaon  Peter  Jones  {naming  other 
persons  to  be  summoned^  to  be  and  appear  at  the  office  of  the  under- 
signed, a  justice  of  the  peace  in  and  for  said  county,  on  the  ninth  day  of 
October,  a.  d.  i?>99,  at  ten  o'clock  a.  m  of  said  day,  to  serve  as  jurors 
in  the  case  of  John  Doe  against  Richard  Roe. 

Witness  my  hand  this  second  ddij  of  October,  a.  d.  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12295.^ 

(Bates'  Anno.  Stat.  Ohio  (1897).  §  6550.) 
The  State  of  Ohio,      \  Cleveland  Township. 


a 


Cuyahoga  County,  ss.  J  To  any  Constable  of  said  Township,  Greeting: 

1.  North   Carolina. —Code  (1883),   §     §6687.     See  also  list  of  statutes  cited 
859.      See   also   list   of    statutes   cited     supra,  note  i,  p.  957. 

supra,  note  i,  p.  957.  3.  Ohio.  —  Bates'   Anno.  Stat.  (1897), 

2.  North  Dakota.  —  Rev.  Codes  (1895),     §  6549  ^/ j^^.     See  also  list  of  statutes 

cited  supra,  note  i,  p.  957. 
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You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  to  be  summoned^  to  appear  before  me,  Abraham  Kent,  a  justice 
of  the  peace  of  said  township,  at  my  office  therein,  on  the  ninth  day 
of  October,  a.  d.  i899,  at  ten  o'clock  A.  m.,  to  serve  as  jurors  in  a  case 
pending  before  me,  then  and  there  to  be  tried;  and  this  they  shall 
in  no  wise  omit. 

And  have  you  then  and  there  this  writ,  with  your  doings  indorsed 
thereon. 

Given  under  my  hand  this  second  day  of  October,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12296.' 

(Okla.  Stat.  (1893),  §  4740.) 
The  Territory  of  Oklahoma,  \ 
Canadian  County.  \ 

The   Territory   of   Oklahoma   to  Clyde  Culp,    Constable  of  El  Reno 

Township. 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 

persons  to  be  summoned')  to  appear  before  me  at  my  office  in  the  city 

of  El  Reno,  in  said  township,  on  the  ninth  day  of  October,  a.  d.  i89P, 

at  ten  o'clock  in  the  y<?r^noon,  to  serve  as  jurors   in  a  case  pending 

before  me,  then  and  there  to  be  tried;  and  this  they  shall  in  no  wise 

omit.     And  have  you  then  there  this  writ,  with  your  doings  thereon. 

Given  under  my  hand  this  second  day  of  October,  a.  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12297.' 

Justice's  Court  for  District  No.  1,  State  of  Oregon,  County  of  Baker. 
John  Doe 

against 
Richard  Roe. 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded  to 
summon  Peter  Jones,  Adam  Burns,  Banks  Belk,  Keever  Hughes,  Fred 
Nims  and  Ulysses  Young  to  serve  as  jurors  in  the  above  entitled 
action,  to  be  and  appear  before  the  undersigned,  a  justice  of  the 
peace  for  said  district,  at  the  office  of  such  justice,  in  said  district, 
and  of  this  order  make  legal  service  and  due  return  to  me. 

Given  under  my  hand  this  second  day  of  October,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12298.' 
State  of  South  Dakota,  )  In  Justice  Court. 

County  of  Hughes.        \  Before  Abraham  Kent,  Justice  of  the  Peace. 
The   State  of  South  Dakota   to  any   Sheriff  or   Constable   in   said 
County,  Greeting: 

1.  Oklahoma.  —  Stat.  (1893),  §  4739  et  §  2091  et  seq.  See  also  list  of  statutes 
seq.     See  also  list  of  statutes  cited  j«/ra,     cited  j«/ra,  note  i,  p.  957. 

note  I,-  p.  957.  8.  South  Dakota.  —  Dak.  Comp.  Laws 

2.  Oregon. — Hill's  Anno.  Laws (1892),     (1887).  §  6096.     See  also  list  of  statutes 

cited  supra,  note  i,  p.  957. 
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You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  to  be  summoned^  to  be  and  appear  at  the  office  of  the  under- 
signed, a  justice  of  the  peace  in  and  for  said  county,  on  the  ninth 
dsiy  oi  October,  iS99,  at  ten  o'clock  a.  m.  of  said  day,  to  serve  as 
jurors  in  the  case  oi  John  Doe  agSLinst  Richard  Roe;  and  of  this  writ 
make  legal  service  and  due  return. 

Witness  my  hand  this  second  day  of  October,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12299.' 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6624.) 

In  Justice's  Court. 
[Before  Abraham  Kent,  Justice  of  the  Peace  in  and  for  Precinct 
No.  1,  Spokane  County,  State  of  Washington. 
John  Doe,  plaintiff,        \  ^      ^ . 

Richard  Roe,  defendant.]2  \  Venire. 

State  of  Washington,  ) 
County  of  Spokane.     \ 

The  State  of  Washington  to  the  Sheriff  or  any  Constable  of  said 
County: 

You  are  hereby  commanded  to  SMVcivaon  Peter  Jones  (naming  other 
persons  to  be  summoned)  to  appear  before  me,  at  my  office  in  precinct 
No.  1,  said  county,  on  the  ninth  day  of  October,  A.  D.  i2>99,  at  ten 
o'clock  in  t\vQ  forenoon,  to  serve  as  jurors  in  a  case  pending  before 
me,  then  and  there  to  be  tried.  And  this  they  shall  in  no  wise  omit. 
And  have  you  then  and  there  this  writ,  with  your  doings  thereon. 

Given  under  my  hand  this  the  second  ddi.y  of  October,  a.  d.  i89P. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12300.' 

(Wis.  Stat.  (1898),  §  3646.) 

zp    J  J    T     n>       4.     )  The  State  of  Wisconsin, 

■T,  ,   „         ,  ,  ^'  >■  ss.     To  the   Sheriff  or  any  Constable  of  said 

lown  of  Rosendale.    I  To  nt  • 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  to  be  summoned')  to  be  and  appear  before  the  undersigned,  one 
of  the  justices  of  the  peace  in  and  for  said  county,  on  the  ninth  day 
of  October,  a.  d.  \%99,  at  ten  o'clock  in  \}n^  forenoon  of  said  day,  at  my 
office  in  Rosendale,  to  make  a  jury  for  the  trial  of  an  action  {stating 
nature  of  action)  between  John  Doe,  plaintiff,  and  Richard  Roe,  defend- 
ant.    And  have  you  then  and  there  this  writ. 

Given  under  my  hand,  at  Rosendale,  this  second ddiy  of  October,  iS99^ 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Washington.  —  Ballinger's  Anno,  not  be  found  in  the  form  as  set  out  in 
Codes  &  Stat.  (1S97),  §  6623  et  seq.     See     the  statute. 

also   list  of  statutes   cited   supra,  note         3.    Wisconsin.  —  Stat.    (1898),   §   36434 
'.  P-  957-  ^t  ^^9-     See  also  list  of  statutes  cited 

2.  The   matter  enclosed  by  [  ]  will    supra,  note  i,  p.  957. 
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(2)  Open  Venire, 

Form  No.  12301.' 
State  of  Arkansas^  \ 

County  of  Pulaski,         >  ss. 
Township  of  Big  Rock.  ) 

The  State  of  Arkansas. 
To  the  Constable  of  Big  Rock  Township  —  Greeting: 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful 
men  of  Big  Rock  township  to  appear  before  me,  Abraham  Kent.,  jus- 
tice of  the  peace  for  said  township,  in  the  county  aforesaid,  on  the 
ninth  day  of  October,  a.  d.  i85P,  then  and  there  to  make  a  jury  of  the 
country  for  the  trial  of  the  issue  joined  in  a  certain  matter  now 
pending  in  said  court,  wherein  yi?^/^  Doe  is  plaintiff  and  Richard  Roe 
is  defendant,  and  that  you  make  due  return  of  this  writ. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  this  thirtieth 
day  of  September,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12302.* 

In  the  Justice's  Court  of  Big  Valley  Township,  County  of  Lake,  State 
of  California. 

John  Doe,  plaintiff,      j 

against  V  Venire. 

Richard  Roe,  defendant.  ) 

Before  Abraham  Kent,  Justice  of  the  Peace. 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

You  are  hereby  comrnanded  to  summon  twenty-four  lawful  citizens, 
competent  to  serve  as  jurors,  to  be  and  appear  at  my  office  in  said 
Big  Valley  township,  in  the  county  of  Lake,  at  ten  o'clock  a.  m.  on 
the  ninth  day  of  October,  i899,  to  act  as  jurors  in  a  civil  action  wherein 
John  Doe  is  plaintiff  and  Richard  Roe  is  defendant;  and  of  this  writ 
make  legal  service  and  due  return. 

Abraham  Kent,  Justice  of  the  Peace. 

Dated  th\s  fifteenth  day  of  September,  i899. 

Form  No.  12303.' 
(Mills'  Anno.  Stat.  Colo.  (1891),  §  2660.) 
State  of  Colorado,      ) 
County  of  Arapahoe,  j 

The  People  of  the  State  of  Colorado  to  any  Constable  of  said  County  — 
Greeting: 
We  command  you  to  summon  twelve  lawful  men  of  your  county,  to 
appear  before  me  at  my  office  in  Denver,  on  the  ninth  day  of  October, 
A.  D.  \899,  at  ten  o'clock  A.  m.,  who  are  not  of  kin  to  John  Doe, 
plaintiff,  or  to  Richard  Roe,  defendant,  to  make  a  jury  between  said 

1.  Arkansas. — Sand.  &  H.  Dig.  (1894),  §  230  et  seq.  See  also  list  of  statutes 
§  4349  et  seq.     See  also  list  of  statutes     cited  supra,  note  i.  p.  957. 

cited  j«/ra,  note  I,  p.  957.  8.  Colorado. —  Mills'    Anno.     Stat. 

2.  California. — Code  Civ.  Proc.  (1897),     (1891),  §  2658   et  seq.     See    also    list  of 

statutes  cited  supra,  note  i,  p.  957. 
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parties,  in  a  plea  of  {stating  nature  of  action),  because  as  well  the  said 
plaintiff  as  the  said  defendant  have  put  themselves  upon  the  country 
for  trial,  and  have  you  then  and  there  the  names  of  the  jury,  and  this 
writ. 

Witness  my  hand  and  seal,  this  second  diZ-y  of  October,  a.  d.  \^99. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  12304.^ 

(Fla.  Rev.  Stat.  (1892),  §  1634,  No.  11.) 
State  of  Florida,  \ 
Lee  County.  ) 

To  the  Sheriff  or  any  Constable  of  said  County: 

In  the  name  of  the  State  of  Florida,  you  are  required  forthwith  to 
summon  six  disinterested  persons,  qualified  to  be  jurors,  to  appear 
before  me,  at  my  office  at  Myers,  in  said  county,  on  the  ninth  day  of 
October,  a.  d.  i89P,  at  ten  o'clock /icr^noon  {ox  forthwith),  to  form  a 
jury  for  the  trial  of  an  action  between  John  Doe,  plaintiff,  and  Richard 
Roe,  defendant,  and  make  due  return  of  this  writ. 

Dated  this  second  day  of  October,  i  %99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12305.' 

In   the  Justice's   Court   of  Wardner  Precinct,  County   of  Shoshone, 
State  of  Idaho. 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  six  jurors,  to  be  and  appear 
at  my  office  in  Wardner  precinct,  in  the  county  of  Shoshone,  at  ten 
o'clock  A.  M.  on  the  ninth  day  oi  October,  iB99,  to  act  as  jurors  in  a 
civil  action  wherein  John  Doe  is  plaintiff  and  Richard  Roe  is  defend- 
ant, and  of  this  writ  make  legal  service  and  due  return. 

Witness  my  hand  this  second  d!iy  of  October,  a.  d.  \%99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12306.* 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  79,  par.  49.) 

State  of  Illinois,  )  The  People  of  the  State  of  Illinois  to  any 

6^r^(?«^  County,    f      '  Constable  of  said  county  —  Greeting: 

We  command  you  to  summon  twelve  lawful  men  of  your  county,  to 
appear  before  me,  at  my  office  in  Carrollton  in  said  county,  on  the 
ninth  day  of  October,  a.  d.  i89P,  at  ten  o'clock  A.  m.,  who  are  not  of 
kin  to  John  Doe,  plaintiff,  or  to  Richard  Roe,  defendant,  to  make  a 
jury  between  said  parties,  in  a  certain  cause  pending  before  me,  and 
have  you  then  and  there  the  names  of  the  jury  and  this  writ. 

Witness  my  hand  and  seal,  at  my  office,  this  second  day  of  October , 
A.  D.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

1.  Florida.  —  Rev.  Stat.  (1892),  ^  1621.  3973.  See  also  list  of  statutes  cited 
See   also   list  of  statutes  cited   supra,     supra,  note  i,  p.  957. 

note  I,  p.  957.  8.  Illinois.  — Starr  &  C.  Anno.  Stat. 

2.  Idaho.  —  Rev.  Stat.  (1887),  §§3963,     (1896),   c.  79,  par.  48  et  seq.     See  also 
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Form  No.  12307.' 

State  of  I<ma,  (  ss.  ^  ,        ^/ V'^''':f  ^""T-         a  .      r 

I'olk  County    I  Before  Abrafian  Kent,  J.  P.  in  and  for  Lee 

^'  )  Township. 

To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  eighteen  qualified  electors 
of  your  county  to  serve  as  jurors  in  a  certain  civil  action  now  pend- 
ing before  me  wherein  John  Doe  is  plaintiff  and  Richard  Roe  is 
defendant,  to  be  and  appear  before  the  said  justice  at  ten  o'clock  in 
the /(C'r^fnoon  of  the  ninth  day  oi  October ,  jS99,  and  have  you  them  and 
this  writ  then  and  there,  and  of  your  doings  in  the  premises  make 
due  return  according  to  law. 

Witness  the  hand  of  said  justice  at  Zee  township,  in  said  connty,  this 
second  day  of  October,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12308.' 
(Mo.  Rev.  Stat.  (1889),  p.  2265.) 

The  State  of  Missouri  to  Clyde  Gulp,  Constable  of  Lamar  Township, 
in  the  County  oi Barton,  Greeting: 

You  are  hereby  commanded  to  summon  six  {or  such  number  less 
than  six  as  the  parties  may  have  agreed  upon)  good,  and  lawful  men  of 
your  township,  qualified  to  act  as  jurors  in  the  circuit  court,  and  in 
nowise  of  kin  to  either  party,  nor  interested  in  the  suit,  to  appear 
before  me,  Abraham  Kent,  one  of  the  justices  of  the  peace,  on  the 
ninth  day  of  October,  a.  d.  xZ99  {ox  forthwith'),  at  my  office  in  the  city 
of  Lamar,  in  Lamar  township,  county  of  Barton,  state  of  Missouri,  to 
make  a  jury  for  the  trial  of  an  action  now  pending  before  me,  said 
justice,  httvit^n  John  Doe,  plaintiff,  diVid.  Richard  Roe,  defendant;  and 
have  you  then  and  there  this  writ. 

Witness  my  hand  this  seventh  day  of  October,  a.  d.  i2>99. 

Abraham  Kent,  Justice  of  the  Ptace. 

Form  No.  12309.' 

State  of  Montana,      \  In  Justice  Court, 

County  of  Missoula.  \      '    Hell  Gate  Township. 

Before  Abraham  Kent,  Justice  of  the  Peace. 

John  Doe,  plaintiff,       ) 

against  >■  Venire  for  Jury. 

Richard  Roe,  defendant.  ) 

The  State   of   Montana  to   the  Sheriff  or   any  Constable   of  said 
County: 

You  are  hereby  commanded  to  summon  six  qualified  persons,  com- 
petent to  serve  as  jurors,  residents  of  the  said  township,  to  be  and 

list  of  statutes  cited  supra,  note  i,   p.  6263.     See  also  list   of   statutes  cited 

957.  supra,  note  I,  p.  957. 

1.  Iowa.  —  Code  (1897),  §  5588  et  seq.  3.  Montana.  — Code  Civ.  Proc.  (1895), 
See  also  list  of  statutes  cited  supra,  %  290  et  seq.  See  also  list  of  statutes 
note  I,  p.  957.  cited  supra,  note  i,  p.  957. 

2.  Missouri.  —  Rev.    Stat.    (1889),   § 
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appear  before  the  undersigned,  one  of  the  justices  of  the  peace  in  and 
for  said  county,  on  the  7iinth  day  of  September^  iS99,  at  ten  o'clock  A.  m., 
at  my  office  in  said  county,  to  make  a  jury  for  the  trial  of  a  civil 
action  between  y^y^/^  Z>^^,  plaintiff,  ^xidi  Richard  Roe,  defendant,  and 
have  you  then  and  there  this  writ. 

Given  under  my  hand  this  sixth  day  oi  September, \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12310.' 

County  of  Warren,  ss. 
The  State  of  New  Jersey  to  Clyde  Culp,  one  of  the  Constables  of  the 
County  of  Warren,  Greeting: 

(seal)  You  are  commanded  that  you  cause  to  come  before  me, 
the  subscriber,  one  of  the  justices  of  the  peace  in  and  for  the  county 
of  Warren,  at  my  office  in  the  township  of  Franklin,  in  the  county 
aforesaid,  on  the  ninth  day  of  October,  eighteen  hundred  and  fiinety- 
nine,  at  ten  o'clock  in  the  forenoon  of  that  day,  six  good  and  lawful 
men,  being  citizens  of  this  state  above  the  age  of  tiventy-one  years 
and  under  the  age  of  sixty-five  years,  and  in  nowise  akin  to  John  Doe, 
plaintiff,  or  to  Richard  Roe,  defendant,  nor  interested  in  the  suit,  to 
make  a  jury  for  the  trial  of  a  certain  cause  then  and  there  to  be  tried 
between  the  said  parties;  and  have  you  then  and  there  the  names  of 
those  jurors  and  this  writ. 

Given  under  my  hand  and  seal  this  sixth  day  of  October,  eighteen 
hundred  and  ninety-nine. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  1 2  3  1 1  .* 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  475.) 

{Venue  as  in  Form  No.  12292.) 
The  People  of  the  State  of  New  York  ) 
^  against  > 

John  Doe.  ) 

The  People  of  the  State  of  New  York  to  any  Constable  of  the  County 
of  Suffolk,  Greeting: 
We  command  you  that  you  summon  twelve  good  and  lawful  men 
qualified  to  serve  as  jurors,  and  not  exempt  from  such  service  by  law, 
who  shall  be  in  no  wise  of  kin  either  to  the  complainant  or  the  defend- 
ant, to  be  and  appear  before  the  Court  of  Special  Sessions,  to  be  held 
at  the  court-room   in  the  town  of  Riverhead,  in  and  for  said  town  of 
River  head,  on  the  ninth  day  of  October,  a.  d.  \W9,  to  make  a  jury  for 
the  trial   of  the  complaint,    charge  and  offense  against  the  above 
named  John  Doe,  wherein  he  is  charged  with  {designating  the  offense) 
then  and  there  to  be  tried  before  the  said  court. 
Whereof  fail  not. 
Dated  at  River head^  this  sixth  day  of  October,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  New  Jersey.  —  Gen.  Stat.  (1896),  p.  2.  New  York.  —  Cook's  Code  Crim. 
1871,  §  33.  See  also  list  of  statutes  Proc.  (1898),  §  708.  See  also  list  of 
cited  supra,  note  i,  p.  957.  statutes  cited  supra,  note  i,  p.  957. 
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Form  No.  123x2.' 

(Hill's  Anpo.  Laws  Oregon  (1892),  p.  IO43.) 

Justice's  Court  for  District  No.  1. 
State  of  Oregon,  County  of  Baker. 

John  Doe   ) 

against       >  Civil  Action  to  Recover  Money  (or  as  the  ceise  may  be). 
Richard  Roe.  ) 
To  the  Sheriff  or  any  Constable  of  said  County,  Greeting: 

In  the  name  of  the  state  of  Oregon,  you  are  hereby  commanded  to 
summon  six  good  and  lawful  men  of  the  district  aforesaid,  qualified 
to  serve  as  jurors  in  the  above  entitled  action,  to  be  and  appear 
before  the  undersigned,  a  justice  of  the  peace  for  such  district,  at 
the  office  of  such  justice,  in  such  district,  forthwith  (or  at  a  day  and 
hour  named,  as  the  case  may  be),  and  of  this  order  make  legal  service 
and  due  return  to  me. 

Given  under  my  hand  this  second  day  of  October,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)  In  Coroners'  Inquests.^ 

Form  No.  123  13. » 

State  of  Minnesota,  ) 
County  of  Winona.  J      ' 

The   State  of  Minnesota  to  the   Sheriff  or   any  Constable   of   said 
County,  Greeting: 

In  the  name  of  the  people  of  the  state  of  Minnesota,  you  are  hereby 
required  to  summon  forthwith  six  electors,  having  the  qualification 
of  jurors,  of  your  county,  to  appear  before  me  at  the  city  of  IVinona^ 
in  the  said  county  of  Winona  and  state  aforesaid,  on  the  second  day  of 
October,  a.  d.  i899,  dX  five  o'clock  p.  m.,  then  and  there  to  hold  an  in- 
quest on  the  dead  body  of  William  Patterson,  there  lying,  and  find 
by  what  means  he  died. 

Witness  my  hand  and  seal,  this  second  da.y  of  October,  a.  d.  i2>99. 

(seal)  John  Smith, 

Coroner  of  Winona  County. 

3.  Return  of  Writ, 
a.  In  Courts  of  Record.* 

1.  Oregon. —  Hills' Anno.  Laws  (1892),  greeting:  You  are  hereby  commanded 
§  2084  et  seq.  See  also  list  of  statutes  immediately  to  summon  six  good  and 
cited  supra,  note  i,  p.  957.  lawful  men,  of  the  county  of  Winona, 

2.  For  forms  connected  with  coroners'  to  appear  before  me,  coroner  of  the 
inquests,  generally,  see  the  title  CORO-  said  county,  {state  place  and  time)  then 
NERs'  Inquests,  vol.  5,  p.  510.  and  there  to  inquire,  upon  view  of  the 

3.  Minnesota.  —  Stat.  (1894),  §  844.  body  of  William  Paterson,  there  lying 
See  also  list  of  statutes  cited  supra,  dead,  how  and  by  what  means  he  came 
note  I,  p.  957.  to  his  death;    hereof  fail  not. 

In  Minn  Stat.  (1894),  §  844,  the  fol-  Given  under  my  hand  the  second  dAy 
lowing  form  is  prescribed:  of  October,  A.  D.  iSgg. 

"  State  oi  Minnesota,  )  State    of  John  Smith.  Coroner." 

County  of  Winona.  \  ^^"  Minnesota  to  4.  Who  may  Serve  Writ.  —  Deputy 
-any  constable  of  the  county  of  Winona,     sheriff  or  special  bailiff  may  serve  the 
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(1)  In  General. 

Form  No.  1 2  3  1 4 .' 

(Indorsed  upon  the  writ  the  following  return:^ 

In  pursuance  of  the  mandate  of  the  above  writ,  I  have  executed 
the  same  by  summoning,  as  directed  in  the  said  writ,  each  of  the 
within  named  persons:  {naming  the  persons  summoned^  stating  the  date 
and  manner  of  summoning  each^. 

Dated  the  ninth  day  of  October^  iS99. 

Simon  Stevenson,  Sheriff. 


ss. 


Form  No.  12315.' 

State  of  Colorado,        ) 
County  of  Arapahoe.  \ 

I  hereby  certify  that,  in  pursuance  of  the  mandate  of  the  within 
writ,  I  have  executed  the  same  by  summoning,  as  directed  in  the 
said  writ,  the  following  persons  therein  named,  to  wit:  Feter  Jones 
{naming  other  persons  summoned^,  by  reading  said  writ  personally  "ta 
each  of  said  persons  on  the  twenty-fifth  day  of  September,  a.  d.  x%99. 

{Concluding  with  date  and  signature  as  in  Form  No.  123 H. ) 


venire  facias.     State  v.  Arthur,  39  Iowa     for  drawing  the  jurors,  and  that  it  is 


631. 

Beturn  Day.  —  When  the  return  day 
of  a  venire  falls  upon  a  legal  holiday 
or  upon  the  first  day  of  January,  such 
venire  shall  be  made  returnable  upon 
the  next  succeeding  day.  Minn.  Laws 
(1899).  c.  12. 

Officer's  Diligence.  —  Sheriff's  return 
that  juror  could  not  be  found  should 
show  reasonable  diligence  on  the  part 
of  the  sheriff  to  find  him.  Gay  v.  State, 
(Tex.  Crim.  App.  1899)  49  S.  W.  Rep. 
612. 

Precedents.  —  In  State  v.  Clough,  49 
Me.  573,  the  following  return  appears: 
''JCennebec,  ss.    Winthrop,  Nov.  ly,  i860. 

I  have  notified  and  warned  such  of 
the  freeholders  and  other  inhabitants 
of  the  town  of  Winthrop  aforesaid,  as 
are  qualified  by  law  to  vote  in  the 
choice  of  representatives,  and  particu- 
larly the  Selectmen  and  Town  Clerk,  to 
assemble,  as  within  directed,  to  appoint 
as  the  law  directs,  one  man  to  serve  as 
grand  juror  at  the  within  mentioned 
Court;  and  Henry  A.  Stanley  was  ap- 
pointed for  that  purpose,  and  I  have 
notified  and  summoned  him  four  days 
before  the  sitting  of  said  Court,  to 
appear  and  attend  the  same  accord- 
ingly." 

In  this  case  it  was  held  that  the 
venires  for  grand  jurors  need  not  direct 
the  constables  in  what  manner  they 
should  notify  the  meeting  in  their  town 


the  better  practice  for  the  constable  to 
state  in  his  return  the  circumstances 
and  particulars  of  the  notice  by  him 
given. 

In  Pierce  v.  State,  12  Tex.  210, 
sheriff's  return  to  writ  was  as  follows: 

"  Executed  by  summoning  all  the 
within  named  persons,  except,  etc., 
them  not  found,  this  izth  day  of  April,. 

f.  N.  McKinley,  Sheriff,  etc." 
In  State  v.  Strauder,  11  W.  Va.  745, 
the  return  was  as  follows: 

"Executed  by  summoning  the  fol- 
lowing drawn  jurors: 

I.  fohn Branstroup,2.  Martin Ewing , 
{continuing,  naming  the  other  28 jurors). 
G.   W.  Kennedy,  D.  8., 
for  R.  S.  Brown,  S.  O.  C. 
October  12,  iSy^. 

Stephen  Berry  is  no  inhabitant  of  my 
bailiwick,  nor  found  therein. 
October  12,  1S74. 

G.   W.  Kennedy,  D.  S., 
for  R.  S.  Brown,  S.  O.  C. 
/.  B.  Lyle  not  found  within  my  baili- 
wick October  12,  1^74. 

G.  W.  Kennedy,  D.  S., 
for  R.  S.  Brown,  S.  O.  C." 

1.  Alabama,  —  Crim.  Code  (1896),  § 
4994.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  957. 

2.  Colorado. — Mills'Anno.  Stat.  (1891), 
§  2613  et  seq.  See  also  list  of  statutes 
cited  supra,  note  I,  p.  957. 
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State  of  Idaho.  . 

'  ^  ss. 


Form  No.  123x6.' 
Sheriff's  Office. 

County  of  Shoshone.  \ 

I  do  hereby  certify  that  I  received  this  venire  on  the  twenty-ninth 
day  of  September,  iS99,  and  served  the  same  on  the  fourth  day  of 
October,  i899,  upon  Peter  Jones  {naming  other  persons  summoned),  by 
giving  personal  notice  to  each  of  said  persons. 

{Concluding  with  date  and  signature  as  in  Form  No.  12314.) 

Form  No.  i  2  3  i  7 .' 
{Indorsed  upon  or  attached  to  the  writ  the  folloiving :') 

Return. 
I  hereby  certify  that,  in  compliance  with  the  within  writ,  I  sum- 
moned the  following  named  persons,  to  act  as  jurors  in  the  within 
mentioned  action,  by  notifying  each  of  them  orally  that  he  was  so 
summoned  and  of  the  time  and  place  at  which  his  attendance  is 
required,  to  wit:  Feter Jones  {naming  other  persons  summoned). 

Clyde  Culp,  Constable, 
Shoshone  County,  Idaho. 

Form  No.  123x8.' 
State  of  Ipwa,        ) 
Harrison  County,  f 

The  within  venire  came  into  my  hands  on  the  eleventh  day  of  Sep- 
tember, iS99,  and  I  certify  that  I  served  the  same  by  summoning  each 
of  the  within  named  persons  as  jurors:  {stating  manner  of  summoning 
each). 

{Concluding  with  date  and  signature  as  in  Form  No.  IZSlJi^ 

Form  No.  123x9.* 

(Precedent  in  Com.  v.  Besse,  143  Mass.  81,  note.) 
Plymouth,  ss.  Duxbury,  April  28,  1886. 

In  obedience  to  this  venire,  I  have  this  day  served  the  same  upon 
the  selectmen  and  town  clerk  of  said  town,  and  on  the  twenty-eighth 
day  of  April,  1886,  Robert  T.  Randall  ^d,%  openly  drawn  by  one  of  the 
selectmen  from  the  jury  box,  to  serve  as  traverse  juror  at  the  said 
court;  and  on  the  twenty-ninth  day  of  April,  1S86,  I  summoned  said 
person  to  attend  said  court,  by  reading  to  him  this  venire,  with  the 
indorsement  thereon  of  his  having  been  drawn  (or  by  leaving  at  his 
place  of  abode  a  written  notification  of  his  having  been  drawn)  traverse 
juror  as  aforesaid,  and  of  the  time  artd  place  of  the  sitting  of  the 
said  court  and  the  time  when  he  will  be  required  to  attend;  and  now 
make  return  of  this  venire. 

Wm.  J.  A I  den. 
Constable  of  the  town  of  Duxbury. 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  3960.  8.  lowa.—CoAft  (1897),  §  343.  See  also 
See  also  list  of  statutes  cited  supra,  list  of  sUtutes  cited  j«/ra,  note  i,  p.  957. 
note  I,  p.  957.  4.  Massachusetts.  —  Pub.  Stat.  (1882), 

2.  Idaho.  —  Rev.  Stat.  (1887),  §§  4629,  c.  170,  §  22.  See  also  list  of  statutes 
3964  (relating  to  probate  courts).     See  cited  supra,  note  i,  p.  957. 

also   list  of  statutes  cited  supra,   note         In  this  case  it  was  held  that,  under 
I.  P-  957.  Mass.  Pub.  Stat.  (1882),  c.   170,  §  22,  it 
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Form  No.  12320.' 


State  of  Minnesota^  ^ 


County  of  Wtnona.  J  °°'  I  hereby  certify  and  return  that,  by  virtue  of 
the  within  writ,  I  have  summoned  the  within  named  persons  to  be  and 
appear  before  the  said  District  Court,  at  the  court-house  in  the  city  of 
Winona^  in  said  county,  on  the  eighteenth  day  of  September,  a.  d.  i855,  at 
eleven  o  oXook.  in  the/^r^noon  of  said  day,  to  serve  as  grand  {ox petit) 
jurors  at  a  general  term  of  said  court,  to  be  held  therein,  until  discharged 
by  the  court;  and  that  I  have  duly  served  all  of  those  marked  "P," 
at  the  time  set  opposite  to  their  respective  names,  by  giving  personal 
notice  to  each  of  them;  and  those  marked  "  C,"  by  leaving  a  written 
notice  at  the  houses  of  their  usual  abode  in  said  county,  in  care  of 
persons  of  suitable  age  and  discretion  then  resident  therein,  respect- 
ively, that  is  to  say: 

Jurors  Served.  Kind  of  Service.  Date  of  Service. 

Peter  Jones.  P.  September  8,  1 8PP. 

Adam  Brown.  C.  September  7,  iS99. 

(^Continuing,  naming  all  the  jurors  summoned,  with  the  date  and  kind  of 
service  on  each). 

Dated  the  eighteenth  day  of  September,  a.  d.  iS99. 

Simon  Stevenson, 
Sheriff  of  Winona  County,  Minn. 

Form  No.  1 2  3  2  i .' 

(Indorsed  upon  the  writ  the  following:) 

Sheriff's  Return 

Executed  the  foregoing  writ  of  venire  facias  (or  special  venire 
facias),  as  by  law  directed,  on  the  following  named  persons  men- 
tioned in  said  writ,  by  personal  service  of  process,  to  wit: 

Date  of  Service.  Names  of  Persons  Summoned. 

Sept.  1,  i899.  Peter  Jones. 

(Continuing,  naming  the  persons  served  and  giving  date  of  service  upon 
each),  and  on  the  following  named  persons  mentioned  in  said  writ, 
by  leaving  proper  written  notice  at  the  usual  place  of  abode  of  each, 
to  wit: 

Date  of  Leaving  Notice.  Names  of  Persons  Summoned. 

Sept.  3,  i%99.  Adam  Blake. 

(Continuing,  naming  the  persons  served  and  giving  date  of  service  upon  each). 
Given  under  my  hand,  this  the  eleventh  day  of  September,  a.  d.  \W9. 
Simon  Stevenson,  Sheriff  of  La  Fayette  County,  Miss. 

Form  No.  12322.^ 

Sheriff's  Office,  Missoula  County,  State  of  Montana. 

I  do  hereby  certify  that  I  received  this  venire  on  Monday,  the  sixth 
day  oi  February,  a.  d.  \W9,  and  served  the  same  on  the  seventh  day 

is  not  necessary  that  the  town  clerk  or  2.  Mississippi. — Anno.   Code  (1892), 

selectmen   of    a    town    should   indorse  ^§   507,    2366,    2369.     See   also   list   of 

upon  the  venire   the  names  of  the  per-  statutes  cited  supra,  note  i,  p.  957. 

sons  who  are  drawn.  3.  Montana.  — Code  Civ.  Proc.  (1895), 

1.  Minnesota. — Stat.   (1894),  §§  7177,  §  280.     See  also  list  of  statutes  cited 

5600.     See    also   list  of   statutes   cited  supra,  note  i,  p.  957. 
jupra,  note  I,  p.  957. 
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oi  February,  a.  d.  i899,  on  Peter  Jones  {naming  the  other  persons  served^ 
with  the  date  and  manner  of  service  upon  each'). 

(^Concluding  with  date  and  signature  as  in  Form  No.  12311^..') 

Form  No.  12323.' 

State  oi  Nebraska,  \ 
Colfax  County.        f 

Received  this  venire  facias  on  the  twentieth  day  oi  September,  iS99. 
And  I  hereby  certify  that  on  the  twenty-fifth  day  of  September,  iS99,  I 
served  said  venire  facias  on  the  within  named  Feter  Jones,^  by 
delivering  to  him  a  copy  of  the  same,  with  all  the  proper  indorse- 
ments thereon,  in  the  county  aforesaid. 

Simon  Stevenson,  Sherifif. 

Form  No.  12324.' 

(Precedent  in  Brunck  v.  Wood,  33  Neb.  640.) 
State  of  Nebraska,  \ 
Lincoln  County.        f 

Received  this  venire  for  jury  this  21  th  day  oiMay,  iS89,  and  as  com- 
manded, I  on  the  same  day  and  date  served  on  J/.  Otten,  C.  S.  Clinton, 
John  Holman,  A.  S.  Brown,  and  Alex.  Stewart  by  reading  same  to  them. 
Fees,  service  and  return,  $i  50 

Mileage,  20 


$1  70 
C.  L.  Patterson,  Constable. 
{Indorsement.  )* 

Form  No.  12325.* 

State  of  Oregon,  \ 

County  of  Multnomah.  \ 

I,  Simon  Stevenson,  sheriff  of  said  county,  hereby  certify  that  I 
served  the  within  panel  to  each  of  the  jurors  named,  in  the  manner 


1.  Nebraska.  —  Comp.  Stat.  (1899),  §  ^'  Nebraska. — Comp.  Stat.  (1899),  ^ 
6261  (relating  to  district  courts).  See  also  2465  (relating  to  county  courts).  See 
list  of  statutes  cited  J«/ra,  note  I,  p.  957.  also  list   of   statutes  cited  sufra,  note 

2,  The   officer    receiving   the  venire  i,  p.  957. 

facias  shall,  at  least  five  days  before  4.  Indorsed  upon  this  venire  facias  and 

the  first  day  of  the  session,  make  ser-  the  return  thereto  should   be  the  fol- 

vice    thereof   upon    the   person    whose  lowing: 

name    was   drawn    as    a   petit    juror,  "  Doc.  B.     p.  ^.     No.  lOi. 

by    reading    or  delivering   a  copy    of  Venire  Facias, 

the    same    to    the  person    summoned,  foAn  Doe,  plaintiff, 

or  by  leaving  a  copy  at  h?s  residence,  against 

except  that  the  ropy  shall  contain   the  /ftckard  Aoe,  defendant. 

name  of  the  person  served,  and  not  the  Returned  and  filed  this  nintA  day  of 

name  of  any  other  petit  juror.     Neb.  October,  1S99. 

Comp.  Stat.   (1899),  §  6261.     The  copy  Clyde  Gulp,  Constable, 

served  should  be  indorsed  with  the  fol-  I    hereby  certify   that  this  is  a  true 

lowing   certificate:    "I    hereby   certify  copy  of  the  original  venire  facias  with 

that  this  is  a  true  copy  of  the  original  all  indorsements  thereon, 

venire,  except  that  it  contains  only  the  Clyde  Culp,  Constable." 

name  of  Peter  f ones,  and  not  the  name  6.  Oregon. — Hill's  Anno.  Laws  (1892), 

■of  any  other  petit  juror.  %q^2  et  seq.     See  also  list  of  statutes! 

Simon  Stevenson,  Sheriff."  cited  supra,  note  i,  p.  957. 
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and  at  the  time  herein  stated,  as  follows,  to  wit:  Peter  Jones  {naming 
other  persons  summoned^  giving  the  date  and  manner  of  summoning  eacK). 
{Concluding  with  date  and  signature  as  in  Form  No.  123 H. ) 

Form  No.  12326.' 

State  of  South  Dakota,  ) 
County  of  Bon  Homme.  ) 
To  th%  First  Judicial  Circuit  Court  of  Bon  Homme  County,  now  here: 

I,  the  sheriff  of  said  county,  to  whom  the  within  list  of  jurors  for 
said  court  was  delivered  for  service,  herewith  return  the  same  to  the 
court  now  here;  and  I  certify  and  return  that  all  the  said  grand  (or 
petit)  jurors  therein  named  were  duly  summoned  to  attend  said  court 
at  the  time  and  place  mentioned  in  said  list,  except  Peter  Jones  and 
{naming  others  not  summoned,  if  any),  who  was  (or  were)  not  found  in 
my  said  county. 

Dated  at  Tyndall,  South  Dakota,  this  thirtieth  day  of  November^ 
A.  D.  \W9. 

.    Simon  Stevenson,  Sheriff. 

Form  No.  12327.' 

1.  Peter  Jones. 

2.  {Continuing,  naming  other  persons  summoned.) 

By  virtue  of  the  foregoing  writ,  I  summoned  the  above  named  per- 
sons from  a  list  furnished  me  by  the  judge  of  the  County  Court  of 
Foe  king  ham  county. 

Simon  Stevenson, 
Sheriff  of  Rockingham  County. 

(2)  Reciting  Summons  to  Alternate  Jurors 
Form  No.  12328.^ 


^'    Iss 
ki.  \  ^^' 


State  oi  Arkansas, 
County  of  Pulaski. 

In  pursuance  of  the  within  precept,  to  me  directed,  I  have  sum- 
moned before  the  Honorable  Circuit  Court  of  Pulaski  county  the 
following  named  persons  to  serve  as  grand  (or  petit)  jurors  for  the 
September  term,  i8P9,  of  said  Circuit  Court: 

Peter  Jones  {naming  other  persons  summoned,  stating  the  date  and 
manner  of  summoning  each  person). 

And  the  following  named  persons  as  alternate  grand  (or  petit) 
jurors,  viz:  Adam  Burnes  {naming  other  persons  summoned,  stating  the 
date  and  manner  of  summoning  each  person). 

And  the  following  persons  were  not  found:  Charles  Denton  {naming 
other  persons  not  found,  if  any). 

{Concluding  with  date  and  signature  as  in  Form  No.  123 H.) 

1.  South  Dakota.  —  Dak.  Comp.  4018.  See  also  list  of  siatutes  cited 
Laws   (1887),    §  450.     See   also   list  of    supra,  note  i,  p.  957. 

statutes  cited  supra,  note  i,  p.  957.  3.  Arkansas.  —  Sand.     &    H.     Dig. 

2.  Virginia. — Code  (Supp.    1898),   §     (1894),  §  4280.     See  also  list  of  statutes 

cited  supra,  note  i,  p.  957. 
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(3)  Record  Entry  of  Return. ^ 
Form  No.  12329  .^ 


In   the   matter  of  the  Return   of  the' 

Regular     Venire  for    the     October 

Term,  A.   D.    iS99,  of  the  District 

Court  of  Arapahoe  County,  Colorado. 

At  this  day  comes  Simon  Stevenson,  Esq.,  sheriff  of  Arapahoe  county, 
and  return  into  court  here  the  venire  for  grand  (or /^//V)  jurors  here- 
tofore issued,  and  made  returnable  on  this  day  with  his  indorsement 
thereon  written  that  he  hath  thereunder  summoned  the  following 
named  good  and  lawful  men  to  serve  as  such  grand  (or petif)  jurors, 
to  wit,  Peter  Jones  {naming  other  persons  summoned^,  the  same  being 
those  heretofore  on  \}i\&  first  day  of  September,  iS99,  drawn  by  the 
clerk  of  said  court  to  serve  as  such  grand  (or petit^  jurors  pursuant 
to  the  statute  in  such  case  made  and  provided. 


b.  In  Justices'  Courts. 

Form  No.  12330.^ 

(Indorsed  upon  the  writ  the  following-) 

I  hereby  certify  that,  in  compliance  with  the  within  writ  of  venire 


1.  Precedents.  —  The  record  entry  of 
return  of  panel  of  grand  jurors  appears 
in  Shropshire  v.  State,  12  Ark.  190,  as 
follows: 

"  At  a  Circuit  Court  begun  and  held 
at  the  court  house  in  the  town  of 
Carrollton,  in  the  county  of  Carroll, 
State  of  Arkansas,  on  the  first  Monday 
in  May,  1S46,  it  being  ihe  fourth  day  of 
said  month,  present,  the  Hon.  Seaborn 
G.  Sneed,  Judge,  the  following  proceed- 
ings were  had,  to  wit: 

This  day  came  the  sheriff  of  said 
county  and  returned  into  court  here  the 
following  list  of  grand  jurors,  to  wit: 
Jacob  A.  Meek,  {naming  other  jurors), 
sixteen  good  and  lawful  men  of  said 
county,  freeholders  and  householders 
thereof;  and  the  said  John  Campbell, 
William  Wood,  Nathaniel  Rudd  and 
George  Ro7vland  hsiving  failed  to  appear, 
ordered  by  the  court,  and  in  accordance 
with  said  order  the  sheriff  returned  into 
court  here  Jonathan  Dunlap,  George 
Suggs,  James  T.  Officer,  John  Dunlap 
and  Arthur  B.  Baker,  instead  of  the 
said  absentees  aforesaid,  which  said 
persons  being  citizens  and  householders 
or  freeholders,  present  and  duly  re- 
turned as  aforesaid,  having  been  duly 
sworn,  wit4i  Beat  Gather  as  foreman, 
in  terms  of  the  law,  first  being  empan- 
neled,  were  charged  touching  their 
duties,  retired  to  consider  thereof,  in 
charge  of  the  sherifif." 


In  Straughan  v.  State,  16  Ark.  37,  the 
entry  was  as  follows: 

"  This  morning  appeared  in  court 
Ambrose  Akxander,  sheriff,  etc.,  and 
returned  into  court  a  panel  of  grand 
jurors,  to  inquire  in  and  for  the  county 
of  Independence  during  the  present  term 
of  this  court;  who  being  duly  called,  the 
following  came,  to-wit:  Joab  H.  Peel, 
(who  was  by  the  court  appointed  fore- 
man), Joseph  H.  Egner,  (naming  the  other 
jurors),  making  sixteen  good  and  lawful 
men,  of  the  county  of  Independence,  who 
being  empaneled,  sworn,  and  charged, 
to  inquire  in,  and  for  the  body  of  said 
county,  retired  to  consider  their  duty." 

In  this  case  it  was  held  that,  upon 
failure  of  the  county  court  to  make  out 
and  deliver  to  the  sheriff  a  list  of  sixteen 
persons  qualified  to  serve  as  grand 
jurors,  and  of  the  failure  of  the  sherifif 
to  select  and  summon  the  requisite 
number  himself,  as  prescribed  by  stat- 
ute, the  circuit  court  has  power  to  direct 
the  sheriff  to  summon  forthwith  the 
requisite  number  of  qualified  persons 
to  serve  as  grand  jurors  for  the  term. 

2.  Colorado.  —  Mills'  Anno.  Stat. 
(1891),  §  2603  et  seq.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  957. 

This  is  substantially  the  form  given 
in  Richards'  Civ.  &  Cr.  F.  53. 

3.  California.  —  Code  Civ.  Proc. 
(1897),  §  230  et  seq.  See  also  list  of 
statutes  cited  supra,  note  I,  p.  957. 
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facias,  I  have  summoned  the  following  named  persons  to  act  as  jurors 
in  the  within  mentioned  action,  to  wit:  Peter  Jones  {naming  other 
persons  summoned^. 

Witness  my  hand  this  ninth  day  of  October.,  a.  d.  i89P. 

Clyde  Gulp,  Constable. 
,  Form  No.  123 31.' 

{Indorsed  upon  writ  the  following :') 

Served  the  second  day  of  October,  a.   d.    i85P,   by  summoning  as 
jurors:  Peter  Jones  {naming  other  persons  summoned^. 
Returned  this  ninth  day  of  October,  a.  d.  \Z99. 

Clyde  Culp,  Constable. 
{Itemized  statement  of  fees. ) 

Form  No.  12332.* 

{Indorsed  upon  the  writ  the  following  :^ 

I  hereby  certify  that,  in  compliance  with  the  within  writ,  I  sum- 
moned the  following  named  persons  to  act  as  jurors  in  the  within 
mentioned  action,  by  notifying  each  of  them  orally  that  he  was  so 
summoned  and  of  the  time  and  place  at  which  his  attendance  is 
required,  to  wit:  Peter  Jones  {naming  other  persons  summoned^. 

Dated  this  ninth  day  of  October,  iS99. 

Clyde  Culp,  Constable. 

Form  No.  12333.' 

{Indorsed  upon  the  writ  the  following:^ 

Served  the  within  venire  by  reading  the  same  to  Peter  Jon^s  {naming 
other  persons  served)  this  third  day  of  October,  1 W9. 
Serving  venire,  ^.00. 

Clyde  Culp,  Constable. 

Form  No.  12334.* 

{Indorsed  upon  the  writ  the  folloiuing-) 

On  the  third  day  of  October,  i899,  I  served  this  writ  on  Peter  Jones^ 
{naming  others  served),  qualified  voters  of  my  township. 

Clyde  Culp,  Constable. 
Form  No.  12335.* 
State  of  Iowa,  \ 
Polk  County.     \ 

The  within  venire  came  into  my  hands  on  the  second  day  of  October, 
iS99,  and  I  certify  that  I  served  the  same  by  summoning  the  follow- 
ing persons  as  jurors,  and  I  now  return  this  venire  as  commanded. 
Dated  this  ninth  day  of  October,  i899. 

Clyde  Culp,  Constable. 
Peter  Jones  {naming  other  persons  summoned). 

1.  Colorado.  —  Mills'  Anno.  Stat,  list  of  statutes  cited  supra,  note  i, 
(1891),  §  2651  et  seq.     See    also    list   of     p.  957. 

statutes  cited  supra,  note  i,  p.  957.  4.  Indiana.  —  Horner's   Stat.  (1896), 

2.  Idaho.  — Rev.  Stat.  (1887),  §  3964  §  1483.  See  also  list  of  statutes  cited 
et  seq.     See    also    list  of  statutes  cited     supra,  note  i,  p.  957. 

supra,  note  I,  p.  957.  6.  Iowa. — Code  (1897),  §  5590.     See 

3.  Illinois. — Starr  &  C.  Anno.  Stat,  also  list  of  statutes  cited  supra,  note 
(1896),   c.   79,   par.  48  et  seq.     See  also     i,  p.  957. 
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Form  No.  12336.' 

State  oi  Michigan,  ) 
Montcalm  County,  j 

I  hereby  certify  the  following  to  be  the  names  of  the  persons  sum- 
moned by  me  as  jurors  to  try  the  cause  between  the  People  of  the 
State  of  Michigan  zxidi  John  Doe,  the  defendant  named  in  the  annexed 
venire,  to  wit:  Peter  Jones  {naming  other  persons  summoned^ 

Dated  this  ninth  day  of  October,  a.  d.  \W9. 

Clyde  Culp,  Constable. 

The  execution  of  the  within  precept  appears  from  the  panel  hereto 
annexed. 

Dated  this  ninth  day  of  October,  a.  d.  \%99. 

Clyde  Culp,  Constable. 

Form  No.  12337.* 

(^Indorsed  upon  the  writ  the  following:^ 

I  certify  that,  by  virtue  of  the  within  precept,  I  have  personally 
summoned  each  of  the  several  persons  therein  named  to  appear  at 
the  time  and  place  within  mentioned. 

{Concluding  with  date  and  signature  as  in  Form  No.  12SH.') 

Form  No.  12338.' 
State  of  Minnesota,  ) 
County  of  Winona.  ) 

I,  Clyde  Culp,  hereby  certify  that,  under  and  by  virtue  of  the  within 
writ  of  venire  facias,  I  did  on  the  third  day  of  October,  a.  d.  i89P,. 
summon  as  jurors  the  following  persons  named  in  said  writ,  to  wit: 
Peter  Jones  {^naming  other  persons  summoned),  and  that  I  was  unable 
to  find  the  following  persons  named  in  said  writ,  to  wit:  Adam  Burner 
{naming  other  persons  not  found,  if  any).  ^ 

{Concluding  with  date  and  signature  as  in  Form  No.  12314..) 

Form  No.  12339.* 

State  of  Montana,      \ 

County  of  Missoula,  f  ^*  I  hereby  certify  that,  by  virtue  of  the  within 
writ,  I  have  personally  summoned  as  jurors  the  following  named  per- 
sons, to  wit:  Peter  Jones  {naming  the  other  persons  summoned). 

Clyde  Culp,  Constable. 
{Itemized  statement  of  fees!) 


^'  [  ss. 


Form  No.  12340.* 

State  of  Nebraska, 
Colfax  County. 

Received  this  on  the  sixth  day  of  October,  i899. 

I  hereby  certify  that  on  the  sixth  day  of  October,  \Z99, 1  served  the 

1.  Michigan.  —  Comp.  Laws  (1897),  S     See  also  list  of  statutes   cited  supra, 
1028,     relating    to    trials    of    criminal     note  i,  p.  957. 

cases.     See  also  list  of   statutes  cited        4.  Montana.  —  Code  Civ. Proc.  (1895), 
supra,  note  i ,  p.  957.  §  292.     See  also  list  of  statutes  cited 

2.  Michigan.  —  Comp.  Laws  (1897),  §     supra,  note  i,  p.  957. 

817   et  seq.     See    also   list   of   statutes        ^.Nebraska.  —  Comp.   Stat.  (1899),  |i 
cited  JM/ra,  note  I,  p.  957.  6498.     See   also   list   of  statutes   cited 

3.  Minnesota.  —  Stat.  (1894),   §  5104.     supra,  note  i,  p.  957. 
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within  venire  on  the  within  named  Peter  Jones  {naming  other  persons 
served')  by  delivering  to  each  of  them  a  true  and  certified  copy  of  the 
same,  with  all  indorsements  thereon,  in  the  county  aforesaid, 

Clyde  Culpy  Constable. 

Form  No.  1 2  3  4 1 . ' 

Constable's  Return. 
I  return  the  within  writ,  having  summoned  the  following  good  and 
lawful  men  to  appear  as  herein  directed,  to  serve  as  jurors,  to  wit: 
Peter  Jones  {naming  other  persons  summoned). 

Clyde  Culp,  Constable. 

Form  No.  12342.* 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  476.) 

List  of  persons  summoned  as  jurors  pursuant  to  annexed  order. 
Peter  Jones  {naming  other  persons  summoned). 

I  hereby  certify  that,    in  obedience  to  the  within  order,  I  have 
personally  summoned  the  above  named  persons  as  jurors. 
Dated  at  River head^  this  ninth  day  of  October,  a.  d.  iW9. 

Clyde  Culp,  Constable. 

Form  No.  12343.2 

State  of  Neni  York,      1 
County  of  Suffolk,        >  ss. 
Town  of  Huntington.  ) 

I  hereby  certify  that  I  have  personally  served  the  annexed  order 
upon  the  following  persons  named  within  by  exhibiting  to  each 
of  them  the  same  and  at  the  same  time  reading  to  or  stating  to 
him  the  substance  thereof,  viz :  Peter  Jones  {naming  other  persons  served)', 
and  that  I  have  been  unable  to  serve  the  said  order  upon  the  follow- 
ing persons:  Adam  Burnes  {naming  other  persons  not  served),  for  the 
reason  {stating  reason  of  non-service). 

Dated  this  third  daj  ol  October,  iS99. 

Clyde  Culp,  Constable. 

To  Abraham  Kent,  Esq. ,  Justice  of  the  Peace, 


^'[ss. 


Form  No.  12344.* 
State  of  North  Dakota, 
County  oi  Burleigh. 

I  hereby  certify  that  the  within  venire  came  to  my  hands  on  the 
sixth  day  of  October,  A.  D.  \Wd,  and  that  I  have  personally  summoned 
as  jurors  the  several  persons  named  therein  by  reading  the  same  to 
each  of  them,  namely,  Peter  Jones  {naming  the  other  jurors  summoned), 
and  that  the  following  named  persons  could  not  be  found,  namely, 
Adam  Blake  {naming  other  jurors  not  found). 

{Concluding  with  date  aiid  signature  as  in  Form  No.  1231Jf.) 

1.  Ne%v  Jersey.  — Gen.  Stat.  (i8g6).  p,  3.  New  York.  —  Code  Civ.  Proc. 
1871,  §33.  See  also  list  of  statutes  (1899),  ?  2991  ^/ j^^^.;  Cook's  Code  Crim, 
cited  supra,  note  I,  p,  957.  Proc'  N.  Y.   (1898),   §|  703,   708.     See 

2.  New  York.  —  Cook's  Code  Crim.  also  list  of  statutes  cited  supra,  note 
Proc.  (1898),    g   704,     See   also   list   of  i,  p.  957. 

statutes  cited  supra,  note  i,  p.  957.  4.  North  Dakota. — Rev.  Codes  (1895), 
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Form  No.  12345.' 

(^Indorsed  upon  the  writ  the  following:^ 

Received  this  writ  the  second  A^.y  of  October,  iS99,  and  served  the 
same  on  the  third  day  oi  October,  iS99,  by  a  personal  service  of  said 
writ  upon  each  of  the  following  persons  named  therein,  to  wit:  Peter 
Jones  (naming  other  persons  sensed). 

Clyde  Culp^  Constable. 

(Itemized  statement  of  fees.') 

Form  No.  12346.* 

State  of  Oregon,     ) 
County  of  Baker.  \ 

I  hereby  certify  that  I  have  summoned  the  following  named 
persons  as  jurors  in  the  within  entitled  case:  Peter  Jones  (naming 
other  persons  summoned). 

(Concluding  with  date  and  signature  as  in  Form  No.  12311^..) 


>  ss. 


Form  No.  12347.* 
State  of  South  Dakota, 
County  of  Hughes. 

I  hereby  certify  that  the  within  venire  came  to  my  hands  on  the 
second  day  of  October,  a.  d.  \W9,  and  that  I  have  personally  sum- 
moned as  jurors  named  within  by  reading  the  same  to  each  of  them, 
viz :  Peter  Jones  (^naming  other  persons  summoned) ;  and  that  the  follow- 
ing persons  could  not  be  found:  Adam  Burnes  (naming  other  persons 
not  found,  if  any). 

(Concluding  with  date  and  signature  as  in  Form  No.  123 H.) 

Form  No.  12348.^ 

State  of  Washington,  \ 
County  of  Spokane.      \ 

I  hereby  certify  that  on  the  second didiy  of  October,  a.  d.  iW9,  I 
received  the  within  venire  facias  and  summoned  from  the  citizens  of 
said  county  the  following  six  men  named  in  the  within  writ,  to  wit: 
Peter  Jones  (naming  other  persons  summoned),  to  appear  before  Abraham 
Kent,  justice  of  the  peace  in  and  for  the  said  county,  on  the  ninth 
day  of  October,  a.  d.  i899,  at  ten  o'clock  a.  m.,  to  make  a  jury  in  civil 
action  pending  before  said  justice. 

Clyde  Culp,  Constable, 
Precinct  No.  1,  Spokane  County,  Washington, 

(Itemized  statement  of  fees.) 

e.  In  Coroners'  Inquests.' 

§  6688.     See  also  list  of  statutes  cited  (1887),  §  6096.     See  also  list  of  statutes 

^supra,  note  i,  p.  957.  cited  supra,  note  i,  p.  957. 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  4.  Washington.  —  Ballinger's  Anno. 
§  6551.  See  also  list  of  statutes  cited  Codes  &  Stat.  (1897),  §  6624.  See  also 
supra,  note  I,  p.  957.  list  of  statutes  cited  supra,  note  i,  p.  957. 

2.  Oregon.  —  Hill's  Anno.  Laws  6.  For  forms  connected  with  pro- 
(1892),  §2087.  See  also  list  of  statutes  ceedings  at  coroners'  inquests,  gen- 
cited  supra,  note  I.  p.  957.  erally,    consult     the    title    Coroners' 

3.  South  Z>fl>6^/a.— Dak.  Comp.  Laws  Inquests,  vol.  5,  p.  510. 
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Form  No.  12349.' 


ss. 


State  of  Minnesota,  ) 
County  of  Winona.   \ 

I,  Simon  Stevenson,  sheriff  in  and  for  said  county,  have  duly  exe- 
cuted the  within  warrant  by  summoning  the  following  persons  as 
jurors,  to  vf'xt,  Peter  /ones,  of  the  city  of  Winona,  (jtaming  other  Juror s^ 
summoned,  stating  the  residence  of  each). 

Witness  my  hand  this  second  day  of  October,  a.  d.  i2>99. 

Simon  Stevenson, 
Sheriff  of  Winona  County,  Minnesota, 

III.  Special  venire  Facias. 

1 .  Application  for  Writ. 

a.  By  Defendant. 

Form  No.  12350.* 

State  of  Texas,  )  District  Court, 

County  of  Freestone.  (  January  term,  a.  d.  iS99. 

The  State  of  Texas  ) 

against  y  No.  1. 

John  Doe.  )  v 

And  now  comes  John  Doe,  the  defendant^  in  the  above  entitled 
and  numbered  cause,  and  upon  oath  says  that  he  has  been  arrested 
and  now  stands  committed  under  and  by  virtue  of  a  certain  indict- 
ment found  and  presented  by  and  upon  the  oaths  of  the  grand  jurors 
of  the  said  county  oi  Freestone,  duly  organized  as  such  at  the  January 
term,  a.  d.  i899,  of  the  District  Court  for  said  county  of  Freestone, 
charging  him  with  the  crime  of  (naming  offense),  said  offense  being  a 
capital  crime  under  the  laws  of  the  state  of  Texas-,  and  the  saidy^^« 
Doe  upon  his  oath  further  says  that  he  expects  to  be  ready  for  the 
trial  of  the  said  cause  at  the  present  term  of  this  court. 

Whereupon  he  moves*  this  honorable  court  to  grant  and  have 
entered  and  issued  an  order  in  this  cause  for  a  writ  of  special  venire 
facias  directed  to  Simon  Stevenson,  sheriff  of  said  Freestone  county, 
commanding  said  sheriff  to  summon  thirty-six  persons  to  appear 
before  the  District  Court  of  said  Freestone  county,  now  in  session  at 
the  court-house  in  Fairfield  in  said  county,  there  to  be  on  the  twelfth 
day  oi  January,  a.  d.  i?>99,  from  whom  the  jury  for  the  trial  of  this 
case  may  be  selected,  f 

John  Doe. 

Sworn  to  and  subscribed  by  said  John  Doe  before  me  the  second  day 
oi  January,  a.  d.  iS99. 

(seal)  Calvin  Clark,  Clerk  of  District  Court 

of  Freestone  County,  Texas. ^ 

1.  Minnesota.  —  Stat.  (1894),  §  844.  3.  Defendant's  counsel  may  make  the 
See  also  list  of  statutes  cited  supra,  application.  Tex.  Code  Crim.  Proc. 
note  I,  p.  957.  (1895),  art.  644. 

2.  Texas.  —  Code  Crim.  Proc.  (1895),  4.  Affidavit  must  support  the  applica- 
ari.  644.  See  also  list  of  statutes  cited  tion.  Tex.  Code  Crim.  Proc.  (1895), 
supra,  note  i,  p.  957.  art.  644. 
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b.  By  Prosecuting  Attorney. 

Form  No.  12351.' 

(^Title  of  court  and  cause  as  in  Form  No.  12350.) 

And  now  comes  Daniel  Webster,  the  district  attorney  who  prose- 
cutes for  The  State  of  Texas  in  this  behalf,  and  says  that  John  Doe^ 
the  defendant  in  the  above  entitled  and  numbered  cause,  has  been 
arrested  and  now  stands  committed  under  and  by  virtue  of  the  cer- 
tain indictment  found  and  presented  by  and  upon  the  oaths  of  the 
grand  jurors  for  said  county  of  Freestone,  duly  organized  as  such  at 
the  January  term,  a.  d.  \W9,  of  the  District  Court  for  said  county  of 
Freestone,  charging  him  with  the  crime  of  {naming  offense'),  said 
offense  being  a  capital  crime  under  the  laws  of  the  state  of  Texas. 

Whereupon  he  moves  {continuing  as  in  Form  No.  12360,  from  *  to  f ). 

Daniel  Webster,  District  Attorney. 

2.  Order  for  Writ.^ 
a.  Names  Drawn  from  Box. 


*'  The  Republic  of  Texas 

V. 

John  Shultz. 


1.  Texas, — Code  Crim.  Proc.  (1895), 
art.  642  et  seq.  See  also  Taylor  v.  State, 
14  Tex.  App.  340,  and  list  of  statutes 
cited  supra,  note  i,  p.  957. 

Precedent. — A  similar  application  is 
set  out  in  Shultz  v.  State,  13  Tex.  401, 
and  is  as  follows,  to  wit: 

No.  7. 
In  the  District 
Court  of  Gal- 
veston Coun- 
ty, Spring 
J  term,  185".^. 
And  now  comes  the  district  attorney, 
who  prosecutes  for  the  State  of  Texas 
in  this  behalf,  and  says  that  the  de- 
fendant, John  Shultz,  stands  indicted 
for  the  killing  and  murder  of  Matthew 
Jett,  a  capital  offense,  whereupon  the 
court  is  moved  to  order  that  a  copy  of 
the  indictment  be  delivered  to  the  said 
defendant,  John  Shultz,  and  that  a 
venire  facias  be  ordered  in  this  behalf, 
returnable  forthwith,  by  virtue  of  which 
the  sheriff  of  said  county  shall  summon 
thirty-six  persons  to  serve  as  jurors, 
and  that  a  list  of  the  persons  thus 
summoned  as  jurors  be  served  upon 
said  defendant. 

/.  C.  McGonigal, 

District  Attorney." 
This  application    was  made  prior  to 
the   adoption   of   the   present    code   of 
criminal  procedure. 

2.  Precedents.  —  Order  for  special 
venire  facias  is  set  out  in  Straughan  v. 
State,  16  Ark.  37,  as  follows: 

"  It  appearing  to  this  court,  that  the 


county  court,  in  and  for  the  said  county 
oi  Independence.  isiWed  to  order  the  sheriff 
to  summon  a  grand  jury,  to  serve  for 
the  present  term  of  this  court.  On 
motion  of  the  State,  by  her  attorney,  it 
is  ordered  by  the  court,  that  a  venire 
issue,  commanding  the  sheriff  to  pro- 
ceed to  summon  a  panel  of  grand 
jurors,  to  serve  for  the  present  term  of 
this  court,  returnable  forthwith." 

In  Barr  v.  People,  103  111.  no,  it 
appears  that  at  the  July  term  of  the 
county  court,  at  which  the  defendant 
was  tried,  the  court  made  the  following 
order  for  a  jury:  "  It  is  ordered  by  the 
court  that  the  clerk  issue  a  venire 
facias,  directed  to  the  sheriff  of  said 
county,  commanding  him  to  summon 
twelve  good  and  lawful  men  of  said 
county  to  serve  as  jurors  during  the 
present  term  of  court,  or  until  dis- 
charged, returnable  on  Monday,  the 
igth  day  of  _/«/)',  A.  d.  i8<?o,  at  /o  o'clock 
a.  m."  In  this  case  it  was  held  that 
the  county  court  may  order  a  venire  to 
issue  for  twelve  jurors  or  less,  by 
agreement  of  the  parties,  to  be  sum- 
moned by  the  sheriff  from  the  body  of 
the  county,  to  serve  as  jurors  for  each 
trial  during  the  term,  when  the  jury 
has  not  been  drawn  and  summoned,  as 
required  in  the  circuit  court,  on  the  first 
day  of  the  term. 

In  White  v.  State,  16  Tex.  206,  the 
court  ordered  "that  a  venire  facias 
issue  to  the  sheriff  of  Liberty  county, 
returnable  forthwith,  to  summon  thirty- 
six  persons  to  appear  at  the  Court  House 
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Form  No.  12352.' 

In  the  matter  of  a  Special  Venire  for  the  \ 

October  Term,  A.  D.  1899,  of  the  District  [• 

Court  of  Arapahoe  County,  Colorado.       ) 

At  this  day,  it  appearing  to  the  court  that  there  is  not  a  sufficient 
number  of  grand  (or  petit)  jurors  present  to  complete  the  panel,  it  is 
ordered  that  the  clerk  of  this  court,  with  the  assistance  of  the 
sheriff,  draw  frdm  the  list  of  names  of  persons  heretofore  furnished 
by  the  county  commissioners  of  the  county  of  Arapahoe  a.nd  now  con- 
tained in  the  jury  box  the  names  of  eight  persons  to  complete  the 
panel. 

And  this  is  accordingly  done.  And  the  following  names:  Ulysses 
Young  (naming  other  persons  draivn)  are  so  drawn. 

And  it  is  further  ordered  that  a  special  venire  issue  without  delay 
directed  to  said  sheriff,  commanding  him  to  summon  the  persons  so 
drawn  to  serve  as  grand  (or  petit)  jurors,  said  venire  to  be  returnable 
at  ten  o'clock  in  the  forenoon  on  the  sixteenth  day  of  October,  a.  d, 
i%99  (or  at  the  incoming  of  the  court  on  the  third  day  of  October,  A.  D. 
1899). 

b.  Open  Venire. 

Form  No.  12353.' 

In  the  matter  of  a  Special  Venire  for  Grand  (or Petit)  ) 
Jurors  for  the  District  Court  of  Arapahoe  County,  > 
Colorado,  October  Term,  A.  D.  iS99.  ) 

At  this  day  appearing  to  the  court  that  there  is  not  a  sufficient 
number  of  grand  (or  petit)  jurors  present  to  complete  the  panel,  it  is 
ordered  that  the  special  venire  issue  without  delay  directed  to  the 
sheriff  of  Arapahoe,  commanding  him  to  summon  eight  persons  to 
serve  as  grand  (or petit)  jurors,  said  venire  to  be  returnable  at  ten 
o'clock  in  the  forenoon  on  the  sixteenth  day  of  October,  a.  d,  i2>99 
{or  at  the  incoming  of  the  court  on  the  third  day  of  October,  A.  D. 
1899). 

Form  No.  12354.' 

In  the  Circuit  Court  of  the  First  Judicial  Circuit  of  the  State  of 
Florida,  in  and  for  Escambia  County,  December  Term,  a.  d.  id>99. 

Owing  to  excuses  rendered,  there  are  only  (stating  number)  jurors 
present  and  qualified;  wherefore,  it  is  ordered  that  the  clerk  of  the 
court  do  issue  a  special  venire,  returnable  the  twelfth  day  of  Decem- 
ber, A.  D.  \%99,  for  (stating  number)  jurors  to  serve  the  second  ■week  of 
said  court. 

And  it  is  further  ordered,  that  the  sheriff  of  said  county  execute 

in  the  town  of  Liberty,  in  the  county  of  1.    Colorado.  —   Mills'    Anno.    Stat. 

Liberty,  forthwith,  to  serve  as  jurors  in  (1891),  §  2609.     See  also  list  of  statutes 

the  above  cause  of  The  State  of  Texas  cited  supra,  note  i,  p.  957. 

aL%zXn%xfoseph  White  for  the  murder  of  This  is  substantially  the  form  given 

Levi  Barrow,  and  that  a  copy  of  the  in-  in  Richards'   Civ.  &  Cr.  F.  53. 

dictment  and  a  list  of  the  jurors  sum-  2.   Florida.  —  Rev.    Stat.    (1892),    §§ 

moned    be   delivered    immediately   to  1157,    1158.     See   also   list  of  statutes 

said  White.""  cited  supra,  note  i,  p.  957. 
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said   special   venire  by  forthwith   summoning  from  the  bystanders 
{stating  number^  jurors  to  serve  the  second  week  of  the  court. 

Done  and  ordered  in  open  court  this  the  eleventh  day  oi  December^ 
A.  D.  iZ99. 

John  Marshall, 
Judge  of  the  First  Judicial  Circuit  of  Florida. 

Form  No.  12355  .' 

{Commencement  as  in  Form  No.  12360.) 

And  now  on  this  third  day  oi  January,  a.  d.  i899,  coming  on  to  be 
heard  the  motion  oi  John  Doe,  the  defendant,  in  the  above  entitled 
and  numbered  cause,  asking  for  the  granting,  entry  and  issuance 
of  an  order  herein  for  the  writ  of  special  venire  facias,  directed  to 
Simon  Stevenson,  sheriff  of  said  Freestone  county,  commanding  him  to 
summon  thirty-six  persons  to  appear  before  this  court,  from  whom  a 
jury  may  be  selected  to  try  this  case,  and  said  motion  being  held 
and  considered,  the  same  is  hereby  granted. 

Whereupon  it  is  ordered  by  the  court  that  Calvin  Clark,  clerk  of 
the  District  Court  of  said  Freestone  county,  immediately  issue  a  writ 
of  special  venire  facias  directed  to  said  Simon  Stevenson,  sheriff  of 
said  Freestone  county,  returnable  on  the  tenth  day  of  January,  a.  d. 
\%99,  commanding  him  to  summon  thirty-six  persons  whose  names 
appear  upon  the  list,  which  shall  be  attached  to  and  accompany  said 
writ  of  special  venire  facias,  to  appear  at  ten  o'clock  in  the  forenoon 
on  the  twelfth  day  oi  January,  A.  D.  i89P,  the  time  set  for  the  trial 
of  this  cause,  before  the  District  Court  of  said  Freestone  county  now 
in  session  in  the  court-house  in  Fairfield,  in  said  county,  then  and 
there  to  be  present  as  jurors,  from  whom  the  jury  for  the  trial  of  this 
case  may  be  selected. 

Dated  this  third  day  oi  January,  a.  d.  iW9. 

3.  Writ.2 

1.  Texas.  —  Code  Crim.  Proc.  (1895),  In  Clingan  v.  East  Tennessee,  etc., 
art.  645.  See  also  list  of  statutes  cited  R.  Co.,  2  Lea  ^Tenn.)  726,  it  was  held 
supra,  note  I,  p.  957.  not  to  be  error  for  the  judge  to  desig- 

2.  Entitling  Writ.  —  In  Wood  v.  State,  nate  the  names  of  the  special  jurors  in 
92  Ind.  269,  it  was  held  that  a  special  his  order  for  special  jury  to  try  the 
venire  for  additional  jurors  may  be  en-  cause. 

titled  of  the  cause  in  which  it  issues.  In  Poindexter  v.  Com.,  33  Gratt.  (Va.) 
In  Loeffner  v.  State,  10  Ohio  St.  598,  766,  it  was  held  that  the  words  "  who 
it  was  held  that  a  special  venire  facias  reside  remote  from  the  place  where  the 
in  a  capital  case  need  not  be  entitled  of  felony  was  committed  "  did  not  consti- 
the  case  pending.  tute  a  material  variance  from  the 
Direction  of  Writ.  —  Directing  the  writ  words  "who  reside  remote  from  the 
of  special  venire  facias  to  the  "  sheriff  place  where  the  offense  is  charged  to 
or  any  constable"  was  held  not  to  be  have  been  committed." 
error  suflScient  to  require  a  quashal  of  In  White  v.  State,  16  Tex.  206,  it  was 
the  writ,  in  Suit  v.  State,  30  Tex.  App.  held  that  an  order  for  a  special  venire 
319;  Jackson  v.  State,  30  Tex.  App.  facias  in  a  capital  case  could  not  be 
664.  objected  to  for  the  first  time  in  the 
Naming  and  Describing  Jiurors.  —  Spe-  supreme  court,  because  it  failed  to 
cial  venire  facias  need  not  name  the  command  the  sheriff  to  summon  thirty- 
jurors  to  be  summoned.  State  z/.  Stoke-  six  good  and  lawful  men  "  of  the 
ly,  16  Minn.  282.  county." 
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a.  To  Complete  Panel. 
(1)  Jurors  Drawn  or  Selected. 

Form  No.  12356.' 

(Commencement  as  in  Form  No.  12259.) 

You  are  hereby  commanded  to  summon  the  following  named  per- 
sons, if  they  shall  be  found  in  your  county,  to  be  and  appear  before 
the  Circuit  Court  of  said  county  at  or  before  ten  o'clock  in  the  fore- 
noon  oi  Monday,  the  ninth  day  of  October,  a.  d.  i2>99,  at  the  court-house 
in  the  city  of  Denver,  in  said  county,  there  to  serve  as  grand  (or 
petit)  jurors,  to  wit: 

Names.  Residence.  Remarks.  Miles  from  Court-house. 

Peter  Jones.  Denver.  Carpenter.  Two. 

{Continuing,  naming  other  persons  to  be  summoned,  stating  residence,  etc., 
as  above.) 

And  have  you  then  {continuing  and  concluding  as  in  Form  No.  12259). 

Form  No.  12357.* 

State  of  Illinois^ )  The    People   of  the    State  of  Illinois,  to   the 

Cook  County.        j      *  Sheriff  of  said  County,  Greeting: 

We  command  you  that,  without  delay,  you  summon  Peter  Jones 
{namitig  other  persons  to  be  summoned),  of  your  county,  to  be  and  appear 
before  our  Circuit  Court,  within  and  for  the  said  county  of  Cook,  at 
the  court-house  in  the  city  of  Chicago,  in  said  county,  on  the  ninth  day 
of  October,  a,  d.  \W9,  at  the  hour  of  10  o'clock  a.  m.,  and  so  from 
day  to  day  until  discharged  by  the  court,  then  and  there  to  serve  as 
petit  jurors  within  and  for  the   said  county  of  Cook,  and  how  you 

By  Whom    List   was   Famished.  —  It  failure  to  state  the  nature  of  the  offense 

must  appear  by  whom  the  list  of  names  was  held  to  be  immaterial, 

of  jurors  was  furnished.     Spurgeon  v.  In   Murray   v.  State,   21   Tex.    App. 

Com.,  86  Va.  652.  466,  where  a  special  venire  showed  the 

That  writ  was  directed   by  the    court  style  and    number    of   the  case,  and, 

must  appear.     Spurgeon    v.  Com.,  86  though  in  its  preliminary  recitals  omit- 

Va.  652.  ting  the  name  of  the  court  or  county  in 

Descriptioa  of  Action  or  Proceeding.  —  which  the  case  was  pending,  distinctly 
Describing  action  as  "a  civil  action"  stated  in  the  mandatory  part  that  the 
instead  of  a  criminal  action  was  held  persons  named  were  to  be  summoned 
to  be  no  ground  of  challenge  to  the  "to  be  and  appear  before  the  Honor- 
panel.  State  V.  Nerbovig,  33  Minn,  able  District  Court  of  Williamson 
480.  county,  Texas,  at  the  court  house  thereof 

A  venire  facias  issued  in  a  cause  de-  in  Georgetown,  on  the  nineteenth  day  of 

scribing  it  as  being  an  action  against  January,  a.  n.   \.%86,  then   and  there  to 

one  defendant,  whereas  it  was  in  fact  an  serve  as  special  jurors  as  aforesaid  in 

action  against  more  than  one  defend-  above  stated  cause,"  it  was  held  that 

ant,  was  held  to  be  sufficient.     Hutch-  the   writ   sufficiently  showed   in  what 

inson  z/.  Fitch.  4  Johns.  (N.  Y.)  222.  case  it  was  issued. 

In  Loeffner  v.  State,  10  Ohio  St  598,  1.  Colorado.  —  Mills'  Anno.    Stat, 

it  was  held  that  a  special  venire  facias  (1891),  §  2609.     See  also  list  of  statutes 

in  a  capital   case   need  not   state    the  cited  supra,  note  i,  p.  957. 

name  of  the  person   charged  to  have  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

been  murdered.  (1896),  c.  78,  pars.  12,  13.     See  also  list 

In   White   v.  State,   16   Tex.    206,   a  of  statutes  cited  supra,  note  i,  p.  957. 
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shall  execute  this  writ  make  appear  to  our  said  court  on  the  day 
^nd  year  aforesaid,  and  have  you  then  and  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  Chicago,  in  said 
county,  this  sixlh  day  of  October,  a,  d.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12358.' 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Missoula. 
State  of  Montana,      \  ^  ,  t,  o__ 

County  of  Missoula.  \  "^-     ^'^^^^^y  Term,  a.  d.  iS99. 
To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  drawn  as  jurors)  to  be  and  appear  in  the  District  Court  of 
the  fourth  judicial  district  of  the  state  of  Montana,  in  and  for  the 
county  of  Missoula,  to  be  held  at  the  court-room  of  said  court  at  the 
court-house  in  Missoula,  in  said  county,  on  the  fifteenth  day  of  Febru- 
ary, A.  D.  \W9,  at  ten  o'clock  A.  m.,  then  and  there  to  serve  as  grand 
(or  petit)  jurors. 

And  of  this  writ  make  legal  service  and  due  return. 

Witness,  the  Honorable  John  Marshall,  judge  of  said  court,  and 
the  seal  of  said  court,  this  sixth  day  of  February,  a.  d.  \Z99. 

(seal)  Calvin  Clark,  Clerk. 

Fy  Daniel  Clark,  Deputy  Clerk. 

(2)  Open  Venire. 

Form  No.  12359.' 

(Precedent  in  People  v.  Murray,  85  Cal.  351.)* 
^State  of  California,         ) 
County  of  San  Diego.'\^  ) 
To  the  Sheriff  of  said  County,  greeting: 

Whereas,  the  business  of  the  superior  court  requires  the  attend^ 
ance  of  a  trial  jury  for  the  trial  of  criminal  cases,  and  no  jury  is  in 
attendance,  it  is  the. order  of  the  court  that  you  are  hereby  directed 
to  summon  forty  (JfO)  men  having  qualifications  of  jurors,  from  the 
body  of  this  San  Diego  county,  state  of  California,  to  be  and  appear 
in  Department  No.  3  at  the  superior  court,  at  the  court-room,  in  the 
Express  Block,  in  the  north-east  corner  of  Sixth  and  F  Streets,  in. 
the  city  of  San  Diego,  county  of  San  Diego,  state  of  California,  on 
Monday,  October  7,  a.  d.  i%89,  at  the  hour  of  9  o'clock^,  m.  of  said 
day,  and  of  this  writ  make  legal  service  and  due  return. 

\^John  Marshall,  Justice  of  the  Superior  Court. 

Dated  the  thirtieth  day  of  September,  i8<?9.]* 

1.  Montana.  —  Code  Civ.  Proc.  (1895),  case,  and  where  the  jury  by  which  he 
§  28f.  See  also  list  of  statutes  cited  was  tried  was  summoned  in  precisely 
supra,  note  I,  p.  957.  the  same  way  in  which  the  discharged 

2.  California. — Code  Civ.  Proc  (1897).  jury  was  summoned,  no  injury  could 
§  226  et  seq.  See  also  list  of  statutes  result  to  the  defendant  by  reason  of 
cited  supra,  note  i,  p.  957.  the  discharge  of  the  old  jury  and  the 

3.  In    this    case    it    was    held    that  summoning  of  the  new. 

where  the  discharged  jury  was  not  se-        4.  The   matter  enclosed  by  [  ]  will 
Jected  for  the  trial  of  the  defendant's     not  be  found  in  the  reported  case. 
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Form  No.  12360.' 

{Commencement  as  in  Form  No.  12259.') 

You  are  hereby  commanded  to  summon  twenty  good  and  lawful 
persons  from  the  body  of  your  county,  to  be  and  appear  before  the 
Circuit  Court  of  said  county,  at  or  before  ten  o'clock  of  the  ninth  day 
of  October,  i899,  being  one  of  the  days  of  a  regular  term  thereof, 
begun  and  held  at  the  court-house,  in  the  city  of  Denver  in  said 
county,  on  Monday,  the  second  day  of  October,  to  serve  as  grand  (or 
petit)  jurors  until  discharged  by  said  court. 

And  have  you  th&vi  (continuing  and  concluding  as  in  Form  No. 12259). 

Form  No.  i  2  3  6  i  .* 

{Commencement  as  in  Form  No.  12259.) 

You  are  hereby  commanded  to  summon  {stating  number)  good  and 
lawful  persons  from  the  body  of  your  county,  to  be  and  appear  before 
the  County  Court  of  said  county,  at  or  before  ten  o'clock  of  the  thirteenth 
day  of  November,  i899,  being  one  of  the  days  of  a  regular  term 
thereof,  begun  and  held  at  the  court-house,  in  the  city  of  Denver  in  said 
county,  on  Monday,  the  sixth  day  of  November,  to  serve  as  petit  jurors, 
until  discharged  by  said  court. 

And  have  you  then  {continuing  and  concluding  as  in  Form  No.  12259). 

Form  No.  12362.* 

In  the  District  Court  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone. 
State  of  Idaho, 
County  of  Shoshone. 
To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  {stating  number)  good  and 
lawful  men  from  the  body  of  Shoshone  county  of  said  state,  to  be 
and  appear  before  tht  District  Court  of  the  yfr.?/ judicial  district  of 
said  state  of  Idaho,  at  the  court-house  in  Murray,  the  county  seat  of 
said  Shoshone  county,  on  the  seventeenth  day  of  October,  i899,  at  ten 
o'clock  A.  M.,  to  serve  as  grand  {or  petit)  jurors,  at.a  term  of  said  court, 
and  until  they  shall  be  thence  discharged;  and  have  you  then  and 
there  this  writ,  with  your  return  indorsed. 

Witness,  Hon.  /ohn  Marshall,  judge  of  said  district,  this  sixteenth 
day  of  October,  iS99. 

Attest:  My  hand  and  the  seal  of  said  court,  this  sixteenth  day  of 
October,  i899. 

(seal)  Calvin  Clark,  Clerk  District  Court. 

Form  No.  12363.* 

Office  of  Clerk  oi  District  Court, )  /ttt  •   ,  t  j-  •  1  tv   ...  •  4. 
Winona  County,  Minn.  \  ^^'"^  J"^'^»^^  ^^^^"^^- 

The  State  of  Minnesota, 

1.  Colorado.  —  Mills'  Anno.  Stat.  8.  Idaho.  —  Rev.  Stat.  (1887),  §  3961 
<i8gi),  §  2609.  See  also  list  of  statutes  et  seq.  See  also  list  of  statutes  cited 
cited  supra,  note  i,  p.  957.  supra,  note  i,  p.  957. 

2.  Colorado. — Mills'  Anno.  Stat.  4.  Minnesota.  —  Stat.  (1894),  §  4852. 
(1891),  §  1112.  See  also  list  of  statutes  See  also  list  of  statutes  cited  supra^ 
cited  supra,  note  i,  p.  957.  note  i,  p.  957. 
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To  the  Sheriff  of  Winona  County,  and  State  aforesaid : 

Whereas,  at  a  general  term  of  the  District  Court  in  and  for  the 
county  of  Winona  and  state  of  Minnesota,  held  at  Winona  on  the 
eighteenth  day  oi  September,  a.  d.  \W9,  it  was  found  by  the  court  that 
there  is  a  deficiency  of  jurors  at  said  term,  and  by  reason  of  the 
challenge  of  the  panel  being  exhausted  the  court  therefore  ordered 
that  a  special  venire  issue  to  the  sheriff  of  Winona  county. 

Therefore,  you  are  hereby  commanded  to  summon  from  the  county 
at  large  ten  competent  persons  to  serve  as  jurors  during  the  term,  to 
be  and  appear  before  the  said  District  Court  of  said  Winona  county, 
and  state  of  Minnesota,  forthwith,  to  serve  as  petit  jurors  in  said 
court. 

Witness,  the  Hon.  John  Marshall,  judge  of  the  District  Conrt  afore- 
said, at  Winona,  this  eighteenth  day  of  September,  a.  d.  i899. 

(seal)  Calvin  Clark,  Clerk  of  said  Court. 

Form  No.  12364.' 

State  of  North  Dakota,  \  In  District  Court, 

County  of  Burleigh.       \      '     Sixth  Judicial  District. 
November  Term,  i8P5. 
And  now,  this  twenty-eighth  day  of  November,  iS99,  the  panel  of  the 
grand  {or petit)  jury  being  incomplete,  only  {stating  number)  jurors 
being  in  attendance  and  answering  to  their  names,  it  is 

Ordered  by  the  court,  that  Simon  Stevenson,  sheriff  of  said  county, 
summon  without  delay,  from  the  body  of  the  county  of  Burleigh^ 
persons  possessing  the  qualifications  of  jurors,  to  appear  forthwith, 
to  complete  said  panel. 

By  the  Court: 

John  Marshall. 
Attest;  Calvin  Clark,  Clerk. 


b.  To  Complete  Trial  Jury. 

(1)  Jurors  Drawn  from  Box 

(tf)  Generally. 

Form  No.  i  2365.' 

The  State  of  Kansas  County  of  Cowley,  ss. 
The  State  of  Kansas  to  the  Sheriff  of  Cowley  County,  Greeting: 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  others 
drawn),  good  and  lawful  men  of- the  body  of  the  county  of  Cowley,  to 
be  and  appear  before  the  District  Court  in  and  for  the  county  afore- 
said, at  the  court-house  in  the  city  of  Winfield,  on  the  eighth  day  of 
November,  A.  D.  iW9,  at  the  November  term,  a.  d.  i^99,  thereof,  then 
and  there  to  serve  as  petit  jurors,  in  a  case  set  for  trial  on  that  day, 

\.  North  Dakota.  — Rev.  CoAcsiii^S),  2.  Aawjaj.  —  Laws  (1899),  c.  121. 
§  456.  See  also  list  of  statutes  cited  See  also  list  of  statutes  cited  supra,  note 
supra,  note  i,  p.  957.  ^'  P-  957- 
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wherein  John  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  and  hereof 
fail  not,  and  have  you  then  and  there  this  writ. 

Witness  my  hand  and  the  seal  of  said  court,  affixed  at  my  office  in 
the  City  of  Winfield,  this  seventh  day  of  November.,  a.  d.  i89P. 

(seal)  Calvin  Clark.,  Clerk. 

Form  No.  12366.' 

{Commencement  as  in  Form  No.  12277.') 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  drawn)  to  complete  the  jury  for  the  trial  of  the  cause  now 
pending  in  said  county,  wherein  John  Doe  is  plaintiff  and  Richard  Roe  is 
defendant,  to  be  and  appear  in  the  District  Court  of  the.  fourth  judicial 
district  of  the  state  of  Montana,  in  and  for  the  said  county  of  Missoula, 
to  be  held  in  the  court-room  of  said  court  at  the  court-house  in  the  said 
county,  on  the  fifteenth  day  of  February,  a.  d.  \Z99,  at  ten  o'clock 
A.  M.,  to  act  as  trial  jurors  in  the  trial  of  said  cause,  and  of  this  writ 
(continuing  and  concluding  as  in  Form  No.  12i77). 

{b)  In  Capital  Cases. 

Form  No.  12367.* 

The  State  of  Mississippi, 

To  the  Sheriff  of  La  Fayette  County,  in  said  State: 

You  are  hereby  commanded  to  summon  Peter  Jones  {naming  other 
persons  to  be  summoned),  if  to  be  found  in  said  county,  to  be  and  per- 
sonally appear  before  the  Circuit  Court  of  the  county  of  La  Fayette,  in 
said  state,  at  the  court-house  in  the  city  of  Oxford,  Mississippi,  on  the 
fourteenth  day  of  September,  A.  D.  \%99,  at  ten  o'clock  A.  m.,  to  serve  as 
jurors  for  the  trial  of  the  case  pending  in  said  court,  styled 

The  State  of  Mississippi 
No.  lOS.  against 

John  Doe, 
the  defendant  in  said  case  being  charged  with  a  capital  crime,  to  wit, 
rape,  and  having  been  duly  arraigned  and  the  plea  of  "  Not  guilty  " 
entered;  and  the  district  attorney  (or  said  defendant  John  Doe)  having 
this  day  demanded  a  special  venire  facias  in  said  case,  the  court 
thereupon  caused  to  be  drawn,  in  open  court,  from  the  jury  box  of 
said  county,  fifty  names,  the  same  being  the  names  of  the  persons 
required  by  this  writ  to  be  summoned;  and  thereafter  this  special 
venire  facias  issues  according  to  the  statute. 

Herein  fail  not,  and  have  there  then  this  writ,  with  your  return 
thereon  indorsed. 

Given  under  my  hand  and  the  seal  of  said  court,  at  Oxford,  Mis- 
sissippi, and  issued  this  the  eleventh  day  of  September,  a.  d.  iZ99. 

(seal)  Calvin  Clark, 

Circuit  Clerk,  La  Fayette  County,  Miss. 

1.  Montana. — Code  Civ.  Proc.  (1895),  terially  from  the  provision  of  the  laws 
§  281.     See  also  Mont.  Laws  (1889),  p.     of  1889. 

168,  §  168;  O'Donnell  v.  Bennett,  12  2.  Mississippi.  —  Anno.  Code  (1892),  § 
Mont.  242.  Section  281  of  the  present  2386.  See  also  list  of  statutes  cited 
code   of    civil    procedure    differs    ma-     supra,  note  i,  p.  957. 
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Form  No.  i  2368.' 
The  State  of  Texas, 

To  the  Sheriff  or  any  Constable  of  Freestone  County,  Greeting: 
Whereas,  in  a  certain  case  pending  in  the  District  Court  of  Freestone 
county,  Texas,  No.  102,  wherein  The  State  of  Texas  is  plaintiff  and 
John  Doe  is  defendant,  on  a  charge  of  the  crime  of  {naming  offense), 
the  following  named  thirty-six  persons  have  been  selected,  in  the 
manner  provided  by  law,  to  serve  as  special  jurors,  to  wit: 

1.  Peter  Jones. 

2.  {^Naming  other  persons  selected.') 

Therefore,  you  are  hereby  commanded  to  summon  each  of  the 
foregoing  named  thirty-six  persons  to  be  and  appear  before  the 
Honorable  District  Court  of  Freestone  county,  Texas,  at  the  court- 
house thereof,  in  the  town  of  Fairfield,  on  the  tenth  day  oi  January, 
iS99,  at  ten  o'clock  A.  m.,  then  and  there  to  serve  as  special  jurors 
as  aforesaid  in  the  above  stated  case. 

Herein  fail  not,  but  of  this  writ  make  due  return,  as  the  law 
directs,  on  or  before  Tuesday,  the  tenth  day  oi  January,  iS99. 

Witness,  Calvin  Clark,  clerk  of  the  District  Court  of  Freestone 
county. 

Given  under  my  hand  and  seal  of  said  court,  at  office  in  Fairfield, 
this  third  dia.y  of  January,  iS99. 

(seal)  Calvin  Clark,  Clerk 

District  Court,  Freestone  County. 

(2)  Open  Venire. 
(a)  Generally. 

Form  No.  12369.* 

State  of  Arkansas,   \ 
County  of  Pulaski.  )      ' 
The  State  of  Arkansas, 

To  the  Sheriff  of  Pulaski  Connty,  Greeting: 

You  are  hereby  commanded  to  summon  twelve  good  and  lawful 
men  of  Pulaski  county,  to  appear  before  the  judge  of  our  Pulaski 
Circuit  Court,  at  the  court-house  in  the  county  aforesaid,  on  the  second 
day  of  October,  a.  d.  \W9,  then  and  there  to  make  a  jury  of  the 
country  for  the  trial  of  the  issue  joined  in  a  certain  matter  now  pend- 
ing in  said  court,  wherein  John  Doe  is  plaintiff  and  Richard  Roe  is 
defendant,  and  that  you  make  due  return  of  this  writ  to  our  said 
court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court  this  twenty-sixth  day  of  September,  iS99. 

(seal)  Calvin  Clark,  Clerk. 

1.  Texas.  — Code  Crim.  Proc.  (1895),  p  4298.  See  also  12  Encycl.  PI.  and 
art.  642  et  seq.  See  also  list  of  statutes  Pr.  406,  and  list  of  statutes  cited  supra, 
cited  supra,  note  i,  p.  957.  note  i,  p.  957. 

2.  Arkansas.—  Sand.  &  H.  Dig.  (1894), 
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Form  No.  12370.' 

State  of  Iowa,        \ 
Harrison  County.  \ 

District  Court,  October  Term,  18PP. 
To  the  Sheriff  of  said  County,  Greeting: 

You  are  hereby  commanded  to  summon  from  the  body  of  the 
county  (^stating  number')  good  and  lawful  persons,  possessing  the 
requisite  qualification,  to  appear  on  the  eleventh  day  of  October,  a.  d. 
i8P9,  at  ten  o'clock  in  the /^r^noon,  before  said  District  Court  now 
in  session  at  Logan,  in  said  county,  to  serve  as  petit  jurors,  in  the 
trial  of  a  case  now  pending  in  said  court,  and  hereof  fail  not. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  and  affixed  the 
seal  of  said  court  at  Logan  in  said  county,  this  tetith  day  of  October, 
A.  D.  \2>d9. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12371  .'^ 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the  County  of 
Multnomah. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  the  Sheriff  of  Multnomah  County,  Greeting: 

In  the  name  of  the  state  of  Oregon  you  are  hereby  commanded  to 
summon  forthwith  from  the  body  of  said  county  {stating  number') 
good  and  lawful  men,  whose  names  are  now  upon  the  tax-roll  and 
who  have  the  qualifications  to  serve  as  jurors  on  the  above  entitled 
cause,  to  be  and  appear  in  the  Circuit  Court  of  said  Multnomah  county, 
Oregon,  now  in  session  at  the  court-house  at  the  city  of  Portland,  in 
said  county,  on  the  tenth  day  of  October,  a.  d.  \Z99,  at  ten  o'clock  in 
the/ij'r^noon,  and  of  this  order  make  legal  service  and  due  return  to 
said  court. 

Witness  {continuing  and  concluding  as  in  Form  No.  12281). 

Form  No.  12372.* 

State  of  South  Dakota,    )  In  Circuit  Court, 
County  of  Bon  Homme.  \  First  Judicial  Circuit. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

And  now,  th\?>  fifth  day  of  December,  i899,  the  panel  of  the  petit 
jury  having  been  exhausted,  and  only  {stating  number)  jurors  being 
in  the  box,  it  is 

Ordered,  that  the  sheriff,  or  deputy  sheriff,  summon  without  delay, 
from  the  body  of  the  county,  {stating  number)  persons,  possessing  the 

1.  Iowa. — Code  (1897),  §  349.  See  also  list  of  statutes  cited  supra,  note 
also  list  of  statutes  cited  supra,   note     i,  p.  957. 

Ii  P-  957-  3-  South  Dakota. —  Dak.  Comp.  Laws 

2.  Oregon. — Hill's  Anno.  Laws  (1892),  (1887),  §  445^.  See  also  list  of  statutes- 
§  968  <ua»j^«^i?d?Laws(l893),  p.  84.    See     cited  j«/ra,  note  i,  p.  957. 
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qualifications  of  jurors,  to  appear  forthwith,  to  complete  a  jury  in  this 
case. 

By  the  court, 

John  Marshall^  Judge. 
Attest: 

Calvin  Clark^  Clerk. 

{]>)  In  Capital  Cases. 

Form  No.  12373.' 

The  State  of  Mississippi, 

To  the  Sheriff  of  La  Fayette  County,  in  said  State: 

This  day,  on  the  trial  of  a  certain  case  pending  in  the  Circuit  Court 
of  the  county  of  La  Fayette,  in  said  state,  styled 

The  State  of  Mississippi 
No.  lOS.  against 

John  Doe, 
the  defendant  in  said  case  being  charged  with  a  capital  crime,  to  wit, 
rape,  and  having  been  duly  arraigned  and  the  plea  of  "Not  guilty" 
entered ;  the  district  attorney  (or  said  John  Doe)  demanded  a  special 
venire  facias;  and  it  then  appearing  to  the  court  that  there  is  no 
jury  box  for  said  county  (or  that  the  jury  box  0/  said  county  has  been 
mislaid  or  that  the  names  in  the  Jury  box  of  said  county  have  been 
exhausted),  so  that  the  names  of  jurors  cannot  be  drawn  from  the  jury 
box  of  said  county,  it  was  thereupon  ordered  by  the  court  that  a 
special  venire  facias  be  issued  in  said  cause  by  the  clerk  of  said  court, 
directing  the  sheriff  of  said  La  Fayette  county  to  summon  fifty  com- 
petent jurors  to  attend  for  the  trial  of  said  case,  as  hereinafter  stated. 
You  are  therefore  hereby  commanded  to  %\imxi\on  fifty  competent 
jurors  of  the  body  of  said  La  Fayette  county,  in  the  state  aforesaid, 
to  be  and  personally  appear  before  said  court,  at  the  court-house  in 
the  city  of  Oxford,  in  said  county  and  state,  on  the  fourteenth  day  of 
September^  A.  D.  iZ99,  at  ten  o'clock  A.  m.,  to  serve  as  jurors  for  the 
trial  of  said  hereinbefore  mentioned  case;  and  have  there  then  this 
writ,  with  your  return  thereon  indorsed. 

Given  under  my  hand  {continuing  and  concluding  as  in  Form  No. 
12367). 

4.  Return  of  Writ.^ 
a.  In  GeneraL 

Form  No.  12374.' 

State  of  Minnesota,  County  of  Winona. 

I  hereby  certify  and  return  that,  by  virtue  of  the  within  writ,  I 
have  summoned  the  following  named  persons  to  be  and  appear  before 
the  said  District  Court,  at  the  court-house  in  Winona,  in  said  county, 
forthwith,  to  serve  as  petit  jurors  until  discharged  by  the  court. 

1.  Mississippi.  —  Anno.  Code  (1892),        2.  Seealsoj«/ra,  Forms  Nos.  1231410 
§  2386.     See  also  list  of  statutes  cited     12349,  for  returns,  generally. 
supra,  note  I,  p.  957.  8.  Minnesota.  —  Stat.   (1894),  §  4853. 
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Date  of  Service.  Names. 

September  18,  iS99.  Alonzo  Lowenthal. 

{Continuing^  naming  other  persons  summoned,  with  date  of  service  of 
each.) 

Dated  the  eighteenth  day  of  September,  a.  d.  i89P. 

Simon  Stevenson, 
Sheriif  of  Winona  County,  Minn. 

Form  No.  12375.' 
State  of  Oregon,  ) 

County  of  Multnomah.  ) 

I,  Simon  Stevenson,  sheriff  of  Multnomah  county,  hereby  certify  that, 
by  virtue  of  the  within  venire,  I  have  summoned  from  within  the  body 
of  my  county  the  following  good  and  lawful  men  to  serve  as  said 
jurors:  Peter  Jones  {naming  other  persons  summonea~). 
Witness  my  hand,  this  tenth  day  of  October,  iS99. 

Simon  Stevenson,  Sheriff. 

Form  No.  i  2  3  7  6  .^ 

{Indorsed  upon  the  writ  the  following:)  Came  to  my  hand  on  the  third 
day  of  January,  a.  d.  \899,  and  executed  as  to  the  following  named 
persons  by  verbally  summoning  each  of  them  in  person  to  appear 
at  the  time  and  place  mentioned  in  the  within  writ,  to  wit:  Peter 
Jones  {naming  other  persons  summoned). 

The  following  named  persons  were  not  summoned,  for  the  reasons 
given  opposite  their  names  respectively,  to  wit:  Adam  Burns,  not 
found  in  my  county,  for  the  reason  that  he  is  dead;  Ulysses  Young 
{continuing,  naming  the  persons  not  summoned,  stating  reasons  for  not 
summoning,  and  the  diligence  used  by  the  officer  to  summon). 

Dated  this  ninth  day  of  January,  a.  d.  \Z99. 

Simon  Stevenson, 
Sheriff  of  Freestone  County. 

b.  Of  Certified  Jury  Order. 
Form  No.  1 2  3  7  7  .^ 


•^^^'  I  ss 


State  of  North  Dakota^ 
County  of  Burleigh. 

Pursuant  to  the  direction  of  the  court,  within  and  for  said  county, 
now  here,  contained  in  the  annexed  certified  copy  of  order  of  said 
court,  I  have  summoned  the  following  persons  to  appear  forthwith  to 
serve  as  grand   (or  petit)  jurors,   to  wit:  Peter  Jones  {naming  other 


persons  summoned). 


Simon  Stevenson,  Sheriff. 


See  also  list  of  statutes  cited  supra,  note     art.  650  et  seq.     See  also  list  of  statutes 
i>  P-  957-  cited  supra,  note  i,  p.  957. 

1.  Oregon. —  Hill's  Anno.  Laws  (1892),         3.  North  Dakota.  —  Rev.  Codes  (1895), 
§  968    as   amended  Laws  (1893),   p.    84.     §  456. 

See   also   list  of  statutes    cited    supra.         South  Dakota.  —  Dak.    Comp.    Laws 
note  I,  p.  957.  (1887),  ^  445<r. 

2.  Texas.  —  Code  Crim.  Proc.  (1895),         See  also  list  of  statutes  cited  supra, 

note  I,  p.  957. 
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c.  Record  Entry  of  Return. 

Form  No.  12378.' 
In  the  matter  of  the  Return  of  the  Special  Venire " 

for  Grand  (or  Petit )  Jurors  for  the  October 

Term,  A.   D.   1899,  of  the  District    Court    of 

Arapahoe  County,  Colorado. 

At  this  day  comes  Simon  Stevenson,  Esq.,  sheriff  of  Arapahoe  Q.o\XTiX.y ^ 
and  returns  into  court  the  special  venire  for  grand  {ox  petit')  jurors 
heretofore  issued,  and  made  returnable  at  this  day  with  his  indorse- 
ment thereon  written,  that  he  hath  thereunder  summoned  the  follow- 
ing named  good  and  lawful  men  to  serve  as  such  grand  (or  petit) 
jurors,  to  wit:  Peter  Jones  {naming  other  persons  summoned). 

IV.  Summons  to  juror. 
1.  In  Courts  of  Record. 

Form  No.  12379.' 
List  No.  1.  Precinct  No.  1.  Occupation,  Carpenter, 

The  State  of  Alabama,  )  ^-       •-  /-.       ^ 
r  ^  n       ^  \  Circuit  Court. 

Jefferson  County.  j 

To  Peter  Jones : 

You  are  hereby  summoned  to  appear  at  the  court-house  in  Birming- 
ham, in  said  county,  on  Monday,  by  nine  o'clock  of  said  day,  to  serve 
as  a  juror  in  said  court  of  said  county. 

Simon  Stevenson,  Sheriff  of  Jefferson  County. 

Form  No.  12380.' 
State  of  California,  \ 
County  of  Marin.     ) 
To  Peter  Jones: 

You  are  hereby  summoned  to  appear  in  the  Superior  Court  of  the 
county  of  Marin,  state  of  California,  at  the  court-room  thereof,  in  San 
Rafael,  in  said  Marin  county,  on  the  sixth  day  of  February,  iS99,  at  ten 
o'clock  A.  M.,  to  serve  as  a  grand  {or petit)  juror,  and  herein  fail  not. 

Simon  Stevenson,  Sheriff. 

Dated  this  ninth  day  oi  January,  a.  d.  iS99. 

Form  No.  i  2  3  8  i  .* 

State  of  Florida, 

To  Peter  Jones,  Greeting: 

You  are  hereby  summoned  to  be  and  appear  before  the  judge  of 
our  Circuit  Court,  for  the  frst  judicial  circuit  of  Florida,  at  the  court- 
house in  Pensacola,  on  Monday,  the  fourth  day  of  December,  iS99,  at 
ten  o'clock  A.  m.,  to  serve  as  a  grand  {or  petit)  juror. 

Herein  fail  not. 

{Concluding  with  date  and  signature  as  in  Form  No.  12S80.) 

1.  Colorado.  —  Mills'  Anno.  Stat.  4994.  See  also  list  of  statutes  cited 
(lagi),  §  2603  et  seq.     See   also  list   of    supra,  note  i.  p.  957. 

statutes  cited  JM/ra,  note  i,  p.  957.  8.  California, — Code  Civ.  Proc.  (1897), 

This  is  substantially  the  form  given  §  225.     See  also  list  of  statutes  cited 

in  Richards'  Civ.  &  Cr.  F.  54.  supra,  note  i,  p.  957. 

2.  Alabama.  — CT\m.   Code   (1896),   §  4.  /7tfrt«/a.  — Rev.  Stat.  (l892),§  I155; 
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Form  No.  12382.' 
State  of  Idaho,  \ 

County  of  Shoshone.  \ 
To  Peter  Jones : 

You  are  hereby  summoned  to  appear  in  the  District  Court  of  the 
state  of  Idaho,  for  the  y^r^/ judicial  district,  in  and  for  the  county  of 
Shoshone,  at  the  opsning  of  the  October  session  thereof,  at  the  court- 
room of  said  court,  in  the  court-house  of  said  county,  on  the  sixteenth 
day  of  October,  i2>99,  at  te?t  o'clock  a.  m.,  to  serve  as  trial  juror,  and 
herein  fail  not. 

(Concluding  with  date  and  signature  as  in  Form  No.  12380.') 


r.  \  ""• 


Form  No.  12383. 

State  of  Iowa, 

Harrison  County. 

To  Peter  Jones,  Greeting: 

You  and  each  of  you  are  hereby  summoned  and  required  to  be  and 
appear  at  Logan  on  the  second  day  of  October,  a.  d.  x%99,  at  ten  o'clock 
A.  M.,  then  and  there  to  examine  and  determine  the  necessity  of  an 
immediate  sale  of  certain  personal  property,  now  held  by  me  under 
a  writ  of  attachment  sued  out  of  the  clerk's  office  of  the  District 
Court,  at  the  suit  of  John  Doe  against  Richard  Roe.     Herein  fail  not, 

{Concluding  with  date  and  signature  as  in  Form  No.  12380.) 

Form  No.  12384.* 

State  of  Kansas,  Cowley  County,  ss. 
To  Peter  Jones: 

You  are  hereby  notified  to  be  and  appear  before  the  judge  of  the 
District  Court  in  and  for  said  county,  at  the  city  of  Winfield,  on 
Monday,  the  sixth  day  of  November,  a.  d.  i89P,  at  ten  o'clock  A.  m,, 
then  and  there  to  serve  as  a  grand  {or  petit)  juror. 

Simon  Stevenson,  Sheriff  of  said  County. 

Form  No.  12385.* 

The  State  of  Minnesota,  )  District  Court,  Third  Judicial  District. 
County  of'  Winona.  )  September  Term. 

You,  Peter  Jones,  are  hereby  summoned  to  be  and  appear  before 
the  said  District  Court  of  the  county  of  Winona  and  state  of  Minne- 
sota, in  and  for  the  third  judicial  district,  on  the  eighteenth  day  of 
September,  a.  d.  iS99,  at  ten  o'clock  in  the  forenoon  of  said  day,  at 
the  court-house  in  the  city  of  Winona,  in  said  county,  to  serve  as 
grand  {ox petit)  jurors  at  said  term  of  said  court. 

Dated  at  the  office  of  the  sheriff  of  said  county,  on  Monday,  the 
eleventh  day  of  September,  i  Z99. 

Simon  Stevenson,  Sheriff  of  said  County. 

Laws  (1893),  c.  4122.     See  also  list  of  also  list  of  statutes  cited  supra,  note  I, 

statutes  cited  supra,  note  i,  p.  957.  p.  957.                                       ' 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  3960.  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  94, 
See  also  list  of  statutes  cited  supra,  §  14;  c.  102,  §  95.  See  also  list  of  stat- 
note  I,  p.  957.  utes  cited  supra,  note  i,  p.  957. 

2.  Iowa.  — Code   (1897),    §  343.     See  4.  Minnesota.  — Sta.t.  (1894),   §   7177. 
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Form  No.  12386.* 

The  State  of  Mississippi,  La  Fayette  County. 
To  Peter  Jones: 

You  are  hereby  notified  to  be  and  personally  appear  before  the 
Circuit  Court  of  the  county  of  Za  Fayette,  in  said  state,  at  the  court- 
house in  the  city  of  Oxford,  Mississippi,  on  the  eleventh  day  of  Sep- 
tember, A.  D.  \W9,  at  ten  o'clock  a.  m.,  to  serve  as  a  grand  {ox petif) 
juror. 

Herein  fail  not,  under  the  penalty  prescribed  by  law. 

Given  under  my  hand,  this  the  first  day  oi September ,  a,  d.  \Z99. 
Simon  Stevenson,  Sherifif  of  said  County. 

Form  No.  12387.' 

Juror's  Summons. 
In  the  District  Court  of  the  Fourth  Judicial  District  of  the   State  of 

Montana,  in  and  for  the  County  oi. Missoula. 
To  Peter  Jones : 

You  are  hereby  commanded  to  be  and  appear  at  the  court-house  in 
Missoula,  Montana,  on  the  fifteenth  day  oi  February,  i2>99,  at  the  hour 
of  ten  o'clock  a.  m.,  then  and  there  to  serve  as  a  grand  {ox  petif)  juror. 
{Concluding  with  date  and  signature  as  in  Form  No.  12S80.') 

Form  No.  12388.* 

Sheriff's  Office,  September  18,  iS99.  ' 
Mr.  Peter  Jones : 

Sir:  You  have  been  drawn  to  serve  as  a  juror  at  a  term  of  the 
Circuit  Court  of  the  state  of  Oregon,  for  the  county  oi  Multnomah,  to 
begin  at  the  court-house  in  Portland,  on  the  second  day  of  October,  iS99, 
at  ten  o'clock  p.  m.,  at  which  time  and  place  you  are  required  to 
attend  without  fail. 

{Cotuluding  with  date  and  signature  as  in  Form  No.  12880.) 

Form  No.  12389.* 
(R.  I.  Gen.  Laws  (1896),  c.  227,  §  22.)     , 
State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc. 
To  Peter  Jones,  greeting. 

You  are  hereby  notified  that  you  have  been  drawn  as  a  grand  (or 
petit)  juror  for  the  Common  Pleas  Division  of  the  Supreme  Conxt,  within 
and  for  the  county  of  Providence,  and  you  are  required  to  attend  the 
said  division  to  be  holden  in  Providence,  within  and  for  the  said 
county,  on  the  tenth  day  of  October,  a.  d.  \Z99,  at  ten  o'clock  in  the 
y<?r^noon. 

Simon  Stevenson,  Sergeant  (or  Constable). 

See  also  list  of  statutes  cited  JM/ra,  note  §  280.     See  also  list  of  statutes  cited 

I.  p.  957.  supra,  note  I,  p.  957- 

1.  J/wij«>/t.  — Anno.  Code  (1892).  §  %.  Oregon.  —  WWXs  Anno.  Laws 
2369.  See  also  list  of  statutes  cited  (1892).  §  962.  See  also  list  of  statutes 
supra,  note  i,  p.  957.                                 ■  cited  supra^  nolc  i,  p.  957. 

2.  Montana.  — Code  Civ.  Proc.iiSgs),  4.  Rhode  Island.— Gen.  Laws  (1896), 

10  E.  of  F.  P.  — 65.  1026  Volume  10. 


12390.  JURIES.  12393. 

2.  In  Justices'  Courts. 

Form  No.  12390.' 

In  the  Justice's  Court  of  Big  Valley  Township,  County  of  Lake.,  State 
of  California. 

Abraham  Kent,  Justice  of  the  Peace. 
To  Mr.  Peter  Jones  : 

You  are  hereby  notified  and  required  to  attend  before  Abraham 
Kent,  one  of  the  justices  of  the  peace  of  Big  Valley  township,  on  the 
ninth  day  of  October,  iS99,  a.t  ten  o'clock  A.  m.,  at  the  court-room  of  said 
justice  of  the  peace  in  said  township,  in  the  county  oi  Lake,  then  and 
there  to  serve  as  a  juror. 

Herein  fail  not,  under  the  penalty  of  the  law. 

Dated  the  second  day  of  October,  iS99. 

Clyde  Gulp,  Constable. 
Form  No.  1 2  3  9  i  .* 

State  of  Georgia,  Bibb  County. 

To  Peter  Jones:  1 

By  virtue  of  the  precept  to  me  directed,  you  are  hereby  com- 
manded to  appear  before  the  presiding  justice  at  the  next  Justice 
Court  to  be  held  in  and  for  the  56Jfth  district  G.  M.,  in  and  for  the 
county  of  Bibb,  on  the  tenth  day  of  September,  i898,  at  ten  o'clock  in 
they<?r^noon  of  that  day,  to  be  sworn  as  a  petit  juror. 

Abraham  Kent,  J.  P. 
Form  No.  12392.^ 

In  the  Justice's  Court  of  Wardner  Precinct,  County  of  Shoshone^ 
State  of  Idaho. 

Before  Abraham  Kent,  Justice  of  the  Peace. 
State  of  Idaho, 
County  of  Shoshone. 
To  Mr.  Peter  Jones: 

You  are  hereby  notified  and  required  to  attend  before  Abraham 
Kent,  one  of  the  justices  of  the  peace  of  Wardner  precinct,  on  the 
ninth  day  of  October,  a.  d.  \Z99,  at  ten  o'clock  A.  m.,  at  the  court-rootn  of 
said  justice  of  the  peace  in  said  precinct,  in  the  county  of  Shoshone^ 
then  and  there  to  serve  as  a  juror. 

By  order  of  Abraham  Kent,  Esq.,  Justice  of  the  Peace. 

Herein  fail  not,  under  the  penalty  of  the  law. 

Clyde  Culp,  Constable. 

Form  No.  12393.* 
State  of  Minnesota,  \ 
County  of  Winona,    j 

The   State   of  Minnesota  to  the  Sheriff  or  any  Constable  of  said 
County; 

c.  227,  §  22.     See  also  list  of  statutes  See  also  list  of  statutes  cited  supra,  note 

cited  supra,  note  i,  p.  957.  i,  p.  957. 

1.  California.  —Code  Civ.  Proc.  3.  Idaho.  — Re^v.  Stat.  (1887),  §  3964. 
(1897),  §  230  et  seq.  See  also  list  of  See  also  list  of  statutes  cited  supra, 
statutes  cited  supra,  note  i",  p.  957.  note  i,  p.  957. 

2.  Georgia.  —  2   Code   (1895),   §4143.  4.  Minnesota. — Stat.    (1894),   §  5104. 
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You,  Peter  Jones,  are  hereby  summoned  to  be  and  appear  before 
the  undersigned,  one  of  the  justices  of  the  peace  in  and  for  said 
county,  on  the  ninth  day  of  October,  at  ten  o'clock  in  X.\\^  forenoon  of 
said  day,  in  the  city  of  Winona,  to  make  a  jury  for  the  trial  of  a  civil 
action  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant. 

Given  under  my  hand  this  seventh  day  of  October,  a.  d.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

V.  Serving  list  on  defendant  in  capital  Cases. 
1.  Clerk's  Certified  List. 

Form  No.  12394.' 

(^List  of  jurors  summoned.')^ 
The  State  of  Texas,  \ 

County  of  Freestone.  X  I,  Calvin  Clark,  clerk  of  the  District  Court  of 
Freestone  county,  do  hereby  certify  that  the  foregoing  list  is  a  true  and 
correct  copy  of  the  list  of  persons  summoned  under  a  special  venire 
to  serve  as  jurors  in  case  No.  102,  wherein  the  State  of  Texas  is 
plaintiff  and  John  Doe  is  defendant. 

Witness  my  official  signature  and  seal,  this  tenth  day  oi  January y 
i899. 

(seal)  Calvin  Clark,  Clerk, 

District  Court,  Freestone  County,  Texas. 

2.  Writ. 

Form  No.  12395.' 

The  State  of  Texas,  )  j^  District  Conrt,  January  Term,  a.  d.  iZ99. 
County  of  Freestone.  )  y  j  j  ■> 

The  State  of  Texas, 

To  the  Sheriff  of  Freestofie  County,  Greeting: 

You  are  hereby  commanded  to  deliver  forthwith  to  John  Doe,  the 
defendant,  in  person,  the  accompanying  certified  copy  of  the  list  of 
persons  summoned  under  a  special  venire  to  serve  as  jurors  in  case 
No.  102,  wherein  The  State  of  Texas  is  plaintiff  and  John  Doe  is 
defendant. 

Herein  fail  not,  but  of  this  writ  make  due  return,  showing  how  you 
have  executed  the  same. 

Witness  my  hand  and  seal  of  office,  at  Fairfield,  this  tenth  day  of 
January,  iS99. 

(seal)  Calvin  Clark,  Clerk, 

District  Court,  Freestone  County. 

See   also   list  of  statutes   cited   supra,  fendant  more  than  one  day  before  the 

note  I,  p.  957.  case  is  called,  the  fact  that  the  certified 

1.  Texas.  — Code  Crim.  Proc.  (1895),  copy  served  on  the  defendant  contained 
art.  653.  See  also  list  of  statutes  cited  other  names,  which  were  erased,  was 
supra,  note  i,  p.  957.  held  to  be  immaterial.   Murray  z/.  State, 

2.  Under  Tex.  Code  Crim.  Proc,  art.  21  Tex.  App.  466. 

653,  requiring  the  names  of  the  jurors  3.  Texas.  —  Code  Crim.  Proc.  (1895), 
summoned  in  a  special  venire  facias  in  art.  653.  See  also  list  of  statutes  cited 
capital  cases  to  be  served  upon  the  de-    supra,  note  i,  p.  957. 
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3.  Return  of  Writ. 

Form  No.  12396.' 
(^Indorsed  upon  the  writ  the  following-) 

Came  to  hand  the  same  day  issued  and  executed  by  me  immediately 
on  the  same  day,  delivering  to  John  Doe,  the  within  named  defend- 
ant, in  person,  the  within  named  certified  copy  of  the  list  of  names  of 
persons  summoned  to  serve  as  jurors  in  said  cause. 
Returned  on  this  the  twelfth  day  oi  January,  iS99. 

Simon  Stevenson,  Sheriff. 

I     VI.  IMPANELING  GRAND  JURY. 
1.  Record  Entry .2 

Form  No.  12397.^ 

In  the  matter  of  the  Impaneling  of  the  Grand  Jury  for 

the  October  Term,  A.  D.  1899,  of  the  District  Court  of  \ 

Arapahoe  County,  Colorado. 

At  this  day  it  is    ordered    by  the  court  that  Peter  Jones  be  and 

serve  as  foreman  of  said  grand  jury.     And  the  said  foreman  and  grand 

jurors,  to  wit,  Adam  Burns  (naming  other  grand  jurors),  now  here  duly 

sworn  according  to  law  and  charged  by  the  court,  retire  to  their  room 

to  consider  of  the  matters  given  to  them  in  charge. 

2.  Objections  to  Grand  Jurors. 

PLEA  IN   ABATEMENT.* 

1.  Texas. — Code  Crim.  Proc.  (1895),  charge  from  the  court,  retired  to  their 
art.  653.  See  also  list  of  statutes  cited  room  to  consider  of  their  presentments; 
supra,  note  I,  p.  957.  Edward  Burchire  being  sworn    as    at- 

2.  Precedent.  —  In  Schirmer  v.  People,     tending  officer." 

33  111.  276,  the  record  entry  was  as  fol-  3.  Colorado. — Mill's  Anno.  Stat.(i89i), 

lows:  ^),  ibxb  et  seq .     See  also  list  of  statutes 

"■"Randolph  County  Circuit  (LoxslXX.,  \  cited  supra,  note  i,  p.  957. 

September  Term,  A.  D.  i86j.           \  This  is  substantially  the  form  given 

At  a  Circuit  Court  begun  and  held  at  in  Richards'  Civ.  &  Cr.  F.  54. 

the  Court-House  in  the  city  of  Chester,  in  4.  Precedent. —  Form  of  such  a  plea 

and  for  the  county  of  Randolph,  State  of  setting  up  a  defect  of  the  grand  jury  is 

Illinois,  on  Monday,  the  fourteenth  day  set  out  in  State  v.  Greenwood,  5  Port, 

of  September,  in  the  year  of  our  Lord  (Ala.)  474,  which,  omitting  the  formal 

one   thousajid  eight  hundred  and  sixty-  parts,  is  as  follows: 

three.  "  And  the  said  Hugh  B.   Greenwood, 

Present:  {giving  name  of  judge,  etc.)  against  whom  the  State  hath  exhibited 

fohn  Campbell,  sheriff  of  said  county,  her,    indictment,     comes    in    his    own 

returned  into  court  the  names  of  the  proper  person,  and   having  heard  said 

following     persons     selected     by    the  indictment  read,   saith,  that  he  ought 

County  Court  of  said  County  to  serve  not  to   be  charged   in  said  indictment, 

as  a  grand  jury  at   this    term    of   said  because,  he  says,  William  Candon,  who 

court,  to  wit:  {naming  the  grand  jurors'),  was    foreman    of    the    grand   jury,    by 

And  upon  calling  said  grand  jury  each  whom  said  indictment  was  found,  was 

of  said  persons  respectively  answered  not   summoned  as   one   of   the   grand 

to  their   names,  whereupon    the   court  jurors  of  the  grand  jury,  aforesaid,   to 

appointed    said  fonathan    Chestnutwood  appear   at    the    present    term    of    this 

foreman,  and  the  said  jury  was  duly  Court,  as  a  grand  juror,  and   this  he  is 

impaneled  and   sworn,  as  a  grand   in-  ready  to  verify,  by  the    return  of  the 

quest   for   the    people   of   the  state   of  sheriff,    made   upon   the  venire   facias: 

Illinois,  to  inquire  for  the  body  of  the  and  so  he  says,  that  said  grand  jury, 

county,  etc. ;  and  after  receiving  their  aforesaid,  by  whom  said  indictment  was 
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Form  No,  12398.' 

(Precedent  in  State  v.  Williams,  5  Port.  (Ala.)  131.)* 
[The  State  of  Alabama,  \  In  the  Circuit  Court, 

Madison  County.  \      '    October  Term,  a.  d.  \2>36. 

The  State  of  Alabama,  plaintiff, 

against 
JohnF.  Williams,  defendant.]^ 

And  the  said  John  F.  Williams,  in  his  own  proper  person,  comes 
into  Court  here,  and  having  heard  the  said  indictment  read,  saith, 
that  this  honorable  Court  ought  not  to  take  cognizance  of  the  said 
supposed  offense,  in  the  said  indictment  specified,  because,  protest- 
ing that  he  is  not  guilty  of  the  same,  nevertheless,  the  said  [ohn  F. 


found,  as  aforesaid,  was  not  a  legally 
organized  and  constituted  grand  jury; 
wherefore,  the  said  Hugh  B.  Greenwood, 
prays  judgment  of  the  said  indictment, 
and  that  the  same  may  be  quashed. 
And  for  a  further  plea  in  this  behalf, 
the  said  Hugh  B.  Greenwood,  by  leave 
of  the  Court  for  this  purpose,  first  had 
and  obtained,  comes  in  his  own  proper 
person,  and  having  heard  the  said  in- 
dictment read,  says  that  he  ought  not 
to  be  charged  on  the  said  indictment, 
because  he  says,  that  the  grand  jurors 
of  the  grand  jury,  by  whom  the  said 
indictment  was  found,  were  not  sum- 
moned by  the  sheriff  of  this  county,  to 
serve  as  grand  jurors  at  the  present 
term  of  this  Court,  at  least  thirty  days 
before  the  sitting  of  this  Court,  and 
this  he  is  ready  to  verify,  by  the  return 
of  the  sheriff  made  upon  the  venire 
facias;  and  so,  said  Hugh  B.  Green- 
wood, says,  that  the  said  grand  jury" 
was  not  a  legally  organized  and  consti- 
tuted grand  jury;  wherefore  he  prays 
judgment  of  the  said  indictment,  and 
that  the  same  may  be  quashed.  And 
for  a  further  plea  in  this  behalf,  the 
said  Hugh  B.  Greenwood,  by  leave  of 
the  Court  first  had  and  obtained,  comes, 
and  the  said  indictment  being  read  to 
him,  he  says,  that  he  ought  not  to  be 
charged  upon  said  indictment,  because, 
he  says,  that  the  grand  jurors  of  the 
grand  jury,  by  whom  the  said  indict- 
ment was  found,  were  not  selected  by 
the  clerk  of  this  county,  and  the  sheriff 
of  this  county,  under  the  superintend- 
ence and  inspection  of  the  Judge  of  the 
County  Court  of  this  county,  from  the 
list  of  freeholders  and  householders, 
selected,  according  to  the  provisions  of 
the  first  section  of  the  act,  entitled  an 
act  for  the  better  selecting,  drawing 
and  summoning  jurors,  passed  Janu- 
ary fourteenth,  eighteen  hundred  and 
thirty-six,   and    this    he   is    ready   to 


verify;  and  so  the  said  Hugh  B.  Green- 
wood sa.ys,  that  the  said  jury  were  not 
a  legally  organized  and  constituted 
grand  jury,  therefore  he  prays  judg- 
ment of  the  said  indictment,  and  that 
the  same  may  be  quashed.  And  for  a 
further  plea  in  this  behalf,  the  said 
Hugh  B.  Greenwood,  by  leave  of  the 
Court  here  for  that  purpose,  first  had 
and  obtained,  comes  in  his  own  proper 
person,  and  having  heard  the  said  in- 
dictment read,  says  he  ought  not  to  be 
charged  in  said  indictment,  because  he 
says  that  the, grand  jurors  of  the  grand 
jury,  by  whom  the  said  indictment  was 
found,  were  not  selected  by  the  clerk 
of  the  Court,  and  the  sheriff  of  this 
county,  under  the  superintendence  and 
inspection  of  the  Judge  of  the  County 
Court,  according  to  the  provisions  of 
the  first  section  of  the  act  entitled  an 
act  to  alter  the  mode  of  selecting  grand 
jurors,  approved,  January  the  ninth, 
eighteen  hundred  and  thirty-six,  and 
this  the  said  Hugh  B.  Greenwood  is 
ready  to  verify,  and  so  he  says,  that 
the  said  grand  jurors  aforesaid,  by 
whom  the  said  indictment  was  found, 
was  not  a  legally  constituted  grand 
jury;  wherefore  he  prays  judgment  of 
the  said  indictment,  and  that  the  same 
may  be  quashed." 

With  reference  to  this  plea,  the  court 
said:  "  Upon  the  suflBciencyof  the  plea, 
as  that  question  is  not  presented,  we 
express  no  opinion." 

For  other  forms  of  pleas  in  abatement 
objecting  to  grand  jurors  see  the  title 
Abatement,  Pleas  in,  vol.  i,  p.  84  et  seq. 

1.  Alabama. — Crim.  Code  (1896),  c. 
166.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  957. 

2.  The  court  held  that  the  judgment 
on  a  demurrer  to  this  plea  should  have 
been  for  the  defendant. 

3.  The  matter  enclosed  by  [  ]  is  not 
found  in  the  reported  case. 
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Williams,  saith,  that  at  the  last  March  term  of  the  Circuit  Court  of 
said  county  oi  Morgan,  the  grand  jurors  who  found  said  indictment, 
were  drawn  by  lot  from  a  venire  of  thirty-five  jurors,  who  had  been 
summoned  to  attend  said  Court  as  jurors;  and  this  he,  the  sa\6.  John 
F.  Williams,  is  ready  to  verify.  Wherefore,  he  prays  judgment,  if 
this  honorable  Court  now  here,  will  or  ought  to  take  cognizance  of 
the  indictment  aforesaid;  and  that  by  the  Court  here,  said  indictment 
may  be  quashed,  and  he,  said  defendant,  dismissed,  and  discharged. 

\^Joh?i  F.  Williams. '[^ 

VII.  Formation  of  trial  jury. 
1.  List  for  Impaneling". 

Form  No.  12399.' 

Tohn  Doe    1  •^"''^  ^^^^• 

•^       ■  !  In  the  Circuit  Court  of  the  County  of  Pulaski,  State  of 

R'  h     d  R       \  Arkansas,  September  Terra,  iS99. 

■  J  Trial  the  twenty-seventh  day  of  September,  iS99. 
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I 

Peter  Jones. 

2 

Adam  Burns. 

3 

^anks  Belk. 

4 

Keever  Hughes. 

5 

Fred  Nims. 

6 

Jack  Massey. 

7 

W.  B.  Ardrey. 

8 

Samuel  White. 

9 

Gibson  Culp. 

10 

Charles  Rogers. 

11 

Walter  Spratt. 

12 

Oscar  Jones. 

13 

Shelley  Haile. 

14 

James  Young. 

15 

Thomas  Bailey. 

16 

Tom  Kirkpatrick. 

17 

William  Alexander. 

18 

Edivard  Kimbrell. 

19 

Earle  Thornwell. 

20 

Kirkland  Shannon. 

21 

Alston  Watson. 

22 

D.  H.  Harris. 

/' 

23 

B.  D.  Springs. 

24 

J.  E.  Potts. 

1.  The  matter  enclosed  by  [  ]  is  not     §  4303  et  stq.     See  also  list  of  statutes 
found  in  the  reported  case.  cited  supra,  note  i,  p.  957. 

2.  Arkansas.— Sa^nd.  &  H.Dig.  (1894), 
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The  State  of  Texas' 
1^0.  102.  against 
John  Doe. 

1.  Peter  Jones. 

2.  Adam  Burns. 

3.  Ulysses  Young. 

4.  (JVaming  other  jurors^ 

Challenges  by  Defendant. 

1.  Peter  Jones. 

2.  (^JVaming  other  jurors  challenged  by  defendant^ 

Challenges  by  State. 

1.  Adam  Burns. 

2.  (^naming  otJier  jurors  challenged  by  state.') 

Jury  Impaneled. 

1.  Ulysses  Young. 

2.  (JVaming  other  persons  of  the  impaneled  jury.") 

2.  Challeng'es  and  Objections. 

a.  Challenge  for  Bias  or  Favor.' 

(1)  Actual  Bias. 

Form  No.  12 401.* 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  384.) 

Supreme  Court,  Suffolk  County. 

The  People  of  the  State  of  New  York, 

srgainst 

John  Doe. 

The  defendant  herein  challenges  Peter  Jones,  a  juror   drawn  to 
serve  in  this  case,  on  the  ground  that  said  juror  possesses  such  a 


1.  TVxaj.  —  Code  Crim.  Proc.  (1895), 
art.  655  et  seq.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  957. 

2.  Bequisites  of  Such  Challenge. —  Chal- 
lenge to  favor  need  not  be  in  writing. 
Mann  v.  Glover,  14  N.  J.  L.  195. 

Certainty.  —  A  challenge,  whether  in 
writing  or  by  parol,  must  be  in  such 
terms  that  the  court  may  see  whether  it 
is  a  challenge  for  principals  or  to  the 
favor,  and  whether  the  facts,  if  true, 
are  sufficient  to  support  such  chal- 
lenge.    Mann   v.  Glover,   14   N.  J.   L. 

195- 

The  expression  of  a  mere  hypotheti- 
cal opinion  was  held  to  constitute  no 
legal  ground  for  challenging  a  juror 
for  favor.     Mann  v.  Glover,  14  N.  J.  L. 

195- 
The  challenge  to  a  juror  stating  a 


challenge  is  "  for  cause,"  without  speci- 
fying the  grounds,  is  not  sufficient. 
People  V.  Owens,  123  Cal.  482. 

Stating  that  a  juror  is  challenged  un- 
der a  "  subdivision  of  that  section"  is 
not  sufficient,  nothing  appearing  to 
show  what  "  that  section  "  meant.  Peo- 
ple V.  Owens,  123  Cal.  482. 

Precedent.  —  Challenge  for  favor  is  set 
out  in  Mann  v.  Glover,  14  N.  J.  L.  195, 
as  follows  "  The  defendant  challenges 
Alexander  Bruen,  a  juror  called  in  this 
case,  and  alleges  that  the  said  Alexan- 
der Bruen  ought  not  to  be  sworn  as  a 
juror,  because  he  says,  that  he  does  not 
stand  indifferent  between  the  parties  in 
this  cause,  and  entertains,  and  has 
manifested  a  strong  bias  and  prejudice 
against  the  %^\A  John  H.  Glover.'" 
■    S.  JVew  York, — Cook's  Code  Crim. 
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state  of  mind  regarding  this  case,  and  especially  this  defendant,  that 
said  juror  cannot  try  the  case  impartially,  and  will  greatly  prejudice 
the  substantial  rights  of  this  defendant. 

Dated  at  River  head,  this  ninth  day  of  October,  a,  d.  i8P9. 

Jeremiah  Mason,  Attorney  for  the  Defendant. 

(2)  Implied  Bias. 

'  Form  No.  i  2  4  o  2  .> 

(Cook's  CodeCrim.  Proc.  N.  Y.  (1898),  p.  384.) 

(JTitle  of  court  and  cause  as  in  Form  No.  l^Jfil.') 
■  The  defendant  herein  challenges  Peter  Jones,  a    juror  drawn  to 
serve  on  the  present  case,  on  the  following  grounds: 

First.  That  the  said  Peter  Jones  is  related  to  the  person  alleged  to 
have  been  injured  by  the  commission  of  the  crime  charged  in  this 
indictment  within  the  sixth  degree  of  consanguinity. 

Second.  That  said  Peter  Jones  served  on  the  jury  which  found  this- 
indictment. 

Dated  at  {continuing  and  concluding  as  in  Form  No.  12Jfit). 

b.  Challenge  to  the  Array.' 


Proc.  (1898),  §§  359  et  seq.,  377  et  seq. 
See  also  list  of  statutes  cited  supra, 
note  I.  p.  957. 

1.  New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  |§  359  et  seq.,  378  ei  seq. 
See  also  list  of  statutes  cited  supra, 
note  I,  p.  957. 

2.  Precedents. — Challenge  to  the  array 
is  in  Engle  v.  State,  50  N.  J.  L.  272, 
as  follows:  "  Because  the  general 
panel  of  jurors  was  not  drawn  in  the 
presence  of  the  Court  of  Common  Pleas, 
inasmuch  as  John  IV.  IVestcott,  the  law 
or  president  judge  of  the  Court  of  Com- 
mon Pleas,  was  not  present  as  a  member 
of  said  court  at  the  drawing  of  said 
panel."  But  it  was  held  that  the  pres- 
ence of  the  law  judge  was  not  necessary 
to  the  legal  constitution  of  the  court. 

In  Gardiner  v.  People,  6  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.  Gen.  T.)  155, 
the  challenge  to  the  array,  omitting 
formal  commencement,  was  as  follows: 

"  And  now  at  this  day,  to  wit:  on  the 
gth  April,  1866,  come  the  people,  by 
£.  F.  Babcock,  the  district  attorney,  as 
well  as  Henry  Gardiner,  the  prisoner, 
and  the  jurors  ordered  by  the  court  on 
this  day  to  be  drawn,  and  pursuant  to 
such  order  drawn  from  the  jury  box  of 
Elmira,  came  also. 

And  hereupon  the  said  Henry  Gardi- 
ner challenges  the  array  of  the  jurors 
so  drawn   from   the  jury  box,  for  the 


town  of  Elmira  as  aforesaid,  pursuant 
to  the  order  of  the  court,  on  this  day 
made,  because  he  saith  he  is  entitled 
by  the  law  of  the  land  to  be  tried  by  a 
jury  drawn  from  the  body  of  the  county 
of  Chemung,  and  not  alone  from  the 
town  or  city  of  Elmira,  and  the  said 
array  of  jurors  have  not  been  lawfully 
drawn.  And  because  the  act  of  1861, 
under  which  the  court  made  the  order 
for  drawing  said  jurors,  does  not  au- 
thorize the  drawing  of  jurors  in  this 
way  for  the  trial  of  this  indictment,  and 
if  such  was  the  intent  thereof,  is  un- 
constitutional and  void;  and  because, 
since  the  passage  of  said  law  and  the 
return  of  the  list  of  jurors  now  in  said 
Elmira  box,  and  from  which  said  list 
was  drawn,  to  wit:  in  April,  t86^,  the 
city  of  Elmira  has  been  erected  by  the 
Legislature  out  of  a  part  of  the  town  of 
Elmira  and  a  part  of  the  former  town 
of  Southport,  and  the  jurors  in  said  box 
do  not  include  the  jurors  of  that  part  of 
the  city  taken  from  the  town  of  South- 
port,  and  do  include  the  jurors  of  the 
town  of  Elmira,  out  of  the  limits  of  the 
city  of  Elmira.  And  because  the  list 
so  drawn  contains  the  names  of  jurors 
not  now  residing  either  in  said  city  or 
town  of  Elmira,  and  they  have  been 
summoned  and  are  in  attendance  as  a 
part  of  said  panel,  and  this  he  is  ready 
to  verify. 
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(1)  The  Challenge. 
{a)  By  Defendant. 
Form  No.  12403.' 


On  the  twentieth  day  of  February^ 
A.  D.  \%80. 


(Precedent  in  Gott  v.  Brigham,  45  Mich.  426.)' 
[State  of  Michigan, 

In  the  Circuit  Court 

For  the  County  of  Wayne. 
And  now  at  this  day,  to  wit,  on  the  twentieth  day  of  February,  a.  d. 
18^^,  at  t\i&  December  term,  a.  d.  i879,  of  the  said  court,  now  in  ses- 
sion at  the  court-house  in  the  city  of  Detroit,  in  said  county,  come 
as  well  the  aforesaid  plaintiff  as  the  aforesaid  defendant,  by  their 
respective  attorneys,  and  the  jurors  of  the  jury  impaneled  in  this 
case,  being  summoned  also  come;  and  hereupon  the  said  defendant 
challenges  the  array  of  the  said  panel  because  he  says:]^ 


Whereupon   he    prayeth    judgment, 
and  that  the  said  panel,  to  wit,  of  the 
jurors  so  drawn   from  the  Elmira  box 
by  order  of  the  court,  on   the  gth  of 
April  aforesaid,  may  be  quashed, 
his 
Henry  X    Gardiner. 
mark 
Chemung  County,  ss. 

Henry    Gardiner,    defendant     above 
named,  being  sworn,  deposes  that  the 
matters  stated  in   the  foregoing  chal- 
lenge are  true  of  his  own  knowledge, 
except  as  to   those   matters  stated  on 
information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true, 
his 
Henry  X    Gardiner." 
mark 

It  was  held  in  this  case  that,  on  a 
challenge  to  the  array,  when  jurors  to 
supply  a  deficiency  are  drawn,  under  a 
statutory  provision  to  that  effect,  the 
court  will  presume,  the  contrary  not 
appearing,  that  the  clerk  has  discharged 
his  duty  in  putting  into  the  box  the 
names  of  jurors  on  the  last  list  required 
by  law  to  be  made.  Another  form  of 
challenge  to  the  array  is  set  out  in  this 
case. 

Challenge  to  array  in  People  v. 
Thurston,  2  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.  Gen.  T.)  49,  omitting 
formal  parts,  was  as  follows:  "  The  said 
John  M.  Thurston  challenges  the  array 
of  the  panel,  because  he  says  that  it 
being  the  opinion  of  William  H.  Shank- 
land,  one  of  the  justices  of  the  Supreme 
Court  of  the  State  of  New  York,  that 
more  than  thirty-six  petit  jurors  would 
be  required  at  the  present  term  of  the 
court  0/  Oyer  and  Terminer,  held  at  the 


Court  House  in  Owego,  in  and  for  the 
county  of  Tioga,  he,  the  said  justice, 
did  on  the  6th  day  of  August,  iS//,  by 
an  order  under  his  hand,  bearing  date 
on  that  day,  order  and  direct  that 
twenty-four  additional  petit  jurors  be 
drawn  and  summoned  according  to 
law,  to  attend  the  said  term  of  the  said 
court  of  Oyer  and  Terminer;  yet  that 
twenty-four  additional  petit  jurors  were 
not  drawn  or  summoned  according  to 
law,  to  attend  the  said  term,  but  that 
Marshall  Anderson,  one  of  the  jurors 
drawn  under  said  order  had  before  been 
drawn  as  one  of  the  thirty-six  jurors 
required  by  law,  to  be  drawn  to  serve 
as  jurors  at  said  court,  and  was  not  an 
additional  petit  juror  to  said  thirty-six 
jurors,  but  one  of  said  thirty-six  jurors, 
and  but  twenty-three  additional  jurors 
were  drawn  pursuant  to  said  order  of 
said  justice.  And  this  he  is  ready  to 
verify;  wherefore  he  prays  judgment, 
that  the  panel  may  be  quashed,"  etc. 

Another  challenge  to  the  panel  is  set 
out  in  full  in  Gardiner  v.  People,  6 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.  Gen. 
T  )  155;  Humph.  Prec.  247. 

Challenges  to  the  array  are  also  set 
out  in  Burr.  App.,  §  140. 

1.  Michigan. — SeeComp.  Laws (1897), 
§§354.  10224;  also  Pub.  Acts  (1879),  No. 
97;  Detroit  Charter  of  1857;  Laws 
(1857),  pp.  115,  116,  117. 

2.  In  this  case  the  court  were  equally 
divided  upon  the  questions  raised  by 
the  challenge,  and  for  that  reason 
the  judgment  was  confirmed.  See  also 
People  V.  Labadie,  66  Mich.  702. 

3.  The  matter  enclosed  by  f  ]  is  not 
found  in  the  reported  case. 
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1.  That  on  the  2d  ddiy  oiDecember,  i879,  a  list  of  t^ree  hundred  per- 
sons to  serve  as  jurors  in  said  court  was  filed  in  the  office  of  the  clerk 
of  this  court  in  pursuance  of  sec.  19  of  the  act  establishing  this  court 
as  amended,  and  that  the  judge  of  this  court  did  not  attend  and  was 
not  present  with  the  clerk  when  the  ballots  containing  the  names  of 
the  persons  so  selected  to  serve  as  jurors  were  deposited  in  the  jury- 
box,  or  when  those  that  remained  of  the  preceding  list  (if  any)  or 
any  of  them,  were  taken  out  and  destroyed. 

2.  That  the  judge  of  this  court  did  not  direct  or  determine  the 
number  of  jurors  to  be  drawn  to  serve  as  jurors  at  this  term  of  court, 
but  that  Hve7ity-four  names  were  drawn  without  any  direction  or  de- 
termination by  the  judge  of  this  court  as  to  the  number  he  deemed 
necessary,  and  the  judge  was  not  present  when  said  jurors  were  drawn 
out  of  the  box. 

3.  That  said  jurors  for  this  term  of  court  were  drawn  from  the  jury- 
box  by  Walter  H.  Coots,  the  sheriff  of  the  county,  and  not  by  the 
clerk  of  this  court,  and  that  the  minute  of  such  drawing  was  kept  by 
the  clerk  and  not  by  the  judge  or  sheriff,  or  other  attending  officer. 

4.  That  the  affidavit  filed  with  the  said  list  of  three  hundred  jurors 
does  not  show  the  proceedings  taken  to  select  said  list  in  detail,  or 
what  was  actually  done  in  the  premises,  but  only  alleges  that  said 
list  was  selected  in  accordance  with  the  statute  in  such  cases  made 
and  provided,  as  the  affiant  verily  believes,  and  said  list  and  affidavit 
on  file  are  referred  to  and  made  a  part  hereof. 

[And  this  he  is  ready  to  verify:  whereupon  he  prays  judgment  and 
that  the  said  panel  may  be  c^uashed. 

Jeremiah  Mason, 
Attorney  for  Defendant,]^, 

Form  No.  12404.^ 

(Precedent  in  State  v.  Powers,  136  Mo.  197.)* 

In  the  St.  Louis  Criminal  Court,  November  Term,  \Z95. 
The  State  of  Missouri  ) 

V.  >  Indictment  for  Perjury. 

John  L.  Powers.       ) 

Now  comes  the  defendant  by  his  attorneys  and  challenges  the  array 
of  the  panel  herein.  Because  the  said  panel  was  summoned  and 
selected  by  an  officen  of  this  court  who  is  a  party  directly  interested 
and  the  prosecutor  in  this  case  and  this  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment  that  the  said  panel  may  be  quashed. 

John  L.  Pouters, 
By  Morris,  Butler  6^  Fitzgerald,  with 
Benj.  F.  Clark,  his  attorneys, 

1.  The  matter  enclosed  by  [  ]  is  not  challenge  to  the  array  on  the  ground  of 
found  in  the  reported  case.  the  disqualification    of    the    sheriff  to 

2.  Missouri.  —  Rev.  Stat.  (1889),  §  summon  the  jurors,  made  before  any 
8188.  See  also  list  of  statutes  cited  challenges  to  the  polls  and  before  re- 
supra,  note  i,  p.  957.  turn   to  the  venire  facias,  was  season- 

3.  In    this   case   it   was   held   that  a  ably  made. 
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Form  No.  12405.' 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  383.) 

(  Title  of  court  and  cause  as  in  Form  No.  12]fil. ) 

The  defendant,  John  Doe,  hereby  challenges  the  panel  returned  for 
present  term  of  this  court  on  the  following  grounds: 

First.  That  the  sheriff  of  Suffolk  county  intentionally  omitted  to 
summon  James  Dillon.,  of  the  village  of  Northport,  in  said  county, 
who  was  regularly  drawn  as  a  juror  for  the  present  term  of  this 
court. 

Second.  (^State  any  respect  in  which  the  drawing  and  return  of  the 
jury  was  not  according  to  the  forins  connected  with  civil  procedure.,  whereby 
the  defendant  ivas  prejudiced.^ 

Dated  at  {continuing  and  concluding  as  in  Form  No.  12JlfiT). 

Form  No.  12406.' 

(  Title  of  court  ahd  cause  as  in  Form  No.  12350. ) 

And  now  comes  John  Doe,  the  defendant  in  the  above  and  num- 
bered cause,  and  challenges  the  array  of  jurors  summoned  herein 
and  says: 

That  Simon  Stevenson,  sheriff  of  said  Freestone  county,  who  sum- 
moned the  said  jurors,  has  acted  corruptly,  and  has  summoned  per- 
sons upon  said  jury,  to  wit,  Peter  Jones,  Adam  Burns  and  Ulysses 
Young,*  known  to  be  prejudiced  against  the  sdixd  John  Doe,  the 
defendant  herein,  with  a  view  to  cause  him,  the  saidyi£7^«  Doe,  the 
said  defendant  herein,  to  be  convicted. 

Wherefore  the  said  John  Doe,  the  defendant  herein,  asks  that  the 
said  array  of  jurors  be  discharged  and  that  other  jurors  be  summoned 
in  their  stead  by  some  other  officer  than  him,  the  said  Simon  Steven- 
son, the  sheriff  of  Freestone  county  aforesaid. 

John  Doe. 


{Verijication^ 


(Jji)  By  State. 
Form  No.  12407, 


{Commencing  as  in  Form  No.  I24O6,  and  continuing  down  to  *) 
with  a  view  to  securing  an  acquittal  for  him,  the  said  John  Doe^  the 
said  defendant  herein. 

Wherefore  the  said  Daniel  Webster,  on  behalf  of  the  said  State  of 
Texas,  2i%V%  that  the  said  array  of  jurors  be  discharged  and  that  other 
jurors  be  summoned  in  their  stead  by  some  other  officer  than  him, 
the  said  Simon  Stevenson,  sheriff  of  Freestone  county  aforesaid. 

Daniel  Webster,  District  Attorney. 

1.  New  York.  —  Cook's  Code  Crim.  This  form  is  substantially  that  given 
Proc.  (1898),  §359  e'/j^-y.     See  also  list  of    Willson's  Cr.  F.  328. 

statutes  cited  supra,  note  i,  p.  957.  8.  Consult  the  title  Verifications. 

2.  Texas.  -  Code  Crim.  Proc.  (1895).  4.  Texas.  — Code  Crim.  Proc.  (1895). 
art.  661  ei  seq.  See  also  list  of  statutes  art.  660  et  seq.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  957.  cited  supra,  note  I,  p.  957- 
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(2)  Affidavit  in  Support. 

Form  No.  12408.' 

(^Title  of  court  and  cause,  as  in  Form  No.  12350.^ 
The  State  of  Texas,  ) 
County  of  Freestone,  f 

I,  Samuel  Short,  being  duly  sworn  upon  my  oath  according  to  the 
law,  do  solemnly  swear  that  I  am  informed  of  the  contents  of  the 
written  challenge  to  the  array  of  jurors  in  the  above  entitled  and 
numbered  cause,  interposed  by  John  Doe,  the  defendant  herein, 
and  that  I  am  cognizant  of  the  matters  therein  stated,  and  that  the 
cause  of  challenge  therein  set  forth  is  true. 

Samuel  Short. 

Subscribed  and  sworn  to  before  me  by  Samuel  Short,  this  fifteenth 
day  oi  January y  A.  d.  iZ99. 

(seal)  Calvin  Clark,  Clerk  of  District  Court 

of  said  Freestone  County,  Tex. 

(3)  Answer  to  Challenge. 

Form  No.  12409.' 

(Precedent  in  People  v.  Thurston,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct. 

Gen.  ,T.)  54.) 

\^Tioga  Oyer  and  Terminer?^ 
The  People         )      And  hereupon  the  people  aforesaid,  by  Alan- 
V.  >•  son  Munger,  District  Attorney  of  the  county  of 

John  M.  Thurston.  )  Tioga  aforesaid,  answers  the  said  challenge  so 
made  by  the  said  John  M.  Thurston,  and  says,  that  after  the  drawing 
of  the  said  thirty-six  jurors,  before  mentioned,  for  the  said  [court  of 
Oyer  and  Terminer^  in  due  and  legal  manner,  the  said  order  of  the 
said  Wm.  H.  Shankland,  one  of  the  justices  of  the  Supreme  Court, 
ordering  and  directing  the  drawing  of  twenty-four  additional  petit 
jurors  to  attend  the  said  term  of  said  [court  of  Oyer  and  Terminer,^ 
was  obtained,  served  and  filed  with  the  clerk  of  said  county  of 
Tioga;  that  after  the  time  of  drawing  the  said  thirty-six  jurors,  and 
before  the  time  for  the  drawing  of  the  said  twenty-four  additional 
jurors,  under  and  in  pursuance  of  said  order,  a  new  return  of  jurors 
had  been  made  by  the  proper  town  officers  of  the  several  towns  in 
the  said  county. of  Tioga,  as  provided  by  statute,  to  the  said  clerk; 
that  thereupon  and  before  the  time  for  drawing  the  said  twenty-four 
additional  jurors,  the  said  county  clerk  had  destroyed  (as  he  was 
required  by  law  to  do)  the  list  of  jurors  or  ballots  from  which  the 
jurors  to  attend  the  [court  of  Oyer  and  Terminer^'  of  said  county  had 

This  form  is  substantially  that  given  Proc.  (1898),  §  361  et  seq.  See  also 
in  Willson's  Cr.   F.  328.  list  of  statutes  cited  supra,   note  i,  p. 

1.  Texas. — Code  Crim.  Proc.  (1895).     957. 

art.  663.     See  also  list  of  statutes  cited        3.  Courts  of  oyer  and  terminer   have 

supra,  note  i,  p.  957.  been   abolished   and   their  jurisdiction 

This  form  is  substantially  that  given  exercised   by  them    vested   in    the  su- 

in  Willson's  Cr.  F.  329.  preme  court.     N.  Y.  Const.  (1895),  art. 

2.  New    York. — Cook's  Code  Crim.  6,  §  6. 
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theretofore  been  drawn,  and  that  the  said  twenty-four  z.6i6\x\o'Ci2\  jurors, 
so  required  by  said  order,  were  drawn  in  manner  and  form  directed 
by  statute  in  such  case  made  and  provided,  by  the  said  clerk  from 
and  out  of  said  new  lists  of  jurors,  so  newly  furnished  to  him,  the 
said  clerk  as  aforesaid,  and  that  the  full  number  of  twenty-four  addi- 
tional jurors  were  drawn  out  of  the  proper  lists  or  ballots,  in  pursu- 
ance of  said  order  and  in  the  manner  provided  by  law,  and  the 
twenty-four  jurors  thus  drawn,  as  last  aforesaid,  were  duly  summoned, 
which  the  people  are  ready  to  verify;  wherefore  they  pray  judgment 
that  the  said  panel  may  not  be  quashed,  etc. 

A.  Hunger,  District  Attorney 

Form  No.  12410.' 

(Precedent  in  Gardiner  v.  People,  6  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct. 

Gen.  T.)  172.) 

\Cheniung  Oyer  and  Terminer^ 
The  People 
v. 
Henry  Gardiner. 

And  Erastus  F.  Babcock,  district  attorney  for  the  people,  answering 
the  special  plea  and  challenge  to  the  array  of  forty  additional  jurors, 
drawn  pursuant  to  the  order  of  the  [court  of  Oyer  and  Terminer,^  on 
the  9th  day  of  April.,  1S66,  says  that  the  same  are  legally  drawn  in 
accordance  with  the  act  of  the  Legislature  of  the  State  of  New  York, 
passed  April  13,  1861,  amending  the  Revised  statutes  in  relation  to 
trials  by  jury. 

And  the -said  prosecutor  denies  the  allegation  of  said  special  plea 
and  challenge,  that  the  clerk  of  said  county  put  into  said  box  any 
other  jurors  than  such  as  were  duly  returned,  according  to  law,  in  the 
year  iS63. 

And  denies  that  the  additional  jurors,  consisting  of  thirty-six,  were 
not  exhausted  previous  to  the  issuing  the  order  ior  forty  additional 
jurors,  referred  to  in  said  special  challenge;  and  said  prosecutor 
denies  all  allegations  of  said  plea,  relative  to  the  manner  of  drawing 
said  thirty-six  additional  jurors,  and  said  forty  additional  jurors,  and 
denies  the  allegations  as  to  the  actual  residence  of  said  jurors,  and 
that  the  clerk  of  said  court  knew  their  residences,  and  says  that  said 
array  is,  in  all  respects,  just,  correct  and  impartial. 

£.  F.  Babcock,  District  Attorney. 

(4)  Reply  to  Answer  to  Challenge. 

Form  No.  1 2  4  1 1  .* 
^Precedent  in  People  v.  Thurston,  2  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.  Gen.  T.)  55.) 
[(^Commencement  as  in  Form  No.  12409.)]* 

.1.  iV>7<;  VorJi.  — Cook's   Code  Crim.  supreme  court.     N.    Y.   Const.  (1895), 

Proc.   (1898),   §   361   et  seq.      See   also  art.  6,  §  6. 

list  of  statutes  cited  supra,  note  i,  p.  8.  New  York.  —  Cook's   Code  Crim. 

057.  Proc.  (189S),  S  361  ^•/j^'^.     See  also  list  of 

2.  Conrts  of  oyer  and  terminer   have  statutes  cited  supra,  note  i,  p.  957. 

been    abolished  and   their  jurisdiction  4.  The    matter  to  be  supplied  in  [  ] 

exercised     by     them     vested     in    the  will  not  be  found  in  the  reported  case. 
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And  the  said  John  M.  Thurston^  protesting  that  the  said  answer 
and  the  matters  therein  contained,  are  not  a  sufficient  answer  in  law  to 
said  challenge;  replies  to  said  answer  that  twejity-four  additional 
jurors  were  not  drawn,  as  required  by  said  order,  or  in  manner  and  form 
directed  by  the  statute  in  such  case  made  and  provided,  by  the  said 
clerk,  and  that  the  full  number  of  twenty-four  additional  jurors  were 
not  drawn  from  and  out  of  the  proper  lists  or  ballots,  in  pursuance  of 
said  order,  or  in  the  manner  provided  by  law,  but  that  one  of  the 
jurors  of  the  twenty-four  drawn,  in  pursuance  of  said  order,  was  also 
one  of  the  thirty-six  petit  jurors  previously  drawn  for  said  term  of 
said  [court  of  Oyer  and  Terminer^  and  was  not  an  additional  juror 
thereto,  and  that  but  twenty-three  additional  jurors  were  in  fact  drawn 
in  pursuance  of  said  order.  And  this  he  is  ready  to  verify;  where- 
fore, as  before,  he  prays  judgment  that  the  panel  may  be  quashed,  etc. 

\John  M.  Thurston. 

(  Verification. )]  ^ 

(5)  Order  Overruling. 

Form  No.  12412.^ 

(  Title  of  court  and  cause  as  in  Form  No.  12350). 

And  now  on  thxs  fifteenth  day  oi  January,  coming  on  to  be  heard 
the  challenge  of  John  Doe,  the  defendant  in  the  above  entitled  and 
numbered  cause,  interposed  to  the  array  of  jurors  summoned  in  this 
cause,  and  the  State  of  Texas,  the  plaintiff  herein,  being  present  in  court 
by  her  attorney,  Daniel  Webster,  who  prosecutes  for  the  state  in  this 
behalf,  as  well  as  the  said  defendant,  John  Doe  in  person,  the  said 
challenge  and  the  evidence  thereon  being  held  by  the  court,  it  is  con- 
sidered and  adjudged  that  the  said  challenge  be  and  the  same  is 
hereby*  overruled,  and  the  said  parties  are  hereby  ordered  to  select 
a  jury  for  the  trial  of  said  cause  from  the  said  array  of  jurors  herein 
summoned. 

Dated  this  fifteenth  day  of  January,  a.  d.  i  W9. 

(6)  Order  Sustaining. 

Form  No.  i  2  4  1 3  ."'  * 

(^Commencing  as  in  Form  No.  12Jfl2,  and  continuing  do7vn  to  *)  that 
said  challenge  be  and  the  same  is  hereby  sustained  and  the  array  of 
jurors  summoned  herein  be  and  the  same  is  hereby  discharged;  and 
it  is  further  ordered  by  the  court  that  {stating  number')  other  persons, 
good  and  intelligent  citizens  and  qualified  voters  of  Freestone  county 
aforesaid,  be  summoned  to  serve  as  jurors  instead  of  those  by  this 
order  discharged ;  and  that  the  said  Simon  Stevenson,  sheriff  of  Free- 

1.  Courts  of  oyer  and  terminer  have  art.  654.  See  also  list  of  statutes  cited 
been   abolished    and   their  jurisdiction     supra,  note  i,  p.  957. 

exercised    by   them   vested   in   the  su-  This  form  is  substantially  that  given 

preme  court.     N.  Y.  Const.  (1895),  art.  in  Willson's  Cr.  F.  329. 

6,  §  6.                                .                    •  4.   TVjtraj.  — Code  Crim.  Proc.  (1895), 

2.  Consult  the  title  Verifications.  art.  665  et  seq.     See  also  list  of  statutes 

3.  Texas.  — Code  Crim.  Proc.  (1895),  cited  supra,  note  ,1  p.  957. 
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stone  county  aforesaid,  on  account  of  whose  misconduct  the  chal- 
lenge herein  has  been  sustained,  shall  not  summon  any  other  jurors 
in  this  case. 

Dated  \.\\\%  fifteenth  day  oi  January,  a.  d.  iW9. 

e.  Motion  to  Quash  Panel.' 

Form  No.  12414.^ 
(Precedent  in  Kittanning  Ins.  Co.  v.  Adams,  no  Pa.  St.  554.)' 


This  form  is  substantially  that  given 
in  Willson's  Cr.  F.  330. 

1.  Precedent. —  Motion  to  quash  panel, 
in  State  v.  Brown,  119  Mo.  527,  omitting 
formal  parts,  was  as  follows: 

"Now  comes  the  defendant  in  the 
above  entitled  cause  and  moves  that 
the  panel  of  jurors  summoned  by  the 
sheriff  be  quashed,  because 

First.  Said  panel  is  summoned  large- 
ly from  the  same  neighborhood  and 
the  same  locality  and  is  composed  more 
or  less  of  brothers,  fathers,  sons  and 
other  relatives  and  kinsmen  and  is  not 
summoned  from  the  body  of  the  county 
as  the  law  contemplates  and  requires. 

Second.  Because  the  conduct  of  the 
sheriff  in  so  summoning  the  panel  was 
improper  and  unjust  to  the  defendant 
on  the  trial. 

Third.  Because  the  defendant  is  a 
negro  and  has  been  unjustly  discrimi- 
nated against  in  that  no  members  of 
his  race  were  summoned  on  the  panel 
of  forty  or  otherwise. 

Edwin  Silver  df  H.  M.  Hough, 

Attorneys  for  Defendant." 

In  this  case  it  was  held  that  mere  al- 
legations in  a  motion  are  not  proofs  of 
the  facts  stated,  and  that  a  statement 
in  a  motion  that  such  motion  is  sup- 
ported by  affidavits  is  of  no  effect  in  the 
absence  of  the  aflSdavits  themselves; 
and  for  this  reason,  among  others,  the 
motion  was  overruled. 

In  Carter  v.  State,  (Tex.  Crim.  App. 
1898)  48  S.  W.  Rep.  508,  a  motion  to 
quash  panel  of  petit  jurors  was  as  fol- 
lows: "  And  now  comes  the  said  de- 
fendant, in  his  own  proper  person,  and 
moves  the  court  to  set  aside  and  quash 
the  panel  of  petit  jurors  selected  and 
summoned  to  try  him  in  the  case  herein, 
because  the  jury  commissioners  ap- 
pointed to  select  the  list  of  petit  jurors 
from  which  the  present  panel  were 
drawn  selected  no  person  of  color  or  of 
African  descent,  known  as  'negroes,' 
so  that  they   might   be  drawn  on  said 


panel,  but  that  said  jury  commissioners 
excluded  from  the  list  of  persons  se- 
lected to  serve  as  petit  jurors  for  this 
term  of  this  court  all  persons  of  color 
or  of  African  descent,  known  as  '  ne- 
groes,' because  of  their  race  and  color; 
and  that  said  panel,  as  well  as  the  list 
of  jurors,  selected  for  the  entire  term  of 
this  court,  is  composed  exclusively  of 
persons  of  the  white  race,  while  all  per- 
sons of  the  colored  race,  or  persons  of 
African  descent,  known  as  '  negroes,' 
although  constituting  about  one-fourth 
of  the  population,  and  of  the  registered 
voters  in  said  city  and  county,  and  al- 
though otherwise  qualified  to  serve  as 
jurors,  were  excluded  therefrom,  on 
the  ground  of  their  race  and  color,  and 
that  they  have  been  so  excluded  from 
serving  on  any  jury  in  this  court  for  a 
great  many  years,  which  is  a  discrimi- 
nation against  the  defendant,  since  he 
is  a  person  of  color  and  of  African  de- 
scent, known  as  a  '  negro;'  and  that 
such  discrimination  is  a  denial  to  him 
of  the  equal  protection  of  the  laws,  and 
of  his  civil  rights  guaranteed  by  the 
constitution  and  laws  of  the  United 
States.  All  of  which  the  defendant  is 
ready  to  verify.  Seth  Carter.  Sworn 
to  and  subscribed  before  me  this  ijth 
day  oi  January,  iSgS.  Florence  T.  At- 
kins, Notary  Public  in  and  for  Galveston 
County." 

This  motion  was  considered  properly 
overruled,  for  the  reason  that  merely 
offering  to  prove  the  facts  without  ren- 
dering or  naming  the  witnesses  was  not 
sufficient. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  \\cS),%%etse(].  See  also  list  of 
statutes  cited  supra,  note  i,p.  957. 

3.  In  this  case  it  was  held  that  the 
motion  given  in  the  text  should 
have  been  sustained,  and  a  new  venire 
was  awarded,  the  court  holding  that 
the  absence  of  the  proper  seals,  as  di- 
rected by  law,  was  sufficient  cause  for 
quashing  the  array. 
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In  the  Court  of  Common  Pleas  of 
Armstrong  County,  January 
Term,  a.  d.  \2>85,  No.  98. 


[  The  Kittanning  Insurance  Company ' 

for  the  use  of  John  Gilpin 

against 

John  Adams,  Frank  Ambrose,  Harvey 

Dougherty,  Jonathan  Snyder,  and 

E.  A.  M or t land. 

And  now,  to  wit,  on  this  twenty-first  day  of  January,  a.  d.  eighteen 
hundred  and  eighty-five,  comes  Oliver  Ellsworth,  counsel  for  the  plain- 
tiff, and  moves  the  court  to  quash  the  array  of  jurors  herein  for  this 
special  court,  for  the  following  reasons :]i 

First.  The  jury  commissioners  for  Armstrong  County,  James 
McCracken  and  J.  J.  Ste^vart,  and  James  H.  Chambers,  the  high 
sheriff  of  said  county,  or  any  two  of  them,  before  proceeding  to  select 
or  draw  the  said  array  of  jurors  did  not,  on  the  18th  day  oi  December, 
\?>8Jf.,  severally  take  the  oath  prescribed  by  law.  In  this:  first,  that 
the  Sheriff,  James  H.  Chambers,  was  not  sworn  at  all;  second,  in  that 
the  two  jury  commissioners,  Jas.  McCracken  and  J.  J.  Stewart, 
only  made  and  subscribed  the  following  oath  in  words  as  follows : 
'"''  Artnstrong  cow!\\.y,\ 

State  of  Penna.,      \ 

We,  J.  J.  Stewart  and  Jas.  McCracken,  having  first  been  duly 
sworn,  do  swear  that  we  will  well  and  faithfully  do  and  perform  all 
the  duties  pertaining  to  drawing  the  jurors  for  the  special  term  5^  week 
oi  January,  jS85,  according  to  law. 

Sworn  and  subscribed  )  James  McCracken. 

this  18th  Dec.  \^8U.     \  J.  J.  Stewart. 

A.  H.  Stitt,  Pro." 

Second.  That  the  jury  wheel  was  not  opened  in  the  presence  of  the 
sheriff  and  jury  commissioners,  as  required  by  law,  but  by  the  jury 
commissioners  themselves,  in  the  absence  of  the  sheriff,  and  that  the 
said  array  of  jurors  was  selected  and  drawn  by  the  said  jury  commis- 
sioners in  the  absence  of  the  sheriff,  contrary  to  law. 

Third.  That  on  the  day  the  said  jury  was  drawn  the  said  sheriff 
was  not  the  custodian  of  the  key  of  the  said  jury  wheel,  but  the  same 
was  in  the  hands  of  and  in  the  custody  of  the  jury  commissioners  and 
a  third  party  hostile  to  the  interests  of  the  plaintiff  and  favorable  to 
those  of  the  defendants. 

That  the  sheriff  either  unlocked  the  said  wheel  about  one  half  a 
day  before  the  drawing  was  made,  and  the  same  remained  open  until 
the  drawing,  or  he  delivered  the  key  of  said  wheel  either  to  one  of  the 
said  jury  commissioners  or  to  some  third  party  that  length  of  time 
before  the  said  drawing  commenced. 

Fourth.  That  out  of  forty  jurors  composing  the  present  array  twelve 
are  from  the  immediate  neighborhood  of  the  defendants. 

Fifth.  That  the  key  of  the  jury  wheel  was  never  in  the  custody  or 
possession  of  the  sheriff.  That  the  sheriff  never  took  any  oath  with 
reference  to  the  drawing  of  this  jury,  nor  any  general  oath  with  ref- 
erence to  the  filling  of  the  wheel  or  drawing  of  jurors  or  custody  of 
the  key. 

1.  The  matter  within  [  ]  will  not  be  found  in  the  reported  case. 
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Armstrong  County,  ss. 

Before  me  personally  came  Jas.  H.  McCain,  Executor  of  /.  Gilpin, 
deceased,  plaintiff  in  the  above  entitled  cause,  who  being  duly  sworn, 
says  that  the  facts  set  forth  in  the  foregoing  reasons  why  the  array 
of  jurors  should  not  be  quashed  are  true  so  far  as  he  has  been  able  to 
obtain  information  of  the  facts,  and  they  are  true  to  the  best  of  his 
information  and  belief.  That  great  injustice  might  be  done  him  if 
compelled  to  hazard  a  trial  before  the  present  jury  drawn  and  selected 
as  aforesaid,ras  he  verily  believes. 
Sworn  and  subscribed  ) 

January  20,  iS85.      V  /.  /.  McCain. 

T.  B.  Faulk,  J.  P.  ) 

Form  No.  124  15.1 
(Precedent  in  Kell  v.  Brillinger,  84  Pa.  St.  277.)' 
\^Jacob  Brillinger  \ 

against  [  In  the  Court  of  Common  Pleas  of  York  County  of 

James  Kell  and  f  the  December  Term,  a.  d.  i876.  No.  109. 

H.  W.McCall.) 

And  now,  to  wit,  this  twelfth  day  of  December,  a.  d.  i875,  come  the 
defendants,  James  Kell  and  H.  W.  McCall,  and  challenging  the  array 
of  jurors  herein,  move  to  quash  the  said  array  of  jurors  for  the  fol- 
lowing reasons:]^ 

That  pursuant  to  the  above  order  of  court,  the  two  jury  commis- 
sioners of  said  county,  and  one  of  the  law  judges  of  the  courts  of 
said  county,  convened  at  the  court-house  in  the  borough  of  York,  on 
the  6th  day  ol  June,  iS76,  and  took  out  of  the  wheel  from  which  said 
jurors  were  drawn  all  the  names  therein  deposited,  the  number  of 
names  so  taken  out  of  the  wheel  being  three  hundred  and  fifty;  but 
the  said  jury  commissioners  and  the  said  law  judge  did  not 
make  a  new  selection  of  persons  and  deposit  their  names  in  the 
wheel  for  the  remainder  of  the  current  year,  as  ordered  by  said 
court,  in  the  same  manner  as  is  now  directed  by  law  for  the  selection 
of  such  persons  and  the  depositing  of  their  names  in  the  wheel  at 
the  beginning  of  the  year;  that  the  said  jury  commissioners  and  the 
said  law  judge  did  not  select  three  hundred ^itrsons,  as  ordered  by  the 
said  court,  alternately,  from  the  whole  qualified  electors  of  said  York 
county  at  large,  as  they  are  required  to  do  by  law;  but,  on  the  con- 
trary thereof,  the  said  jury  commissioners  and  the  said  law  judge 
each  took  from  the  names  which  they  had  taken  out  of  said  wheel, 
by  the  said  order  of  the  court,  one  hundred  names,  and  deposited  the 
names  thus  taken  in  the  wheel  for  the  current  year. 

VIII.  DEFAULTING  JURORS.* 

1,  Pennsylvania.  —  Bright.  Pur.  Dig.  the  ground  that  the  new  selection  of 
{1894),  p.  1108,  §  9>etseq.  See  also  list  jurors  was  not  made  in  compliance^ 
of  statutes  cited'jM/ra,  note  i,  p.  957.  with  Pa.  Pamph.  Laws  (1874),  46. 

2.  It  was  held  in  this  case  that  the  3.  The    matter   enclosed   by   [  ]  will 
trial   court  improperly   overruled  this  not  be  found  in  the  reported  case, 
motion  to  quash,  and  the  supreme  court  4.  For    forms    connected    with    pro- 
reversed  the  judgment  in  the  case  and  ceedings  to  punish  for  disobedience  of 
awarded   a  venire   facias     de  novo  on  orders   made  or   process   issued   by  a 
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1.  Judgment  Nisi. 

Form  No.  124  1 6.' 
The  State  of  Alabama^  \  In  the  Circuit  Court, 
County  oi  Jefferson.      \  October  T&vva,  a.  d.  i899. 
The  State  of  Alabama  for  the  use  of^ 
Birmingham  County 
against 
Peter  Jones. 

It  being  shown  to  the  court  thdit  Peter  Jones -wzls,  duly  drawn  to 
serve  as  a  grand  {or  petif)  juror,  for  the  first  week  of  the  present 
term  of  this  court,  and  that  the  summons  was  duly  issued  by  Calvin 
Clark,  clerk  of  this  court,  directed  to  Simo?i  Stevenson,  sheriff  of  the 
county  of  Jefferson  aforesaid,  commanding  said  sheriff  to  summon 
said  Peter  Jones  to  appear  and  serve  as  a  grand  (or  petif)  juror  as 
aforesaid:  and  it  further  appearing  from  the  return  indorsed  thereon 
that  said  summons  has  been  duly  executed  upon  ssiid  Peter  Jones; 
and  the  said  Peter  Jones,  being  called  to  appear  and  serve  as  said 
juror,  comes  not  but  makes  default: 

It  is  therefore  considered,  ordered  and  adjudged  by  this  court,  that 
The  State  of  Alabama  for  the  use  of  Jefferson  County  recover  of  and 
from  SdXdi  Peter  Jones  the  sum  of  otie  hundred  6.o\\a.r?,  agreeably  to  the 
statute  in  such  cases  made  and  provided,  unless  at  the  next  term  of  this 
court  sdJxd.  Peter  Jones  shall  show  cause  why  this  judgment  shall  not 
be  rendered  final  and  absolute:  and  that  a  copy  of  this  order  be 
served  upon  sdad^  Peter  Jones,  as  required  by  law. 

court  or  other  tribunal  see  generally,  appear    before    me,    the    undersigned 

the  title  Contempt,  vol.  5,  p.  226.  justice,  as  aforesaid,  at  his  office  in  the 

Attachment. —  In  Robbins  v.  Gorham,  town  of  Pomfret,  in  said  county,  on  the 

25    N.  Y.    588,  the    writ  of   attachment  Jith  day  of  fuly,  instant,  at  10  o'clock 

was  as  follows:  in  the  forenoon  of  that  day,  to  show 

'' Chautauqua  Connty,  ss:  The  People  cause  why  he  should  not  be  fined  ac- 

of  the  State  of  Neiv  York  to  any  con-  cording  to  law,  for  his  non-attendance 

stable  of  said  county,  greeting:  as  a  juror,  before  the  said  justice,   at 

We   command   you  that  you   attach  his    office    in    said    town,   on   the   6th 

Barna  Robbins,  and  bring  him   before  day  oi  fuly  instant,  aforesaid,  and    the 

the  undersigned,  a  justice  of  the  peace  said  summons  having  been  personally 

in  and  for  said  county,  at   his  office  in  served    upon    the  said  Barna  Robbins, 

the   town  of  Pomfret,   in   said  county,  on   the  loth  day  oi  fuly  instant,  by  E. 

forthwith,  to  answer  all   such    matters  W.  Meacham,  a  constable  of  the   said 

as  shall   be  objected   against  him,  for  town,  in  said  county,  as  duly  appears 

that  the    said   Barna   Robbins,    having  by  the  return  of  the  constable  aforesaid, 

been  duly    summoned   to  attend    as  a  made    upon    said    summons,    and    the 

juror    before    the    said    justice,    at  his  said    Barna   Robbins,    not    having    ap- 

office  in   the  said  town,  on   the  6th  day  peared  at  the  time  and  place  aforesaid, 

oi  fuly  instant,  to   make  one  of  a  jury  before  said  justice,  as  commanded  in 

for  the  trial  of   a  certain  cause,  then  said  summons,  to  show  cause  as  afore- 

and  there  depending    before    the   said  said,  and  has  wholly  neglected   to  at- 

justice,  in   which   Benjamin  IV.    Cotton  tend   in  conformity  to  such  summons, 

was    plaintiff,  and   Orrin  McCluer,  fr..  And  have  you  then  and  there  this  pre- 

by    his    guardian,    George  McCluer   de-  cept 

fendant,  has  refused  to  attend  in  con-        Given    under   the   hand   of  the   said 

formiiy    to     such    summons,     and     a  justice  this  nth  day  oi  fuly,  iSj-j. 
summons  having   been  duly  issued   by  Nelson  Gorham, 

the  undersigned,  the  said  justice,  com-  Justice  of  the  Peace." 

manding    the    said    Barna   Robbins    to         1.  Alabama.  —  Crim.    Code  (1896),   § 
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2.  Scire  Facias. 

Form  No.  i  24  i  7.' 

The  State  oi  Alabama, )  t,  cu      tf    r  .l    o^  .      e  ^i  , 

County  oi  Jefferson.      \  ^"^  ^"^  ^^^''^  ^^  '^^  State  of  ^/a^«;««. 

Whereas  at  the  October  term,  a.  d.  i895,  of  the  Circuit  Court  of  the 
county  of  JeffersoTi,  the  following  order  and  judgment  was  made 
and  entered,  to  wit:  {setting  out  verbatitn  copy  of  judgment.^ 

These  are  therefore  to  command  you  that  you  make  known  the 
premises  to  the  <,z\A  Peter  Jones,  that  he  may  be  and  appear  at  the 
next  term  of  the  Circuit  Court,  to  be  held  for  the  county  oi  Jefferson 
aforesaid,  at  the  place  of  holding  the  same,  to  show  cause  why 
said  judgment  should  not  be  rendered  final  and  absolute  against 
him,  and  have  you  then  there  this  writ  with  your  indorsement 
thereon. 

Witness  my  hand  \}^\%  first  day  of  November,  jS99. 

Calvin  Clark. 

Issued  Wit.  first  day  oi  November,  iS99. 

IX.  DISCHARGE  OF  JURORS.^ 

Form  No.  1241  8.' 

In  the  tnatter  of  the  Excuse  from  Further  Attendance^ 

of  Peter  Jones,  the  Grand  (or  Petif)  Juror,  for  the  I 

October  Term,  A.  D.   1899,  of  the  District  Court  [ 

of  Arapahoe  County,  Colorado.  J 

At  this  day  for  good  and  sufficient  reasons  to  the  court  appearing 
it  is  ordered  that  Peter  Jones,  now  in  attendance  upon  the  court  for 
service,  be  excused  from  further  attendance  as  such  juror  for  the 
remainder  of  the  present  term  of  court  (or  until  the  incoming  of  the 
court  on  the  twenty-third  day  of  October,  A.  D.  1899). 

5046.     See   also   list  of   statutes   cited  In   Risner  v.  Com.,  95  Ky.  539,   the 

supra,  note  i,  p.  957.  following  order  was  made: 

This  is  substantially  the  form  given  "  It  appearing,  to  the  satisfaction  of 

in  Ala.  F.  Book,  p.  27.  the    court,    that    the   grand    and   petit 

1.  Alabama.  —  Crim.  Code  (1896),  ^  jurors,  selected  and  drawn  by  the  jury 
5046.  See  also  list  of  statutes  cited  commissioners,  appointed  at  the  (?^/<'<i<'r 
supra,  note  i,  p.  957.  term,    iSqj',   of    this   court,    and  sum- 

This  is  substantially  the  form  given  moned  by  the  sheriff  as  grand  and  petit 

in  Ala.  F.  Book.  p.  27.  jurors  for  the  present  term  of  this  court, 

2.  Precedents.  —  Record  entry  of  dis-  were  not  selected  and  summoned  as  re- 
charge of  grand  jury  in  Shropshire  v.  quired  by  law,  it  is  therefore  ordered 
State,  12  Ark    190,  was  as  follows:  that  all  said  jurors,  grand  and  petit,  be 

"  Wednesday  morning.  May  6th,  discharged  as  such  for  the  present  term 

Court  met,  pursuant  to  adjournment;  of  this  court." 

present,  as  on  yesterday.     When  these  8.  Colorado.  —  Mills'    Anno.    Stat. 

further  proceedings  were  had:  (1891),  §  2595.     See  also  list  of  statutes 

Came   the   grand   jury,  and   having  cited  supra,  note  i,  p.  957. 

no  further  business,  were  discharged.  This  is  substantially  the  form  given 

after  depositing  various  bills  of  indict-  in  Richards'  Civ.  &  Cr.  F.  54. 
ments." 
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X.  RELATING  TO  ATTENDANCE  AND  PAY. 

1.  Affidavit  of  Attendance. 

Form  No.  12419.' 

State  of  Colorado,        \  In  the  County  Court. 

Qowwty  oi  Arapahoe.  \      '     October  T^rvcv,  i899. 

Peter  Jones  being  duly  sworn,  deposeth  and  saith  that  he  attended 
said  court  at  the  October  term,  as  di  petit  juror,  two  days  at 

%2.50  per  day %5  00 

and  traveled  three  miles,  counted  one  way,  at  15  cents  per 

mile JfS 

Total p  45 

Received  Certificate  No.  22. 

Peter  Jones. 
Sworn  to  and  subscribed  before  me  this  twenty-first  day  of  October., 
A.  D.  18PR 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12420.' 

The  State  of  Kansas,  ) 

Thirteenth  District,  '    >•  ss.     November  Term,  i85P. 

Co7uley  County.  ) 

Peter  Jones  being  duly  sworn,  deposes  and  says,  that  he  has 
attended  said  court  at  the  term  aforesaid  two  days  as  petit  juror, 
and  has  traveled  ten  miles  to  attend  as  such  juror,  and  that  he  has 
not  received  or  claimed  fees  as  a  witness  for  any  part  of  the  time 
claimed  herein. 

Peter  Jones. 
Sworn   and   subscribed   to  before   me,   this  twenty-seventh  day  of 
November,  iS99. 

Calvin  Clark,  Clerk  District  Court. 
%Jf.50. 

Form  No.  12421.^ 

State  oi  Minnesota,  )      District  Court,  Second  IwdXcxdX  District. 
County  of  Ramsey,  \      October  Term,  \2>99. 

Personally  appeared  before  me  Peter  Jones,  who  being  duly  sworn, 
says  that  he  served  ten  days  as  a  grand  (or  petif)  juror  at  the  said 
term  of  said  court,  and  thlat  in  going  from  his  residence  to  said  court 
and  returning,  he  traveled  two  miles. 

Peter  Jones. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  October, 
i899. 

(seal)  Calvin  Clark,  Clerk, 

1.  Colorado.  —  Mills'     Anno.     St^t.  28;  c.  30,  §  76  et  seq.     See  also  list  of 
(1891),  §§  1875,  2622.     See  also  list  of  statutes  cited  supra,  note  i,  p.  957. 
statutes  cited  supra,  note  i,  p.  957.  3.  Minnesota.  —  Stat.    (1894),    §    5574 

2.  Kansas. — Gen.  Stat.  (1897),  c.  31,  §  et  seq.     See  also    list   of  statutes  cited 

supra,  note  i,  p.  957. 
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2.  Certificate  of  Attendance.^ 

a.  Order  for  Certificate. 

(1)  To  Grand  Juror. 

Form  No.  12422.* 

Virginia.  In  the  County  Court  of  the  Coufity  of  Rockingham,  thir- 
tieth day  of  October,  iS99. 

Ordered,  that  it  be  certified  that  Reter /ones  served  before  said 
court  two  days  as  a  grand  juror.  Said  juror  also  traveled  ten  miles 
each  day  in  coming  to  and  returning  from  said  court.  For  which 
attendance  and  mileage  he  is  entitled  to  receive  out  of  the  County 
treasury  the  sum  of  two  dollars  zxidi  forty  cents.  And  I  certify  that 
said  mileage  does  not  exceed  the  sum  of  one  dollar  per  diem. 

Teste:  Calvin  Clark,  Clerk. 

(2)  To  Petit  Juror. 
{a)  In  Civil  Cases. 
Form  No.  12423.' 

In  the  County  QoySiXt  of  Rockingham  Connty,  Virginia,  October  Term, 
i2>99: 

Ordered,  that  it  be  certified  that  Peter  /ones  served  before  said 
court  two  days  as  a  juror  for  the  trial  of  civil  causes.  Said  juror  also 
traveled  ten  miles  in  coming  to  and  returning  from  said  court.  For 
which  attendance  and  mileage  he  is  entitled  to  receive  out  of  the 
county  treasury  the  sum  of  two  dollars  and  forty  cents.  And  I  certify 
that  said  mileage  does  not  exceed  the  sum  of  one  dollar  per  diem. 

Teste:  Calvin  Clark,  Clerk. 

(F)  In  Criminal  Cases. 
Form  No.  12424.* 

In  the  County  Court  of  Rockingham  County,  October  Term,  i8.9S: 
Ordered,  that  it  be  certified  that  Peter  /ones  served  before  said 
court  two  days  as  a  juror  for  the  trial  oi  /ohn  Doe  for  (^naming  offense). 
Said  juror  also  traveled  left  miles  in  coming  to  and  returning  from 
said  court.  For  which  attendance  and  mileage  he  is  entitled  to 
receive  out  of  the  public  treasury  the  sum  ol  two  doWars  and  forty 
cents.  And  I  certify  that  said  mileage  does  not  exceed  the  sum  of 
one  dollar  per  diem. 

Teste:  Calvin  Clark,  Clerk. 

Attendance $^  00^ 


Mileage 40 


Total $^  JfO^ 


Received  of  Timothy  Tadpole,  Treasurer, 
the  above  mentioned  sum. 

Peter  /ones. 


1.  Precedent.  —  A  juror's  certificate  is    3160.     See  also  list  of  statutes  cited 
set  out  in  full  in  Territory  v.  Delana,  3     supra,  note  i,  p.  957. 

Okla.  573.  3,    yir^inia.  — Code  (Supp.    1898),  § 

2.  Virginia.  — Code   (Supp.    1898).  §     3160. 
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b.  The  Ceptineate. 
(1)  In  General. 

Form  No.  12425.' 

State  of  Alabama,      )  Circuit  Court  of  Jefferson. 

Connty  oi  Jefferson.  )  October  Term,  i899. 

I,  Calvin  Clark,  clerk  of  said  county,  do  hereby  certify  that  Peter 

Jones  was  duly  drawn,  summoned  and  sworn  as  a  grand  {ox  petit)  juror 

at  said  term  and  served  to  such  jury,  and  as  such  juror  is  entitled  to 

his  fees  as  follows: 

To  three  days'  attendance  at  ^.00  per  day %6  00 

Ho  five  miles'  travel  to  and  from  said  court  dit  five 

cents  per  mile 25 

To  ferriage  and  toll 1  00 

$7  25 
Calvin  Clark,  Clerk. 
Form  No.  12426.* 

Juror's  Certificate. 
State  of  Arkansas,   ) 

r  SS 

County  of  Pulaski.  )      ' 

I,  Calvin  Clark,  clerk  of  the  Circuit  Court,  do  certify  to  the  County 
Court  that  the  sum  of  seven  dollars  is  due  to  Peter  Jones  for  service  as 
grand  (or /^//V)  juror  at  the  September  term  of  said  Circuit  Court,  a.  d. 
1 855,  and  for  ferriage  paid  by  him  in  going  to  and  from  said  court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  Circuit  Court  of  said  county,  this  thirtieth  day  of  September^ 
A.  D.  iS99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12427.* 

^cT^nty  oi^Arap^^^^^  \  ^^-     ^"  ^^^  ^^^^<^  <^°^^^-     ^'^'^'''  ^erm,  i859. 
The  County  of  Arapahoe. 
To  Peter  Jones,  Dr. 

I  hereby  certify  that  the  above  named  Peter  Jones  has  attended  the 
County  Court  of  Arapahoe  county,  at  the  October  term  thereof,  a.  d. 
1 855,  as  a  petit  jurOr  two  days,  and  is  entitled  to  '^.50  per  day 
therefor,  being %5  00 

And  I  further  certify  that  he  has  this  day  filed  in  my  office 
his  affidavit  of  such  attendance,  and  of  the  number  of  miles 
traveled  in  going  to  said  court,  which  affidavit  shows  that  he 

1.  Alabama. — Crim.  Code  (1896),  ^  Indorsed  upon  this  certificate  maybe 
4580.     See   also   list   of   statutes   cited     the  following: 

supra,  note  I,  p.  957.  "  The  amount  of  %S.45  was  allowed 

2.  Arkansas. —  Sand.  &  H.  Dig.  in  full  payment  of  the  within  account, 
(1894),  ^  3335.  See  also  list  of  statutes  by  order  of  the  Board  of  County  Com- 
cited  supra,  note  I,  p.  957.  missioners,    this    twenty-fourth  day  of 

3.  Colorado.  —  Mills'    Anno.    Stat.  October,  a.  d.  1899. 

(1891),  §§   1875,  2622.     See  also  list  of  Carson  Craig,  County  Clerk, 

statutes  cited  supra,  note  i,  p.  957.  Paid  by  Warrant  No.  436." 
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traveled  three  miles,  and  is  entitled  to  fifteen  cents  per  mile 
therefor,  being ^5 


State  of  Kansas.  , 

'  ^  ss. 


Total $5^ 

Calvin  Clark^  Clerk  of  said  Court. 
Dated  this  twenty-fourth  day  of  October^  iS99. 

Form  No.  12428.' 

State  of  Iowa,        \ 

r  ss 

Harrison  County.  J 

I,  Calvin  Clark,  clerk  of  the  District  Court,  within  and  for  the 
county  of  Harrison,  Iowa,  do  hereby  certify  that  Peter  Jones  is  entitled 
to  pay  for  two  days'  service,  and  mileage  for  three  miles  as  a  grand 
{or  petif)  juror,  at  the  October  term,  x2>99,  of  the  District  Court,  in  and 
for  said  county. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
5eal  of  said  court  at  Logan,  Iowa,  this  thirtieth  day  of  October,  iS99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12429.'' 

Cowley  County.    \ 

This  is  to  certify  that  in  the  District  Court  within  and  for  said 
county,  at  the  November  term,  a.  d.  \W9,  thereof,  the  following 
-named  person  attended  said  court  as  juror  the  number  of  days  herein 
stated,  and  is  entitled  to  the  mileage  and  amount  specified,  to  wit: 

Name  of  juror,  Peter  Jones;  number  of  miles  traveled,  ten;  number 
of  days,  two;  amount,  %Ji..50. 

Witness  my  hand  and  the  seal  of  said  court  at  my  office  in  said 
county,  this  thirtieth  day  of  November,  a.  d.  \%99. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court. 

Form  No.  12430.' 
This  certifies  that  Peter  Jones  sat  as  a  juror  in  the  trial  of  the  case 

1.  Iowa.  —  Code  (1897),  §  353  et  seq.  sign,  transfer  and  make  over  to  R.  R. 
See  also  list  of  statutes  cited  j«/ra,  note  Bellamy  ^W  of  my  right,  title  and  in- 
I.  P-  957-  terest  in  and  to  the  within  certificate, 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  30,  and  the  fees  therein  described,  and  I 
^  76  et  seq.  See  also  list  of  statutes  authorize  said  R.  R.  Bellamy  to  receive 
cited  supra,  note  i,  p.  957.  the  county  order  issued  therefor,  and 

Indorsement  on  this  certificate  may  be  receipt  for  the  same  in  my  name,  when 

as  follows:  the  same  shall  have  been  issued. 

"Certificate  of  Juror's  Attendance.  Peter Jones.^ 

Cowley  County,  Kansas.  Arkansas  City,  Kansas,  Jan.  /.  1900." 

To  Peter  Jones,  November  T^xm,  l2>gg.  3.  Michigan.— Com^.  Laws  (1897).  ^ 

Filed  N'ovember  JO,  1899.  1033.     See   also   list   of   statutes   cited 

Carson  Craig,  County  Clerk.  supra,  note  i,  p.  957. 

Amount  certified %4  S^  Indorsement  upon  this  certificate  may 

Amount  allowed 4^0  be  as  follows: 

P.  R.  Philpot,  "  I  hereby  authorize  R.  R.  Bellamy 

Chairman  Board  County  to  collect  and   receipt   for  the  within 

Commissioners."  fees  for  me.                           Peter  Jones. 

Assignment  of  juror's  certificate  may  be  %/.oo. 

indorsed  thereon  as  follows:  Received  the  within   fees  on  thcfrst 

"  State  of  Kansas,  Cowley  County,  ss.  day  of  December,  1899. 

For  value  received,  I  hereby  sell,  as-  R.  R.  Bellamy." 
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of  The  People  against  John  Doe  before  me  on  the  ninth  day  of  October^. 
i899,  and  is  entitled  to  pay  for  one  day,  ^1.00. 
Dated  the  ninth  day  of  October^  iS99. 

Abraham  Kent, 
Justice  of  the  Peace  for  the  Township  of  Coral. 
Countersigned : 
Daniel  Webster.^  Prosecuting  Att'y  for  Montcalm  County. 

Form  No.  12431 .' 

District  Court,  ) 

For  the  State  oi  Minnesota,  Second  Judicial  >  October  Term,  \?>99. 

District,  County  of  Ramsey.  )      I,   Calvin  Clark,  clerk 

of  said  court,  hereby  certify  thsLt  Reter  Jones  has  served  as  a  grand 
{or petit')  juror  ten  days,  at  the  above  named  term  of  said  court:  that 
in  going  from  his  residence  to  said  court  and  returning  he  has 
traveled  t^vo  miles;  and  that  he  is  entitled  to  tiventy  dollars  and 
twenty  cents  therefor. 

Calvin  Clark,  Clerk. 

Form  No.  12432.* 

Office  of  Clerk  of  District  Court,  Burleigh  County,  N.  D. 
To  whom  it  may  concern: 

I  hereby  certxiy  thaXReter  Jones  has  duly  proven  his  attendance 
upon  said  court  as  a  grand  (or  petit)  juror;  that  his  fees  for  such 
services  amount  to  the  sum  of  five  dollars;  and  that  I  will  present 
said  fees  to  the  county  commissioners  of  Burleigh  county  at  an 
early  day. 

Dated  2it  Bismarck,  JV.  D.,  i899. 

Two  days  at  %2.00 %J^  00  Calvin  Clark,  Clerk. 

Ten  miles  at  10c 1  00 


Total %5  00 

Form  No.  12433.' 


^'    I  December  26,  i899. 

le.  ) 


State  of  South  Dakota, 
County  of  Bon  Honune. 

I  hereby  certify  that  Reter  Jones  served  as  a  grand  juror  at  the 
December,  i899,  term  of  the  Circuit  Court  in  and  for  Bon  Homme 
county.  South  Dakota,  and  that  he  was  in  attendance  two  days  and 
traveled  ten  miles  one  way. 

Fees:     Per  diem  {%2.00). . .  $i  00  Daniel  Webster, 

Mileage 50  State's  Attorney. 


.     Total %U  50 

1.  Minnesota.  —  Stat.  (1894),  §  5574  <?/    §  2096.     See  also  list  of  statutes  cited 
seq,  (relating  to  Ramsey  and  Hennepin     supra,  note  i,  p.  957. 

counties).  3.   South  Dakota.  — Dak.  Comp.  Laws 

2.  North  Dakota. — Rev.  Codes  (1895),     (1887),  §  1426  et  seq.     See   also   list  of 

statutes  cited  supra,  note  1,  p.  957. 
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Form  No.  12434.' 
No.  102.  Comity  Court,  Freestone  County. 

This  is  to  certify  that  Peter  Jones  has  served  two  days  as  a  grand 
(or  petit)  juror  at  the  October  Term,  i9,99,  and  is  entitled  to  receive 
therefor  the  sum  oi  four  dollars  from  the  treasurer  of  said  county. 

Given  under  my  hand  and  seal  of  office,  at  Fairfield,  Texas,  this 
thirtieth  day  of  October,  iS99. 

Calvin  Clark,  Clerk  County  Court, 
%li:00.  Freestone  County,  Texas. 

(2)  Clerk's  Certificate  to  County  Commissioners. 
Form  No.  12435.* 
To  the  Honorable  the  Board  of  County  Commissioners  of  the  County 
of  Cowley: 
I   hereby  certify  that  the  following  is  a  correct   statement  of  the 
attendance  of  grand  jurors  at  \h&  November  \.^xvcv,  i899,  of  the  District 
Court  of  Co7vley  county,  Kansas,  and  of  their  respective  mileage,  as 
taken  by  me,  for  the  number  of  miles  by  such  grand  jurors,  respect- 
ively, necessarily  and  actually  traveled  in  coming  to  and  returning 
from  the  place  of  attendance,  to  wit: 


Days  of 

Traveled. 

ttendance. 

Per  Diem. 

Miles 

Mileage. 

Total. 

5 

%2  00 

10 

%0  50 

$^  50 

Peter  Jones. 

(  Continuing  thus  for  each  juror. ) 

Witness  my  hand  and  the  seal  of  said  District  Court,  this  fifth  day 
of  December,  A.  D.  \Z99. 

(seal)  Calvin  Clark,  Clerk  of  the 

District  Court  of  Cowley  County,  Kansas. 

3.  Jurors'  Board  Bill. 

Form  No.  12436.* 

The  State  of  Texas  )  No.  102. 

against  >•  In  District  Court,  Freestone  County, 

John  Doe.  )  To  the  October  Term,  18PP. 

To  actual  expenses  incurred  by  the  following  named  jurors  in  the 

above  entitled  and  numbered  cause: 

Toul 
No.        Name  of  Juror.  Dinners.        Suppers.  Bed.  Breakfast.  Amount. 

1  n    .         r  i       ^^^'^  ^'^^'^  ^^^  ^"^ 

1.  reter  Jones.  -j  ^^  ^^      ^q  ^q       ^  ^g      ^  ^5         %  2  25 

2.  {Continuing  as  to  other  jurors  in  like  manner.) 

Total %S6  00 

I  certify  that  the  above  account  is  just,  true  and  correct,  and  that 
said  amount  is  due  Mr.  Samuel  Short. 

Simon  Stevenson,  Sheriff  Freestone  County. 
Examined  and  approved  for  the  sum  of  thirty-six  dollars. 

John  Marshall,  Judge  Thirteenth  Judicial  District. 

1.  Texas.  —  Rev.    Stat.    (1895),    art.     §  82.     See   also   list   of    statutes   cited 
3233.     See   also   list   of   statutes  cited     supra,  note  i,  p.  957. 

supra,  note  I,  p.  957.  3.   Texas.  — Code  Crim.  Proc.  (1895). 

2.  Kansas. — Gen.  Stat.  (1897),  c.  30,     art.  1095  <•/ j^^.     See  also  list  of  statutes 

cited  supra,  note  i,  p.  957. 
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4.  Warrant. 

Form  No.  12437.' 

No.  22. 

The  treasurer  of  Bibb  county  will  pay,  when  in  funds,  to  Peter  Jones 
or  order,  the  sum  of  Jive  dollars  and  forty-five  cents,  being  the  amount 
of  his  claim  for  services  rendered  as  juror  at  the  October  term,  i8P9, 
of  the  County  Court  of  said  county. 
This  sixteenth  day  of  October.,  iS99. 

John  Marshall., 
Judge  County  Court,  Bibb  County,  Ga. 

XI.  Clerk's  report  relating  to  Jury  tax. 
1.  Cases  Subject  to  Tax, 

Form  No.  12438.'' 

State  of  Mississippi^  La  Fayette  County. 
To  the  Clerk  of  the  Board  of  Supervisors  of  said  County: 

I,  the  undersigned,  clerk  of  the  Circuit  Court  of  said  county,  hereby 
report  to  you*  the  following  list  of  all  judgments  rendered  and  suits 
disposed  of  at  the  September  Term,  \Z99,  of  said  Circuit  Court,  or  in 
the  preceding  vacation,  on  which  a  jury  tax  is  imposed,  to  wit: 

No.  of  Style  of  Case.  Amount  of 

Case.  Plaintiffs  vs.  Defendants.  Judgment.  Jury  Tax. 

lOS.       Fred  Nims.  Jack  Massey.  %  25  00  $^  00 

Ji.67.        Gum  Spratt.  Lum  White.  500  00  3  00 

{Contimcing  in  like  manner  for  all  cases  so  subject^ 

%2625  00  ^5  00 

Given  under  my  hand,  this  the  twenty-fifth  dav  of  September,  a.  d. 
x%99. 

Calvin  Clark,  Circuit  Clerk. 

2.  Taxes  Collected. 

Form  No.  12439.'' 

(^Commencing  as  in  Form  No.  12Jf.38,  and  continuing  down  to  *)  the 
following  jury  taxes  received  by  me  from  the  eleventh  day  of  Septem- 
ber, a.  D.  i89P,  to  the  tiventy-third  day  of  September,  iS99,  and  request 
you  to  issue  proper  receipt  warrant  for  payment  of  same  by  me  to 
the  treasurer  of  said  county: 

Style  of  Case. 
Date  of  Collection.         No.  of  Case.  Plaintiffs  vs.       Defendants.  Jury  Tax. 

Sept.  11,  1899.  102.  John  Doe.  Richard  Roe.      %2  00 

Sept.  12,  1899.  J^35.  Banks  Belk.         Keever  Hughes.     3  00 

I  certify  that  the  foregoing  is  a  true  and  complete  report  of  all 
jury  taxes  received  by  me  as  aforesaid. 

Given  under  my  hand  and  the  seal  of  said  Circuit  Court,  this  the 
twenty- fifth  day  of  September,  A.  D.  \Z99. 

(seal)  Calvin  Clark,  Circuit  Clerk. 

1.  Georgia. — 3   Code    (1895),    §   772.         2.  Mississippi. — Anno.   Code  (1892), 
See  also  list  of  statutes  cited  supra,  note     ^  644. 
I,  P-  957. 
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JURISDICTION. 
I.  Over  the  person,  1051. 

1.  Raised  by  Answer  or  Flea,  1051. 

a.  In  General,  1052. 

b.  Of  Domestic  Corporation,  1062. 

c.  0/  Foreign  Corporation,  1062. 

d.  Demurrer  to  the  Flea,  1063. 

e.  Replication  or  Reply  to  the  Flea  or  Answer,  1063.       • 

2.  Raised  by  Motion,  1065. 

a.  To  Dismiss  Action,  1065. 

b.  To  Set  Aside  Judgment,  etc.,  1067. 

c.  To  Set  Aside  Summons,  Complaint^  etc.,  1067. 

(i)  Notice  of  Motion,  1067. 
(2)   Order,  1068. 

II.  Over  the  Subject-matter,  1068. 

1.  Raised  by  Answer  or  Flea,  1068. 

a.  In  General,  1069. 

b.  Alleging  Jurisdiction  in  Federal  Court,  107 1. 

c.  Setting  Up  Removal  of  Cause  to  Federal  Court,  1072. 

2.  Raised  by  Motion,  J073. 

CROSS-REFERENCES. 

For  Forms  of  Fleas  and  Answers  to  the  Jurisdiction  in  the  Nature  of 
Fleas  in  Abatement,  see  the  title  ABATEMENT,  FLEAS  IN, 
vol.  I,  Forms  Nos.  44-64,  138. 

For  Forms  connected  with  Froceedings  to  Arrest  a  Judgment,  generally, 
see  the  title  ARREST  OF  JUDGMENT,  vol.  2,  p.  189. 

For  Forms  of  Demurrers  for  Want  of  Jurisdiction,  see  the  title  DE- 
MURRERS, vol.  6,  p.  306. 

For  Forms  connected  ivith  Froceedings  to  Dismiss  for  Want  of  Juris- 
diction, see  the  title  DISCONTINUANCE,  DISMISSAL 
AND  NONSUIT,  vol.  6,  Forms  Nos.  756^7571. 

See  also  the  titles  CERTIFIED  CASES,  vol.  4,  p.  409;  CERTIO- 
RARI, vol.  4,  p.  427;  HABEAS  CORF  US,  vol.  9,  p.  143; 
REMOVAL  OF  CAUSES;  and  the  GENERAL  INDEX  to 
this  work. 

I.  OVER  THE  PERSON. 

1.  Raised  by  Answer  op  Plea.^ 

1.  Demorrer  is  a  proper  method  of  v.  Royal  Exch.  Shipping  Co.,  2  Civ. 
raising  the  objection  for  want  of  juris-  Proc.  Rep.  (N.  Y.  C.  PI.)  174.  Seealso, 
diction  appearing  on  the  face  of  the  generally,  the  title  Demurrers,  vol.  6, 
complaint.      Johnson    v.    Adams    To-     p.  294. 

bacco  Co.,  14  Hun  (N.  Y.)  89;  Crowley        Answer  or  Plea — Generally.  —  \nsvitr 
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JURISDICTION. 
a.  In  General. 


12440. 


or  plea  is  the  proper  method  of  objec- 
tion when  the  want  of  jurisdiction  does 
not  appear  upon  the  face  of  the  com- 
plaint or  declaration. 

Alabama.  —  Abraham  v.  Hall,  59 
Ala.  386;  Deforest  v.  Elkins,  2  Ala. 
50;  Powers  V.  Bryant,  7  Port.  (Ala.)  9; 
Mitchell  V.  Allen,  2  Stew.  &  P.  (Ala.) 
247;  Cox  V.  Jones,  i  Stew.  (Ala.)  379. 

Arkansas.  —  Neale  v.  Smith,  61  Ark. 
564;  Hanna  v.  Harter,  2  Ark.  392. 

California.  —  Small  v.  Gwinn,  6  Cal. 

447- 

Colorado. — Cody  v.  Raynaud,  i  Colo. 
272., 

Connecticut.  —  Bishop  v.  Vose,  27 
Conn.  I. 

Florida.  — Curtis  v.  Howard,  33  Fla. 
251. 

Illinois.  — Mason,  etc..  Special  Drain- 
age Dist.  V.  Griffin,  134  111.  330;  Mc- 
Nab  V.  Bennett,  66  111.  157;  Farmers', 
etc.,  Ins.  Co.  v.  Buckles,  49  111.  482; 
Hardy  z/.  Adams,  48  111.  532;  Hamilton 
V.  Dewey,  22  111.  490;  Tiffany  v.  Spald- 
ing, 22  111.  493;  Waterman  v.  Tuttle, 
18  111.  292;  Kenney  z/.  Greer,  13  111.  432; 
Callender  v.  Gates,  45  111.  App.  374. 

Indiana.  —  Behn  v.  Whitney,  125  Ind. 
599;  Rauber  v.  Whitney,  125  Ind.  216; 
Day  V.  Henry,  104  Ind.  324;  Baily  v. 
Schrader,  34  Ind.  260;  Indianapolis, 
etc.,  ^.  Co.  V.  Solomon,  23  Ind.  534; 
Ludwick  V.  Beckamire,  15  Ind.  198; 
Newell  V.  Gatling,  7  Ind.  147. 

Kansas.  —  Bliss  v.  Burnes,  McCahon 
(Kan.)  91. 

Louisiana.  —  Crouse  v.  DufEeld,  12 
Martin  (La.)  539. 

Maine. — Webb  v.  Goddard,  46  Me. 
505;  Scudder  v.  Davis,  33  Me.  575. 

Maryland.  —  Hamilton  v.  State,  32 
Md.  348. 

Massachusetts.  —  Guild  v.  Bonnemort, 
156  Mass.  522;  Crosby  v.  Harrison,  116 
Mass.  114;  Jacobs  v.  Mellen,  14  Mass. 
132;  Davis  V.  Marston,  5  Mass.  199; 
Cleveland  v.  Welsh,  4  Mass.  591; 
Lincoln  County  v.  Prince,  2  Mass.  544. 

Missouri.  —  Byler  v.  Jones,  79  Mo. 
261;  Chouteau  v.  Allen,  70  Mo.  290; 
Brackett  v.  Brackett,  61  Mo.  221;  Peery 
V.  Harper,  42  Mo.  131;  Kincaid  v.  Storz, 
52  Mo.  App.  564. 

Nebraska.  —  Hurlburt  v.  Palmer,  39 
Neb.  158. 

New  Hampshire.  —  Bishop  v.  Silver 
Lake  Min.  Co.,  62  N.  H.  455;  Educa- 
tional Soc.  V.  Varney,  54  N.  H.  376; 
Parsons  v.  Brown,  50  N.  H.  484. 


New  Mexico.  —  Geek  v.  Shepherd,  r 
N.  Mex.  346. 

New  York.  —  Popfinger  v.  Yutte, 
102  N.  Y.  38;  Daniels  v.  Patterson,  3 
N.  Y.  47;  McLean  v.  St.  Paul,  etc., 
R.  Co.,  9 Civ.  Proc.  Rep.  (N.  Y.  C.  PI.) 
394;  Crowley  v.  Royal  Exch.  Shipping 
Co.,  2  Civ.  Proc.  Rep.  (N.  Y.  C.  PI.) 
174;  Nones  v.  Hope   Mut.  L.  Ins.  Co.. 

5  How.  Pr.  (N.  Y.  Supreme  Ct.)  96; 
Hamburger  v.  Baker,  35  Hun  (N.  Y.) 
455;  Dake  v.  Miller,  15  Hun  (N.  Y.) 
356;  Johnson  v.  Adams  Tobacco  Co., 
14  Hun  (N.  Y.)  89;  Delaware,  etc.,  R. 
Co.  V.  New  York,  etc.,  R.  Co.,  12  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  230;  Bradt  z>. 
Kirkpatrick,  7  Paige  (N.  Y.)  62;  Church 
V.   Ide,  Clarke  Ch.  (N.  Y.)  494. 

North  Carolina.  —  McLean  v.  Mc- 
Dugald,  8  Jones  L.  (53  N.  Car.)  383; 
Moore  v.  Thomson,  Busb.  L.  (44  N. 
Car.)  221;  Whicker  v.  Roberts,  10  Ired. 
L.  (32  N.  Car.)  485;  Killian  v.  Ful- 
bright,  3  Ired.  L.  (25  N.  Car.)  9;  Allison 
V.  Hancock,  2  Dev.  L.  (13  N.  Car.)  296; 
Sheppard  v.  Briggs,  2  Hawks  (9  N. 
Car.)  369. 

Ohio.  — Mason  v.  Alexander,  44  Ohio 
St.  318;  Dreaz/.  Carrington,  32  Ohio  St. 
595;  Allen  V.  Miller,  11  Ohio  St.  374. 

Pennsylvania.  —  Stoever  v.  Glonin- 
ger,  6  S.  &  R.  (Pa.)  63. 

South  Carolina.  —  Comstock  v.  Alex- 
ander, 2  Spears  L.  (S.  Car.)  274. 

Tennessee.  —  O'SuUivan  v.  Larry,  2 
Head  (Tenn.)  54;  Covington  v.  Neilson, 

6  Yerg.  (Tenn.)  475;  Martin  v.  Carter, 
I  Yerg.  (Tenn.)  489;  Shelby  v.  Johnson, 

7  Humph.  (Tenn.)  503. 

Texas.  —  Creswell  Ranche,  etc.,  Co. 
V.  Waldstein,  (Tex.  Civ.  App.  1894)  28 
S.  W.  Rep.  260;  Beville  v.  Rush,  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  1022; 
Meyer  v.  Smith,  3  Tex.  Civ.  App.  37; 
Slator  V.  Trostel,  (Tex.  Civ.  App.  1892) 
21  S.  W.  Rep.  285;  Howeth  v.  Clark, 
(Tex.  App.  1892)  19  S.  W.  Rep.  433; 
Hoffman  v.  Cleburne  Bldg.  etc.,  Assoc, 
85  Tex.  409;  Campbell  v.  Wilson,  6 
Tex.  379;  Chevallier  v.  Williams,  2 
Tex.  239;  Morrison  v.  Jalonick,  i  Tex. 
App.  Civ.  Cas.,  §  778;  Whittaker  v. 
Wallace,  2  Tex.  App.  Civ.  Cas.,  ^  559. 

Virginia.  — Wells  v.  Hughes,  89  Va. 

543- 

West  Virginia.  —  Bank  of  the  Valley 
V.  Berkeley  Bank,  3  W.  Va.  386. 

Wisconsin.  —  Dutcher  v.  Dutcher,  39 
Wis.  651. 

Federal  Courts.  —  Southern  Pac.  Co. 
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V.  Denton,  146  U.  S.  202;  Knapp  v. 
Knapp,  59  Fed.  Rep.  641;  Dinsmore  v. 
Central  R.  Co.,  ig  Fed.  Rep.  153;  Gil- 
mer V.  Grand  Rapids,  16  Fed.  Rep. 
708;  Gause  v.  Clarksville,  i  Fed.  Rep. 
353;  Smith  V.  Kernochen,  7  How,  (U.  S.) 
198;  Jones  V.  League,  18  How.  (U.' S.) 
76;  Fremont  v.  Merced  Min.  Co.,  Mc- 
All.  (U.  S.)  267;  Boyreau  v.  Campbell, 
McAlI.  (U.  S.)  119;  Blachly  v.  Davis,  i 
McLean  (U.  S.)  412;  Hilliard  v.  Bre- 
voort,  4  McLean  (U.  S.)  24;  Evans  v. 
Davenport,  4  McLean  (U.  S.)  574; 
Walker  v.  Flint,  2  McCrary  (U.  S.)34i; 
D'Wolf  V.  Rabaud,  i  Pet.  (U.  S.)  476; 
Wythe  V.  Myers,  3  Sawy.  (U.  S.)  595; 
Wood  V.  Mann,  i  Sumn.  (U.  S.)  57S; 
Varner  v.  West,  i  Woods  (  U.  S.)  493. 

Statutory  provisions  authorizing  this 
method  of  raising  an  objection  to  the 
jurisdiction  of  the  court  may  be  found 
in  the  following  states: 

Alabama.  —  Civ.  Code  (1896),  §  3294. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  5720. 

Arizona.  —  Rev.  Stat.  (1887),  §  734. 

California.  —  Code  Civ.  Proc.  (1897), 

§433- 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§  54. 

Connecticut.— Q&n.  Stat.  (1888),  §  872. 

Florida. — Rev.  Stat.  (1892),  ^  \c^  et 
seq. 

Georgia.  —  2  Code  (1895),  §§  5081, 
5082. 

Idaho.  — ^GW.  Stat.  (1887),  §  4177. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  I,  par.  I. 

Indiana.  —  Horner's   Stat.    (1896),    § 

343- 

Iowa.  —  Code  (1897),  §  3563. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
91. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§  "8. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  330  et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  82,  §  22. 

Maryland.  — "^Mh.G&n.  Laws  (1888), 
art.  75. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
167,  §  13  et  seq. 

Michigan.  —  Comp.  Laws  (1897),  § 
10070  et  seq. 

Minnesota.  —  Stat.  (1894),  §  5234. 

Mississippi.  —  Anno.  Code  (1892),  § 
682  et  seq. 

Missouri.  —  Rev.  Stat.  (1S89),  §  2047. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
684. 

Nebraska.  —  Comp.  Stat.  (1899),  ^ 
5690. 


Nevada.  — Gen.  Stat.  (1885),  §  3066. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  223,  §  3  ^/  seq. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2551,  §  103  et  seq. 

New  Mexico.  — Comp.  Laws  (1897),  § 
2685,  subs.  39. 

New  York.  — Code  Civ.  Proc,  §  498. 

North  Carolina. — Clark's  Code  Civ. 
Proc.  (1891),  §  243  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  g 
5271. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5064. 

Oklahoma.  — Stat.  (1893),  §  3969. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  70. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
239- 

South  Carolina.  —  Code  Civ.  Proc. 
(1893).  §  168. 

South  Dakota. — Dak.  Comp.  Laws 
(18S7),  ^4qi2. 

Tennessee. —  Code  (1896),  §  4622  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  art.  1 181 
et  seq. 

Utah.  — Rev.  Stat.  (1898),  §  2966. 

Vermont.  — Stat.  (1894),  c.  59. 

Virginia.  —  Code  (1887),  §  3260;  Code 
(Supp.  1898),  §  3260. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4909. 

West  Virginia. —  Code  (1891),  c.  125, 
§16. 

Wisconsin.  — Sanb.  &  B.  Anno.  Stat. 
(1889),  §  2653. 

Wyoming.  —  Rev.  Stat  (1887),  §  2451. 

UniUd  States.  —  Rev.  Stat.  (1878),  § 
914. 

When  Pleaded.  —  As  to  when  the 
plea  to  the  jurisdiction  must  be  filed, 
see  Smith  v.  Rawson,  61  Ga.  208;  Col- 
quitt V.  Mercer,  44  Ga.  432;  Toledo, 
etc.,  R.  Co.  V.  Beggs,  85  111.  80;  Allen 
V.  Watt,  69  111.  655;  Toledo,  etc.,  R. 
Co.  V.  Williams,  77  111.  354;  Shepard 
V.  Ogden,  3  111.  257;  Stetson  v.  Corinna, 
44  Me.  29;  Long  v.  Newhouse,  57  Ohio 
St.  348;  Davis  V.  Texas,  etc.,  R.  Co., 
12  Tex.  Civ.  App.  427;  Atchison,  etc., 
R.  Co.  V.  Adams,  (Tex.  App.  1889)  14 
S.  W.  Rep.  1015. 

By  Whom  Pleaded.  —  Can  be  inter- 
posed by  defendant  only,  to  whom  facts 
pleaded  apply.  Weaver  v.  Crenshaw, 
6  Ala.  873;  Sanders  v.  Etcherson,  36 
Ga.  404;  Brisco  v.  Brewer,  Ga.  Dec. 
(pt.  II)  105;  Moore  v.  Smith,  2  B.  Mon. 
(Ky.)  340;  Craig  v.  Cummings,  2 
Wash.  (U.  S.)  505;  Cooper  71.  Gordon, 
4  McLean  (U.  S.)  6;  Harrison  v.  Urann, 
I  Story  (U.  S.)  64. 
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Must  be  pleaded  in  person.  Teas- 
dale  V.  Sloop  Rambler,  Bee  Adm.  9; 
Smith  V.  Rawson,  61  Ga.  208;  Mineral 
Point  R.  Co.  V.  Keep,  22  111.  9;  Shelby 
V.  Johnson,  7  Humph.  (Tenn.)  503; 
Hortons  v.  Townes,  6  Leigh  (Va.)  47; 
Kenney  v.  Howard,  67  Vt.  375.  But 
contra,  it  seems,  in  Texas.  Richardson 
V.  Wells,  3  Tex.  223. 

May  be  pleaded  by  president  of  cor- 
poration defendant.  Quarrier  v.  Pea- 
body  Ins.  Co.,  10  W.  Va.  507;  or  by  at- 
torney. Nispel  V.  Wester,n  Union  R. 
Co.,  64  111.  311. 

Must  be  signed  by  defendant  in  per- 
son, not  by  his  attorney.  Kenney  v. 
Howard,  67  Vt.  375.  But  compare  De- 
forest V.  Elkins,  2  Ala.  50. 

Formal  parts  of  an  answer  or  plea  in 
a  particular  jurisdiction  may  be  found 
by  consulting  the  titles  Answers  in 
Code  Pleading,  vol.  i.  p.  799;  Pleas. 

Alleging  Jurisdiction  in  Another  Court. 
—  Must  show  that  there  is  another 
court  in  the  state  which  has  jurisdic- 
tion of  the  case.  Fain  v.  Crawford,  91 
Ga.  30;  Ridling  v.  Stewart,  77  Ga.  539; 
Lawrence  v.  Smith,  5  Mass.  362;  Otis 
V.  Wakeman,  i  Hill  (N,  Y.)  604;  Rex 
V.  Johnson,  6  East  583;  Heyman  v. 
Covell,  36  Mich.  157.  But  in  Mid- 
land Pac.  R.  Co.  V.  McDermid  it  was 
held  that  a  plea  to  jurisdiction  over  the 
person  need  not  state  what  court  has 
jurisdiction.  Midland  Pac.  R.  Co.  v. 
McDermid,  91  111.  170. 

In  Kenney  v.  Howard,  67  Vt.  375, 
the  plea  to  the  jurisdiction  of  a  court  of 
general  jurisdiction  was  held  to  be  bad 
for  not  showing  that  another  court  had 
jurisdiction.  The  insufficient  plea  was 
as  follows:  "  And  the  said  defendant 
by  his  attorneys,  D.  C.  Dennison  &f  Son, 
comes  and  says  that  the  court  here 
ought  not  further  to  take  cognizance  of 
or  sustain  the  action  aforesaid,  because 
he  says  that  the  cause  of  action  afore- 
said, if  any  ever  accrued  to  the 
plaintiffs,  is  solely  within  the  juris- 
diction of  the  Hon.  Probate  Court 
within  and  for  the  district  of  Hartford, 
in  said  county  of  Windsor,  and  is  not 
within  the  juridiction  of  said  court,  and 
this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  court  here  will 
take  further  cognizance  of  or  sustain 
the  said  action,  and  for  his  costs. 
By  his  attorneys, 

D.  C.  Dennison  6^  Son." 

Averment  as  to  Continuance  of  Ground 
cf  Objection.  —  In  Powers  v.  Bryant,  7 
Port.  (.Ala.)  9,  it  was  held  that  a  plea 


alleging  residence  of  the  defendant  in 
another  county,  as  a  ground  of  abate- 
ment, need  not  aver  the  continuance  of 
the  residence  to  the  date  of  the  filing  of 
the  plea  in  abatement. 

Must  negative  facts  from  which  pre- 
sumption of  jurisdiction  exists.  Diblee 
V.  Davison,  25  111.  486;  James z/.  Dowell, 
7  Smed.  «&  M.  (Miss.)  333;  Kelly  v. 
Mullany,  2  Hall  (N.  Y.)  205;  Burchard 
V.  Record,  (Tex.  1891)  17  S.  W.  Rep. 
241;  Cavin  v.  Hill,  83  Tex.  73. 

Conclusion.  —  For  the  proper  conclu- 
sion of  the  plea  see  Safford  v.  Sangamo 
Ins.  Co.,  88  111.  296;  Drake  z'.  Drake,  83 
111.  526;  Humphrey  v.  Phillips,  57  111. 
132;  Adams  v.  White,  2  Pittsb.  (Pa.)  21; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va. 
507;  U.  S.  v.  American  Bell  Telephone 
Co.,  29  Fed.  Rep.  17;  Leonard  v.  Grant, 
6Sawy.  (U.  S.)  603. 

It  has  been  held  that  the  plea  should 
conclude  with  a  prayer  si  curia  cognos- 
cere  7/elit  or  respondere  non  debet  and  not 
quod billa  cassetur.  Hortons  v.  Townes, 
6  Leigh  (Va.)  47. 

Verification. —  Plea  to  the  jurisdiction 
must  be  sworn  to.  Smith  v.  Rawson, 
61  Ga.  208;  Life  Assoc,  of  America  v. 
Fassett,  102  111.  315;  Ryan  v.  Lander, 
89  111.  554.  Contra,  Howe  v.  Thayer,  24 
111.  246. 

Formerly,  the  party  interposing  the 
plea  was  required  to  verify  it  in  per- 
son.    Bancroft  v.  Eastman,  7  111.  259. 

Affidavit  of  verification  need  not  be 
entitled  when  written  on  the  same 
paper  on  which  the  plea  itself  is  written, 
the  plea  being  properly  entitled.  Cook 
v.  Yarwood,  41  111.  115. 

Verification  on  information  and  be- 
lief merely  is  not  sufficient.  King  v. 
Haines,  23  111.  340. 

A  verification  at  the  foot  of  a  plea, 
stated  to  have  been  sworn  to  and  sub- 
scribed in  open  court,  certified  by  the 
clerk,  has  been  held  to  be  a  sufficient 
compliance  with  the  statute  requiring 
pleas  to  be  accompanied  by  an  affida- 
vit.    Powers  z'.  Bryant,  7  Port.  (Ala.;  9. 

In  Chevallier  v.  Williams,  2  Tex. 
239,  a  plea,  signed  by  the  party,  at- 
tested by  the  clerk,  in  the  following 
words,  "  Sworn  to  and  subscribed  be- 
fore me,"  etc. ,  was  held  to  be  a  sufficient 
compliance  with  the  statute  relating  to 
the  verification  of  pleas. 

Defect  in  affidavit  of  verification  may 
be  waived  by  filing  replication.  King 
V.  Haines,  23  111.  340. 

Consult  also  the  title  Verifications. 

Precedents. —  In  Cox  v.  Jones,  I  Stew. 
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(Ala.)  379,  defendant,  Cox,  pleaded  in 
abatement  "That  at  the  commence- 
ment of  this  suit  he  was  a  freeholder  of, 
and  resident  in  the  county  of  Limestone, 
which  then  was  the  county  of  his  per- 
manent residence  and  freehold;  and 
that  it  still  is  the  county  of  his  perma- 
nent residence."  In  this  case  it  was 
held  that  residence  and  freehold  in 
another  county  were  properly  plead- 
able in  abatement,  notwithstanding  it 
might  contradict  the  sheriff's  return. 

In  Drake  v.  Drake,  83  111.  526,  de- 
fendant filed  the  following  plea: 

^  In     the   Circuit 

"Sx.aiX.e  oi  Illinois,   !  Court. 

DeKalb  County.  (  ^^'    October  Term, 

J  A.  D.   1877. 

And  the  said  Carlton  Drake,  in  his 
own  proper  person,  comes  and  defends, 
etc.,  when,  etc.,  and  prays  judgment 
of  the  writ  and  declaration  aforesaid, 
because  he  says  that,  before  and  at  the 
time  of  the  commencement  of  this  suit, 
and  at  all  times  since  the  commence- 
ment of  this  suit,  the  defendant  has 
been,  and  still  is,  a  resident  of  the 
county  of  Cook,  in  the  State  of  Illinois, 
and  has  not  resided  in  the  county  of 
De  Kalb,  nor  been  found  in  or  served 
with  process  in  said  cause  in  the  county 
of  Z>^  A'a//^  aforesaid;  and  the  defend- 
ant further  avers  that  this  action  is  not 
a  local  action,  and  this  the  defendant 
is  ready  to  verify,  wherefore  he  prays 
judgment  of  the  said  writ  and  decla- 
ration, and  that  the  same  may  be 
quashed.  Carlton  Drake. ^^ 

In  this  case  it  was  held  that  the  plea 
should  have  been  classed  as  a  plea  to 
the  jurisdiction  and  have  concluded 
whether  the  court  ought  to  have  further 
cognizance  of  the  action,  but  that,  in 
accordance  with  Tiffany  v.  Spalding, 
22  111.  493,  and  Humphrey  v.  Phillips, 
57  111.  132,  a  demurrer  to  the  plea 
should  not  have  been  sustained  merely 
because  it  concluded  by  praying  judg- 
ment of  the  writ  and  declaration  in- 
stead of  concluding  in  the  proper 
manner. 

In  Hamilton  v.  Dewey,  22  111.  490, 
the  following  plea  in  abatement  was 
held  not  to  be  obnoxious  to  a  demurrer 
{approving  Kenney  v.  Greer,  13  111.  432; 
Anderson  v.  Semple,  7  111.  455;  Had- 
dock V.  Waterman,  II  111.  474;  Linton 
V.  Anglin,  12  111.  284): 

"  And  the  said  Lorenzo  D.  Hamilton, 
one  of  the  defendants  in  the  above  en- 
titled cause,  comes  and  says  that  this 
court  ought  not  to  have  or  take  further 


cognizance  of  this  action  aforesaid, 
because  he  says  that  the  said  supposed 
causes  of  action,  and  each  and  every 
one  of  them,  arose  in  the  county  of 
Logan,  in  the  state  of  Illinois,  and  not 
within  the  county  of  Cook  aforejaid, 
and  were  specifically  made  payable  at 
Atlanta,  in  said  Logan  county,  and  not 
in  the  county  of  Cook  aforesaid,  and 
that  he,  the  said  Hamilton,  resides  in 
said  Logan  county  and  not  within  said 
Cook  county,  and  that  process  was 
served  in  this  cause  on  him,  the  said 
Hamilton,  in  said  county  ol  Logan  and 
not  in  said  county  of  Cook;  and  that 
saXA  Jefferson  L.  Dugger  is  also  a  resi- 
dent of  said  Logan  county  and  not  of 
said  Cook  county,  and  that  process  in 
this  cause  was  served  on  Dugger  in 
said  Cook  county  and  not  in  Logan 
county  aforesaid  where  he  resides,  and 
this  the  said  defendant  Hamilton  is 
ready  to  verify,  wherefore  he  prays 
judgment,  whether  the  court  can  or 
will  take  further  cognizance  of  the  ac- 
tion aforesaid." 

In  Tiffany  v.  Spalding,  22  111.  493, 
defendant  filed  a  plea  in  his  own  proper 
person,  alleging,  in  substance,  that  the 
cause  of  action,  if  any  accrued  to  plain- 
tiff, accrued  to  him  in  the  county  of 
Lake,  etc..  and  not  in  the  county  of 
Cook  —  that  the  cause  of  action  was 
specifically  made  payable  in  Lake  — 
and  that  defendant  is  not  a  resident  of 
Cook  county.  The  defendant  was  de- 
faulted in  the  trial  court,  but,  on  ap- 
peal, the  judgment  was  reversed,  the 
court  holding  that  on  the  failure  of  the 
plaintiff  to  reply  the  court  should  have 
given  judgment  against  him,  abating 
the  suit. 

In  Rauber  v.  Whitney,  125  Ind.  216. 
defendants  filed  a  sufficient  plea  sub- 
stantially as  follows:  That  at  the  time 
of  the  commencement  of  the  action 
each  and  all  of  the  defendants  were, 
and  for  many  years  prior  thereto  had 
been,  and  still  are,  residents  of  the  city 
of  Cleveland,  in  the  state  of  Ohio;  and 
that  neither  before  nor  at  the  time,  nor 
since  the  filing  of  the  cause  of  action, 
were  defendants  or  either  of  them  resi- 
dents of  the  county  of  Tipton,  in  the 
state  of  Indiana;  that  at  the  time  of  the 
commencement  of  the  action  defend- 
ants were,  and  still  are,  partners  in  and 
doing  business  in  the  firm  name  of 
Whitney,  Bowen  &  Co.  in  the  city  of 
Cleveland,  in  the  state  of  Ohio;  that 
this  is  an  action  of  replevin,  and  that 
no  demand  has  ever  been  made  on  them 
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for  any  goods  or  chattels  of  any  kind 
or  nature  in  Tipton  county,  Indiana, 
and  that  no  summons  or  writ  of  any 
kind  or  nature  has  ever  been  served  on 
them  or  either  of  them  of  the  filing  or 
pendency  of  said  action,  nor  have  they 
or  either  of  them  received  any  notice 
whatever  of  the  filing  of  said  complaint; 
that  they  have  not  been  in  Tipton 
county  since  said  complaint  was  filed, 
nor  have  they  or  either  of  them  ever 
resided  in  said  Tipton  county. 

In  Jacobs  v.  Mellen,  14  Mass.  ij2, 
defendant  Mellen  pleaded  in  abate- 
ment substantially  "That  Safford,  at 
the  time  of  the  service  of  the  writ,  and 
long  before  and  after,  had  not  in  his 
hands  any  of  the  goods;  effects  or 
credits  of  the  defendant;  that  the  plain- 
tiffs, at  the  time  of  the  purchase  and 
service  of  their  writ,  well  knew  this 
fact,  but  inserted  the  name  of  Safford 
as  a  trustee  collusively,  for  the  purpose 
of  giving  jurisdiction  to  the  court  in 
Boston;  wherefore,  as  the  other  two 
supposed  trustees  live  in  Middlesex, 
the  writ  ought  to  have  been  brought  in 
that  county,"  etc.  It  was  held  that 
where  the  name  of  the  trustee  is  col- 
lusively inserted,  in  process  of  foreign 
attachment,  for  the  purpose  of  giving 
jurisdiction  to  the  court  in  the  county 
in  which  such  fictitious  trustee  resides, 
the  principal  defendant  may  plead 
such  matter  in  abatement. 

In  Cleveland  v.  Welsh,  4  Mass.  591, 
defendant  offered  to  file  the  following 
plea:  "And  the  saXd  Jacob  Welsh  comes 
and  prays  judgment  if  the  court  here 
will  take  any  further  cognizance  of  this 
action,  because,  he  says,  that  at  the 
same  time  of  suing  out  the  plaintiff's 
writ,  and  for  a  long  time  before,  the  said 
plaintiff  was  an  inhabitant  of  Salem,  in 
the  county  of  Essex,  as  by  the  same 
writ  is  supposed;  and  that  the  said 
Jacob  Welsh,  during  all  the  time  afore- 
said, was  an  inhabitant  of  Boston,  in 
the  county  of  Suffolk,  and  commorant 
there,  and  not  an  inhabitant  of,  or  resi- 
dent at,  Shirley,  in  said  county  of  Mid- 
dlesex, as  by  the  same  writ  is  supposed; 
and  the  cognizance  of  the  same  writ 
belongs  exclusively  to  one  of  the  courts 
in  said  county  of  Essex  or  Suffolk,  and 
not  to  this  court.  And  all  this  the 
said  Jacob  Welsh  is  ready  to  verify. 
Wherefore  he  prays  judgment  that  the 
same  writ  may  abate,  and  he  be  al- 
lowed his  costs,  agreeable  to  the  statute 
in  such  case  made  and  provided."  The 
court  refused  to  admit  this  plea,  on  the 


ground  that  it  was  not  seasonably  filed 
pursuant  to  Mass.   Stat.  (1782),  c.  11, 

In  State  v.  Vallins,  140  Mo.  523,  re- 
spondent interposed  a  dilatory  plea  in 
the  nature  of  a  plea  to  the  jurisdiction 
of  the  court,  which,  omitting  the  formal 
parts,  was  as  follows: 

"Now  comes  Thomas  N.  Vallins, 
and  appearing  specially  and  solely  for 
the  purpose  of  this  plea,  and  for  no 
other  purpose,  respectfully  shows  that 
this  court  had  no  jurisdiction  of  his 
person  nor  of  the  controversy  attempted 
to  be  created  by  this  action,  for  that 
{stating  reasons);  wherefore  respondent 
asks  to  be  dismissed,  with  his  costs." 

The  plea  was  held  to  be  insufficient, 
as  not  showing  suflScient  reasons  for 
want  of  jurisdiction. 

In  Christian  v.  Williams,  35  Mo. 
App.  297,  defendant's  amended  answer 
contained  a  plea  to  the  jurisdiction, 
setting  up  in  substance  that  an  action 
was  depending  in  the  circuit  court  of 
the  city  of  St.  Louis  against  the  de- 
fendant, Williams,  of  which  action  the 
said  court  had  jurisdiction,  and  that 
while  the  defendant,  Williams,  was  at- 
tending on  the  trial  of  such  action,  for 
the  purpose  of  testifying  as  a  witness 
in  his  own  behalf,  and  also  for  the  pur- 
pose of  giving  instruction  to  his  counsel 
in  regard  to  his  defense  therein,  having 
left  his  home  in  Randolph  county  and 
come  to  the  city  of  St.  Louis  for  that 
purpose  alone,  —  the  petition  was  filed 
in  this  action,  in  the  circuit  court  of 
the  city  of  St.  Louis,  and  a  summons 
issued  thereupon,  which  was  served  on 
the  defendant,  Williams,  while  so  at- 
tending in  good  faith,  at  the  trial  of 
that  action  and  while  the  trial  was 
going  on.  This  was  sustained  as  a 
good  plea.  But  a  plea  of  privilege,  on 
the  ground  that  defendant  was  a  non- 
resident and  was  served  with  process 
while  in  attendance  on  the  trial  of  a 
cause  in  the  circuit  court  in  this  state, 
wherein  he  was  sole  defendant,  is  not 
available  after  defendant  has  appeared 
by  counsel  in  the  action,  has  filed  de- 
murrer on  grounds  other  than  that  of 
jurisdiction,  has  entered  into  a  stipula- 
tion, has  appealed  from  the  judgment, 
and  after  reversal,  before  answer,  has 
given  notice  to  take  depositions.  Shee- 
han,  etc.,  Transp.  Co.  v.  Sims,  36  Mo. 
App.  224  {distinguishing  Christian  v. 
Williams,  35  Mo.  App.  297). 

In  Parsons  v.  Brown,  50  N.  H.  484, 
in  an  action  of  assumpsit  upon  a  prom- 


1056 


Volume  ID. 


12440. 


JURISDICTION. 


12440. 


issory  note,  defendant  pleaded,  "That 
at  the  commencement  of  this  suit  the 
said  plaintiff  had  no  interest  in  or  con- 
trol of  the  causes  of  action  set  forth  in 
his  writ,  but  is  a  nominal  and  fictitious 
plaintiff  only;  and  that  the  said  promis- 
sory note  first  described  in  the  plaintiff's 
writ  was,  at  the  commencement  of  this 
suit,  the  property  oi  Richard  P.  Kent, 
Son  ^  Co.,  late  partners  in  business  at 
Lancaster,  in  the  southern  judicial  dis- 
trict of  said  county  of  Coos;  and  that  the 
said  promissory  note  secondly  described 
and  set  forth  in  the  plaintiff's  writ  was 
then  and  there,  to  wit,  at  said  Lancaster, 


Shelby,  by  attorney,  alleging  service 
of  the  original  writ  on  a  resident  of 
Arkansas  in  the  county  of  Shelby,  in 
the  state  of  Tennessee,  and  a  counter- 
part of  said  writ  upon  the  defendant 
Shelby  in  Davidson  county  in  the  state 
of  Tennessee,  was  held  to  be  a  suflS- 
cient  plea  to  the  jurisdiction  of  the  per- 
son of  the  defendant  Shelby. 

In  Blandford  v.  State,  lo  Tex.  App. 
627,  defendant,  who  had  been  indicted, 
filed  a  plea  to  the  jurisdiction  of  the 
court,  which  alleged,  in  substance,  as 
follows:  "That  on  October  18,  l9>So,  when 
the  defendant  was  a  resident  of  the  He- 


the  property  of  the  firm  of  Kent  dr'  Cob.    public  of  Mexico  and  not  of  the  State  of 


leigh;  that  both  of  said  firms  did  busi- 
ness at  Lancaster  aforesaid,  and  never 
had  any  place  of  business  in  said  north- 
ern judicial  district;  that  none  of  the 
members  of  said  firms,  or  of  either  of 
them,  at  the  commencement  of  this  suit, 
resided  in  said  northern  judicial  dis- 
trict, but  all  of  them  resided  at  that  time, 
and  ever  since  have  resided,  at  Lan- 
caster, in  said  southern  judicial  district; 
that  said  firms  of  Kent  &"  Cobleigh  and 
of  Richard  P.  Kent,  Son  &r'  Co.  always 
were  and  still  are  the  sole  plaintiffs  in 
interest  in  this  suit  and  the  sole  owners 
and  holders  of  the  notes  sued  in  it; 
that  the  said  firms  always  have  and  do 
now  control  this  action;  that  said  firms 
indorsed  said  notes  solely  for  the  pur- 
pose of  bringing  this  action  in  the  name 
of  the  nominal  and  fictitious  plaintiff 
of  record,  that  is  to  say,  in  the  name  of 
Hezekiah  Parsons,  in  the  northern  judi- 
cial district  aforesaid;  that  said /ames 
B.  Brown,  at  the  commencement  of 
this  action  and  ever  since,  has  resided 
in  the  town  of  Northumberland,  in  the 
southern  judicial  district  of  said  county 
of  Cods;  that  the  supreme  judicial  court 
in  said  southern  judicial  district  has 
jurisdiction  to  hear  and  decide  this 
action;  that  said  notes  declared  on  are 
the  only  causes  of  action  in  this  suit; 
and  that  this  action  should  have  been 
commenced  and  entered  in  said  court 
in  said  southern  judicial  district,  and 
not  in  said  northern  judicial  district." 
Demurrer  to  this  plea  was  overruled. 

In  Geek  v.  Shepherd,  i  N.  Mex.  346, 
it  was  held  that  where  a  suit  is  brought 
against  a  resident  of  the  territory  of 
New  Mexico,  in  a  county  in  which  he 
does  not  reside,  and  he  is  served  in 
another  county,  this  fact  may  be 
pleaded  in  abatement. 

In  Shelby  v.  Johnson,  7  Humph. 
(Tenn.)    503,    the    plea    of    defendant 


Texas,  and  was  quietly  and  lawfully 
pursuing  his  daily  avocations  and  busi- 
ness in  the  Republic  of  Mexico,  he  was 
by  force  and  arms  arrested  under  and 
by  virtue  of  an  extradition  warrant 
issued  by  one  Gregorio  Soto,  extradition 
agent  of  the  Bravo  line  between  the 
State  of  Tamaulipas,  in  the  Republic  of 
Mexico,  and  the  State  of  Texas;  which 
extradition  warrant  was  based  on  the 
requisition  ol  one  James  M.  Haynes,  who 
was  then  and  there  county  judge  of  the 
county  of  Cameron  in  the  State  of 
Texas,  and  an  extradition  agent,  in 
and  for  said  county,  for  all  such  pur- 
poses and  with  all  such  powers  as  were 
conferred  upon  him  by  law  and  by  a 
commission  issued  to  him  by  his  Ex- 
cellency O.  M.  Roberts,  Governor  of  the 
State  of  Texas,  dated  February  26,  iSSo, 
and  which  said  requisition  bears  date 
on  or  about  October  16,  iStJo.  That, 
being  so  seized  and  arrested  by  virtue 
of  said  extradition  warrant,  he,  the  de- 
fendant, was.  forcibly  removed  from 
the  Republic  of  Mexico,  and  against  his 
will  transported  into  the  county  of 
Cameron  and  State  of  Texas,  where  he 
was  delivered  to  the  sheriff  of  that 
county,  who  transported  him  to  Tra- 
vis  county,  and  there  he  has  been 
kept  in  jail.  That  the  requisition  on 
which  he  was  extradited  was  based  on 
the  allegation  that  he  was  charged  be- 
fore a  justice  of  the  peace  of  Travis 
county  with  the  theft  of  fifty  dollars 
from  the  Austin  I^ome  Building  and 
Loan  Association,  and  his  arrest  and 
extradition  were  for  the  sole  purpose 
of  placing  him  on  trial  on  said  charge 
of  theft;  and  he  alleged  his  then  readi- 
ness for  trial  upon  that  charge,  but,  on 
the  contrary,  the  indictment  to  which 
this  plea  is  interposed  charges  him  with 
embezzlement  of  %s,ioo  from  the  said 
association  on  September  4,    1879,   and 
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was  presented  by  the  grand  jury  on 
October  12,  i8<?o.  That  the  treaty  be- 
tween the  United  States  and  the  Repub- 
lic of  Mexico  imposed  no  obligation  on 
the  latter  or  its  agents  or  authorities  to 
issue  an  extradition  warrant  for  the 
arrest  of  any  one  charged  with  embez- 
zlement as  aforesaid,  and  no  extradi- 
tion warrant  would  have  issued  upon 
such  a  charge.  That  defendant  was 
not  extradited  to  answer  the  charge 
of  embezzlement  preferred  against  him 
by  the  indictment  in  this  case,  and,  at 
the  time  of  his  arrest  and  extradition, 
no  charge  was  pending  against  him  ex- 
cept that  of  theft,  on  which  he  was 
extradited.  That  he  has  never  been 
legally  extradited  to  answer  this  in- 
dictment nor  the  accusation  preferred 
by  it,  and  his  trial  thereon  would  be  in 
violation  of  the  constitutions  and  laws 
of  Texas  and  of  the  United  States,  the 
law  of  nations  and  the  treaty  between 
the  United  States  and  Mexico,  and  in 
bad  faith  to  the  Republic  of  Mexico, 
which  has  never  delivered  him  up  or 
consented  to  deliver  him  up  to  answer 
the  charge  alleged  against  him  in  said 
indictment."  The  plea  concluded  with 
a  prayer  for  such  orders  and  process 
as  would  secure  to  the  defendant  the 
benefit  of  all  accessible  documents  rela- 
tive to  his  extradition,  and  for  his 
discharge  without  trial  upon  the  indict- 
ment in  this  cause.  It  was  held  that 
the  trial  court  erred  in  striking  out 
this  plea. 

In  MacVeagh  v.  Denver  City  Water- 
works Co.,  85  Fed.  Rep.  74,  defend- 
ant's plea,  which  alleged  that  the  suit 
was  brought  in  the  name  of  the  com- 
plainant solely  for  the  purpose  of  con- 
ferring jurisdiction  upon  the  United 
States  courts,  was  as  follows,  omitting 
the  formal  parts: 

"Said  suit  is  brought  in  the  name 
of  the  said  IVayne  Mac  Veagh  as  a  resi- 
dent of  the  state  of  Pennsylvania,  col- 
lusively,  for  the  purpose  of  affording 
to  the  United  States  courts  jurisdiction 
over  the  subject-matter  of  this  contro- 
versy; that  the  shares  of  stock  alleged 
in  the  said  bill  to  belong  to  said  Mac- 
Veagh are  not  now,  nor  have  been 
since  the  filing  of  said  bill,  the  prop- 
erty of  the  said  Mac  Veagh,  but  belong 
to  and  are  the  property  of  the  United 
Waterworks  Company,  Limited,  which 
is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the 
state  of  New  York,  and  is  a  citizen  of 
the  state  of  New  York.     And  these  de- 


fendants aver  that  the  said  the  United' 
Waterworks  Company,  Limited,  could 
not  bring  this  bill  in  the  United  States 
court  for  the  circuit  of  Colorado  in  its 
own  name  because  it  is  a  citizen  of  the 
same  state  with  the  defendants  ihe 
Central  Trust  Company  and  the  Farfti- 
ers'  Loan  &=  Trust  Company,  which  are 
corporations  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of 
the  state  of  New  York,  and  are  citizens 
of  the  state  of  New  York,  and  who  are 
the  mortgagees  mentioned  in  the  said 
bill  of  complaint,  and  are  necessary 
and  indispensable  parties  defendant  in 
the  said  suit,  and  for  a  proper  deter- 
mination thereof;  that  the  said  suit 
was  brought  in  the  name  of  the  said 
Wayne  MacVeagh,  solely  for  the  pur- 
pose of  giving  jurisdiction  to  this  court, 
the  said  MacVeagh  being  a  resident 
and  citizen  of  a  different  state  from 
any  of  the  defendants  in  the  said  suit." 
This  plea  was  held  to  be  sufficient 
against  the  objection  that  it  was  du- 
plicitous. 

For  other  forms  of  answers  or  pleas 
to  the  jurisdiction  of  the  court  see  the 
titles  Abatement,  Pleas  in.  Forms  Nos. 
44  to  64,  138.  Foreign  Corporations, 
vol.  8,  Forms  Nos.  9591  to  9596. 

By  mere  agreement  of  the  parties,  juris- 
diction over  the  person  cannot  be  ac- 
quired except  by  the  service  of  proper 
processor  a  proper  appearance  in  court. 
Bradley  v.  Harwi,  2  Kan.  App.  272. 
The  agreement  referred  to  in  this  case 
was  as  follows: 

"''Hill  City,  Graham  County,  Kan., 
March  21,  i?>gi.  In  the  case  of  Harwi 
(Sr*  Lankv.  Bradley,  Wheeler  &'  Co.,  and 
H.  A.  Coffin,  Jr.,  and  W.  R.  Hill,  in  the 
Norton  county  district  court,  we,  H.  A. 
Coffin,  Jr. ,  and  W.  R.  Hill,  in  view  of 
the  fact  that  the  judge  of  the  district 
court  of  Graham  county,  Kansas,  is  dis- 
qualified to  sit  in  said  cause,  having 
been  of  counsel  before,  and  that  all  of 
the  attorneys  in  said  county  have  been 
interested  in  said  cause,  or  the  trans- 
action out  of  which  the  cause  of  action 
arose,  and  as  of  necessity  this  case 
would  be  transferred  to  an  adjacent 
county,  or  to  another  judicial  district, 
therefore,  in  order  to  avoid  expense, 
hereby  consent  that  this  cause  shall  be 
tried  in  the  Norton  county  district  court, 
and  accordingly  enter  our  appearance 
in  this  cause  in  said  N^orton  county  dis- 
trict court,  and  waive  the  issuance  of 
summons,  reserving  the  right  to  answer 
on  or  before  i1/ay /,  1897,  without  preju- 
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County  Court,  Suffolk  County,  State  of  New  York. 
John  Doe,  plaintiff,      ) 

against  V  Answer. 

Richard  Roe,  defendant.  ) 

Richard  Roe,  the  above  named  defendant,  for  his  answer  to  the 
complaint  oi  John  Doe,  the  above  named  plaintiff,  says,*  that  at  the 
commencement  of  this  action  Richard  Roe,  the  said  defendant,  was 
not  a  resident  of  the  county  of  Suffolk,  in  the  state  of  Ne^v  York,  but 
that  Richard  Roe,  the  said  defendant,  was  at  the  time  of  the  com- 
mencement of  Jhis  action  a  resident  of  Erie  county  in  the  state  of 
New  York. 

Wherefore  defendant  prays  that  this  proceeding  be  dismissed,  and 
for  his  costs  and  disbursements  herein. 

Jeremiah  Mason, 
Attorney  for  Defendant,  1^9  Main  Street,  Northport,  N.  Y. 
(  Verification .  )2 

Form  No.  i  2  4  4  i . 
(Precedent  in  Sandusky  v.  Sidvvell,  73  111.  App.  493.)^ 
State  of  Illinois,  \ 

County  of  Vermillion.  \ 

In  the  Circuit  Court  of  said  county,  to  the  May  term,  a.  d.  i8P7. 
Ella  Sandusky         '\ 

y^  TT   cj     11      ^VGen.  No.  11991. 

Creorge  H.  cudwell  and  [ 

George  T.  Sidwell.      J 

And  the  said  George  H.  Sidwell,  one  of  the  defendants  in  the  above 
entitled  cause,  for  the  sole  purpose  of  pleading  to  the  jurisdiction  of 
the  said  court,  comes  and  says  that  this  court  ought  not  to  have  of 
take  cognizance  of  the  said  action,  because  the  said  supposed  causes 
of  action,  and  each  and  every  one  of  them,  arose  in  the  county  of 
Cook  in  said  State  of  Illinois,  and  not  within  the  said  county  of  Ver- 
million, and  that  the  said  action  is  not  a  local  action,  and  that  both 
he  and  his  codefendant,  George  T.  Sidvvell,  at  the  time  said  suit  was 
begun,  and  at  all  times  since,  have  resided  in  said  Cook  county,  and 

dice  to  a  trial  at  the  May  term  of  said  "  i.  Said  plea  is  not  properly  entitled 
court,  and  it  is  accordingly  stipulated  in  the  cause.     2.  The  term  of  the  court 
that   said   plaintiffs,    Harwi   &'   Lank,  is  not  stated  in  the  caption  of  said  plea, 
shall  file  their  reply  on  or  before   the  3.  There  is  no  allegation  in   said  plea 
loth  day  of  May,  iBgi.  that   said   suit   is    not   a   local   action. 
H.  A.  Coffin,  Jr.  4.  Said  plea  does  not  deny  that  defend- 
er. R.  Hill.  ants,  and  each,  were  residents  of  said 
Harwi  &=  Lank,  Plaintiffs."  county  at  the  time  of  commencement 

1.  This  answer  is  substantially  the  of  said  suit."  And  the  case  was 
same  as  that  found  in  2  Abbotts'  F.  23,  affirmed,  on  appeal,  in  Sandusky  v. 
No.  736.  Sidwell,  173  HI-  493- 

Consult  also,  generally,   supra,  note         Consult,   generally,    supra,    note    i, 

I,  p.  1051.  p.  1051. 

2.  See,  generally,  the  title  Verifica-  Another  plea  of  the  same  character 
TioNS.  was  interposed  by  defendant  George  T. 

3.  This  plea  was  sustained  as  suffi-  Sidwell,  which  was  set  out  in  full  in  the 
cient  against  a  demurrer  setting  up  the  reported  case.  Sandusky  v.  Sidwell, 
following  special  grounds  of  demurrer:  73  111.  App.  491. 
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not  within  the  said  county  of  Vermillion;  that  process  was  served  on 
the  said  George  T.  Sidwell  in  said  county  of  Cook^  and  not  within  the 
said  county  of  Vermillion^  and  was  served  on  this  defendant  while  he 
was  on  a  public  railroad  train  passing  through  the  said  county  of 
Vermillion,  and  not  within  the  said  county  of  Cook,  where  he  resides; 
and  this  the  said  defendant  is  ready  to  verify;  wherefore  he  prays 
judgment  whether  this  court  can  or  will  take  further  cognizance  of 
this  action. 

George  H.  Sidwell. 
State  of  Illinois, 
County  of  Cook,  f 

George  H.  Sidwell,  being  first  duly  sworn,  says  the  foregoing  plea, 
by  him  subscribed,  and  the  statement  made  therein,  are  true. 

George  H.  Sidwell. 

Subscribed  and  sworn  to  before  me,  this  17 th  day  of  May,  a.  d.  i897. 

(seal)  Robert  Jeffrey,  Notary  Public. 

Form  No.  12442. 

(Precedent  in  Byler  v.  Jones,  79  Mo.  262.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5921.^]^ 

Now  comes  the  defendant,  and  for  this  his  plea  to  the  jurisdiction 
of  the  court,  and  as  reasons  in  denial  of  the  jurisdiction  thereof, 
states  that  he  was  at  the  time  of  the  commencement  of  this  suit,  and 
for  a  long  time  prior  thereto,  a  resident  of  the  county  of  Morganand 
State  of  Missouri;  that  for  the  purpose  of  compelling  defendant  to 
defend  this  case  in  the  court  the  plaintiff  wrongfully  procured  a  war- 
rant to  be  sued  out  before  V.  B.  Bowers,  a.  justice  of  the  peace  within 
and  for  Bucklin  township,  county  of  Linn  aforesaid,  charging  defend- 
ant with  the  crime  of  assault  with  intent  to  commit  a  rape,  and  did 
cause  said  defendant  to  be  arrested  in  the  county  of  Morgan,  afore- 
said, and  brought  before  said  justice  for  examination  under  said 
charge,  and  that  on  the  2nd  day  of  October,  iS79,  in  the  county  of 
Linn,  aforesaid,  and  while  said  defendant  was  under  arrest,  as  afore- 
said, the  said  plaintiff  procured  the  summons  to  be  served  upon  him 
to  answer  this  action;  that  immediately  afterward  said  defendant  was 
discharged  by  the  justice,  and  released  from  custody  and  returned  to 
his  home  in  the  county  of  Morgan,  aforesaid;  that  at  the  time  of  the 
service,  as  aforesaid,  to  answer  in  this  cause,  defendant  was  not  a 
resident  of  Linn  county,  and  defendant  avers  that  a  wrongful  and 
improper  use  of  the  process  of  this  court  has  been  used  at  the 
instance  and  procurement  of  plaintiff  to  compel  defendant  to  appear 
and  defend  this  suit  at  great  cost,  expense  and  inconvenience,  and 
that  such  action  is  wholly  ineffective  to  give  this  court  jurisdiction 
over  defendant  for  the  reasons  aforesaid. 

[(^Signature  of  attorruy  as  in  Form  No.  5921.^]^ 

1.    It    was    held    in    this    case    that  these  facts,  would   constitute   a   good 

criminal    process    could    not    be   used  defense. 

to  take  a  person   from  one  county  to         Consult,    generally,    supra,    note    i, 

another  so  as  to   subject  him   to  civil  p.  1051. 

process  in  the  latter  county,  and  that        2.  The  matter  to  be  supplied  in  [  ] 

a  plea   to  the  jurisdiction,  setting  out  will  not  be  found  in  the  reported  case. 
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Form  No.  12443. 

(Precedent  in  Hurlburt  v.  Palmer,  39  Neb.  170.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5923. ) 

For  answer  to  plaintiffs'  petition  herein]'  these  defendants  allege 
that  at  the  commencement  of  this  action  neither  was  a  resident  of, 
nor  within,  the  county  of  Douglas,  nor  was  service  of  summons  had 
on  either  of  them  therein;  that  their  co-defendant,  Alexander  C. 
Virgin,  as  well  as  these  defendants,  were  at  the  commencement  of 
this  action  and  prior  thereto,  and  are  now,  bona  fide  residents  of 
Seward  county,  Nebraska;  that  prior  and  subsequent  to  the  com- 
mencement of  this  action  the  defendant  Virgin  was  confined  in  the 
jail  of  Se^vard  county,  Nebraska,  in  default  of  bail,  and  the  said 
Virgin  was  taken  by  the  deputy  sheriff  of  Seward  county,  Nebraska, 
without  any  authority  of  law,  by  and  at  the  request  of  plaintiffs' 
attorneys,  out  of  the  jail  of  Se^vard  county,  Nebraska,  and  conveyed 
to  the  city  of  Omaha,  Nebraska,  by  said  deputy  sheriff,  and  when  he 
arrived  in  said  city,  and  while  in  the  custody  of  said  deputy  sheriff, 
he  was  served  with  a  summons  in  this  action,  and  said  service  is  the 
onlj  service  had  upon  him;  that  said  Virgin  was  taken  to  the  city  of 
Omaha,  Nebraska,  by  the  fraud  and  collusion  of  plaintiffs'  attorneys, 
for  the  purpose  of  serving  him  with  a  summons,  and  as  soon  as  said 
service  of  summons  was  obtained  upon  him  as  aforesaid,  he  was 
conveyed  by  said  deputy  sheriff  back  to  and  confined  and  deposited 
in  said  jail  of  Seward  conxsX.y .^  Nebraska,  aforesaid;  and  these  answer- 
ing defendants  aver  that  the  only  service  had  upon  them,  or  either 
of  them,  was  in  Seward  county,  Nebraska,  and  that  the  service  of 
summons  upon  said  Virgin  was  a  fraud  upon  him,  or  in  collusion 
with  him  was  a  fraud  upon  these  answering  defendants  and  upon 
the  jurisdiction  of  this  court,  and  was  obtained  as  aforesaid  for  the 
purpose  of  making  these  answering  defendants  contest  their  cause  at 
Omaha,  Nebraska,  instead  of  where  they  and  their  co-defendant 
reside. 

[(^Signature  and  verification  as  in  Form  No.  592S.y^ 

Form  No.  12444.' 
(Robinson's  F.  (Va.;  15.) 

(^Title  of  court  and  venue  as  in  Form  No.  10610.') 
Richard  Roe  ^ 
ads. 
John  Doe.     , 

And  the  said  Richard  Roe,  in  his  own  proper  person,  comes  and 
says  *  that  this  court  ought  not  to  have  or  take  further  cognizance  of 
the  action  aforesaid,  because  he  says,  that  at  the  time  the  writ  of 
capias  ad  respondendum  was  issued  against  him  in  the  said  action  he 

1.  In  this  case  it  was  held  that  the  Consult,  generally,  supra,  note  I, 
facts  pleaded  as  to  the  jurisdiction  of     p.  1051.  ...     r  i 

the  district  court  of  Douglas  county  2.  The  matter  to  be  supplied  in  [  J 
stated  a  substantive  defense  properly  will  not  be  found  in  the  reported  case, 
presentable  by  answer.  3.  Consult,  generally,  supra,  note    I, 

p.  1051. 
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resided  in  the  county  of  Cumberland  and  has  ever  since  resided  in  the 
said  county  of  Cumberland,  and  a  non  est  inventus  has  not  been 
returned  in  his  said  county  upon  the  capias  issued  against  him  for  the 
same  cause  of  action,  but  without  any  such  return  the  said  writ  of 
capias  ad  respondendum  from  this  court  was  issued  against  him  in 
the  county  of  Henrico,  being  a  county  other  than  that  in  which  he 
resided  as  aforesaid  at  the  time  it  was  issued  and  other  than  that  in 
which  he  still  resides  as  aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

And  this  the  said  Richard  Roe  is  ready  to  verify.  Wherefore  he 
prays  judgment  whether  this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid. 


(  Verification.  )^ 


Richard  Roe. 


b.  Of  Domestic  Corporation. 

Form  No.  12445.^ 
The  State  of  Ohio,  )  t     ...u    /^       4.    r  ^  m 

Lucas  County,  ss.    [  ^^  ^^^  ^^"^^  of  Common  Pleas. 

John  Doe,  plaintiff,  1 

against  >•  Answer. 

Toledo  Manufacturing  Company,  defendant.  \ 

Now  comes  the  Toledo  Manufacturing  Company,  the  above  named 
defendant,  and  for  its  answer  to  the  petition  of  John  Doe,  the  above 
named  plaintiff,  says*  that  the  defendant  is  a  corporation  created 
under  the  laws  of  the  state  of  Ohio  and  pursuant  to  an  act  of  the 
legislature  entitled  (inserting  the  title  of  the  acf)  passed  and  approved 
{stating  date  of  the  enactmenf);  and  that  said  corporation  does  not 
transact  its  legal  business  or  keep  any  office  for  the  transaction  of 
business  within  said  county  of  Lucas  within  the  jurisdiction  of  this 
court,  but  that  the  said  corporation  has  its  principal  office  and  place 
of  business  and  transacts  its  general  business  at  the  city  of  Dela- 
ware in  the  county  of  Delaware,  in  the  state  of  Ohio,  and  there  only. 

Toledo  Mafiufacturing  Company, 
by  Thomas  Penny,  President. 


(  Verification.  )i 

c.  Of  Foreign  Corporation. 

Form  No.  12446.* 

iComn^encing  as  in  Form  No.  12JfJf5,  and  continuing  down  to  *  )  that 
the  defendant  is  a  corporation  created  by  and  under  the  laws  of  the 
state  of  New  York,  and  not  by  the  laws  of  the  state  of  Ohio;  that  the 
plaintiff  is  not  a  resident  of  the  state  of  Ohio,  but  resides  at  and  in 

1.  Consuh  the  title  Verifications.  Consult  also,  generally,  supra,  note 

2.  Ohio.  —  Bates' Anno.  Stat.  (1897),  §     i,  p.  1051. 

5026;  Union  Cent.  L.  Ins.  Co.  v.  Pyers,  The  answer  given  in  the  text  is  sub- 

36  Ohio  St.   544;    Muskingum  County  stantially  the  same  as  that  found  in  2 

Infirmary  v.   Toledo,  15  Ohio   St.    409;  Abbotts'  F.  23. 

Knox  County  Mut.   Ins.  Co.  v.  Bower-  3.  Ohio. —  Bates'  Anno.  Stat.  (1897),  § 

SOX,  6   Ohio  Cir.  Ct.   Rep.   275;  3  Ohio  5030,  providing  that  an  action  other  than 

Cir.  Dec.  451,  one  of  those  mentioned  in  §§  5022-5025, 
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the  city  of  New  York,  in  the  state  of  New  York;  and  that  there  is  no 
property  of  the  said  Toledo  Manufacturing  Company  nor  any  debts 
owing  to  the  said  Toledo  Manufacturing  Company. 
{Signature  and  verification  as  in  Form  No.  12J^5.') 

d.  Demurrer  to  the  Plea.' 
Form  No.  12447.* 

(Robinson's  F.  (Va.)  22.) 

(  Title  of  court  and  venue  as  in  Form  No.  10610.^ 
John  Doe 

against 
Richard  Roe. 

And  the  said  John  Doe*  as  to  the  said  plea  of  the  said  Richard 
Roe,  by  him  above  pleaded,  saith  that  the  said  plea  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are  therein  pleaded 
and  set  forth,  are  not  sufficient  in  law  to  preclude  this  court  from 
taking  cognizance  of  the  action  aforesaid,  and  that  the  sdUd  John  Doe 
is  not  bound  by  the  law  of  the  land  to  answer  the  same,  and  this  he  is 
ready  to  verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this 
behalf,  the  said  John  Doe  prays  judgment,  etc.,  and  that  the  said 
Richard  Roe  may  answer  further. 

Jeremiah  Mason,  p.  q. 

e.  Replication  or  Reply  to  the  Plea  or  Answer.' 

against  a  nonresident  of  the  state  or  a  said  company  has  no  principal  or  other 
foreign  corporation,  may  be  brought  in  office  in  the  county  of  Whiteside  or  in  the 
any  county  in  which  there  is  property  state  of  Illinois;  and  that  Olon  P.  Baker, 
of  or  debts  owing  to  the  defendant  or  upon  whom  summons  was  served,  was 
where  such  defendant  is  found.  not  the  agent  of  defendant,  as  set  forth 
Consult  also,  generally,  supra,  note  in  the  sheriff's  return.  Plaintiffs  re- 
I,  p.  1051.  plied,  taking  issue  upon  the  averment 
The  answer  given  in  the  text  is  sub-  that  Baker  was  not  the  agent  of  de- 
stantially  the  same  as  that  found  in  2  fendant.  Judgment  was  rendered,  in 
Abbotts'  F.  24.  the  trial  court,  in  favor  of  the  plain- 
Precedent. —  In  Union  Pac.  R.  Co.  v.  tiffs.  On  appeal  to  the  supreme  court, 
Miller,  87  111.  45,  defendant  pleaded,  in  judgment  was  reversed  and  cause  re- 
substance,  that  the  defendant  was  a  manded,  the  court  saying  :  "  We  are 
corporation  created  by  act  of  congress  entirely  satisfied  that  service  upon 
to  construct  a  railroad  from  the  Mis-  Baker  was  not  service  upon  the  defend- 
souri  river  to  the  eastern  boundary  of  ant  corporation,  in  view  of  the  statute, 
California;  that  it  had  its  principal  of-  and  the  issue  on  the  plea  should  have 
fice  in  the  state  of  Nebraska,  and  not  been  found  for  the  defendant." 
in  the  state  of  Illinois;  that  it  did  not  1.  For  forms  of  demurrers  to  pleas  and 
operate  its  road  in  the  county  of  White-  answers,  generally,  see  the  title  De- 
side  or  state  of  Illinois;  that  said  murrers,  vol.  6,  p.  295. 
alleged  cause  of  action  did  not  occur  2.  For  the  statutory  form  of  a  demur- 
in  the  county  of  Whiteside  or  in  the  rer  to  a  plea  in  Virginia  see  Form  No. 
state  of  Illinois;  that  said  company  did  7019. 

not  reside  in  and  was  not  found  in  the  3.  For  the  formal  parts  of  a  replication 

county  of  Whiteside  or  state  of  Illinois,  in  any  particular  jurisdiction    consult 

and   was   not   doing   business  in  said  the  title  Replications.     For  the  formal 

county  or  state;   and  was    not  served  parts  of  a  reply  in  a  particular  j urisdic- 

with  process  in  said  county  or  state;  that  tion  consult  the  title  Replies. 
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Form  No.  12448.' 

(  Title  of  court  and  venue  as  in  Form  No.  10610.) 

John  Doe 

against 
Richard  Roe. 

The  plaintiff,  John  Doe.,  for  replication  to  the  plea  of  defendant,. 
Richard  Roe,  says  that  this  honorable  court  ought  not  to  be  precluded 
from  taking  cognizance  of  the  above  entitled  action,  because,  he 
says,  that  the  cause  of  action  herein  arose  and  accrued  to  the  said 
plaintiff  within  said  county  of  Henrico  and  within  the  jurisdiction  of 
this  honorable  court,  and  this  the  said  John  Doe  is  ready  to  verify; 
wherefore  he  prays  that  the  same  may  be  inquired  of  by  the  country. 

John  Doe. 
Form  No.  12449.' 

(  Title  of  court  and  cause  as  in  Form  No.  5915. ) 

Come  now  the  plaintiffs  in  the  above  entitled  cause,  and,  for  a 
reply  to  the  defendants'  answer  in  abatement  herein,  say: 

That  at  the  time  of  the  commencement  of  this  action,  and  for  a 
long  time  prior  thereto,  and  hence  hitherto  until  the  filing  of  this 
reply,  the  defendants  herein  had,  and  now  have,  an  agency,  store  or 
office  in  Tipton,  in  said  county  of  Tipton,  in  the  state  of  Indiana 
aforesaid,  for  the  transaction  of  business,  to  wit,  the  buying  and  sell- 
ing of  ladies',  men's  and  children's  boots  and  shoes;  that  the  cause 
of  action  herein  grows  out  of  and  is  connected  with  the  business  of 
such  store,  office  or  agency;  and  that  the  service  of  process  in  this 
action  was  duly  and  legally  made  upon  the  said  defendants  by  read- 
ing the  writ  to,  and  within  the  hearing  of,  Frank  Short  and  William 

1.  Other  forms  of  sach  replications  may  (Commencing    as  in  form    supra,   this 

be   found  in  Robinson's  F.  (Va.)  22  et  note,  and  continuing  to  *)  "  because  he 

seq.,  as  follows:  says  that  the  said  Richard  Roe  has  no 

{^Commencing  as  in  Form  No.  1244"/,  fixed  or  known  residence  in  any  county 
aM^t-tf«/i««z«_^  ^^  *)  "saith  that  not  with-  or  corporation  within  this  common- 
standing  anything  by  the  said  Richard  wealth  and  he  was  found  in  the  said 
Roe  in  his  said  plea  alleged,  this  court  county  of  Henrico,  and  the  said  writ 
ought  not  to  be  precluded  from  taking  was  issued  against  and  served  upon 
cognizance  of  the  action  aforesaid,*  be-  him  in  that  county,  and  this  the  said 
cause  he  says  that  Samuel  Short  and  John  Doe  is  ready  to  verify.  Where- 
the  said  Richard  Roe  were  and  are  by  fore"  {continuing  and  concluding  as  in 
bond  jointly  (or  jointly  and  severally)  form  supra,  this  note). 
bound  for  the  payment  of  money,  and  {Commencing  as  in  form  supra,  this 
the  said  Samuel  Short,  when  the  said  note,  and  continuing  down  to  *) ''heca.nse 
writ  issued  from  this  court  resided  in  he  says  that  the  cause  the  said  action 
the  said  county  of  Henrico,  and  the  arose  in  the  said  county  of  Henrico. 
said  Samuel  Short  and  the  said  Richard  wherein  the  said  writ  was  issued  against 
Roe  have  been  prosecuted  in  the  said  the  said  Richard  Roe,  and  this  the  said 
county  of  Henrico  in  this  action  jointly  John  Doe  is  ready  to  verify.  Where- 
upon the  said  bond  and  the  said  writ  fore  "  {continuing  and  concluding  as  in 
so  issued  from  this  court  was  served  on  form  supra,  this  note). 
the  saAA  Richard  Roe  in  the  said  county  2.  This  is  substantially  the  reply  to 
of  Henrico,  he  being  found  therein,  and  the  plea  in  abatement  in  Rauber  v. 
this  the  said  John  Doe  is  ready  to  verify.  Whitney,  125  Ind.  216.  The  trial  court 
Wherefore  he  prays  judgment  and  that  sustained  a  demurrer  to  this  reply  and 
the  said  Richard  Roe  may  answer  to  entered  a  judgment  abating  the  action, 
the  said  declaration  of  him  the  said  On  appeal,  however,  the  judgment  was 
John  Doe.         Jeremiah  Mason,  ^.  q."  reversed,   with   directions   to   overrule 
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Funke,  2L%^xi\.%  of  the  defendants  in  charge  of  said  store,  office  or 
agency,  more  than  ten  days  before  the  day  set  for  the  hearing  of  this 
cause,  by  Samuel  Stevenson,  sheriff  of  said  Tipton  county,  in  the  state 
of  Indiana  aforesaid,  and  due  return  thereof  made. 

Oliver  Ellsworth, 
Attorney  for  Plaintiffs. 
(  Verification^ 

2.  Raised  by  Motion.^ 

a.  To  Dismiss  Action.* 

Form  No.  12450.* 

State  oi  Nebraska,  )  ^  c         au     1.        z^^t^-        /-^lt^ 
Franklin  County,     f  ^^^^""^  Abraham  Kent,  Justice  of  the  Peace. 


the  demurrer  to  plaintiffs'  answer.  For 
the  form  of  the  answer  in  this  case  see 
supra,  note  i,  p.  1051. 

1.  Consult  the  title  Verifications. 

2.  Motion. —  Want  of  jurisdiction  is 
often  raised  by  motion. 

Alabama.  —  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  498; 
McClure  v.  Lay,  30  Ala.  208. 

Arkansas. — Baskins  z/.  Wylds,  39  Ark. 

347. 

Connecticut.  —  Bishop  v.  Vose,  27 
Conn,  i;  Wildman  v.  Rider,  23  Conn. 
172. 

District  of  Columbia.  —  Woods  v. 
Dickinson,  18  D.  C.  301. 

Illinois.  —  Gregg  v.  Sumner,  21  111. 
App.  no. 

Indiana.  —  Reams  v.  State,  23  Ind. 
Ill;  New  Albany,  etc.,  R.  Co.  v.  Huff, 
19  Ind.  444. 

Kansas.  —  Foreman  v.  Carter„9  Kan. 
674;  Bliss  V.  Burnes,  McCahon  (Kan.) 
91. 

Maryland. — Gittings  v.  State,  33  Md. 
458. 

Michigan.  —  Haywood  v.  Johnson, 
41  Mich.  598. 

Minnesota.  —  Godfrey  z>.  Valentine, 
39  Minn.  336. 

Missouri, —  Graham  v.  Ringo,  67  Mo. 
324;  Dillard  v.  St.  Louis,  etc.,  R.  Co., 
58  Mo.  6g;  Christian  v.  Williams,  35 
Mo.  App.  297. 

Montana.  —  Harvey  v.  Whitlatch,  2 
Mont.  55. 

Nebraska.  — Anheuser-Busch  Brew- 
ing Assoc.  V.  Peterson,  41  Neb.  897; 
Cobbey  v.  Wright,  23  Neb.  250. 

Ne%v  York.  —  Dewitt  v.  Buchanan, 
54  Barb.  (N.  Y.)  31;  Parry  v.  Erie 
Transfer  Co.,  22  Civ.  Proc.  Rep.  (N. 
Y.  C.  PI.)  173;  Otis  V.  Wakeman, 
1  Hill  (N.  Y.)  604;  Hallett  v.  Righters, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.) 
43;  Nones  v.   Hope   Mut.  L.   Ins.  Co., 


5  How.    Pr.   (N.  Y.   Supreme  Ct.)  96. 
North    Carolina.  —   Hervey   v.    Ed- 
munds, 68  N.  Car.  243. 

Ohio.  —  Williams  v.  Welton,  28  Ohio 
St.  451- 

Pennsylvania.  —  Collins  v.  Collins, 
37  Pa.  St.  387. 

Rhode  Island.  —  In  r^  College  St.,  II 
R.  I.  472. 

South  Carolina. — Ex  p.  Carroll,  17 
S.  Car.  446. 

Tennessee.  —  Parker  v.  Porter,  4  Yerg. 
(Tenn.)  81. 

Vermont.  —  Ferris  v.  Ferris,  25  Vt. 
100;  Stoughton  V.  Mott,  13  Vt.  175. 

Virginia.  —  Hooe  v.  Barber,  4  Hen. 

6  M.  (Va.)  439. 

Washington.  —  Paxton  v.  Daniell,  i 
Wash.  19. 

Wisconsin.  —  Butler  v.  Wagner,  35 
Wis.  54. 

Federal  Courts.  —  Municipal  Invest. 
Co.  V.  Gardiner,  62  Fed.  Rep.  954; 
Ex  p.  Crenshaw,  15  Pet.  (U.  S.) 
119. 

Formal  parts  of  a  motion  or  notice  of 
motion  in  a  particular  jurisdiction 
may  be  found  by  consulting  the  title 
Motions. 

For  forma  of  motions  to  dismiss  for 
want  of  jurisdiction  see  the  title  Dis- 

CONTINU.\NCE,   DISMISSAL  AND    NONSUIT, 

vol.  6,  Forms  Nos.  7550  to  7558. 

3,  Motion  to  dismisa  levy  or  quash  a 
distress  warrant  may  be  resorted  to  to 
raise  the  question  of  the  jurisdiction  of 
the  court  as  to  the  amount  involved. 
Georgia  State  Bldg.,  etc.,  Assoc,  v. 
Owens,  88  Ga.  224. 

Consult  also  j«/rfl,  note  2,  this  page. 

4.  Based  on  motion  in  Bell  v.  White 
Lake  Lumber  Co.,  21  Neb.  525.  which 
motion  was  made  before  a  justice  of 
the  peace. 

Consult,  generally,  supra,  note  2, 
this  page. 
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John  Doe,  plaintiff,      ) 

against  >•  Motion  to  Dismiss. 

Richard  Roe,  defendant.  ) 

Comes  now  the  defendant  above  named,  by  his  attorney,  reserving 
the  privilege  of  appearing  for  the  purpose  of  this  motion  only,  and 
moves  the  court  to  dismiss  the  cause  of  action  for  the  following 
reason,  to  wit :  * 

The  court  has  not  obtained  jurisdiction  over  the  present  defendant, 
in  this,  to  wit,  {stating  specifically  wherein  iurisdiction  of  the  person  has 
not  been  obtained  ).i 

Jeremiah  Mason,  Attorney  for  Defendant. 

Form  No.  1 2  4  5  i  .* 

Suffolk,  ss.  Superior  Court. 

John  Doe 
against 
The  New  York  Manufacturing  Company. 
Motion  to  Dismiss. 
And   now  comes   The  New   York  Manufacturing  Company,   in  the 
above   entitled   cause,  having  appeared  especially  for  the  purpose 
only  of  dismissing  this  action,  not  admitting,  but  denying,  the  juris- 
diction of  the  court  over  it  in  this  action,  and  moves  tjiat  the  said 
action  be  dismissed  and  that  the  said  company  may  have  judgment 
for  its  costs.     The  grounds  of  this  motion  are: 

1.  That  it  appears  from  the  plaintiff's  writ  and  declaration  that 
the  defendant  is  a  corporation;  and  further,  that  no  service  was  made 
on  the  clerk,  cashier,  secretary,  agent,  or  other  officer  having  charge 
of  its  business,  or  upon  any  member  of  said  corporation,  or  upon 
any  person  authorized  or  appointed  by  it  as  an  attorney  upon  whom 
process  against  it  may  be  served,  or  upon  any  person  authorized  by 
law  to  receive  service  or  process  on  said  corporation,  and  no  attach- 
ment of  the  property  of  said  corporation  \vas  made. 

2.  That  it  does  not  appear  from  said  writ  or  declaration  that  said 
defendant  corporation  was  organized  under  the  laws  of  the  common- 
wealth of  Massachusetts,  nor  does  it  appear  that  service  was  made 
on  the  president,  clerk,  cashier,  secretary,  or  any  agent  or  officer 
having  charge  of  its  business  in  the  commonwealth  of  Massachusetts 
or  elsewhere,  or  upon  any  member  of  said  corporation,  or  upon  the 
commissioner  of  corporations,  or  upon  any  person  authorized  or 
appointed  by  it  as  an  attorney  on  whom  process  against  it  may  be 
served,  or  upon  any  person  authorized  by  law  to  receive  service 
of  process  upon  said  corporation;  and  no  attachment  of  the  property 
of  said  corporation  was  made. 

By  its  attorney, 

Jeremiah  Mason,  Specially. 

1.  The  motion  in   this  case  was  con-  of  summons  has  been  made  upon  the 

sidered  to  be  insufficient  fbr  not  stating  defendant  as  required  by  law;  second, 

specifically  the   grounds  of   objection,  that  no  return  of  summons  has  been 

See  also   Forbes  v.    McHaffie,  32   Neb.  made  as   required  by  Iiw,"  was  con- 

742,  in  which  case  a  motion  to  dismiss  sidered  to  be  too  general, 
an  action  in  the  county  court  on  the  fol-        2.  This  motion  is  substantially  that 

lowing  grounds,  "  First,  that  no  service  set    out    in    Oliver's    Prec.    (5th    ed.) 
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b.  To  Set  Aside  Judgment,  etc.' 

Form  No.  i  2452. 

(Precedent  in  Cohen  v.  Trowbridge,  6  Kan.  386.)' 

rState  of  Kansas,  )    ^      t    ^u     rr  .   •  .  /-  .  r^ 

^Leavenworth  County.  \  '^-     ^"  ^^e  District  Court.  Augustltrm,  iS69. 

Ado/ph  CoAen,  p\a.inti&,  )  .,     . 

against  v  Motion  to  Set  Aside 

B.  L.  Burris  and  C.  B.  Traivbridge,  defendants.  )      Judgment,  etc. 

Comes  now  C.  B.  Trowbridge,  one  of  the  above  named  defendants, 
and  moves  the  court  to  set  aside  the  judgment,  sale  and  proceedings 
therein,  in  the  above  entitled  cause,  for  the  following  reasons :]3 

1.  The  affidavit  for  attachment  is  defective. 

2.  The  affidavit  for  publication  is  defective. 

3.  The  publication  notice  is  defective  [in  this,  to  wit,  that  it 
describes  the  land  as  the  northeast  quarter  of  Section  P,  Township  5, 
Range  18,  without  stating  in  what  county  the  land  lies  or  whether 
it  is  Range  18  East  or  Range  18  West  of  the  6th  Principal  Meridian, 
either  of  which  would  be  in  the  State  oi  Kansas.^ 

4.  The  said  defendant  has  never  been  legally  served  with  process 
in  said  cause,  nor  has  he  waived  the  service  of  process. 

\Jeremiah  Mason,  Attorney  for  Defendant.]' 

e.  To  Set  Aside  Summons,  Complaint,  etc.* 
(1)  Notice  of  Motion. 

Form  No.  12453.* 

{Precedent  in  Cumberland  Coal  Co.  v.  Sherman,  8  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

244.) 

\{Commencing  as  in  Form  No.  6954,  ^"^  continuing  to  *)  for  an  order 

^38.      Consult    Mass.    Stat.    (1884),    c.  Consult,    generally,    supra,    note    2, 

330-  P-  1065. 

Consult,    generally,    supra,    note    2,  3.  The   matter  enclosed   by  [  ]  will 

p.  1065.  not  be  found  in  the  reported  case. 

1.  For  other  forms  connected  with  The  notice  of  publication  in  this 
proceedings  to  set  aside  judgments,  case  was  considered  defective, 
generally,  consult  the  titles  Appeals,  4.  Motion  to  set  aside  sammons  is  a 
vol.  I,  p.  890;  Audita  Querfxa,  vol.  2,  proper  method  of  raising  the  question 
p.  1093;  Bonds  AND  Undertakings  on  of  jurisdiction  where  the  facts  are  un- 
Appeal  and  Error,  vol.  3,  p.  833;  Cer-  disputed  and  the  law  certain.  Crowley 
TiFiED  Cases,  vol".  4,  p.  409;  Certio-  v.  Royal  Exch.  Shipping  Co.,  2  Civ. 
RARi,  vol.  4,  p.  427;  Error,  Writ  of,  Proc.  Rep.  (N.  Y.  C.  PI.)  174.  But  the 
vol.  7,  p.  711;  and  the  General  Index  legality  and  regularity  of  the  service 
to  this  work.  are  the  only  points  to  be  considered,  as 

2.  In  this  case  it  was  held  that  a  the  question  of  the  jurisdiction  over  the 
motion  based  wholly  on  an  alleged  subject-matter  does  not  properly  arise, 
want  of  jurisdiction  is  not  a  general  Atlantic,  etc.,  Tel.  Co.  v.  Baltimore, 
appearance  such  as  to  waive  the  objec-  etc.,  R.  Co.,  87  N.  Y.  355. 

tion   of  jurisdiction     ver   the   person.  Consult  also,  generally,  supra,  note 

Defendant,  however,    also  inserted  in  2,  p.  1065. 

his  motion  other  matters  aside  from  6.  In  this  case  the  motion  to  set  aside 
jurisdictional  questions,  which  were  was  granted,  the  court  saying:  "Upon 
held  to  constitute  such  an  appearance  the  whole,  I  think  the  summons,  com- 
as to  waive  the  question  of  jurisdiction,  plaint  and  all  subsequent  proceedings 
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setting  aside  the  summons,  complaint  and  all  the  proceedings  in  the 
above  entitled  action,  for  the  following  reasons,  to  \vit:j^ 

First.  That  the  Hoffman  \^Steam  Coal^  Company  has  not  been  law- 
fully served  with  the  summons  or  complaint,  and  has  not  appeared 
in  the  action. 

Second.  Because  the  plaintiff  and  the  Hoffman  [^Sleam  Coal^ 
Company  are  both  nonresidents  of  this  State;  and  the  cause  of  action 
did  not  arise,  and  the  subject  matter  of  the  action  is  not  situate,  in 
this  State. 

Third.  Because  the  said  Hoffman  \^Steam  Coal^  Company  has  no 
property  within  this  State. 

[And  for  costs  of  this  motion  {continuing  and  concluding  as  in  Form. 
No.  edoJi).^ 

(2)  Order. 

Form  No.  12454.' 

{Commencement  as  in  Form  No.  6957.) 

Ordered,  that  the  summons,  complaint  and  all  the  proceedings  in 
the  above  entitled  action  be  and  the  same  are  hereby  set  aside  as  to 
the  said  defendant,  the  said  Hoffman  \Stea?n  Coa/]'^  Company;  and,  it 
is  further  ordered,  that  the  said  plaintiff,  the  said  Cumberland  Coal 
and  Iron  Company.^  be  and  they  are  hereby  granted  leave  to  amend 
the  summons  and  complaint^in  this  cause  and  proceed  against  the 
said  Sherman  and  the  said  Dean.,  the  other  defendants  within  the 
jurisdiction  of  this  court,  as  the  plaintiff  may  be  advised;  and,  it  is 
further  ordered,  that  the  said  plaintiff,  the  said  Cumberland  Coal  and 
Iron  Company.,  pay  to  the  said  defendant,  the  said  Hoffman  [Steam 
CoalY  Company,  the  sum  of  ten  dollars  costs  {continuing  and  concluding 
as  in  Form  No.  6957). 

II.  OVER  THE  Subject-matter. 
1.  Raised  by  Answer  op  Plea.^ 

in  this  action  should  be  set  aside.  *  *  *  fraud,    the    conveyance    having    been 

If  there   were   reasonable  grounds  for  executed  in  Maryland, 

doubt  on  this  question  of  jurisdiction.  Consult,  generally,  supra,  note  4,  p. 

I  should  deny  the  motion  and  leave  the  1067.                                                  . 

Hoffman  Company  to  raise  the  question  1.  The    matter   supplied    and    to    be 

by  their  motion,  as  well  as  by  demurrer  supplied  in  [  ]  will  riot  be  found  in  the 

or  answer."  reported  case. 

This  case  is  affirmed  in  Cumberland  2.  This  order  is  based  upon  the  facts 

Coal,  etc.,  Co.  v.  Hoffman  Steam  Coal  set  out  in  Cumberland  Coal  Co.  v.  Sher- 

Co.,   30   Barb.  (N.   Y.)   159,    the   court  man,  8   Abb.   Pr.  (N.  Y.  Supreme  Ct.) 

holding  that  the   courts  of  New  York  243.     For  notice  of  motion   in  this  case 

would  not  entertain    jurisdiction    in  a  see  supra.  Form   No.  12453,  '^nd    notes 

suit    between    two    corporations,    both  thereto. 

chartered  by  the  laws  of  Maryland,  the  3.  Consult,  generally,  supra,   note  i, 

matter  in  litigation  being  lands  lying  p.  1051. 

in   the   state   of   Maryland,  where  the  A  claim  of  ezclttsive  jurisdiction  on  the 

object  of  the  suit  is  to  annul  the  con  part  of  the  United  States  of  America  is 

veyance  of  such  lands,  made  to  the  de-  set  out  in  State  v.  Kelly,  76  Me.  331,  as 

fendants,    on    the   ground    of    alleged  follows: 
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a.  In  General. 
Form  No.  i  2  4  5  5  .• 
{Commencing  as  in  Form  No.  12Jf40,  and  continuing  down  to  *)   that 
the  supposed  cause  of  action  accrued  to  the  above  named  plaintiff, 
John  Doe,  if  at  all,  out  of  the  jurisdiction  of  this  court,  at  the  city  of 
Buffalo,  in  the  county  of  Erie,  in  the  state  of  Neiv  York,  and  not  at 
the  village  of  Northport,  in   the  county  of  Suffolk  and  state  of  New 
York,  or  elsewhere  within  the  jurisdiction  of  this  court. 
Wherefore  {continuing  and  concluding  as  in  Form  No.  IQJfJfi'). 

Form  No.  12456.* 

{Commencing  as  in  Form  No.  12j^5,  and  continuing  down  to  *)  that 
the  lands  and  premises  in  controversy  in  the  above  entitled  action, 
and  described  in  the  petition  heretofore  filed  herein,  and  for  the  re- 
covery of  the  possession  of  which  this  action  is  brought,  are  lands 
and  premises  situated  in  the  county  of  Delaware  in  the  state  of  Ohio, 
and  are  not  lands  and  premises  situated  in  the  county  of  Lucas  in 
the  state  of  Ohio. 

{Concluding  with  signature  as  in  Form  No.  12J^Ji5). 

Form  No.  12457. 
(Precedent  in  Ballard  v.  Chesapeake,  etc.,  R.  Co.,  42  W.  Va.  3.)* 
In  the  Circuit  Court  of  Monroe  County,  State  of  West  Virginia. 
Chesapeake  and  Ohio  Railway  Company    ) 

ads.  y  Trespass  on  the  Case. 

Henry  Ballard,  Admr.  of  David  Ballard.  ) 

The  said  defendant,  the  Chesapeake  and  Ohio  Railway  Company,  a 

"^  ^\.?iX&6{  Maine,  Sagadahoc,  %^.:  Su-  the  immediate    action    taken    by   the 

preme  yudtcta/  Court,   December  Term,  authorities  of  the  State  of  il/a/«^  against 

i8<S?.  the   defendant  for  the  alleged   crimes 

The  State  of  Maine,  by  indictment,  and   his  early  release  upon   bail   have 

vs.  prevented  the  said  United  States  from 

Dennis  Kelly,  proceeding  earlier  in   the  premises  or 

And  now  the  above  entitled  cause  apprising  this  honorable    court  of  its 

having  come  on  to  be  heard  on  the  in-  claim  of  exclusive  jurisdiction.     All  of 

dictment  therein,  and  the  said  defend-  which  is  respecitully  submitted, 

ant  having  filed  a  plea  to  the  jurisdiction  Asa  Bird  Gardiner,  Judge  Advocate, 

of  this   honorable    court  therein,   and  Wilbur  F.   Lunt,  U.  S.  attorney  for 

issue  having  been  joined  thereon,  now  Maine,  counsel  for  the  United  States 

therefore    upon  said    indictment   and  of  America. 

plea  to  the  jurisdiction  and  the  several  Bath,  December  2gth,  18S2." 

pleadings  thereunder,  the  United  States  In  this  case,  the  plea  in  abatement 

of  America,  by  their   duly   authorized  having  been  sustained,  the  prisoner  was 

counsel,  come  into  court  and  respect-  surrendered  to  the   United  States  au- 

fuUy  apprise  this  honorable  court  that  thorities. 

the  d/w///"^  5/a/fj  claim  exclusive  juris-  1.  This  answer   is  substantially   the 

diction  and  cognizance   of  the  crimes  same  as  that  found  in  2  Abbotts'  F.  22. 

alleged  in  said   indictment  and  of  the  Consult,    generally,    supra,    note    I, 

person  of  the  said  defendant  to  be  pro-  p.  1051. 

ceeded   against  under  the  laws  of  the  2.  Consult,    generally,    supra,    note 

said  United  States  for  the  crimes  in  said  i,  p.  1051. 

indictment  alleged.  8.  In  this  case  it  was   held  that  the 

The  attention  of  this  honorable  court  trial  court  erred  in  sustaining  the  ob- 
is respectfully  invited  to  the  fact  that  jection  to  the  plea. 
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corporation,  by  its  president,  M.  E.  IngalL,  comes  and  says  that  on 
the  1st  day  oi  July,  i878,  the  Chesapeake  and  Ohio  Railway  Company 
purchased  all  the  rights,  privileges,  franchises,  and  property  of  the 
Chesapeake  and  Ohio  Railroad  Company,  and  as  such  purchaser  the 
said  railway  company  succeeded  to  all  the  rights,  privileges,  fran- 
chises, and  property  of  the  Chesapeake  and  Ohio  Railroad  Company; 
and  that  on  1st  day  oi  July,  i882,  the  companies  aforesaid  had  com- 
pleted a  line  of  railway  from  the  waters  of  the  Chesapeake  Bay,  near 
Richmond  city,  in  the  state  of  Virginia,  to  the  mouth  of  Big  Sandy 
river,  in  the  county  of  Wayne,  in  the  state  of  West  Virginia;  and  that 
said  defendant,  the  Chesapeake  and  Ohio  Railway  Company,  at  the  time 
of  bringing  this  action,  was  and  is  now  operating  said  line  of  rail- 
way as  such  purchaser  as  aforesaid  in  and  through  the  states  of  Vir- 
ginia and  West  Virginia;  and  that  the  court  ought  not  to  have  or 
take  any  further  cognizance  of  the  action  aforesaid  of  the  plaintiff, 
because  it  says  that  the  cause  of  said  action  did  not,  nor  did  any 
part  thereof,  arise  in  said  Monroe  county,  but  that  the  cause  of  said 
action  and  every  part  thereof  (if  any  such  cause  there  was)  did  arise 
in  the  county  oi  Augusta,  State  of  Virginia;  and  that  after  the  com- 
pletion of  said  line  of  railway  neither  of  the  said  companies  had 
deemed  it  expedient  to  establish  the  principal  office  of  said  line  of 
railway  in  this  state,  and  had  established  the  principal  office  in  the 
city  of  Richmond,  state  of  Virginia,  and  at  the  time  of  issuing  said 
writ  the  defendant,  the  Chesapeake  and  Ohio  Railway  Company,  did  not 
have  its  principal  office  in  the  county  of  Monroe,  nor  did  its  president, 
who  is  chief  officer  thereof,  nor  did  any  of  the  chief  officers,  reside  in 
the  said  Monroe  county,  but  its  principal  office  was  at  the  time,  and 
ever  since  has  been,  and  now  is,  in  the  city  oi  Richmond,  state  of  Vir- 
ginia; and  the  president,  at  the  time  of  issuing  said  writ,  and  ever 
since,  and  now  is,  a  resident  of  the  city  of  Cincinnati,  county  of 
Hamilton,  state  of  Ohio;  and  at  the  time  of  issuing  of  said  writ  its 
other  chief  officers  were,  and  ever  since  have  been,  and  now  are,  resi- 
dents of  the  state  and  county  oi  New  York;  and  that  at  the  time  of 
issuing  of  said  writ  it  had  a  station  and  depot  on  its  line  of  railway 
opposite  the  city  of  Charleston,  county  of  Kanaiaha,  West  Virginia, 
which  station  or  depot  was  and  is  its  nearest  place  of  business  to  said 
city  of  Charleston,  and  that  at  the  time  of  issuing  of  said  writ,  and 

ever  since  have  been,  and  now  are,  J.  R.  Baldridge  and Mose- 

man,  two  agents  of  defendant,  in  charge  of  said  depot  and  station, 
upon  either  of  whom  said  writ  could  have  been  served  so  as  to  be 
fully  executed  upon  the  defendant;  and  that  at  the  time  of  the  issu- 
ing of  the  said  writ  the  said  station  and  depot  opposite  the  city  of 
Charleston  in  said  Kanawha  county  was  its  place  of  business  nearest 
to  the  said  city,  and  for  all  purposes  required  by  law  deemed  to  be 
its  principal  office  in  the  state  of  West  Virginia.  Whereupon  it  prays 
judgment  whether  this  court  can  or  will  take  any  further  cognizance 
of  the  action  aforesaid. 

Chesapeake  and  Ohio  Railway  Company.^ 
by  M.  E.  Ingalls,  President. 
[(  Verification.)'^ 

1.  Consult  the  title  Verifications. 
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* 
b.  Alleging  Jurisdiction  in  Federal  Court. 

Form  No.  12458.' 

State  of  Florida,  \  In   the  Circuit  Court   of  Duval  County,  Fourth 
Duval  Cownty .     j  Judicial  Circuit. 

The  United  States  of  America 
against 
Richard  Roe. 

Richard  Roe.,  the  above  named  defendant,  says  that  this  court  here 
ought  not  to  take,  nor  will  take,  cognizance  of  the  plea  aforesaid, 
because  he,  the  said  Richard  Roe,  says,  that  the  said  state  of  Florida 
is  one  part  or  member  of  the  United  States,  in  said  declaration  men- 
.tioned,  and  within  and  under  the  constitution,  laws  and  government 
of  the  same;  and  that  the  said  United  States  are  divided  into  districts, 
and  the  state  of  Florida  composes  two  of  the  said  districts,  for  the 
more  convenient  transaction  of  business  in  the  courts  of  the  United 
States,  one  of  which  said  two  districts  is  called  the  northern  dx^trxcX  of 
Florida,  and  within  which  last  mentioned  district  the  said  county  of 
Duval  is  contained:  And  the  said  Richard  Roe  further  says,  that 
within  the  said  northern  district  oi  Florida  thtrt  is,  and  at  the  time  of 
the  exhibition  of  the  bill  of  the  said  United  States  in  this  behalf,  and 
long  before  that  time  was,  a  Circuit  Court  of  the  United  States  called  a 
district  court,  holden  for  the  northern  district  of  Florida,  before  the 
judges  assigned  to  hold  the  said  court,  in  the  said  «^r///^r«  district  of 
Florida:  And  that  all  and  singular  pleas,  suits  or  actions  for  penal- 
ties and  forfeitures  incurred  under  the  laws  of  the  United  States,  to 
which  the  United  States  are  parties,  arising  within  the  said  northern 
district  of  Florida,  are,  and  at  the  time  of  the  exhibition  of  said  bill 
were,  and  of  right  ought  to  be,  pleaded  and  pleadable  within  the  said 
District  Court  of  the  United  States  holden  within  and  for  the  said 
northern  district  before  the  judges  thereof  for  the  time  being;  and  not 
in  the  Circuit  Court  of  said  Duval  county,  in  the  fourth  judicial  circuit 
of  the  state  of  Florida;  and  that  he,  the  said  Richard  Roe,  at  the  time 
of  exhibiting  the  said  bill,  and  before,  was,  and  from  thence  hitherto 
has  been,  resident  and  commorant  within  the  same  northern  district 
of  Florida,  that  is  to  say,  at  the  city  oi  Jacksoiwille,  in  the  county  of 
Duval  aforesaid,  where  the  said  offense  charged  in  the  said  declara- 
tion is  alleged  to  have  been  committed,  and  this  he  is  ready  to  verify 
to  the  said  court  here;  and  wherefore,  since  the  cause  of  action  afore- 
said arose  within  the  northern  district  oi  Florida  within  and  under  the 
government,  constitution  and  laws  of  the  said  United  States,  and  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the  United  States, 
and  to  which  the  said  United  States  are  a  party,  and  of  which  the  said 
District  Court  for  the  said  northern  district  of  Florida  has  exclusive 
original  cognizance,  the  said  defendant  prays  judgment  if  the  said 
Circuit  Court  of  the  said  Duval  county,  in   tht  fourth  judicial  circuit 

1.  This  is  substantially  the  plea  made  without  a  license.  On  demurrer,  the 
in  U.  S.  V.  Lathrop,  17  Johns.  (N.  Y.) 4.  plea  was  sustained,  Piatt,  J.,  dissent- 
In  that  case  the  action  was  one  of  debt,     ing. 

to  recover  a  penalty  under  an   act  of        Consult,   generally,   supra,    note    i, 
congress  relating  to  the  sale  of  liquor    p.  105 1. 
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of  the  state  of  Florida,  holden  under  and  in  virtue  of  the  laws  and 
constitution  of  the  state  of  Florida,  here,  will  or  ought  to  have  further 
cognizance  of  the  plea  aforesaid. 

Jeremiah  Mason,  Attorney  for  Defendant. 
(  Verification .  )^ 

e.  Setting:  Up  Removal  of  Cause  to  Federal  Court.* 

Form  No.  12459. 

(Precedent  in  Ayres  v.  Western  R.  Corp.,  45  N.  Y.  261.)* 

^Supreme  Court,  Ne7ii  York  County. 
John  B.  Ayres,  plaintiff, 

against  )■  Answer. 

The  Western  Railroad  Corporation,  defendant. 

I.   (^T he  first  answer  was  to  the  merits^ 

II. j*  And,  for  a  further  and  second  answer  to  said  complaint,  the 
defendant  alleges  that  the  said  plaintiff  is  a  citizen  of  the  State  of 
New  York,  and  the  said  defendant  is  a  citizen  of  the  State  of  Massa- 
chusetts; that  on  the  5thda.y  oi  July,  1S66,  a  petition  of  the  defendant, 
and  bond  with  sufficient  surety,  for  the  removal  of  this  action  for 
trial  into  the  Circuit  Court  of  the  United  States,  for  the  southern  dis- 
trict of  the  State  oi  New  York,  were  filed  with  the  clerk  of  the  city 
and  county  of  New  York,  according  to  the  statute  of  the  United 
States,  and  the  practice  in  such  case  made  and  provided;  that  notice 
of  the  filing  of  such  petition  and  bond;  and  that  this  court  would 
thereafter  be  moved  to  grant  the  prayer  of  said  petition  for  such 
removal,  on  the  ground  that  the  plaintiff  was  a  citizen  of  this  State, 
and  the  defendant  a  citizen  of  the  State  of  Massachusetts,  and  that 
the  matter  in  dispute  exceeded  the  sum  oi%500,  was  duly  served  upon 
the  plaintiff's  attorney;  that  the  said  motion  was  made  at  a  Special 
Term  of  this  court,  and,  on  the  13th  day  of  August,  1S66,  granted, 
and  it  was  thereby  ordered  that  the  said  security  so  offered  by  the 
defendant  be  accepted,  and  that  this  court  proceed  no  further  in  this 

1.  Consult  the  title  Verifications.  required  in  such  cases;  that  notice  of  a 

2.  Loss  of  jurisdiction  by  state  cotirt  by  motion  that  the  prayer  of  the  petition 
reason  of  proceedings  for  a  removal  of  be  granted  was  duly  served  and  motion 
the  cause  to  a  federal  court  may  be  made;  that  defendant  claimed  that  the 
raised  by  answer.  Shaft  v.  Phoenix  supreme  court  had  lost  its  jurisdiction; 
Mut.  L.  Ins.  Co.,  67  N.  Y.  544.  This  and  that  the  cause  was  removed  to  the 
was  an  action  upon  an  insurance  policy.  United  States  circuit  court. 

The  defendant    set    up  in  his  answer,  For    forms    connected    with    the    re- 

among   other    things,    that   the    action  moval  of   causes   from   state   courts  to 

was  commenced  by  service  of  summons  federal  court  consult  the  title  Removal 

upon   Bull,  a  person  appointed  by  de-  of  Causes. 

fendant  upon  whom  process  might  be  3.  In  this  case,  it  was  held  that  the  an- 
served,  and  who  was  its  general  man-  swer  was  sufficient  in  form  and  not  de- 
aging  agent  in  the  state;  that  defendant  murrable,  although  omitting  to  allege 
was,  at  the  time  of  the  commencement  that  the  filing  of  the  petition  and  bond 
of  the  action,  a  citizen  of  Connecticut;  for  removal  of  the  cause  to  the  federal 
that  the  matter  in  dispute  exceeded  five  court  was  at  the  time  of  entering  de- 
hundred  dollars;  that  at  the  time  of  fendant's  appearance  in  the  state  court, 
entering  defendant's  appearance  a  peti-  Consult,  generally,  supra,  note  I, 
tion  was   filed  for  the   removal   of   the  p.  1051. 

cause  into  the  circuit  court  of  the  United  4,  The    matter   enclosed   by  [  ]   will 

States  and  defendant  gave  the  security  not  be  found  in  the  reported  case. 
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cause,  and  that  the  same  be  removed  for  trial  into  the  Circuit  Court 
of  the  United  States,  for  the  southern  district  of  New  York;  that  upon 
an  appeal  from  said  order  to  the  \^GeneralY  Term  of  this  court,  taken 
by  the  said  plaintiff,  the  same  was  reversed,  with  costs,  by  the  said 
General  Term. 

And  the  said  defendant,  in  further  answer  to  the  said  complaint, 
alleges  that  all  the  proceedings  for  the  removal  of  said  action  into ' 
the  Circuit  Court  of  the  United  States  for  the  southern  district  of  New 
York,  were  in  conformity  to  and  in  accordance  with  the  statutes  of 
the  United  States,  and  the  practice  in  such  case  made  and  provided, 
and  that  all  the  provisions  of  said  statutes  and  practice  have  been 
complied  with  by  said  defendant,  and,  as  the  defendant  is  informed 
and  believes,  this  action  has  been  removed  for  trial  into  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  New  York, 
where  the  same  is  now  pending;  and  that  by  reason  thereof,  this 
court  has  lost  jurisdiction  over  the  same. 

[Wherefore  (^continuing  and  concluding  as  in  Form  No.  12440^]^ 

2.  Raised  by  Motion.^ 

Form  No.  12460.* 

{Commencing  as  in  Form  No.  12Jt50,  and  continuing  down  to  *.) 
The  court  has  not   jurisdiction  over  the  subject-matter  of  said 

cause  of  action,  in  this,  to  wit,  (stating  specifically  wherein  the  court 

has  not  jurisdiction^.^ 

(Signature  of  attorney  as  in  Form  No.  12450.) 

1.  General  terms  of  the  supreme  court  fendant  pleaded  in  abatement  *'  that 
have  been  abolished,  and  the  jurisdic-  the  writ  was  issued  as  a  writ  of  attach- 
tion  formerly  exercised  by  them  has  ment  in  an  action  of  trespass,  and  not 
been  conferred  upon  the  appellate  di-  on  contract  express  or  implied,  as  well 
vision  of  the  supreme  court.  N.  Y.  against  the  body  of  the  defendant  as 
Const.  (1895),  art.  6,  §  2.  against  his  goods,   chattels  or  estate; 

2.  The  matter  supplied  and  to  be  and  that  the  same  was  served  by  at- 
supplied  in  [  ]  will  not  be  found  in  the  taching  the  body  of  the  defendant, 
reported  case.                                        '  when,  by  the  law  of  the  land,  the  plain- 

3.  Motion  to  dismiss,  in  the  circuit  tiff  was  not  entitled  to  have  such  a 
court,  is  a  proper  method  of  raising  the  trustee  writ  of  attachment  against  the 
question  of  jurisdiction  as  to  amount  body  of  the  defendant,  nor  to  attach  or 
in  a  case  on  appeal  from  a  justice  who  arrest  the  body  of  the  defendant  on 
exceeded  his  jurisdiction.  Dillard  v.  such  process,"  etc.  On  demurrer  to 
St.  Louis,  etc.,  R.  Co.,  58  Mo.  69.  this   plea,  the  court  held  it  to  be  un- 

Jurisdiction   of   circuit   court,    as  to  questionably  good  as  a  motion  to  dis- 

amount  in  controversy,  may  be  raised  miss,  and  that,  as  the  question  involved 

by  a  motion   to  dismiss.     McClure  v.  the  jurisdiction  of  the  court   over  the 

Lay,  30  Ala.  208.  subject-matter    of    the   suit,    and   the 

Want  of  jurisdiction  of  the  subject-  ground  of  objection  appearing  on  the 

matter,  on  appeal   from  a  justice  of  the  face  of  the   record,  the  question    was' 

peace  to  the  circuit  court,  may  be  raised  properly  presented  in  that  form, 

by  a  motion  to  dismiss.     Butler  w.  Wag-  4.  Based  on   motion  in  Bell  z/.  White 

ner,  35  Wis.  54.  Lake   Lumber  Co.,  21  Neb.   525,  which 

Consult  also,  generally,  supra,  note  motion  was  made  before   a  justice  of 

2,  p.  T065.  the  peace. 

Plea  in  Abatement,  Treated  as  a  Motion  Consult,    generally,   supra,    note    2, 

to  Dismiss.  —  In  Ferris  v.  Ferris,  25  Vt.  p.  1065. 

KX),  an  action  of  trespass,  in  which  one  6.  See  jw/ra,  note  i,  p.  1066. 
Mosher  was  summoned  as  trustee,  de- 

10  E.  of  F.  P.  —  68.                     1073  Volume  la 


12461  JURISDICTION.  12461. 

Form  No.  i  2  4  6 1 . 
(Precedent  in  Stoughton  v.  Mott,  13  Vt.  175.)' 
IDeClancyS^u^ghton,  Jr.,  \  ^ rand  Isle  County  Court, 

Da^Jord  ^Mott.  \  /^^^^''^  Term,  a.  d.  i  HL  1^ 

And  now  the  defendant,  in  his  own  proper  person,  comes  before 
the  court  here,  and  insists  that  this  court  has  no  jurisdiction  of  this 
cause,  nor  any  legal  power  to  hear,  try  and  determine  the  same,  and 
that  original,  exclusive  jurisdiction  of  the  same,  and  all  legal  power 
and  right  to  hear,  try  and  determine  the  same,  is,  by  the  constitution 
and  laws  of  the  United  States,  vested  in  the  courts  of  the  said 
United  States,  because,  he  says  {setting  out  the  facts  showing  jurisdic- 
tion in  the  federal  court'). 

Whereupon,  inasmuch  as,  by  the  constitution  and  laws  of  the 
United  States,  original,  exclusive  jurisdiction  is  vested  in  the  courts 
of  the  United  States  to  hear,  try  and  determine  all  questions  relating 
to  the  {designating  briefly  the  subject-matter  of  the  proceeding).,  this 
defendant  prays  that  this  honorable  court  will  take  no  further  cogni- 
zance of  this  cause,  and  that  this  court  order  and  direct  that  the 
cause  be  dismissed  from  the  docket  of  this  court. 

[By  his  attorney, 

Jeremiah  Mason?^ 

1.  In  this  case  the   plaintiff  insisted  dismiss   overruled,    the   court  holding 

that  the  motion  was  out  of  time,  as  de-  that  although   the   motion  was  not  out 

fendant  had  pleaded  the  general  issue,  of  time  the  action  could  be  maintained 

which  admitted  the  jurisdiction  of  the  in  the  state  courts.     No  objection  was 

court;  the  county  court,  however,  heard  raised  to  the  form  of  the  motion, 
the   motion   as   on    demurrer  and  dis-        Consult,    generally,    supra,    note    2, 

missed  the   suit  for  want   of  jurisdic-  p.  1065. 

tion.     On  plaintiff's  exceptions  to  the        2.  The  matter  enclosed  by  []  will  not 

decision  of  the  county  court,  the  judg-  be  found  in  the  reported  case, 
ment  was  reversed  and  the  motion  to 
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JUSTIFICATION   OF  SURETIES. 

By  H.  G.  Connor,  Jr. 

I.  NOTICE  OF  OBJECTIONS  TO  SURETIES,  1075. 
II.  AFFIDAVIT  OF  JUSTIFICATION,  1077. 

1.  In  Getieral,  1077. 

2.  Justifying  in  Different  Amounts,  11 00. 

III.  NOTICE  OF  JUSTIFICATION,  1102. 

1.  On  Original  Obligation,  1102. 

2.  On  New  Obligation,  1104. 

IV.  Approval  of  Sureties  Justifying,  1105. 
I.  Notice  of  objections  to  sureties.^ 

1.  Beqnisites  of  Notice. — For  tke  formal  Nebraska.    —  Comp.    Stat.    (1899),   § 

parts  of  a  notice  in  a  particular  juris-  5751. 

diction  see  the  title  Notices.  Nevada.  —  Gen.  Stat.  (1885),  §  3125. 

For  statutory  provisions  relating  to  the  New  Mexico.  —  Comp.  Laws  (1897),  § 

notice  to  be  given  when  exception  has  2744. 

been  taken  to  the  sufliciency  of  sureties  New  York.  —  Code  Civ.  Proc.,  §§  577, 

see  1335- 

Arizona.  —  Rev.  Stat.  (1887),  §  2215  et  North  Carolina.  —Code  (1883),  §§  325, 

seq.  848. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  North  Dakota.  —  Rev.   Codes  (1895), 

§§  295,  5400.  §§  5317.  5335.  5358,  6676.            ,  „     ,    , 

Colorado.  —  Mills'  Anno.  Code  (1896),  Ohio.  —  Bates  Anno.  Stat.  (1897),  J^ 

§  82.  5504- 

ConnecHcut.  —  Gen.    Stat.    (1888),    §  Oklahoma.  —  Stat.    (1893),    §^  4038. 

932.  4061. 

Idaho.  —  Rev.  Stat.  (1887),  55  4275-  Oregon.  — }A\\Vs  Anno.  Laws  (1892). 

Michigan.  —  Comp.  Laws  (1897),  §§  §  116. 

10031,1(^62  ^/ j^^.  Pennsylvania.  —  Ct.    C.   PI.    Rules 

Minnesota.— Sl&t.  (1894),  §  5277-  (1892),  No.  37,  ^  146. 

Mississippi.  —Anno.  Code  (1892),  §§  Hhode  Island.  —  Gen.  Laws  (1896),  c. 

132,  3720.  272,  ^  4. 

Montana.  — Code  Civ.    Proc.   (1895),  C/tah.  —  Rev.    Stat.    (1898),  §§  3049. 

§  844.  3051- 
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Form  No.  12462.' 
State  of  Arkansas,  )    r,  ,    .•  ^-       •.  /-.       ^ 
County  of  Fu/askl  \  ^''^^'^'  ^'^^«'^  ^°"'"^- 

JoAn  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Simon  Stevenson,  Sheriff  of  Pulaski  County,  Arkansas: 

Please  take  notice,  that  John  Doe,  the  plaintiff  in  the  above  entitled 
action,  objects  to  the  bail  given  by  Richard  Roe,  the  defendant,  in 
the  above  entitled  action,  for  insufficiency,  for  the  following  xenons, 
to  wit,  {stating  reasons^,  and  that  on  the  ninth  day  of  October,  j899,  at 
ten  o'clock  in  the  /orenoon,  the  said  John  Doe  will  move  his  objec- 
tions to  the  said  bail  for  such  insufficiency  before  the  Fu /as ki  Circuit 
Court,  now  in  session  at  its  regular  October  term. 

Dated  this  second  diZ-y  of  October,  iS99. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

Form  No.  12463.* 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff  and  appellant, 
against 
Richard  Roc,  defendant  and  respondent. 

Please  take  notice,  that  Richard  Roe,  the  respondent  in  the  above 
entitled  action,  excepts  to  the  sufficiency  of  the  sureties  who  executed 
the  undertaking  herein  and  heretofore  filed  by  John  Doe,  the  appel- 
lant in  the  above  entitled  action,  in  the  office  of  the  county  clerk,  of 
Suffolk  county.  New  York,  on  the  second  da.y  of  October,  a.  d.  \W9,  on 
appeal  to  the  Appellate  Division  of  the  Supreme  Court  from  the  judg- 
ment herein  and  heretofore  rendered  and  entered  in  this  action  in 
favor  of  the  said  Richard  Roe,  and  against  the  said  John  Doe. 

{Signature,  date  and  address  as  in  Form  No.  6954-^ 

Form  No.  12464.^ 
(N.  Car.  Code  (1883),  §  909,  No.  21.) 
John  Doe 
against 
Richard  Roe. 
To  John  Lynch,  constable  (or  sheriff^  of  the  county  of  Nash. 

Take  notice,  that  the  plaintiff  does  not  accept  the  bail  offered  by 
the  defendant  in  this  action.* 
Yours,  etc. 

John  Doe,  Plaintiff, 
(or  Oliver  Ellsworth,  Attorney  for  Plaintiff). 
Dated  this  twenty- fourth  day  of  November,  iS96. 

West  Virginia. — Code  (1891),  c.   106,  §295.     See  also  list  of   statutes   cited 

§  6.  supra,  note  I,  p.  1075. 

Wisconsin.  — Sanb.  &  B.  Anno.  Stat.  2.  Nezu  York.  —  Code  Civ.  Proc,  §§ 

(1898),  §§  2721,  2743.  1335.    3050.     See   also   list  of   statutes 

Wyoming.   —  Rev.    Stat.   (1887),    §§  cited  supra,  note  i,  p.  1075. 

2852,3029.  3.  North   Carolina. — Code   (1883),    § 

See  also   list  of  statutes  cited  infra,  848.     See    also   list   of   statutes    cited 

note  3,  p.  1077.  supra    note  I,  p.  1075. 

1.  Arkansas: — Sand.  &  H.  Dig.  (1894),  4.  If  the  undertaking  is  defective  in 
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Form  No.  12465.' 
State  of  North  Dakota,  \  In  District  Court, 

County  of  Burleigh.       j      "     Sixth  Judicial  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant.  ) 
To  Simon  Stevenson,  Sheriff  of  the  County  of  Burleigh,  North  Dakota: 

You  will  please  take  notice,  that  the  plaintiff  in  the  above  entitled 
action  hereby  excepts  to  the  sufficiency  of  the  undertaking  and  the 
sureties  thereon,  given  as  bail  by  Richard  Roe,  defendant  in  said 
action,  and  served  upon  you  on  the  second  ^?^y  of  October,  i899,  by 
said  defendant,  for  the  purpose  of  releasing  the  said  defendant  from 
custody  as  provided  by  law.  And  said  plaintiff  hereby  demands  that 
said  sureties  be  required  to  justify  in  accordance  with  the  statute  in 
such  case  made  and  provided. 

Dated  this  eighth  day  of  December,  i899. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  12466.* 

State  of  North  Dakota,  \  In  Justice  Court,  before  Abraham  Kent 

County  oi  Burleigh.        \     '  Justice  of  the  Peace. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Simon  Stevenson,  Sheriff  of  the  County  of  Burleigh,  N.  D. 

You  will  please  take  notice,  that  the  plaintiff  in  the  above  entitled 
action  hereby  excepts  to  the  sufficiency  of  the  undertaking  and  the 
sureties  thereon,  given  by  the  defendant  in  said  action,  and  served 
upon  you  on  the  second  day  of  October,  iS99,  by  said  plaintiff,  for  the 
discharge  and  release  of  the  property  taken  and  now  held  by  you 
under  and  by  virtue  of  (^stating  process  or  other  papers  under  which 
property  is  held'). 

Dated  at  Bismarck  this  ninth  day  of  October,  a.  d.  \W9. 

Oliver  Ellsivorth,  Plaintiff's  Attorney. 

II.  AFFIDAVIT  OF  JUSTIFICATION. 

1.  In  General.^ 

form  or  otherwise,  add  also  the  follow-  Statutory     Proyisions  —  Generally.  — 

ing  words:   "and  further,  he  excepts  to  Statutes  relating  to  the  justification  of 

the  form  and  sufficiency  of  the  under-  sureties  upon  bonds  or   undertakings, 

taking."  generally,  are  as  follows: 

1.  North  Dakota. —  'Rt\.Co<iesCi9,c)S),  Arkansas. —SdiTiA.  &  H.  Dig.  (1894). 
§  5317.     See  also  list  of  statutes  cited  §  5988. 

supra,  note  I,  p.  1075.  California.— ^Codc  Civ.  Free.  (1897), 

2.  North  Dakota.— Rev.  CoAts(lic)S),     §1057. 

SS  5335  <"'  •f'"^-.  6676.     See   also   list  of         Colorado.  —  Mills' Anno.  Code  (1896), 

statutes  cited  supra,  note  i,  p.  1075.  §  421. 

3.  Eequiaites  of  Affidavit,  Generally.  —        Idaho.  —  Rev.  Stat._  (1887).  §  4934- 
For  formal   parts  of  an  affidavit  in   a        Indiana.  —  Horner's   Stat.    (1896),    § 
particular    jurisdiction    see    the    title  1281. 

Affidavits,  vol.  i,  p.  548.  Iowa.  —  Code  (1897),  ^358- 
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Kansas. — Gen.  Stat.  (1897),  c.  95,  §§  Michigan.  —  Comp.    Laws   (1897),  §§ 

552,  553-  10557.  10567. 

Kentucky.  —  Bullitt's     Civ.     Code  Minnesota.  —  Stat.  (1894),  §  5290. 

(1895),  §  684.  Mississippi.  — Anno.  Code  (1892),  §§ 

Maryland.  —  Pub.  Gen.  Laws  (1888),  130,  132,  141. 

art.  17,  §  26.  Missouri.  —  Rev.  Stat.  (1889),  §§  527, 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  528. 

161,  §  104.  Montana. — Code  Civ.  Proc.  (1895),  § 

Montana.  —  Code   Civ.    Proc.   (1895),  913. 

§  1899.  Nebraska.  —  Comp.    Stat.     (1899),    § 

Nebraska. — Comp.    Stat.     (1899),     §  5784. 

6418  et  seq.  Nevada.  —  Gen.  Stat.  (1885),  §^5  3147, 

iV>z/a^a.  —  Gen.  Stat.  (1885),  §5§  1748,  3148. 


3626. 

New  York.  —  Code  Civ.  Proc,  § 
812  et  seq.;  Hun's  Ct.  Rules  (1896), 
No.  5. 

Ohio.  —  Bates'  Anno.  Stat.  (1897).  § 
4952  et  seq. 


New  Jersey. — Gen.  Stat.  (1895),  p. 
104.  §  33- 

Neiv  Mexico. —  Comp.  Laws  (1897),  §§ 
2692,  2693. 

New  York.  —  Code  Civ.  Proc,  §  640. 

N'orth  Carolina. — Code  (1883),  §§  356, 


Pennsylvania.  —  Ct.    C.     PI.     Rules     378;  Clark's  Code  Civ.    Proc.  (1891),  § 
(1892),   No.   37;   Phila.   Co.   Ct.   C.    PI.     378. 


Rules  (1897),  No.  10. 

South    Carolina.  —  Code    Civ.    Proc. 
(1893),  §  72;  Cir.  Ct.  Rules,  No.  66. 

Utah.  —  R&w.  Stat.  (1898),  §  3493. 

Wisconsin. — Stat.  (1898),  §  2704. 


Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4952.  5523.  5568. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  146. 

South   Carolina.  —  Code     Civ.    Proc. 


Wyoming. — Rev.  Stat.  (1887),  §5^2342,  (1893),  §§  251,  263. 
2343.  South   Dakota.  —  Dak.   Comp.    Laws 

Federal   Courts.  — \3.    S.    Rev.    Stat.  (1887),  §  5010. 
(1898),  §  911;  18  U.  S.  Stat,  at  L.  (1875),  ~       Texas.  —  Rev.  Stat.  (1895),  §  190. 
cc.  95,  132;  286  Stat,  at  L.  (1894),  c  2S2;  Utah.  —  Rev.    Stat.    (1898),   §§  3068, 

30  U.  S.  Stat,  at  L,  (1898),  c  541,  §  50.  3085. 

On  attachment  bonds  or  undertakings  Virginia.  —  Code  (1887),  §  2968. 

see  Washington. — 2   Hills    Anno.    Stat. 

Alabama.— Q\\.  Code  (1896),  §§  528,  (1891),  §  293. 


555- 

Arizona.  —  Rev.   Stat.  (1886),  §  40. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§328. 

California. — Code  Civ.  Proc.  (1897), 

§  555- 

Colorado.  —  Mills'  Anno.  Code  (1896), 

^95. 

Connecticut.  — Gen.  Stat.  (1888),  §§ 
924,  928. 

Florida.  —  Rev.  Stat.  (1892),  §§  1646, 
1652. 

Georgia. —  2  Code  (1895),  §5^  4512,  4514. 

Idaho.  —  Rev.  Stat.  (1S87),  §  4304. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  II,  pars.  4,  15. 


West  Virginia. — Code  (1S91),  c  106, 
§6. 

Wisconsin. — Stat.  (1898),  §  2732. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2871. 

On  bail  bonds  or  bail  undertakings  in 
civil  cases  see 

Arkansas.  —  Sand.  &  H.    Dig.  (1894), 

§294. 

California.  —  Code  Civ.  Proc.  (1897), 
§  492  et  seq. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§246. 

Connecticut.—  Gen.  Stat.  (1888),  §956. 

Georgia.  —  2  Code  (1895),  §  4604. 

Idaho.  —  Rev.  Stat.  (1882),  §  4256. 

Illinois.  —  Starr   &    C.    Anno.    Stat. 


Indiana.  —  Horner's    Stat.    (1896),  §    (1896),  c.  16,  pars.  3-6 


917. 

/tfwff.  —  Code  (1897),  §  3885. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95, 
§g  192,  199,  200.  • 

Kentucky.— ^\i\\:\\.l'%  Civ.  Code  (1895), 
^198. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  9,  §  12. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
161,  §  122. 


Indiana.  —  Horner's  Stat.  (1896),  §§ 
818,  858.  1179. 

Kansas. — Gen.  Stat.  (1897),  c.  95,  § 
149. 

Kentucky. — Bullitt's  Civ.  Code  (1895). 

§154. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
163,  §  3. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
10032,  10395. 
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Montana.  —Code  Civ.  Proc.  (1895),  §         Montana.  —  Pen    Code  (1895).  §  2352. 

804.  Nebraska.  —  Com  p.     Stat.    (1899).    ^ 

Nevada. — Gen.  Stat.  (1885),  §§  3098,     7071. 


Nevada.  — Gen.  Stat.  (1885),  §§  4385, 
4386. 

New  Jersey-  —  Gen.  Stat.  (1895),  p. 
iri9>§  i;  p.  2548,  §85. 

y\  ew  Mexico.  —  Com  p.  Laws  (1897),  g 

3436- 

New  York.  —  Cook's  Code  Grim. 
Proc.  (1898).  §§  569-572. 

North  Carolina.  —  Code  (1883),  §  1 139. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
7159,  7160. 

Oklahoma. — Stat.  (1893),  §  5502. 

Oregon. —  Hill's  Anno.  Laws  (1892), 
§  1472. 

South  Carolina. — Crim.   Stat.  (1893), 

§  34- 

Texas.  —  Code  Crim.   Proc.  (1895),  § 
Code  (1891),  c.  106,     315. 

Utah.  — Rev.  Stat.  (189S),  §4996. 
Virginia. — Code  (1887),  c.  194. 
Washington.  —  2    Hill's  Anno.    Stat. 
(1891),  ^  1590. 

iVest  Virginia.  —  Code  (1891),  c.  156, 
§^6-8. 

Wisconsin.  — Stat.  (1898),  §  4794. 
Wyoming.  —  Rev.  Stat.  (1897),  §  3220. 
On  claim  and  delivery  bonds  or  under- 
takings see 

Arizona.  —Rev.  Stat.  (1887),  §  I96. 
California. — Code  Civ.   Proc.  (1897), 
Pen.    Code   (1897),    §§     §  5"- 

Colorado.  —  Mills'  Anno.  Code  (1896), 


3110,  3111. 

New  York. —  Code  Civ.  Proc,  §§  579, 
580. 

North  Carolina.  —  Code  ( 1883),  ^  306. 

Ohio.  —  Bates'  Anno.  Stat,  f x897^,  §§ 
5493.  5506. 

Oklahoma.  —  Stat.  (1893),  g§  4027, 
4037,  4440. 

Oregon.  —  Hills'  Anno.  Stat.  (1892), 
§S  "8,  119. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §§  215,  216. 

Utah.  —  Rev.  Stat.  (1898),  §§  3025, 
3026,  3493. 

Virginia.  —  Code  (1887),  ^  2991. 

Washington.  —  2  Hill's  Anno.  Stat. 
<i89i),  §§  245,  246. 

West  Virginia.  - 
§32. 

Wisconsin. .—  Stat.    (1898),    §§   2704, 

2705. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2054. 

On  bail  bonds  or  undertakings  in 
criminal  cases  see 

Alabama.  —  Crim.  Code  (1896),  §§ 
4363,  4366. 

Arizona.  —  Pen.  Code  (1886),  §^  1942, 

1943- 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2009. 

California 
1279,  1280, 


Colorado.  —  Mills'  Anno.   Stat.  (1891).  §§  84,  88. 

§1455.  Idaho.— Rev.    Stat.  (1887),    §§4274, 

Connecticut.  —  Gen.  Stat.  (1888),  g  l6i2  4278. 

et  seq.  Kentucky. —  Bullitt's  Civ.  Code (1895), 

Florida.  —Rev.  Stat.  (1892), §  2877.  §  184. 

Georgia. — 3  Ga.  Code  (1895),  ^  932.  Minnesota.  —  Stat.    (1894),    §§  5276, 

Idaho.— Rev.    Stat.   (1887),  §§    8108,  5279-5282. 

8iO(;.  Montana.-  -Code   Civ.    Proc.  (1895), 

Illinois.  —  Starr    &   C.    Anno.    Stat.  §  851. 

(1896).  c.  38,  par.  481.  Nevada.— Gen.  Stat.  (1885),  §§  3124, 

Indiana.  —  Horner's  Stat.  (1896),  §§  3127,  3128. 

1 710,  171 1.  North  Carolina.  —  Code  (1883),  §§  324, 

lotva.  —  Code  (1897),  §  5096.  328. 

Kansas.  —Gen.  Stat.  {1897),  c  102,  §§  Oregon.  —  Hill's  Anno.  Laws  (1892), 


135-141. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  76. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  87.  §  7. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
212,  §  21. 

Michigan.  —  Comp.  Laws  (1882),  § 
§11871. 

Minnesota. — Stat.  (1894),  §  7164. 

Mississippi.  —  Anno.  Code  (1892),  § 
1391. 

Missouri.  —  Rev.  Stat.  (1889),  §  4022. 


§  139- 

South  Carolina.  —  Code    Civ.     Proc. 

(1893),  §  234- 

Utah.—Kev.  Stat.  (1898),  g  3052. 

Washins^ton.  —  2  Hill's    Anno.  Stat. 
(1891).  g  261. 

Wisconsin.  — Sla.1.  (1898),  g  4794. 
On  replevin  bonds  or  undertakings  see 

Arkansas. -S^nA.   &   H.  Dig.  (1894), 

g  6387. 

Connecticut.  —  Gen.    Stat.    (1888),    § 
1327. 

Florida.  — Rev.  Stat.  (1892).  §  1713. 
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Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  119,  par.  10. 

Indiana.  —  Horner  's  Stat.  (1896),  § 
1270. 

Iowa.  —  Code  (1897),  §  4167. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
178. 

Kentucky. — Stat.  (1894),  §  1667. 

Maryland. —Puh.  Gen.  Laws  (1888), 
art.  52,  §  47. 

Massachusetts.  — Pub.  Stat.  (1882),  c. 
184,  §§  T2,  18,  ig. 

Michigan.  —  Comp.  Laws  (1882),  §§ 
10658,  10662  et  seq. 

Mississippi.  — Anno.  Code  (1892),  §§ 
147.  3715,  3716,  3718. 

Missouri.  —  Rev.  Stat.  (1889),  §§  7481, 
7482. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
5748. 

New  Jersey. — Gen.  Stat.  ^1895),  p. 
2772,  8  8. 

New  Mexico.  — Comp.  Laws  (1897), 
§  2743. 

New  York.  —  Code  Civ.  Proc,  §  1699. 

Ohio.  —  Bates'  Anno.  Slat.  <^i897),  § 
5823. 

Oklahoma. — Stat.  (1893),  §g  4056,  4060. 

Tennessee.  — Code  (1896),  5^  5131. 

Wisconsin. — Stat.  (1898),  i^^  2723,  2724. 

Wyoming.  — Rev.  Stat.  (1887),  §  3029. 

On  official  bonds  or  undertakings  see 

Alabama.  —  Civ.  Code  (1896),  §3075. 

Arizona. — Rev.  Stat.   (1887),   g  3080. 

Arkansas.  —Sand.  &  H.  Dig.  (1894), 
§  5398;  Const.,  art.  ig,  §  21. 

California. — Pol.  Code  (1897),  §  955. 

Colorado.  —  Mills'  Anno.  Stat.  (i8gi), 
§  32g5  et  seq. 

Florida.  —  Rev.   Stat.  (i8g2),  §§  621, 

1383. 

Georgia.  —  i  Code  (i8g5),  §  246-248. 

Idaho.  — Rev.  Stat.  (1887),  ^  3g7. 

Io7tia.  — Code  (i8g7),  §  11 87. 

Kansas.  — Gen.  Stat.  (i8g7),  c.  43,  §  i. 

Kentucky.  —  Bullitt's  Civ. Code  (iSgs), 
§684. 

Michigan.  —  Comp.  Laws  (1882),  §§ 
150  et  seq.,  I5g  et  seq. 

Mississippi. — Anno.  Code  (1882),  § 
3058. 

Missouri.— Rev.  Stat.  (i88g),  §§  8go, 
8363. 

Montana. —  Pol.  Code  (i8g5),  8  1058. 

Nebraska.  — Comp.  Stat.  <i8gg),  §7og. 

Nevada.— Gen.  Stat.  (1885),  t^  1748. 

New  York.  —  Code  Civ.  Proc,  §  812. 

North  Carolina. —Code  (1883).  §  1876. 

Oklahoma. —  Stat.  (i8g3),g§  4630,  4631. 

South  Carolina.— Rev.  Stat.  (l8g3),  § 
507. 

Utah.  —  Rev.  Stat.  (i8g8),  §  3493. 


Washington.  —  1  Hill's  Anno.  Stat. 
(1891),  §  2gio. 

Wisconsin.  —  Stat.  (l8g8),  §  2704. 

Bonds  and  undertakings  stand  in  the 
same  position  with  respect  to  the  justifi- 
cation of  sureties  thereon.  Canfield  v. 
Bates,  13  Cal.  606. 

Who  may  Justify.  —  No  attorney  shall 
give  bail  or  recognizance  as  principal 
or  surety.  Me  Supreme  Jud.  Ct.  Rules, 
No.  42.  See  also  list  of  statutes  cited^ 
supra,  this  note. 

As  a  rule,  the  surety  himself  must 
justify,  as  the  affidavit  of  another  as  to 
the  pecuniary  reputation  of  the  surety 
will  not  answer  the  demands  of  the  law. 
Morphew  v.  Tatem,  8g  N.  Car.  1S3;, 
Harshaw  v.  McDowell,  8g  N.  Car.  181. 
But  compare  West  v.  Woolfolk,  21  Fla. 
i8g,  in  which  is  set  out  an  affidavit 
made  by  one  other  than  the  surety. 
See  also  infra,  this  note,  p.  1081. 

Where  there  are  two  or  more  sureties^ 
they  must,  in  the  aggregate,  have  the 
qualifications  prescribed  by  the  statute. 
Wasson  v.  Mitchell,  18  Iowa  153.  See 
also  list  of  statutes  cited  supra,  this  note. 

Before  Whom  must  Justify.  —  If  the 
sureties  justify  before  a  county  judge, 
it  must  be  the  judge  of  the  county 
where  the  suit  is  brought.  Tevis  v. 
O'Connell,  21  Cal.  512.  See  also  list  of 
statutes  cited  supra,  this  note. 

Compliance  with  Statutory  Requirements. 
—  The  affidavit  is  sufficient  if  it  com- 
plies with  the  provisions  of  the  statute. 
Taaffe  v.  Rosenthal,  7  Cal.  514. 

Amendment  of  Affidavit. —  The  affidavit 
of  justification  may  be  required  to  be 
amended  so  as  to  conform  to  the  lan- 
guage of  the  statute.  Robinson  v. 
Burton,  5  Kan.  2g3.  See,  generally, 
the  title  Amendments,  vol.  i,  p.  712. 

But  one  justification  of  sureties  can,  it 
seems,  be  had,  under  the  ruling  of  Hill 
V.  Finnigan,  54  Cal.  4g3. 

Precedents.  —  In  Taaffe  v.  Rosenthal, 
7  Cal.  514,  the  affidavit  of  the  justifica- 
tion was  as  follows: 
"  State  of  California,  County  oi  Nevada, 
ss. 

J.  C.  Abbott  and  Thomas  Brady,  each 
being  duly  sworn,  deposes  and  says 
that  they  are  worth  the  sum  of  twelve 
hundred  dollars  over  and  above  his  just 
debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution. 

/.  C.  Abbott, 
Thomas  Brady. 

Subscribed  and  sworn  to  before  me 
this  i8ih  day  of  November,  i8j<5. 

J.  H.  Bostwick,  Clerk." 
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Form  No.  Z2467.' 

The  State  of -^/a/^awa,  )  T    ..u    ^-      -^z- 
Jefferson  County.  [  ^"  ^^^  ^^^^"'^  Court. 

Personally  appeared  before  me,  Calvin  Clark,  clerk  of  the  Circuit 
Court  of  Jefferson  county,  Alabama,  John  Fen,  one  of  the  sureties  on 
the  bond  oi  John  Doe,  in  the  case  oi  John  Doe,  plaintiff,  against 
Richard  Roe,  defendant,  who  being  duly  sworn  according  to  law 
deposes  and  says  that  he  is  seised  and  possessed  in  his  own  right, 
over  and  above  all  his  just  debts,  the  liabilities  not  including  prop- 
erty exempt  by  law  from  levy  and  sale  under  execution  issued  from 
any  courts  of  law  or  equity  within  this  state,  of  a  clear,  unincumbered 


In  this  case  it  was  held  that  the 
words  "each  being  duly  sworn  deposes 
and  says  they  are  worth"  was  equiva- 
lent to  the  saying,  "  being  duly  sworn 
depose  and  say  that  they  are  each 
•worth,"  etc.,  and  the  case  was  cited  with 
approval  in  Curiae  v.  Packard,  29  Cal. 
194.  However,  this  form  does  not  seem 
to  answer  the  requirements  of  the  pres- 
ent. See  Cal.  Code  Civ.  Proc.  (1897), 
§§  555.  I057'  See  infra.  Form  No. 
12471- 

In  West  V.  Woolfolk,  21  Fla.  189,  the 
following  certificate  is  set  out: 

^^ First  Judicial   Circuit  of  Florida  — 
Circuit  CouxX.  ol Jackson  County. 
Theophilus  West,  Plaintiff, 
versus 
Joseph  W.  Woolfolk,  Defendant. 

Before  me  came  Charles  W.  Davis, 
who,  being  duly  sworn,  says  that  he  is 
worth  over  the  sum  ol  four  hundred 
and  twelve  and jo-ioo  dollars  over  and 
-above  all  his  just  debts  and  liabilities 
and  above  his  constitutional  and  stat- 
utory exemptions  allowed  him  under 
the  laws  of  the  State  of  Florida,  and 
that  he  was  at  the  time  of  the  signing 
of  the  attachment  bond  in  this  case. 
C.   W.  Davis. 

Sworn  to  and  subscribed  before  me 
J!ist  day  oijune,  A.  D.  i8<K^. 

Frank  Philips, 
Clerk  Circuit  Court." 

In  West  V.  Woolfolk,  21  Fla.  i8g,  is 
found  also  the  following  form,  which 
was  held  to  be  a  compliance  of  the  stat- 
ute requiring  one  to  justify  upon  an 
attachment  bond: 

''^ First  Judicial  Circuit  of  Florida  — 

Circuit  Court  oi  Jackson  County. 

Theophilus  West,  Plaintiff, 

vs. 

Joseph  W.   Woolfolk,  Defendant. 

Before  me  personally  came  Theophilus 
West,  who,  being  duly  sworn,  says 
Theo.  D.  West  is  worth  over  the  sum  of 


four  hundred  and  twelve  jo-ioo  dollars 
over  and  above  all  his  just  debts  and 
liabilities.  That  Theo.  D.  West  owns  a 
half  interest  in  the  stock  of  drugs, 
medicines,  etc.,  of  the  firm  of  Theo. 
West  &'  Son,  in  the  town  of  Marianna, 
Florida.  That  said  stock  of  drugs, 
medicines,  etc.,  and  the  notes,  accounts 
and  indebtedness  owing  to  Theo.  West 
&^  Son  are  worth  at  least  twenty-five 
hundred  dollars,  while  the  liabilities  of 
the  firm  will  not  exceed  one  thousattd 
dollars.  That  he  is  thoroughly  con- 
versant with  the  business  affairs  of 
Theo.  D.  West,  and  that  the  liabilities  of 
Theo.  D.  West  individually  will  not  ex- 
ceed one  hundred  dollars.  That  Theo. 
D.  West  is  at  present  absent  from  the 
town  of  Marianna,  Florida. 

Theo.  W.   West. 

Sworn  to  and  subscribed  before  me 
June  21,  1^84. 

Frank  Philips, 
Clerk  Circuit  Court." 

In  U.  S.  V.  Eldredge,  5  Utah  161,  is 
set  out  the  following  justification: 

"  Territory  of  Utah,  County  of  Salt 
Lake,  ss.:  Horace  S,  Eldredge  anil  Fran- 
cis Armstrong,  being  each  duly  sworn, 
each  for  himself,  says  he  is  a  resident 
and  freeholder  in  said  territory  of  Utah, 
and  is  worth  the  amount  specified  in 
the  foregoing  undertaking,  over  and 
above  all  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution. 
Francis  Armstrong. 
H.  S.  Eldredge. 

Sworn  to  and  subscribed  before  me, 
this  twenty-seventh  day  of  February, 
\%86. 

E.  B.  Cr»V<rA/(Oa',  Commissioner." 

For'other  illustrations  of  justificatior» 
of  sureties  see  Forms  Nos.  605,  609, 
2717,  2727,  2733,  2734,  7435,  11017. 
11353. 

1.  Alabama.— C\v .  Code  (1896).  §447- 
See  also,  generally,  supra,  note  3,  p.  1077. 
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estate  of  the  value  of  one  thousand  dollars,   within  the  jurisdiction 
of  this  state. 

John  Fen. 

Subscribed  and  sworn  to  before  me  this  first  dav  of  October.,  a.  d. 
\Z99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12468. 

Territory  of  Arizona.,  \ 
County  of  Pima.  J 

John  Fen,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

I.  That  he  is  one  of  the  sureties  who  executed  and  whose  name  is 
subscribed  to  the  foregoing  bond  (or  undertaking^. 

II.  That  he  is  a  resident  and  a  householder  {or  freeholder')  within 
the  said  territory  of  Arizona. 

III.  That  he  is  worth  the  amount  for  which  he  has  become  liable 
on  said  bond  exclusive  of  property,  exempt  from  execution  and  after 
paying  all  debts. 

John  Fen. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
iW9. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court 

of  Pima  County,  Arizona. 


^}ss. 


Form  No.  12469.^ 

State  oi  Arkansas, 
County  of  Pulaski. 

John  Fen,  being  first  duly  sworn  according  to  law,  upon  oath 
says: 

I.  That  he  is  one  of  the  sureties  upon  the  above  and  foregoing 
bond  (or  undertaking). 

II.  That  he  is  a  resident  of  the  state  of  Arkansas. 

III.  That  he  is  worth  double  the  sum  to  be  secured  by  said  bond 
(or  undertaking)  beyond  the  amount  of  his  debts,  to  wit,  the  sum  of 
vne  thousand  dollars. 

IV.  That  he  has  property  liable  to  execution  in  the  state  of  Arkan- 
sas, equal  to  the  sum  to  be  secured  by  said  bond  (or  undertaking),  to 
wit,  the  sum  oi  five  hundred  do\\a.rs. 

John  Fen. 
Sworn  and  subscribed  to  before  me  this  second  day  of  October,  a.  d. 
\W9. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court 

of  Pulaski  County,  Arkansas. 

1.  Arizona.  —  Rev.  Stat.  (1887),  §  196.  v.  Ellis,  (Arizona,   1894)  36  Pac.   Rep. 

See     also,   generally,    supra,    note    3,  37. 
p.  1077.  2.  Arkansas. —  Sand.  &  H.  Dig.(i894), 

Arizona  Rev.  Stat.  (1887),  §  868,  pro-  §  5988. 
viding    that    bonds    on    appeal    should         Nevada. — Gen.  Stat.  (1885),  §  1748. 

be  justified,    was   held    to   be    manda-  See    also,    generally,    supra,    note    3, 

tory   in   its   requirements.      McDonald  p.  1077. 
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Form  No.  12470.' 

State  of  California,  ) 
County  of  Marin.     \ 

John  Fen  and  Ricliard  Den,  being  first  severally  and  duly  sworn 
according  to  law,  upon  his  oath  each  for  himself  and  not  one  for  the 
other,  says: 

I.  That  he  is  one  of  the  persons  named  in  and  who  subscribed  the 
above  and  foregoing  bond  (or  undertaking),  as  a  surety  thereto. 

II.  That  he  is  a  resident  of  the  state  of  California,  and  a  house- 
holder {ox  freeholder'),  within  said  state  of  California. 

III.  That  he  is  worth  the  sum  specified  in  the  undertaking  over 
and  above  all  his  just  debts  and  liabilities  exclusive  of  property 
exempt  from  execution. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 

(seal)  Calvin  Clark,  County  Clerk  of 

Marin  County,  California. 


State  of  California,  y_ 


Form  No.  12471.' 
(Precedent  in  People  v.  Bartman,  81  Cal.  201.) 

City  and  County  of  San  Francisco.  \ 

J.  A.  Bartman,  being  duly  sworn,  deposes  and  says  that  he  is  a 
resident  of  the  city  and  county  of  San  Francisco,  state  of  California, 
and  a  freeholder  in  said  state  of  California,  and  that  he  is  worth  the 
sum  of  three  hundred  dollars,  exclusive  of  property  exempt  from  exe- 
cution, and  over  and  ^bove  all  debts  and  liabilities.  [Five  lots  in 
block  210,  Alameda  County.  J^ 

John  A.  Bartman. 

Subscribed  and  sworn  to  [before  me  this  10th  day  oi  June,  i8^9. 

John  Hancock,  County  Clerk].* 

Form  No.  12472.* 
State  of  Colorado,       ) 
County  of  Arapahoe,  f  ^^' 

John  Fen  and  Richard  Den,  being  severally  and  duly  sworn,  each 
for  himself,  says: 

1.  California.  —  Code  Civ.  Proc.  with  the  remainder  of  the  affidavit, 
{1S97),    §    1057.      See   also,    generally,     were  mere  surplusage. 

supra,    note  3,  p.  1077.  4.  The  words  supplied  in  [  ]  will  not 

2.  California.  —  Pen.   Code  (1897).  8     be  found  in  the  reported  case. 

1279.     See  also,  generally,  jM/r<7,   note        6.  Colorado.  —  Mills     Anno-    Code 
3,  p.  1077.  (1896),    ^    421.      See    also,    generally, 

3.  The    question    in    this   case   was     supra,  note  3,  p.  1077. 

whether  the  words  '"Five  lots  in  block  Sureties  on  all  bonds  or  undertakings 

.2IO,  in  Alameda  County,"  were  such  a  shall  justify  by  affidavit  showing  that 

material  part  of  the  affidavit  as  would  they  are  residents  of  this  state,   their 

support   indictment  for   perjury  when  place  of  residence  and  their  ownership 

the  affiant  did  not  own  such  property;  of  property  over  and  above  their  just 

the  court  held  that  these  words,  having  debts  and  liabilities,   subject   to   levy 

no  grammatical  or  logical  connection  and  sale  on  execution  of  the  value  of 

1083  Volifme  10. 


12472.  JUSTIFICATION  OF  SURETIES.  12474. 

I.  That  he  is  one  of  the  sureties  whose  names  are  subscribed  to- 
the  foregoing  bond  (or  U7idertaking). 

II.  That  he  is  a  resident  and  freeholder  (or  householder)^  within 
the  county  of  Arapahoe^  state  of  Colorado. 

III.  That  he  is  worth  the  sum  specified  in  the  said  undertaking  as 
the  penalty  thereof  over  and  above  his  just  debts  and  liabilities  in 
property  not  by  law  exempt  from  execution  in  this  state. 

John  Fen. 
RicJiard  Den. 
Subscribed  and   sworn   to  before   me  this  second  day  of  October^ 
A.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court  of 

Arapahoe  County,  Colorado. 


ss. 


Form  No.  12473. 
State  of  Florida, ) 
Leon  County.        j 

Before  me,  the  subscriber,  clerk  of  the  Circuit  Court,  within  and 
for  said  county,  personally  came  John  Fen,  who  being  first  duly 
sworn  according  to  law,  upon  his  oath  says: 

I.  That  he  is  one  of  the  sureties  who  executed  and  whose  name  is 
subscribed  to  the  above  and  foregoing  bond, 

II.  That  he  is  a  resident  of  the  county  of  Leon,  in  the  state  of  Florida. 

III.  That  he  has  sufficient  visible  property  within  said  county  of 
Leon,  unincumbered  and  not  exempt  from  sale  on  legal  process,  to 
make  good  his  said  bond. 

John  Fen. 
Sworn  to  and  subscribed  before  me  this  second  day  of  October,  a.  d. 
\W9. 
(seal)  Calvin  Clark,  Clerk. 

Form  No.  12474.' 
Georgia,  Bibb  County  : 

In  person  appeared  before  me,  Norton  Porter,  a  notary  public  in 
and  for  said  county,  John  Fen,  who  being  first  duly  sworn  according 
to  law,  upon  his  oath  says: 

I.  That  he  is  one  of  the  sureties  whose  name  is  subscribed  to  and 
who  executed  the  above  and  foregoing  bond. 

II.  That  he  is  a  resident  of  said  county  of  Bibb,  in  the  said  state 
of  Georgia,  and  that  he  is  also  a  freeholder  of  said  county. 

III.  That  he  is  worth  the  amount  of  said  bond  over  and  above  his 
homestead,  to  wit,  the  sum  of  twenty  thousand  dollars,  his  property 
consisting  of  the  following  described  property,  to  wit,  real  estate 
(describing  the  real  estate'),  of  the  value  of  ten  thousand  dollars ;  and 
personal  property  {describing  personal  property),  of  the  value  of  ten 
thousand  dollars. 

lohn  Fen. 

the   penalty    of    the    bond    or    under-     10.     See   also,   generally,    supra,    note 
taking.      Colo.    Dist.    Ct.     Rules     (2d     3,  p.  1077. 

Jud.  Dist.),  No.  33.  2.   Georgia.  —  i   Code    (1895),    §    246. 

1.  Florida. — Rev.  Stat.  (1892),  §§  See  also,  generally,  supra,  note  3, 
621,  1383;  Fla.  Supreme  Ct.  Rules,  No.     p.  1077. 
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Sworn  to  and  subscribed  before  me  this  second  day  of  October  a  d 
\%99.  .     •     • 

(SEAL)  Norton  Porter. 

Form  No.  12 475.1 

State  of  Idaho.  ) 

County  of  Shoshone.  \ 

John  Fen  dinA  Richard  Den,  whose  names  are  subscribed  as  sureties 
to  the  above  bond  (or  undertaking),  being  severally  and  duly  sworn, 
each  for  himself  says:  That  he  is  a  resident  and  freeholder  (or  house- 
holder) of  the  state  of  Idaho,  and  is  worth  the  sum  in  said  bond  (or 
undertaking)  specified  as  the  penalty  thereof,  over  and  above  all  his 
just  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion. 

John  Fen. 
Richard  Den. 

Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\W9. 

(seal)  Calvin  Clark,  Clerk  of  District  Court, 

Shoshone  County,  Idaho. 

Form  No.  12476.* 

State  of  Illinois,  ' 
Greene  County. 
John  Doe 
against 
Hie  hard  Roe. 

John  Fen,  being  duly  sworn,  deposes  and  says  that  he  resides  at 
Carrollton  in  Greene  county  aforesaid;  that  he  is  the  owner  in  fee 
simple  of  the  following  described  real  estate,  to  wit:  {describing  real 
estate),  and  that  the  said  property  is  worth  at  least  five  thousand 
dollars  over  and  above  all  incumbrances;  and  that  he,  the  said  John 
Fen,  is  worth  at  least  ten  thousand  dollars  over  and  above  all  debts, 
dues  and  demands  against  him;  and  that  he  does  not  owe,  all  told, 
more  than  five  hundred  dollars. 

John  Fen. 
Subscribed  and  sworn  to  this  second  Aa.y  of  October,  a.  d.  iZ99. 

Abraham  Kent,  Justice  of  the  Peace. 


{■  ss. 


>-  ss. 


Form  No.  12477.* 
State  of  Indiana, 
County  of  Posey. 

John  Fen,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

I.  That  he  is  one  of  the  sureties  whose  name  is  subscribed  to  and 
who  executed  the  above  and  foregoing  bond. 

II.  That  he  is  a  resident,  freeholder  of  the  county  oi  Posey,  in  the 
state  oi  Indiana. 

1.  Idaho.  —  Rev.  Stat.  (1887),  §  4934.     See   also,  generally,  supra,  note  3,  p. 
See    also,    generally    supra,    note     3,     1077. 

p.  1077.  3.  Indiana.  —  Horqer's    Stat.    (1896), 

2.  Illinois. — Starr  &   C.  Anno.  Stat.     §    1710^/  seq.     See,    generally,  jur/n;, 
<l896),  c.   79,   par.    115;   c.    16,   par.  6.     note  3,  p.  1077. 
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III.  That  he  is  worth  at  least  double  the  sum  to  be  secured  by- 
said  bond,  to  wit,  one  thousand  dollars. 

IV.  That  he  has  property  in  the  state  of  Indiana  liable  to  execution 
equal  to  the  sum  to  be  secured  by  said  bond,  to  vfit, ^ve  hundred do\\a.rs. 

John  Fen. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\%99. 
(seal)  Calvin  Clark, 

Clerk  of  Posey  Circuit  Court,  Indiana. 

Form  No.  12478.* 

State  of  Iowa, 
County  of  Harrison. 

I,  John  Fen,  do  solemnly  swear: 

I.  That  I  am  one  of  the  sureties  upon  and  above  the  foregoing 
bond  (or  undertaking). 

II.  That  I  am  a  resident  of  the  state  of  Iowa. 

III.  That  I  am  worth  double  the  sum  to  be  secured  by  said  bond 
(or  undertaking)  beyond  the  amount  of  my  debts,  to  wit,  the  sum  of 
one  thousand  dollars. 

IV.  That  I  have  property  liable  to  execution  in  the  state  of  Iowa 
equal  to  the  sum  to  be  secured  by  said  bond  (or  undertaking),  to  wit, 
the  sum  oi  Jive  hundred  do\\a.TS. 

John  Fen. 
Subscribed    and    sworn    to  by  the  said  John  Fen  before    me   this 
second  dsiy  of  October,  a.  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12479.* 
(Precedent  in  State  v.  Wright,  37  Iowa  524.)^ 
State  of  Iowa,     ) 
Wright  County,  f 

That  I,  A.  Wright,  being  duly  sworn,  depose  and  say,  that  I  am  a 
resident  of  the  State  of  Iowa,  that  I  am  the  security  in  the  foregoing 
bond,  that  I  am  worth  the  sum  of  ^10,000  beyond  the  amount  of  my 
debts,  and  that  I  have  property  liable  to  execution  in  thfe  State  of 
Iowa,  equal  to  ^10,000. 

A.  Wright. 
Sworn  to  before  me,  and  subscribed  in  my  presence,  by  the  said 
A.  Wright,  this  13th  day  of  December,  i871. 

N.  F.  Wever,  Notary  Public. 

Form  No.  12480.* 
State  of  Kansas. 
Cowley  County 

\.  loiua. — Code   (1897),  §  ^li^  et  seq.  bond  with  his  surety,  the  court  holding 

See   also,   generally,   supra,  note   3,  p.  that  it  was  not,  and  that  the  bond  was 

1077.  binding  upon   the  surety  although  the 

2.  Iowa.  —  Code  (1897),  §  5096.     See  accused  did  not  execute  it. 

also,  generally,  J«/ra,  note 3,  p.  1077.  4.  Kansas. — Gen.   Stat.  (1897),  c.  95, 

3.  In  this  case  the  question  pre-  §  552  ^/ j^$r.  See  also,  generally,  jw/ra, 
sented  to  the  court  was  whether  it  was     note  3,  p.  1077. 

necessary  for  the  accused  to  sign  the 
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I,  John  Fen,  being  first  duly  sworn  according  to  law,  upon  my 
oath  say : 

I.  That  I  am  one  of  the  sureties  upon  the  within  bond  (or  recogni- 
zance or  undertaking'). 

II.  That  I  am  a  resident  oi  Cowley  county  in  the  state  of  Kansas.^ 

III.  That  I  am  worth  double  the  sum  to  be  secured  by  said  bond 
(or  recognizance  or  undertaking),  over  and  above  all  my  exemptions, 
debts  and  liabilities,  to  wit,  the  sum  of  one  thousand  dollars. 

John  Fen. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a   d 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court. 

Form  No.  i  2  4  8  i  .* 

(Precedent  in  Tillson  v.  State,  29  Kan.  454.) 
State  of  Kansas,  Anderson  County  —  ss. :  I,  the  undersigned  surety 
on  the  annexed  undertaking,  do  solemnly  swear  that  I  am  a  resident 
of  said  county  and  state  of  Kansas;  that  I  am  worth  three  hundred 
dollars  over  and  above  all  exceptions,  debts,  and  liabilities.  So  help 
me  God. 

Wm.  S.  Tillson. 
Subscribed  and  sworn  to  before  me  this  twenty-ninth  day  oi  July^ 
1Z8I. 

George  M.  Ever  line,  J.  P. 

Form  No.  12482.^ 

(Bullitt's  Civ.  Code  Ky.  (1895),  p.  692.) 
Commonwealth  of  Kentucky,  \ 
Jefferson  County.  \ 

John  Fen  states  that  he  is  a  resident  of  the  state  of  Kentucky-,  that 
he  is  worth  ten  thousand  dollars,  beyond  the  amount  of  his  debts  and 
his  property  in  said  state  subject  to  execution  of  the  value  of  ten 
thousand  dollars. 

John  Fen. 
Signed  and  sworn  to  before  me,  Calvin  Clark,  Clerk  of  the  Jefferson 
Circuit  Court,  this  second  day  of  October,  a.  d.  i89.9. 

Calvin  Clark,  Clerk. 
Form  No.  12483.* 
State  of  Louisiana,  [ 
Parish  of  Orleans,    f 

John  Fen,  being  first  duly  sworn  according  to  law,  upon  his  oath  says: 

1.  Residents  of  State.  —  The  sureties  sas.       Ferguson    v.    Smith,    10    Kan. 

need  not  be  residents  of  the  county,  but  396. 

must  be  residents  of  the  state.  Chicago,  2.  Kansas. — Gen.  Stat.  (1897),  c.  102, 

etc.,  R.  Co.  V.  Marshall,  47  Kan.  614.  §  138  etseq.     See  also,  generally,  supra. 

An  undertaking  showing  on  its  face  note  3,  p.  1077. 

that  the  sureties  are  residents  of  Che-  3.  Kentucky.  —  Bullitt's    Civ.    Code 

topa,  Labette  county,  and  the  affidavit  (1895),  §   683     et  seq.     See    also,  gen- 

of  their  justification  showing  that  the  erally,  supra,  note  3,  p.  1077. 

sureties  justified  in  the  state  of  Kansas,  ^.Louisiana. —  Rev.   Laws   (1897),   § 

Labette  county,  sufficiently  shows  that  351  et  seq.      See  also,  generally,  supra, 

the  sureties  reside  in  the  state  of  Kan-  note  3,  p.  1077. 
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I.  That  he  is  one  of  the  sureties  who  executed  and  whose  name  is 
subscribed  to  the  above  and  foregoing  bond  (describing  bond'). 

II.  That  he  has  property  over  and  above  his  liabiUties  sufficient  to 
respond  to  the  amount  for  which  he  has  obligated  himself  in  the  said 
bond,  to  wit,  the  sum  of  ten  thousand  dollars. 

John  Fen. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
iZ99. 

(seal)  Norton  Porter,  Notary  Public, 

within  and  for  the  Parish  of  Orleans,  State  of  Louisiana. 

Form  No.  12484.' 

State  of  Maryland,  Allegany  County,  Set. 

On  this  second  dsLj  of  October,  a.  d.  i2>99,  before  me,  the  subscriber, 
a  justice  of  the  peace  of  the  state  of  Maryland,  in  and  for  the  county 
of  Allegany  aforesaid,  personally  appeared  John  Fen  and  Richard 
Den,  the  sureties  named  in  the  above  bond,  and  made  oath  in  due 
form  of  law,  that  they  are  severally  worth  the  sum  of  one  thousand 
•dollars,  over  and  above  all  just  debts  and  liabilities. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12485.* 

Commonwealth  of  Massachusetts. 
Suffolk,  ss.  No.  102. 

The  Municipal  Coxxrt  of  the  Charlestown  district  of  the  city  of  Bos- 
ton, holden  at  s^Xd  Boston,  for  the  transaction  of  criminal  business. 

1,  John  Fen,  o{  Boston,  in  the  county  oi  Suffolk  and  commonwealth 
of  Massachusetts,  by  occupation  a  shoe  and  leather  dealer,  offer  myself  as 
surety  in  the  sum  oi  five  hundred  doWdirs  ior  Richard  Roe. 

And  I,  on  oath,  depose  and  say  that  I  am  more  than  twenty-one 
years  of  age;,  that  I  reside  in  Boston,  in  the  county  of  Suffolk  and  com- 
monwealth aforesaid ;  that  my  residence  is  situated  on  Water  street 
in  said  Boston,  and  is  numbered  two  hundred  and  thirty  on  said  street; 
that  my  place  of  business  is  at  No.  313  Pearl  street,  in  said  Boston\ 
that  I  have  real  estate  in  Boston,  in  said  county  of  Suffolk  and  com- 
monwealth of  Massachusetts,  consisting  of  house  and  land  situated  on 
Water  street,  and  numbered  two  hundred  and  thirty-four  on  said 
street,  in  said  Boston,  and  that  the  title  to  all  of  said  real  estate  is 
vested  in  me,  and  stands  of  record  in  my  own  name,  and  that  said 

1.    Maryland.    —    Pub.     Gen.     Laws  Baltimore    City   aforesaid,     personally 

(18SS),    art.    17,   §  26.     See    also,    gen-  appeared  Samuel  Short,  and  made  oath 

erally,  supra,  note  3,   p.  1077.  on    the    Holy    Evangely   of   Almighty 

Another  form  of  affidavit  to  the  suffi-  God,   that  he  knows  the   peculiar  cir- 

ciency  of  sureties  is  set  out  in  Carey's  cumstances  of  the  above  named  sure- 

F.  636,  No.  781,  as  follows:  ties,  and  that  they  are  worth  the  amount 

"State  oi  Maryland,  Baltimore  City,  of  the    penalty  set  forth  in  the  above 

to  wit:  bond,  and  over  and    above    their  just 

I    hereby  certify  that  on  this  second'  debts   and  liabilities." 
day    of  October,   in    the    year   eighteen         2.  Massachusetts. — Pub.   Stat.  (1882), 

hundred    and    ninety-nine,    before    me,  c.  212,  §49.     See  also,  generally,  j«/ra, 

the  subscriber,  a  Justice  of  the  Peace  note  3,  p.    1077;    and    Com.    v.     But- 

of  the   State  of  Maryland,  in  and  for  land,  119  Mass.  317. 
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real  estate  is  of  the  value  of  not  less  than  ten  ilwusand  dollars,  and  is 
subject  to  no  incumbrance  except  a  mortgage  of  one  thousand  dollars; 
and  that  I  have  personal  estate  in  ssL\d  IJoston;  that  its  value  is  not 
less  than  t/iree  t/iousand  do\\a.rs;  that  it  consists  of  {describing  person- 
alty), and  that  it  is  subject  to  no  incumbrance  except  {stating  incum- 
brance, if  any)\  and  that  the  amount  of  my  debts  and  liabilities  of  every 
kind,  absolute  and  conditional,  does  not  exceed  three  hundred  dollars, 
and  that  there  are  no  unsatisfied  judgments  or  executions  standing 
against  me,  and  that  I  am  under  no  recognizance  except  t7«<r  hundred 
and  fifty  dollars;  that  my  credit  is  good,  and  that  I  am  worth  in  good 
property  not  less  than  ten  thousand  dollars,  over  and  above  all  debts, 
liabilities  and  lawful  claims  against  me,  and  all  liens,  incumbrances 
and  lawful  claims  upon  my  property. 

John  Fen. 
Suffolk,  s?>.  Boston,October2,  iW9. 

Then  personally  appeared  the  above  named  John  Fen  before  said 
court,  and  made  oath  that  the  foregoing  affidavit  by  him  subscribed 
is  true. 

Attest:     Calvin  Clark,  Clerk. 

Form  No.  12486.1 

State  of  Michigan,    \ 
County  oi  Lenawee.  \ 

John  Fen  and  Richard  Den,  of  the  town  of  Seneca,  in  said  county 
of  Lenawee,  the  sureties  named  in  and  who  signed  the  within  and 
foregoing  Ijond,  being  duly  and  severally  sworn,  each  for  himself, 
deposes  and  says  that  he  is  worth  in  unincumbered  property,  not  exempt 
from  execution  under  the  laws  of  this  state,  the  sum  of  one  hundred 
dollars,  after  payment  of  all  just  debts,  claims  and  liabilities. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\W9. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12487.' 

State  of  Michigan,  ) 
County  of  Wayne,    >  ss. 
City  of  Detroit.        ) 

John  Fen,  residing  at  No.  102  Jones  street,  in  said  city,  who  offers 
himself  as  surety  ior  Richard  Roe,  being  duly  sworn,  deposes  and 
says,  that  he  owns,  in  his  own  right,  real  estate  in  said  city,  consist- 
ing of  {describing  realty);  that  the  title  to  the  same  is  in  his  own  name 
only ;  that  the  value  of  the  same  is  not  less  than  ten  thousand  dollars, 
and  is  subject  to  no  incumbrance  except  one  mortgage  of  five  hundred 
dollars;  that  he  owns  personal  estate  in  said  city  oi  Detroit,  and  that 
its  value  is  not  less  than  three  thousand  dollars;  that  it  consists  of 
{describing personalty),  and  that  it  is  not  subject  to  any  incumbrance, 
except  one  hundred  doUsLTs;  that  there  are  no  unsatisfied   judgments 

1.  AficAi^an.—Comp.  Laws  (1897),  2.  MicAi^an.  —  Comp.  Laws  (1897). 
§§  728.  16557,  10567.  See  also,  gen-  §  905  <-/ j*'j^.  See  also,  generally,  j«/>ra, 
erally,  su/>ra,  note  3,  p.  1077.  note  3,  p.  I077- 
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12487.  JUSTIFICATION  OF  SURETIES.  12490^ 

or  executions  against  him  and  he  is  not  on  any  other  recognizance, 
that  he  is  worth  in  good  property  not  less  than  ten  thousand  dollars; 
over  and  above  all  debts,  liabilities  and  lawful  claims  against  him, 
and  all  liens,  encumbrances  and  lawful  claims  upon  his  property. 

John  Fen. 
Subscribed  and    sworn  to  before   me   this  second  day  of  October^ 
iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12488.' 

State  of  Minnesota^ 
County  of  Ramsey. 

John  Fen  and  Richard  Den,  the  sureties  named  in  and  who  executed 
the  foregoing  bond,  being  first  duly  sworn,  doth,  each  for  himself, 
depose  and  say,  that  he  is  a  resident  and  freeholder  of  the  state  of 
Minnesota,  and  worth  the  amount  of  one  thousand  dollars  above  his  debts 
and  liabilities  and  exclusive  of  his  property  exempt  from  execution. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\W9. 

(seal)  Norton  Porter, 

Notary  Public,  Ramsey  County,  Minn. 

Form  No.  12489.'' 

State  of  Mississippi^  \ 
Adams  County.  ) 

Personally  appeared  before  me,  the  undersigned,  clerk  of  the 
Chancery  Court  of  said  county,  John  Fen,  one  of  the  sureties  whose 
name  is  signed  to  the  foregoing  bond,  who  being  by  me  duly  sworn, 
on  oath  says  that  he  is  worth,  in  land  situated  in  the  state  of  Missis- 
sippi, owned  and  held  by  him  in  his  own  name  and  right  and  as  a 
freeholder,  over  and  above  all  his  legal  exemptions  and  all  his  debts 
and  liabilities,  the  sum  of  one  thousand  dollars. 

John  Fen. 

Sworn  to  and  subscribed  before  me  this  the  second  day  of  October^ 
A.  D.  xW9. 

Calvin  Clark,  Clerk. 
Form  No.  12490.' 
State  of  Missouri,  ) 

r  SS 

County  of  Barton,  f      * 

This  affiant,  John  Fen,  being  first  duly  sworn  according  to  law,  upon 
his  oath  says: 

I.  That  he  is  one  of  the  sureties  who  executed  and  whose  name  is 
subscribed  to  the  above  and  foregoing  bond. 

II.  That  his  full  name  is  John  Fen. 

III.  That  his  place  of  residence  is  in  the  city  of  Lamar,  in  the 
county  of  Barton,  state  of  Missouri. 

1.  Minnesota.  —  Stat.  (1894),  §§  5281,     §§49,  1391,  3058.     See  also,  generally, 
5282.     See  also,  generally,  supra,  note     supra,  note  3,  p.  1077. 
3,  p.  1077.  3.  Missouri.—  Rev.  Stat.  (1889).  §  890. 

i,  Mississippi. — Anno.  Code   (1892),     Seealso,  generally,j«/ra,  note  3,  p.  1077- 
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IV.  That  his  occupation  is  that  of  a  real  estate  broker  and  insurance 
agent. 

V.  That  he  is  the  owner  of  the  following  described  real  estate,  to 
wit:  (^describing  the  real  estate.,  giving  its  location). 

VI.  That  he  has  and  owns  the  following  described  personal  prop- 
erty, to  wit:  {describing  the  personal  property.,  locating  it). 

VII.  That  he  is  worth  the  sum  of  ten  thousand  (lo\\a.vs,  over  and 
above  all  liabilities  and  exemptions. 

VIII.  That  (^stating  such  other  particulars  as  may  be  required  by  the 
officer  or  court  whose  approval  is  necessary). 

John  Fen. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October.,  a.  d. 
\W9. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court 

of  Barton  County,  Missouri. 

Form  No.  124 91.' 
State  of  Montana,     ) 
County  of  Missoula.  \ 

John  Fen  SlviA  Richard  Den,'^ -whose  names  are  subscribed  as  the 
sureties  to  the  foregoing  undertaking,  being  severally  duly  sworn, 
each  for  himself  says,  that  he  is  a  resident  and  freeholder  (or  house- 
holder)yN'\\.\i\v\.  the  county  of  Missoula,  and  state  of  Montana,  and  that 
he  is  worth  the  amount  specified  in  the  said  undertaking  as  the 
penalty  thereof,  over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  oi  October,  iS99. 
(seal)  Calvin  Clark,  Clerk  District  Court, 

Missoula  County,  Montana. 

Form  No.  12492.^ 

State  of  Nebraska,      ) 

r   SS 

County  of  Lancaster.  ) 

John  Fen,  being  first  duly  sworn,  deposes  and  says  that  he  is  a 
resident  and  householder  (or  freeholder)  within  Lancaster  county,  in 
the  state  of  Nebraska-,  that  he  is  one  of  the  sureties  on  the  foregoing 
bond;  that  he  is  worth  in  real  estate  therein  the  sum  oi  five  thousand 
dollars  beyond  the  amount  of  his  debts,  and  that  he  has  property 
liable  to  execution,  in  the  state  of  Nebraska,  equal  to  one  thousand 
dollars. 

John  Fen. 

Subscribed  in  my  presence,  and  sworn  to  before  me,  this  second 
day  of  October,  i899. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court. 

1.  Montana.  —  Code  Civ.  Proc.  (1895),  3.  Nebraska.  —  Comp.  Stat.  (1899),  §§ 
§  1899.  See  also,  generally,  supra,  note  6418,  5784.  See  also,  generally,  supra, 
3,  p.  1077.  note  3,  p.  1077. 

2.  Attorneys  cannot  become  sureties.  Under  Neb.  Comp.  Stat.  (1S99).  § 
Mont.  Dist.  Ct.  Rules  (4th  Jud.  Dist.),  6419,  the  only  qualifications  required 
No.  20.  of  a  surety  upon  an   undertaking  are, 
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Form  No.  12493.' 

Essex  County.  New  Jersey  Supreme  Court. 

John  Doe.,  plaintiff,      ) 

against  >•  In  Contract. 

Richard  Roe.,  defendant.  ) 
Essex.,  ss. 

John  Fen.,  of  No.  2SIt.  Main  street,  Newark,  Essex  county,  New 
Jersey,  the  bail  put  in  for  the  above  named  defendant,  being  duly 
sworn  according  to  law,  deposes  and  says:  that  he  is  a  freeholder 
and  a  resident  in  the  state  oi  New  Jersey,  and  is  worth  the  sum  of 
one  thousand  dollars  after  all  his  debts  are  paid. 

John  Fen. 

Sworn  to  and  subscribed  this  second  day  of  October,  i899,  before 
me  at  Newark. 

(seal)  Samuel  Clark, 

Supreme  Court  Commissioner  for  New  Jersey. 

Form  No.  12494.^ 

County  of  Suffolk,  ss. 

John  Fen,  being  sworn,  says: 

I.  That  he  is  one  of  the  sureties  to  the  foregoing  bond  (or  under- 
taking). 

II.  That  he  is  a  resident  and  a  householder  {ox  freeholder')  within 
the  state  of  New  York. 

III.  That  he  is  worth  the  sum  specified  in  the  above  bond  (or 
undertaking),  to  wit,  one  thousand  dollars,  over  all  the  debts  and 
liabilities  which  he  owes  or  has  incurred  and  exclusive  of  property 
exempt  by  law  from  levy  and  sale  under  the  execution. ^ 

John  Fen. 

that  he  be  a  resident  of  the  state,  worth  of  Franklin  in    the   county  aforesaid, 

double  the  sum  to  be  secured  beyond  known    and    designated    as   {describing- 

the    amount   of    his    debts,    and    have  the  property),  and    I    do    hereby  make 

property    liable    to    execution     to    the  statement  and  declare  under  oath,  the 

state  equal  to  the  sum  to  be  secured,  title  of  the   same  is  in   my  name,  and 

State  V.  Baker,  45  Neb.  39.  that  my  interest  in  the  said  property  is 

One   Sorety  Without   Qualifications.  —  of  the  value   of  one  thousand  dollars 

Where  an  undertaking  is  executed  by  over  and  above  all  incumbrances  what- 

several  sureties,  only  one  of  whom  re-  soever.                                       Johii  Fen. 

sides  in  the  county,  the  others  being  Sworn  to  and  subscribed  before  me 

residents   of  the   different    counties   in  this  second  day  of  October,  iZgq. 

the  state,  the  undertaking  should  not  Abraham  Kent, 

be   rejected   on    the    ground    that   the  Justice  of  the  Peace." 

resident    surety    lacks    the    necessary  2,  New  York.  —  Code    Civ.    Proc,   § 

property    qualifications,    provided    the  812;    Hun's    Ct.    Rules    (1896),    No.    5. 

cosureties   possess    the    qualifications.  See  also,  generally,  j«/r<7,  note  i,  p.  1077. 

State  V.  Baker,  45  Neb.  39.  See  also  justification  set  out  in  Form 

1.  New  Jersey. — Gen.  Stat.  (1895),  p.  No.  2717. 

2548,  §§  85,   86.     See  also,  generally,  Annexed    to    Undertaking.  —  Affidavit 

supra,  note  3,  p.  1077.  of  justification   should   be   annexed  to 

Another  form,    in   which  property   is  and  filed  with  the  bond  or  undertaking, 

pledged  as  security,  was  as  follows:  Van  Wezel  v.  Van  Wezel,  3  Paige  (N. 

"  Warreji  County,  ss.  Y.)  38. 

The   property   pledged    by   me,    the  3.  Amount.  —  Sureties     on      appeal 

said  John  Fen,    by   the   within    recog-  should  justify  and  double  the  amount 

nizance,    is    located    in    the    township  of  judgment  and  costs.     Hoppock  v. 
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Sworn  to  before  me  this  second  6diy  of  October,  a.  d.  i89P. 
(seal)  Calvin  Clark,  County  Clerk  of  Suffolk 

County,  Ne7v  York. 

Form  No.  12495.1 

Mecklenburg  County,  set. 
John  Femxid  Richard  Densind  Thomas  Young,  abowe  named,  being 
severally  duly  sworn,  say,  each  for  himself,  that  he  is  a  resident  of  the 
state  oi  North  Carolina,  and  worth  double  the  sum  specified  in  the 
above  undertaking,  over  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 

John  Fen. 
Richard  Den. 
Thomas  Young. 
Sworn  and  subscribed  before  me  this  second  day  of  October,  iS99. 

Calvin  Clark,  Clerk  Superior  Court. 

Form  No.  12496.' 
(N.  Car.  Code  (1883),  §  909,  No.  24.) 
John  Doe     ) 
against       >  Justice's  Court. 
Richard  Roe.  ) 

County  of  Nash. 
On  thisyfrj/  day  of  December,  j896,  before  Abraham  Kent,  Esq.,  a 
justice  of  the  peace  for  said  county,  personally  appeared  Samuel 
Short,  and  William  West,  the  bail  given  by  the  defendant  Richard  Roe 
in  this  action,  for  the  purpose  of  justifying  pursuant  to  notice;  and 
the  said  Samuel  Short,  being  duly  sworn,  says: 

1.  That  he  is  a  resident  and  householder  (or  freeholder^  in  this 
state ; 

2.  That  he  is  worth  the  sum  oi  five  hundred  dollars   exclusive  of 
property  exempt  from  execution. 

And  the  said  William  West,  being  duly  sworn,  says:  {as  with  the 
other  baiV). 

Samuel  Short. 
William  West. 
Examination  taken  and  sworn  to  before  me  this  first  day  of  Decem- 
ber, iS96. 

Abraham  Kent,  Justice  of  the  Peace. 

Cottrell,  13   How.  Pr.  (N.  Y.  Supreme  fied   by  the  sureties   in  an   aggregate 

Ct.)46i.     But  in  Newton  v.  Harris,  8  amount  equal  to  double  the  sum  suffi- 

Barb.   (N.  Y. )  306,  it  was  held  that  a  cient  in  the  undertaking.     Graham  v. 

failure  to  justify  in  the  sum  sufficient  Wells,    18    How.   Pr.  (N.   Y.   Supreme 

to    stay   proceedings    on    appeal    was  Ct.)  376. 

nevertheless    sufficient    to   sustain   the  1.  North   Carolina.  —  Code  (1883),  § 

appeal.     See  also  Rich  v.  Beekman,  2  306.     See  also,   generally,  supra,  note 

Code  Rep.  (N.  Y.)  63.  3,  p.  1077. 

Justifying  in  an  amount  greater  than  See  also  justification  set  out  in  Form 

required  is  immaterial.     Hill  v.  Burke,  No.  11017. 

62  N.  Y.  HI.  2.  North  Carolina.  —Code  (1^83),  %% 

A  claim  and  delivery  bond  was  held  818,  909.     See   also,  generally,  su/ra, 

to  be  insufficient,  which  was  not  justi-  note  3,  p.  1077. 
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12497.  JUSTIFICATION  OF  SURETIES.  12498. 

,  Form  No.  12497.' 

State  of  North  Dakota,  \ 
County  of  Burleigh.        J 

John  Den  and  Richard  Fen,  being  severally  sworn,  each  for  himself, 
says,  that  he  is  one  of  the  sureties  within  mentioned;  that  he  is  a 
resident  and  a  householder  {ox  freeholder^  within  said  state  of  North 
Dakota;  and  that  he  is  worth  the  amount  of  two  thousand  dollars 
specified  in  the  within  undertaking,  above  his  debts  and  liabilities 
and  exclusive  of  property  exempt  from  execution. 

John  Den. 

Richard  Fen. 

Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 

(seal)  Calvin  Clark, 

Clerk  of  the  District  Court  of  Burleigh  County. 

Form  No.  12498.- 

The  State  of  Ohio,  )  j^  ^^^  ^^^^^  ^^  Common  Pleas. 
Vinton  County,  ss.  \  -^ 

John  Doe,  plaintiff,      '\ 

against  V  Affidavit  of  Surety. 

Richard  Roe,  defendant.  ) 
The  State  of  Ohio,  ) 
Vinton  County,  ss.  \ 

Before  me,  Calvin  Clark,  clerk  of  the  Court  of  Common  Pleas  within 
and  for  the  county  aforesaid,  personally  ca.me  John  Fen  and  Richard 
Den,  who  being  first  severally  and  duly  sworn  according  to  law,  upon 
his  oath,  each  for  himself,  says: 

I.  That  he  is  one  of  the  sureties  who  executed,  and  whose  name  is 
subscribed  to,  the  above  and  foregoing  undertaking  in  the  above 
entitled  action. 

II.  That  he  is  a  resident  of  the  state  of  Ohio? 

III.  That  he  is  worth  the  sum  of  one  thousand  dollars,  beyond  the 
amount  of  his  debts. 

IV.  That  he  has  property  liable  to  execution  in  the  state  of  Ohio 
equal  to  the  sum  oi  five  hundred  dollars. 

V.  That  the  amount  which  they  are  worth  in  the  aggregate,  to  wit, 
the  sum  of  two  thousand  dollars,  is  double  the  sum  to  be  secured  by 
said  undertaking. 

John  Fen. 
Richard  Den. 

Sworn  to  and  subscribed  before  me  this  second  ds^y  of  October,  a.  d. 
iW9. 

(seal)  Calvin  Clark,  Clerk. 

1.  North  Dakota. — Rev.  Codes  {1895),  §  4953-  See  also,  generally,  supra, 
%e,2,iiet  seq.    See  also,  generally,  jw/ra,     note  3,  p.  1077. 

note  3,  p.  1077.  3.  A  nonresident,  it  seems,  may  be  ac- 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897),     cepted  as  a  surety  and   be  held  liable 
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Form  No.  12499.' 
5tate  of  Oregon,  ) 

County  of  Multnomah.  \ 

I,  John  Fen,  being  first  duly  sworn,  say  that  I  am  surety  in  the 
foregoing  undertaking;  that  I  am  neither  a  counselor  nor  attorney 
at  law,  sheriff,  clerk  of  any  court,  or  other  officer  of  any  court,  and 
that  I  am  a  resident  and  a  freeholder  (or  householder)  within  the  state 
of  Oregon,  and  I  am  worth  one  thousand  dollars  over  and  above 
all  debts  and  liabilities,  and  exclusive  of  property  exempt  from 
execution. 

John  Fen. 

Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
i2>99,  as  witness  my  hand  and  seal. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court, 

Multnomah  County,  Oregon. 

Form  No.  12500.* 

(Precedent  in  Whitney  v.  Darrow,  5  Oregon  443.) 
State  of  Oregon,       ) 
County  of  Marion.  \ 

We,  William  Darrow,  and  Susan  Whitley,  and  William  Delaney, 
sureties,  each  for  himself  being  duly  sworn,  do  depose  and  say  that 
we  are  residents  and  householders  within  the  State  of  Oregon;  [that 
we  are  not  counselors  or  attorneys,  sheriffs,  clerks  of  any  court  or 
other  officer  of  any  court  ;]^  that  we  are  each  worth  the  sum  oi  fine 
hundred  [dollars,]*  exclusive  of  property  exempt  from  execution, 
and  over  and  above  all  debts  and  liabilities. 

William  Darrow. 
Susan  Whitley. 
William  Delaney. 
Subscribed  and  sworn  to  before  me  this  the  2Jtih  day  of  March., 
A.  D.  187.4. 

James  Coffey,  City  Recorder. 

Form  No.  i  2  5  o  i. 

(Phila.  Co.  Ct.  C.  PI.  Rules,  p.  175;   Ha.  Ct.  C.  PI.  Rules,  No.  37.  §  146.) 
John  Doe     )  Court  of  Cotnmon  Pleas,  No.  J^,  of  Philadelphia  County. 
vs.  y  October  Term,  \W9,  No.  102. 

Pichard  Roe.  \  Penal  sum,  %1000.00. 

Surety  for  John  Doe,  on  (^stating  nature  of  security). 
Amount  secured,  $1000.00. 

John  Fen,  offered  as  surety  in  the  above  entitled  case,  being  duly 
«worn  (or  affirmed),  deposes  and  says: 

as   such.      Wallace   v.   Scoles,   6  Ohio  found    in    the    reported    case.     These 

428.  words,  however,  seem  to  be  necessary 

1.  Oregon.—  Hill's  Anno.  Laws (1892),  under  Hill's  Anno.  Laws  Oregon  (1892). 
§§  118,  146.     See  also,  generally,  J«/Aa,  §  1472. 

note  3,  p.  1077.  4.  In  the  bond  filed  in  thjs  case,  the 

2.  oV^f^M.— Hills'  Anno.  Laws(i892),  word  *'  dollars  "  was  omitted  after  **  five 
%\^-]7.eUeq.  See  also,  generally,  jw/ra,  hundred."  It  was  held  that  the  under- 
note  3,  p.  1077.  taking  must  be  considered  in  connec- 

3.  The  matter  enclosed  by  [  ]  is  not  tion  with  the  statute  which  authorizes 
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ist.  I  reside  at  No.  100  West  Chestfiut  street,  in  the  city  of  Phila- 
delphia, Pennsylvania,  and  my  occupation  is  that  of  real  estate  broker 
and  agent. 

2d.  I  am  the  owner  of  real  estate  in  the  county  of  Philadelphia  as 
follows :  {describi7ig  real  estate'). 

3d.  The  value  of  said  real  estate  is  ten  thousaiid  dollars  and  the 
rent  one  thousand  dollars.  It  is  assessed  for  the  purposes  of  taxation 
at  the  sum  of  seven  thousand  arid  five  hundred  dollars,  and  is  assessed  in 
my  name. 

4th.  There  are  no  incumbrances  against  the  said  real  estate,  except 
{describing  incumbrances,  if  any);  and  there  is  no  judgment  binding  the 
said  land  or  mortgage,  ground  rent  or  other  incumbrance  of  any  kind 
affecting  the  same  except  those  above  named. 

5th.  The  title  of  said  real  estate  is  in  my  own  name,  and  the  same 
is  not  subject  to  any  trust. 

6th.  I  obtained  the  real  estate  in  the  year  one  thousand  eight  hun- 
dred and  ninety-eight,  \>j  deed  from  Samuel  Short,  zxvd  my  title  thereto^ 
is  recorded. 

7th.  There  are  no  judgments  against  me  except  {describing  Judg- 
ments, if  any). 

8th.  I  am  not  surety  in  any  other  case  or  for  any  public  office  except 
{stating  other  instances,  if  any,  in  which  affiant  is  surety). 

John  Fen. 

Subscribed  and  sworn  (or  affirmed)  before  me  this  second  day  of 
October,  a.  d.  \W9. 

Peter  Parley,  Prothonotary.^ 

Form  No.  12502.' 

State  of  South  Carolina,  \ 
County  of  York.  \ 

John  Fen^  one  of  the  subscribers  to  the  foregoing  undertaking,  being 

first  duly  sworn  according  to  law,  says,  that  he  is  a  resident  and  a 

freeholder  (or  householder),  within  the  state  of  South  Carolina,  and  is 

worth  the  sum  oi  four  hundred  dollars,  over  all  his  debts  and  liabili- 

.ties,  exclusive  of  property  exempt  by  law  from  execution. 

John  Fen. 
Sworn  to  before  me  this  second  day  of  October,  a.  d.  \W9. 

Abraham  Kent,  Magistrate. 

Form  No.  12503.* 

State  of  South  Dakota, 
County  oiBon  Homme. 

John  Fen  and  Richard  Den,  being  duly  and  severally  sworn,  each  for 
himself,  says:  That  he  is  a  surety  in  the  within  bond;  that  he  is  a 

it;  that  the  omitted  word  may  be  sup-  See  also,   generally,  supra,  note  3,  p. 

plied    and    the    instrument     read    as  1077. 

though  it  had  been  expressed.  3.  No  member  of  the  bar  or  officer  of 

1.  Sworn  Before  Whom. —  The  affidavit  thecourt  shall  sign  as  a  surety.  S.  Car. 
must  be  sworn  or  affirmed  to  before  the  Supreme  Ct.  Rules,  No.  14;  S.  Car.  Cir. 
prothonotary    or    a    commissioner    of  Ct.  Rules,  No.  9. 

bail.    Pa.  Ct.  C.  PI.  Rules,  No.  37,  §  146.         4.  South  Dakota.  —  Dak.    Code    Civ. 

2.  South  Carolina.  —  Code  Civ.  Proc.  Proc.  (1885),  §§  163,  164.  See  also, 
(1893),   §  72;   Cir.   Ct.   Rules,   No,  66.     generally,  supra,  note  3,  p.  1077. 
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12503.  JUSTIFICATION  OF  SURETIES.  12505. 

resident  and  a  householder  {ox  freeholder),  within  said  state  of  South 
Dakota-,  and  that  he  is  worth  one  thousand  dollars,  specified  in  the 
within  bond  over  and  above  his  debts  and  liabilities  and  exclusive  of 
the  property  exempt  from  execution.^ 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12504.* 
(Tex.  Code  Crim.  Proc.  (1895),  art.  315.) 
State  of  Texas,  \ 

County  of  Freestone.  \ 

I,  John  Fen,  do  swear  (or  affirm,  as  the  case  may  be)  that  I  am 
worth  in  my  own  right  at  least  the  sum  of  {Here  insert  the  amount  in 
which  the  surety  is  bound),  after  deducting  from  my  property  all  that 
which  is  exempt  by  the  constitution  and  laws  of  the  state  from  forced 
sale,  and  after  the  payment  of  all  my  debts  of  every  description, 
whether  individual  or  security  debts,  and  after  satisfying  all  incum- 
brances upon  my  property  which  are  known  to  me;  that  I  reside  in 
Fairfield,  in  Freestone  county,  and  have  property  in  this  state  liable  to 
execution  worth  {amount  for  which  he  offers  to  be  bound)  or  more. 

John  Fen 
Sworn  to  and  subscribed  before  me  this  second  dav  of  October,  a.  d. 
\%99. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court 

of  Freestone  County,  Texas. 

Form  No.  12505.* 
State  of  Utah,  \  ^^ 

County  of  Salt  Lake.  \ 

John  Fen  and  Richard  Den,  the  sureties  whose  names  are  sub- 
scribed to  the  above  undertaking,  being  severally  duly  sworn,  each 
for  himself,  says:  That  he  is  a  resident  and  freeholder  (or  house- 
holder, within  the  said  state  of  Utah,  and  is  worth  the  sum  specified  in 
said  undertaking  as  the  penalty  therefor  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution. 

.  John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
i%99. 
(seal)  Calvin  Clark,  Clerk  of  the  District  Court, 

Salt  Lake  County,  Utah. 

1.  Over     Bebts,    etc.  —  Under     Dak.  See  also  justification  set  out  in  Form 

Comp.  Laws  (rSSy),  ^  5232,  the  justifi-  No.  2727. 

cation  was  considered  insufficient  which  2.    Texas. — Code  Crim.  Froc.  (1895), 

did   not  state   the   sum    in   which   the  art.    315.     See   also,    generally,  supra, 

surety  justified  above  his  debts  and  Ha-  note  3,  p.  1077. 

bilities,  to  be  in  property  in  the  state  not  3.   6^/d-4.—  Rev.  Stat.  (1898).  §   3493. 

by  law  exempt  from  execution.     Toler-  See    also,    generally,    supra,    note    3. 

ton,  etc.,  Co.   v.  Casperson,  7  S.   Dak.  p.  1077. 
206. 
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Form  No.  12506,' 

In  the  Clerk's  Office  of  the  Circuit  Court,  of  the  County  oi  Rockingham. 
This  day  personally  appeared  before  me,  Calvin  Clark,  clerk  of 
the  Circuit  Court  of  the  county  of  Rockingham,  John  Fen,  and  made 
oath  that  his  estate,  after  the  payment  of  all  his  just  debts,  and  those 
for  which  he  is  bound  as  security  for  others  and  expect  to  have  to 
pay,  is  worth  the  sum  of  one  thousand  dollars,  over  and  above  all 
exemptions  allowed  by  law. 

Given  under  my  hand  this  second  day  of  October,  i899. 

Calvin  Clark,  Clerk. 
Form  No.  i  2507.* 
State  of  Washington,  ) 
County  of  Spokane.     )      ' 

John  Fen  and  Richard  Den,  being  first  severally  duly  sworn,  on  oath 
deposes  and  says,  each  for  himself: 

That  he  is  one  of  the  sureties  named  in  the  foregoing  obligation; 
That  he  is  not  a  counselor  or  attorney  at  law;  that  he  is  not  a 
sheriff  or  clerk  of  a  Superior  Court  or  other  officer  of  such  court  or  of 
any  court;  that  he  is  worth  the  amount  specified  in  the  foregoing 
obligation  as  a  penalty  thereof,  over  and  above  all  debts  and  liabili- 
ties and  exclusive  of  property  exempt  from  execution. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
1 85.9. 

(seal)  Norton  Porter, 

Notary  Public  for  the  state  of  Washington, 
residing  at  Spokane. 


[■  ss. 


Form  No.  12508.* 

State  of  Wisconsin, 
Milwaukee  County. 

John  Fen,  being  duly  sworn,  says  that  he  is  one  of  the  subscribers 
to  the  foregoing  undertaking;  that  he  is  a  resident  and  freeholder 
(or  householder')  within  this  state,  and  is  worth  the  sum  of  one  thousand 
dollars  in  property  within  this  state  over  and  above  all  his  debts,  and 
exclusive  of  all  property  exempt  from  execution. 

John  Fen. 

Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
\W9. 

(seal)  Calvin  Clark, 

Clerk  of  Circuit  Court,  Milwaukee  County,  Wisconsin. 

1.  Virginia.  —  Code  (1887),  §  2968.  See  also  justification  set  out  in  Form 
West  Virginia.  — Code  (1891),  c.  106,     No.  2734.. 

§6.     See  also,    generally,   supra,  note  3.    Wisconsin. — Stat.  (189S),   §  2732. 

I,  p.  1077.        >  See   also,  generally,   supra,   note    3,  p. 

See    also    justifications    set    out    in  1077. 

Forms  Nos.  2733,  7435.  Oral  Justification.  —  Wis.   Rev.  Stat. 

2.  Washington. — Ballinger's  A  n  n  o.  §  1694,  does  not  require  that  sureties 
Codes  &  Stat.  C1897),  §§5355,  5480.  See  shall  justify  orally  as  to  their  suffi- 
also,  generally,  supra,  note  3,  p.  1077.  ciency,    but  the  justification  may  be  by 

affidavit.     Case  v.  James,  90  Wis.  320. 
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Form  No.  12509.' 

(Wis.  Stat.  (1898),  §  4814.) 
Walworth  County,  ss. 

John  Fen  and  Richard  Den,  the  sureties  above  named,  being  sever- 
ally duly  sworn,  each  for  himself,  on  oath  says  that  he  owns  and 
possesses  unincumbered  real  estate  within  this  state,  not  exempt 
from  execution,  worth  at  least  the  sum  of  one  thousand  d^oWdLXs.^ 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 

John  Marshall,  Judge  of  the  Circuit  Court. 

Form  No.  i  2  5  i  o .' 

State  of  Wyoming,  \ 
Laramie  County,     f 

Before  me,  Calvin  Clark,  clerk  of  the  District  Court  within  and  for 
the  county  aforesaid,  personally  ca-m^  John  Fen,  who  being  first  duly 
sworn,  according  to  law,  upon  his  oath  says:  That  he  is  one  of  the 
sureties  who  executed,  and  whose  name  is  subscribed  to,  the  above 
and  foregoing  bond  (or  undertaking);  that  he  is  a  resident  of  the 
said  state  of  Wyoming ;  that  he  is  worth  the  sum  of  one  thousand 
dollars  beyond  the  amount  of  his  debts,  which  said  sum  is  double  the 
sum  to  be  secured  by  said  bond  (or  undertaking),  and  that  he  has 
property  liable  to  execution  in  said  state  of  Wyoming  equal  to  the 
sum  to  be  secured  by  said  bond  or  undertaking,  to  wit,  the  sum  oi  five 
thousand  dollars. 

John  Fen. 

Sworn  and  subscribed  to  before  me  this  second  day  of  October,  a.  d. 
\Z99. 

(seal)  Calvin  Clark. 

Form  No.  12511.* 

United  States  of  America.  ) 

Southern  District  of  New  York.  ) 

John  Fen,  being  first  duly  sworn  according  to  law,  upon  his  oath  says : 
I.  That  he  is  a  surety  on  the  annexed   bond  (or  recognizance  or 

undertaking'). 

1.  Wisconsin.  —  Stat.  (i8q8),  §  4813  /<>A« /V«  being  duly  sworn  says  that 
et  seq.  See  also,  generally,  supra,  note  he  resides  at  number  one  hundred  and 
3,  p.  1077.  one   Dodson   street,    Baltimore  City,   in 

2.  This  amount  must  be  double  the  said  district  of  Maryland,  and  that  he 
sum  at  which  the  bail  is  fixed.  Wis.  is  worth  the  sum  of  ten  thousand  dol- 
Stat.  (1898}.  §  4814.  lars,  over  and  above  all  his  just  debts 

3.  (Vvofnin^.  —  Rev.    Stat.    (1887).    §  and  liabilities.                         John /■'en. 
2342  et  seq.     See  also,  generally,  supra.  Sworn  to  before  me  this  second  day 
note  3,  p.  1077.  of  October,  A.  D.  ^%()Q. 

4.  Federal  Courts.  —  U.  S.   Rev.  Stat.  (seal)                 Calvin  Clark, 
(i878),§9ii.    See  also,  generally,  j«/ra,  Clerk  of  xhc  District  Court  of  the 
note  3,  p.  1077.  United  States   for  the  District  of 

Another  form  of  jostification  is  set  out  Maryland." 

in  Carey's  F.  260,  No.  457,  as  follows:         For  other   forms  of   justification   of 
"United  States  of  America,  District  of    sureties    in   federal   courts   see   Forms 

Maryland,  ss.  Nos.  605,  609,  1 1353. 
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II.  That  he  is  a  resident  of  said  southern  district  of  New  York., 
and  that  his  residence  is  situated  on  West  One  Hundred  and  Sixteenth 
street,  in  the  city  of  New  York,  in  the  state  oi  New  York,  and  is 
numbered  one  hundred  and  thirteen. 

III.  That  he  is  a  freeholder  in  said  southern  district  of  New  York. 

IV.  That  he  is  worth  the  sum  of  one  thousattd  dollars,  the  sum 
specified  in  the  above  bond  (or  recognizance  or  U7idertaking)  over  all 
the  debts  and  liabilities  which  he  owes  or  has  incurred  and  exclusive 
of  property  exempt  by  law  from  levy  and  sale  under  execution. 

V.  That  his  property  consists  of  both  real  estate  and  personal 
property  {describing  property,  both  real  and  personal^. 

Johfi  Fen. 
Sworn  to  and  subscribed  before  me  this  second  day  of  October,  a.  d. 
1^99. 

(seal)  Calvin  Clark, 

Commissioner  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  New  York. 

2.  Justifying"  in  Different  Amounts.^ 

Form  No.  12512.* 

State  of  Arkansas,  ) 
Pulaski  County.       \ 

John  Fen  and  Richard  Den  upon  their  oath  say: 

I.  That  they  are  the  sureties  upon  the  above  and  foregoing  bond. 

II.  That  they  are  residents  of  the  state  of  Arkansas  and  are  worth 

1.  Requisites  of  Affidavit — Generally.  Wisconsin. — Stat.  (1898),  §§  2704,  4794. 

—  See  supra,  note  3,  p.  1077.  See  also  list  of  statutes  cited  supra. 

For   statutory  provisions    relating    to  note  3,  p.  1077. 

the  justification  of  sureties  for  different  For  statutory  provisions  relating  to 

amounts  on  the  same  bond  or  under-  the  justification  of  sureties  of  different 

taking  see  amounts  upon  the  same  bond  or  under- 

Alabama.  — Civ.  Code  (1896),  §  3075.  taking,  where  the  penalty  of  the  bond 

Arkansas. —  ■jand.  &  H.  Dig.  (1894),  or  amount  of  the  undertaking  exceeds 

§^  294,  5398,  5988.  a  certain  sum,  see 

Illinois.  — Starr   &    C.    Anno.     Stat.  Arizona.  —  Rev.  Stat.  (1886),  §  3081. 

(1896),  c.  38,  par.  481.  California.  —  Code  Civ.    Proc.  (1897), 

Indiana.  —  Horner's   Stat.    (1896),    §  §  1057. 

1711.  Colorado.  —  Mills'  Anno.  Code  (1896), 

Kentucky. — Bullitt's  Civ.  Code  (1895),  §  421. 

§  684.  Florida.  —  Rev.  Stat.  (1892),  §  620. 

Minnesota.  —  Stat.  (1894),  §  528.  Idaho.  —  Rev.  Stat.  (1887),  §  398. 

Nebraska. — Comp.    Stat.    (1S99),    §§  Kansas.  — Gen.  Stat.   (1897),    c.    43^ 

709.  6419.  §  2. 

North    Carolina.  —  Code    (1883),    §§         ^iVj^wrj.  —  Rev.  Stat.  (1889),  §  890. 
306,  324,  1876.  Montana.  — Code  Civ.  Proc.  (1895),  § 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§  1899. 
4953,  71  JO.  Nevada.  — Gen.  Stat.  (1885),  §  1749. 

Oklahoma. — Stat.  (1893),  §4631.  Ne7u  York.  —  Code  Civ.  Proc,  S  813. 

Oregon.  —  Hill's  Anno.   Laws  (1892),         Utah.  —  Rev.  Stat.  (1898),  §493. 
§§  117,  1472.  See  also  list  of  statutes  cited  supra. 

South  Carolina.  —  Rev.  Stat.  (1893),  §  note  3,  p.  1077. 
507.  2.  Arkansas.  —   Sand.     &    H.     Dig. 

IVashington.  —  2    Hill's  Anno.    Stat.  (1894),    §    294.      See    also,    generally, 

<l89i),  §  245.  supra,  note  3,  p.  1077. 
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the  sum  set  opposite  their  respective  names  in  property  situated  in 
said  state  of  Arkansas,  beyond  the  amount  of  their  just  debts,  to  wit: 

Names.  Personal  Property.  Real  Estate.  Toul. 

/o/in  Fen %500  00  4IOOO  00  $1500  00 

JRichardDen 500  00  500  00  1000  00 

Aggregate %1000  00  $1500  00  $2500  00 

III.  That  said  aggregate  sum  of  two  thousand  and  five  hundred  dol- 
lars is  double  the  sum  specified  in  the  order  of  arrest  in  this  case. 

IV.  That  said  John  Fen  has  property  in  the  state  of  Arkansas  sub- 
ject to  execution,  at  least  equal  in  value  to  the  sum  of  seven  hundred 
and  fifty  dollars. 

V.  That  the  said  Richard  Den  has  property  in  the  state  of  Arkan- 
sas subject  to  execution,  at  least  equal  in  value  to  the  sum  oi  five 
hundred  dollars. 

VI.  That  the  sum  of  twelve  hundred  and  fifty  dollars  is  the  sura 
specified  in  the  order  of  arrest. 

John  Fen. 
Richard  Den. 
Subscribed  and  sworn  to  before  me,  Calvin  Clark,  clerk  of  the  Cir- 
cuit Court  of  Pulaski  county,  Arkansas,  this  second dz-y  of  October,  a.  d. 
\Z99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  12513.' 

The  State  of  Mississippi,  Adams  County, 

This  day  personally  appeared  before  me,  the  undersigned  clerk  of 
the  Circuit  Court  of  said  county,  the  sureties  whose  names  are  signed 
to    the  foregoing  bond,   each  of  whom   being  by  me  duly  sworn, 
deposes  and   says  that  he  is  worth  in  property  situated    in  Adams 
county,  Mississippi,  which  said  property  he  holds  in  his  own  name 
and  right,  the  amount  below  set  opposite  his  name,  to  wit: 
the  saidy^^«  Fen.  the  sum  of  one  thousand  dollars, 
the  said  Richard  Den,  the  sum  of  one  thousand  dollars, 
the  said  Banks  Belk,  the  sum  of  one  thousand  dollars, 
the  said  Keever  Hui^hes,  the  sum  of  two  thousand  dollars, 
the  said  Fred  Nitns,  the  sum  of  two  thousand  dollars, 
the  said  Jack  Massey,  the  sum  of  two  thousand  dollars, 
the  said  Samuel  Springs,  the  sum  of  one  thousand  dollars. 

John  Fen. 

Richard  Den.  Fred  Nims. 

Banks  Belk.  Jack  Massey. 

Keever  Hughes.  Samuel  Springs. 

Sworn  to  and  subscribed  before  me  this  second  day  of  October,  iS99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  125x4.' 
The  State  of  Texas,  ) 
County  of  Freestone.  \ 

1.  Mississippi.  —  Anno.  Code  (1892),  S.  TVjrof.  —  Code  C rim.  Proc.  (1895), 
§§  49.  1391.  3058.  See  also,  generally,  art.  315.  See  also,  generally,  sufra, 
supra,  note  3,  p.  1077.  note  3,  p.  1077. 
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Each  of  the  undersigned  swears  that  he  is  worth,  in  his  own  right, 
the  sum  set  opposite  his  name,  after  deducting  from  his  property  all 
that  which  is  exempted  by  the  constitution  and  laws  of  the  state  from 
forced  sale,  and  after  the  payment  of  all  his  debts  of  every  descrip- 
tion, whether  individual  or  security  debts,   and  after  satisfying  all 
incumbrances  on   his  property  which  are  known    to  him;    that  he 
resides  in  the  county  of  Freestone,  and  has  property  in  this  state^ 
liable  to  execution,  worth  the  said  sum  or  more, 
the  said  John  Fen,  the  sum  of  one  thousand  dollars, 
the  said  Richard  Den,  the  sum  of  one  thousand  do\\a.rs, 
the  said  Ba7iks  Belk,  the  sum  of  two  thousand  dollars, 
the  said  Keever  Hughes,  the  sum  of  three  thousand  dollars, 
the  said  Fred  Nims,  the  sum  of  three  thousatid  dollars. 

John  Fen. 
Richard  Den. 
Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 
Sworn  to  and  subscribed  before  me  on  this  the  second  day  of  Octo- 
ber, A.  D.  iW9. 

(seal)  Calvin  Clark,  Clerk  of  District  Court, 

Freestone  County,  Texas. 

III.  NOTICE  OF  JUSTIFICATION.! 
1.  On  Original  Obligation. 

Form  No.  12515.* 

Supreme  Court,  Suffolk  County. 

John  Doe^  plaintiff  and  appellant, 

against 

Richard  Roe,  defendant  and  respondent. 

Please  take  notice  that  John  Fen  and  Richard  Den,  who  are  the 
sureties  who  executed  and  whose  names  are  subscribed  to  the  under- 
taking herein  and  heretofore  filed  by  John  Doe,  the  appellant  in  the 
above  entitled  action,  in  the  office  of  the  county  clerk  of  Suffolk 
county,  JVew  York,  on  the  second  day  of  October,  a.  d.  i^99,  on  appeal 
to  the  Appellate  Division  of  the  Supreme  Court  from  the  judgment  herein 
and  heretofore  rendered  and  entered  in  this  action  in  ia.\ or' oi  Richard 
Roe,  the  respondent   herein,  and   against  said  John  Doe,  a   copy    of 

1.  Requisites  of  Notice — Generally. —  Ohio.  —  Bates'  Anno.   Stat.   (1897),  § 

For  the  formal  parts  of  a  notice  in  a  5505. 

particular  jurisdiction  see  Notices.  Oregon.  —  Hill's  Anno.    Laws  (1892), 

For   statutory  provisions    relating    to  §  1 17. 

giving  of  notice  of  the  justification  of  Utah.  —  Rev.  Stat.  (1898),  ^  3024. 

sureties  see  Washington.  —  2  Hill's  Anno,    Stat. 

California.  —  Code  Civ.  Proc.  (1897),  (1891),  §  244. 

§  493.  Wyoming.—  Rev.  Stat.  (1887),  §  2853. 

Nevada.  —  Gen.  Stat.  (1885),  §  3109.  See  also  list  of  statutes  cited  J«/ra, 

New    York.  —  Code    Civ.   Proc,    §§  note  3,  p.  1077. 

578,  1335.  2.  New  York.  —  Code  Civ.    Proc,   § 
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which  said  undertaking  has  been  duly  served  upon  you,  will  justify 
before  the  Honorable /^>^«  J/arj>^a//,  justice  of  x\\e  Supreme  Court, 
at  his  office  in  the  town  of  Riverhead,  in  the  said  county  of  Suffolk,  on 
the  twentieth  day  of  October,  a.  d.  iSP^,  at  ten  o'clock  in  the/<?r^n'oon 
of  that  day. 

(^Signature,  date  and  address  as  in  Form  No.  6954.) 

Form  No.  12516.' 

(N.  Car.  Code  (1883),  §  909,  No.  22.) 
John  Doe     ) 
against       >  County  of  Mecklenburg. 
Richard  Roe.  ) 
To  John  Doe,  plaintiff  (or  Oliver  Ellsworth,  attorney  for  plaintiffy. 

Take  notice,  that  the  bail  of  this  action  will  justify  before  Abra- 
ham Kent,  Esq.,  a  justice  of  the  peace  for  said  county,  at  the  office 
of  said  justice  in  said  county,  on  the  ninth  day  of  October,  a.  d.  \W9. 

Richard  Roe  {ox  Jeremiah  Mason,  attorney 
for  Richard  Roe),  defendant. 
Dated  this  second  ^z.y  of  October,  a.  d.  i8P9. 

Form  No.  125 17.* 

State  of  North  Dakota,  \  In   the  District  Court,   Fifth  Judicial 

County  of  Burleigh.        )      '  District. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  John  Doe,  plaintiff,  and  Oliver  Ellsworth,  attorney  for  said  plaintiff: 

You  will  please  take  notice  that  John  Fen  and  Richard  Den,  the 
sureties  named  in  the  undertaking  made  and  served  upon  the  sheriff 
of  said  county,  in  the  above  entitled  action,  on  the  seventh  day  of  Octo- 
ber, A.  D.  i2>99,  and  to  which  sureties  you  have  excepted,  will  justify 
before  the  Honorable  John  Marshall,  judge  of  said  court,  at  the 
court-house,  in  the  city  of  Bismarck,  on  the  ninth  day  of  October,  A.  D. 
i?>99,  or  in  lieu  thereof  the  new  undertaking  will  then  and  there  be 
offered,  with  Banks  Belk  and  Keever  Hughes  as  sureties,  both  of  whom 
reside  in  said  city  of  Bismarck,  in  said  county  of  Burleigh,  in  said 
state  of  North  Dakota. 

Dated  this  eighth  day  of  October,  a.  d.  iZ99. 

Jeremiah  Mason,  Defendant's  Attorney. 

Form  No.  125 18.* 
State  oi  North  Dakota,  \  In  Justice  Court,  Before  Abraham  Kent, 


County  of  Burleigh.        f  ^^"  Justice  of  the  Peace. 

1335.     See  also  list  of   statutes   cited  §  5335.     See  also  list  of  statutes  cited 

supra,  note  i.  p.  II02.  supra,  note  i.  p.  II02. 

1.  North  Carolina.  — Co  Ae^  ^1883),  S;§  8.  North  Dakota.— Kcv.  Codes  (li<is). 
818,  909.  See  also  list  of  statutes  cited  ^  5317.  6776  et  seq.  See  also  list  of 
supra,  note  I,  p.  1102.  statutes  cited  supra,  note  I,  p.  1102. 

2.  North  Dakota.  —  Rev.  Codes  (1895), 
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John  Doe,  plaintiff, 
against 
Hichard  Roe,  defendant. 
To  John  Doe,  plaintiff,  and  Oliver  Ellsworth,  attorney  for  said  plaintiff-. 

You  will  please  take  notice  \h2X  Johh  Fen  dind  Richard  Den,  the 
sureties  named  in  the  undertaking  made  and  served  upon  the  sheriff 
of  said  county  in  the  above  entitled  action,  on  the  second  day  of  Octo- 
ber, i8PP,  and  to  which  sureties  you  have  excepted,  will  justify  before 
the  Honorable  y^*;^// A'^«/,  justice  of  the  peace,  at  his  office,  in  the  city 
of  Bismarck,  on  the  tenth  day  of  October,  i899,  or  in  lieu  thereof  a  new 
undertaking  will  then  and  there  be  offered,  with  Banks  Belk  and 
Keever  Hughes  as  sureties,  both  of  whom  reside  in  Bismarck,  in  said 
state  of  North  Dakota. 

Dated  this  seventh  day  ol  October,  iS99. 

Jeremiah  Mason,  Defendant' s  Attorney. 

2.  On  New  Obligration. 

Form  No.  1 2  5  1 9 .' 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff  and  appellant, 
against 
Richard  Roe,  defendant  and  respondent. 

Please  take  notice  that  Banks  Belk  and  Keez^er  Hughes,  both  residing 
at  the  village  of  Northport,  in  the  county  of  Suffolk,  in  the  town  of 
Huntington,  of  the  state  of  New  York,  the  said  Banks  Belk  being  a 
^arpetiter,  and  the  said  Keever  Hughes  being  a  real  estate  broker,^  the 
sureties  upon  a  new  undertaking  by  them  executed  and  subscribed 
on  behalf  oi  John  Doe,  the  appellant  in  the  above  entitled  action,  in 
place  of  and  to  the  same  effect  as  the  undertaking  by  the  said  John 
Doe,  herein  and  heretofore  filed  in  the  office  of  the  county  clerk  of 
Suffolk  county.  New  York,  on  the  second  ddij  of  October,  a.  d.  i2,99,  a 
copy  of  which  has  been  duly  served  upon  you,  will  justify  (continuing 
and  concluding  as  in  Form  No.  12515). 

Form  No.  12520.* 
(N.  Car.  Code  (1883),  g  909,  No.  23.) 

(Title  of  cause  and  address  as  in  Form  No.  12516.') 

Take  notice,  that  Banks  Belk  of  Mecklenburg  connty , physician,  and 
Keever  Hughes,  of  Mecklenburg  county,  farmer,  are  proposed  as  bail, 
in  addition  to  {ox  in  place  of )  John  Fen  and  Richard  Den,  the  bail 
already  put  in;  and  that  they  will  justify  before  {continuing  and  con- 
cluding as  in  Form  No.  12516). 

1.  N'ew  York.  —  Code  Civ.  Proc,  §  the  justification  is  to  be  had  and  the 
1335.  See  also  list  of  statutes  cited  time  and  place  of  justification.  N.  Y. 
supra,  note  i,  p.  1102.  Code  Civ.  Proc,  §§  1335,  578. 

2.  Sesidence  and  Occupation. —  Notice  3.  North  Carolina.  —  Code  (1883),  §§ 
should  specify  the  place  of  residence  818,  909.  See  also  list  of  statutes  cited, 
and  occupation  of  each  of  the  sureties  supra,  note  i,  p.  1102. 

and  judge  of  the  county  before  whom 
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IV.  APPROVAL  OF  Sureties  Justifying. 

Form  No.  i  252  i .' 
(N.  Car.  Code  (1883),  §  909,  No.  25.) 
John  Doe      ) 
against        >  Justice  s  Court. 
Richard  Roe.  ) 

County  of  Mecklenburg. 
The  bail  of  the  defendant  j^/V/^ar^  ^^<f,  within  mentioned,  having 
appeared  before  me  and  justified,  I  do  find  the  said  bail  sufificient 
and  allow  the  same. 

Dated  this  tenth  day  of  October,  a,  d.  i%99. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  North  Carolina.  —  Code  (1S83),  §  909.     See  also  list  of  statutes  cited  supra, 
xote  3,  p.  1077. 

10  E.  of  F.  P.  —  70.  1105  Volume  10. 


JUVENILE   OFFENDERS. 

By  Harold  N.  Eldridge. 


I. 

II. 

III. 


IV. 


Complaint,  iio6. 

Order  for  Hearing,  1109. 

WARRANT  OF  ARREST,  mo. 

1.  Directed  to  Sheriff ^  mo. 

2.  Directed  to  Truant  Officer^  mo. 
NOTICE  OR  SUMMONS,  i  m . 

1.  Generally^  im. 

2.  To  Parent  or  Guardian^  mi. 

3.  To  State  Board  of  Lunacy  and  Charity^  1 113. 
V.  WARRANT  OR  ORDER  OF  COMMITMENT,  11 13. 

1.  Generally^  1114. 

2.  On  Transfer  from  Reform  School  to  Jail,  1120. 
VI.  CERTIFICATE  OF  HEALTH,  1120. 

VII.  RECEIPT  FOR  PRISONER,  1121. 


I.  COMPLAINT.i 


1.  Bequisites  of  Complaint —  Generally. 
—  For  the  formal  parts  of  a  criminal 
complaint  in  a  particular  jurisdiction 
see  the  title  Criminal  Complaints,  vol. 

5.  P-  930. 

For  statutes  relating  to  juvenile  of- 
fenders which  provide  for  them  a 
different  punishment  than  for  adults 
and  have  for  their  object  the  establish- 
ment of  reform  and  industrial  schools, 
where  boys  and  girls  may  receive  such 
instruction  as  will  tend  to  correct  their 
habits  and  influence  them  in  the  forma- 
tive stage  of  their  life  to  become  worthy 
members  of  society,  see  as  follows,  to 
wit: 

California. —  Pen.  Code  (1897),  p.  616, 
§  15;  p.  634,  §  16. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2176,  2192,  2193,  4501;  Acts  (1894), 
c.  104. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
2112,  3628,  3641,  3658. 

Delaware.  —  Rev.  Stat.  (1893),  p.  358, 

c.  45,  §  5- 

Florida.  — Laws  (1897),  c.  4565. 

Idaho.  —  Laws  (1893),  p.  165. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896).  c.  23,  par.  114;  c.  118,  par.  10^/ 
seq. 
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Indiana.  —  Horner's  Stat.  (1896),  §§ 
6182  et  seq.,   6210  et  seq. 

Iowa.  — Code  (1897),  §  2708. 

Kansas.  —  Gen.  Stat.  (1897),  c.  131,  §§ 
lOl  et  seq.,  124  et  seq. 

Kentucky. — Stat.  (Supp.   1899),  p.  il, 

§13- 

Louisiana. — Rev.  Laws,  (1897)  §  1006. 

Maine.  —  Rev.  Stat.  (1883),  c.  142 

Maryland. —  Pub.  Gen.  Laws  (1° 
art.  27,  §  368. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
89,  §  15  etseq. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9808  et  seq.;  How.  Anno.  Stat.  (Supp. 
1890),  §§  5i74w-5i74«;  Acts  (1895),  p. 
211;  Acts  (1897),  p.  105. 

Minnesota. — Stat.  (1894),  §  3523  et  seq. 

Missouri. —  Rev.  Stat.  (1889),  §§  2875 
et  seq.,  5740  et  seq. 

Montana.  — Pen.  Code  (1895),  §  3085 
et  seq. 

Nebraska. — Comp.  Stat.  (1899),  §  4172 
et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  284,  §  14  et  seq. 

New  fersey. — Gen.  Stat.  (1895),  p. 
2722,  §  25  et  seq. 

New  York.  —  Birds.  Rev.  Stat.  (1896)^ 
p.  2791,  §  8,  p.  2850,  §  120  et  seq. 
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Form  No.  12522  .^ 

(  Venue  and  address  as  in  Form  No.  6667.) 

The  complaint  of  Richard  Roe,  of  the  town  of  Hartford,  guardian 
{or  parent)  of  Mary  Snow  (or  constable  of  the  to^vn  of  Hartford  or  one 
of  the  selectmen  of  the  town  of  Hartford),  represents  that  Mary  Snow, 
a  girl  between  the  ages  of  eight  and  sixteen  years  (now  found  in  said 
Hartford),  belongs  to  the  class  specified  in  section  3641,  General 
Statutes,  to  wit,  that  she  is  leading  an  idle,  vagrant  and  vicious  life, 
and  is  in  manifest  danger  of  falling  into  habits  of  vice  {or  state  any 
other  offense  for  which  the  complaint  may  be  brought). 

Wherefore  he  prays  that  said  Mary  Sno7u  may  be  arrested,  brought 
before  your  honor,  and  after  due  inquiry,  and  said  allegations  being 
found  true,  that  she  be  committed  to  the  Connecticut  Industrial  School 
for  Girls,  or  otherwise  dealt  with  according  to  law. 

Dated  at  Hartford,  this  tenth  day  of  March,  A,  D.  \%96. 

Richard  Roe. 


North  Dakota. — Rev.  Codes  (1895),  § 
8581. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
752  et  seq. 

Oklahoma.  —  Laws  (1895),  c.  28. 

Oregon. — Laws  (1893),  p.  70. 

Fennsyhania.  —  Bright.  Pur.  Dig. 
(1894),  p.  997,  §  I  etseq. 

Rhode  Island. — Gen.  Stat.  (1896),  c. 
285,  §  c,o  et  seq. 

Tennessee. —  Code  (1896),  §  4356  etseq. 

Utah. — Rev.  Stat.  (1898),  §  21^0 etseq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  S  2721. 

West  Virginia.  —  Code  (1891),  c.  45, 
§  98  et  seq. 

Wisconsin. —  Stat.  (1898),  §  4966  et  seq. 

In  Writing.  —  In  the  following  states 
the  statute  prescribes  that  the  com- 
plaint shall  be  in  writing,  to  wit: 

Indiana.  —  Horner's  Stat.  (1896),  § 
6211. 

Kansas.  —  Gen.  Stat.  (1S97),  c.  131, 
^  102. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
89,  §  18. 

Under  Oath.  —  In  the  following  states 
the  statute  prescribes  that  the  com- 
plaint shall  be  under  oath,  to  wit: 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  23,  pars.  113,  127. 

Indiana. — Stat.  (1896),  §  6211. 

Michigan.  —  How.  Anno.  Stat.  (Supp. 

1890).  §  93 1 S-^- 

Missouri.  —Rev.  Stat.  (1889),  §  2875. 

Person  Having  Charge  of  Child.  —  The 
name  of  the  parent,  guardian,  or  any 
other  person  who  has  charge  of  the 
child,  must  be  given  in  the  following 
states,  to  wit: 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  23,  pars.  113,  127. 


Missouri.  —  Rev.  Stat.  (i88g),  §  2875. 

A^ew Jersey. — Gen.  Stat.  (1895),  p. 
2722,  §  28, 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8582. 

Tennessee.  —  Code  (1896),  §  4399. 

Utah.—  Rev.  Stat.  (1898),  §  2142. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  2722. 

Jurisdiction  of  court  to  act  should  ap- 
pear. Thus  in  Lewiston  v.  Fairfield, 
47  Me.  481,  the  following  complaint 
was  held  bad,  to  wit: 
'^To  John  .Smith.  Esq.,  one  of  the  jus- 
tices  of   the   peace,    within   and  for 

the  County  oi  Androscoggin. 

Hiram  K.  Thompson  of  Lewiston,  in 
said  county,  in  behalf  of  the  State  of 
Maine,  on  oath  complains  that  Charles 
E.  Thompson,  oi  Lewiston,  in  said  coun- 
ty, a  youth  under  the  age  of  sixteen 
years,  is  an  idle,  ungovernable  boy, 
and  a  habitual  truant  against  the  peace 
of  the  State  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided.  Therefore,  the  complainant 
prays,  that  the  said  Charles  E.  Thomp- 
son may  be  apprehended  and  held  to 
answer  to  this  complaint  and  further 
dealt  with  as  the  laws  directs." 

The  decision  of  court  rests  upon  the 
ground  that  the  allegation,  "  an  idle,  un- 
governable boy  and  a  habitual  truant," 
described  no  offense  under  the  statute  of 
the  Slate,  and  that  while  a  by-law  of  the 
city  of  Lewiston  provided  for  the  pun- 
ishment of  habitual  truants,  there  was 
nothing  in  the  proceedings  to  indicate 
that  they  were  based  upon  the  by-law. 

1.  Connecticut.  —  Gen.  Stat.  (1888).  § 
3641.  See,  generally,  supra,  note  1, 
p.  1106. 
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Form  No.  12523.' 

State  of  Illinois,  \  ^^     ^^^         ^^^^^  ^^  ^^^^  County. 
County  of  Cook.    )  ■'  ^ 

To  the  Hon.  William  Wait,  Judge  of  said  Court. 

Your  petitioner,  Richard  Roe,  a  resident  of  said  county,  comes  and 
shows  to  the  court  here,  that  one  Mary  Snow,  of  said  county,  is  a 
dependent  girl,  of  about /(Car/^^w  years  of  age;  that  she  is  {Ilere  state 
reasons  for  dependency) .  ^ 

Your  petitioner  further  shows  that  the  names  and  residence  of  the 
father  and  mother  (^or  guardian)  of  said  girl  are  (^State  according  to  the 
facts). 

That  due  notice  of  this  proceeding  was  given  to  the  said  (^Here  state 
to  whom  and  in  what  manner  the  notice  was  given). 

Your  petitioner  further  shows  that  the  parents  (or  guardian)  of  said 
Mary  Snow  are  not  fit  and  proper  persons  to  have  the  care  and  cus- 
tody of  the  said  girl;  that  (^State  reasons  why  they  are  unfit).'^ 

Wherefore  your  petitioner  prays  that  the  question  whether  the  said 
Mary  Snow  is  a  dependent  girl  may  be  inquired  of  by  this  honorable 
court,  according  to  the  statute  in  such  cases  made  and  provided;  that 
the  said  Mary  Snow  may  be  brought  before  this  court  for  the  purpose 
of  determining  this  application  and  for  the  hearing  of  this  petition; 
that  this  court  hear  the  same  and  make  such  order,  direction  and 
decree  therein,  as  to  the  court  shall  seem  meet,  according  to  the 
statute;  and  that  the  said  Mary  Snow  may  be  committed  to  t\iQ Indus- 
trial School  for  Girls. 

And  your  petitioner  will  ever  pray,  etc. 

Richard  Roe. 
State  of  Illinois, 
County  of  Cook. 

Richard  Roe,  being  duly  sworn,  upon  oath  says:  That  he  is  the  peti- 
tioner who  signed  the  foregoing  petition,  and  that  he  knows  the  con- 
tents thereof  and  that  the  said  petition  is  true. 

(^Signature  and  Jurat  as  in  Form  No.  6673. ) 

Form  No.  12524.* 

The  State  of  Kansas,  Cowley  County,  ss. 

Before  the  undersigned  came  Richard  Roe,  of  Cowley  county,  Kansas, 
who  being  first  duly  sworn,  says  that  John  Doe,  of  the  county  afore- 
said, is  liable  to  punishment  by  imprisonment  under  the  laws^of  this 
state,  for  that  on  the  twenty-fifth  day  oi  March,  iS97,  at  the  county 
and  state  aioresa\d,  he  {Here  state  the  ofi^ense  charged);  and  the  said 
affiant  further  says  he  believes  said  John  Z>^<f  should  be  committed  to 
the  State  Reform  School  at  Topeka,  Kansas. 

(^Signature  and  Jurat  as  in  Form  No.  6676.) 

1.  Illinois. — Starr  &  C.  Anno.  Stat,  petition  must  show  that  the  parent  or 
(1896),  c.  23,  par.  127.  See.  generally,  guardian  is  not  a  fit  person  to  have  the 
supra,  note  i,  p.  lio6.  custody  of  such   girl,  or  that,    if  fit,  he 

2.  Dependency.  —  The  facts  constitut-  consents  to  the  girl  being  found  de- 
ing  dependency  are  set  out  in  Starr  &  pendent.  Starr  &  C.  Anno.  Stat.  111. 
C.  Anno.  Stat.  111.  (1S96),  c.  23,  par.  127.  (1896),  c.  23,  par.  127. 

3.  Parent  or  Guardian  Living.  —  Where  4.  Kattsas.  —  Gen.  Stat.  (1897),  c.  131, 
the  parent  or  guardian  is  living,   the  §    102.       This    section    provides    that 

1108  Volume  10. 


is,  ) 

>k.   \  ^^- 


12525.  JUVENILE  OFFENDERS.  12526. 

Form  No.  12525.' 

{Address  as  in  Form  No.  6681.) 

Richard  Roe,  ol  Boston,  in  the  county  oi  Suffolk,  in  behalf  of  the 
commonwealth  of  Massachusetts,  on  oath  complains  that  John  Doe,  of 
said  Boston,  on  the  second  day  of  March  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight,  at  said  city  of  Boston,  and 
within  the  judicial  district  of  said  court,  is  a  child  wn(^^r  fourteen 
years  of  age,  and  by  reason  of  (^Here  state  the  facts  upon  which  the  com- 
plaint is  /^aj^</)2  against  the  peace  of  said  commonwealth  and  the  form 
of  the  statute  of  said  commonwealth  in  such  case  made  and  provided. 

{Signature  and  jurat  as  in  Form  No.  6681.) 

II.  Order  for  hearing. 

Form  No.  12526.^ 
State  of  Connecticut,  ]  j^      t  y«  n,^., 

Town  of  Hartford    \  ^^-  ^^"-'^  ^^'  ^-  °-  '^^^- 

Upon  the  foregoing  petition*  of  Richard  Roe,  of  said  town  of  Hart- 
ford, praying,  for  the  reasons  therein  set  forth,  that  Mary  Snow  may 
be  brought  before  the  undersigned  authority,  and  an  examination  be 
had  concerning  the  allegations  of  such  petition,  it  is  hereby 

Ordered  that  the  said  Mary  Snow  be  brought  before  the  under- 
signed authority,  and  that  the  hearing  on  said  petition  be  had  before 
said  authority  on  the  twetitieth  day  of  March,  a.  d.  i896,  at  9.30 
o'clock  in  the  forenoon,  and  that  notice  thereof  be  given  to  the  said 
Jacob  Snow  and  Elizabeth  Snow,  parents  of  said  Mary  Snow,  to  be 
present  and  heard,  if  desired,  at  said  hearing,  by  reading  the  fore- 
going petition  and  this  order,  in  the  hearing  and  presence  of  each  of 
said  parents,  or  by  leaving  with  each  of  said  parents,  or  at  Hartford, 
the  usual  place  of  abode  of  each,  a  true  and  attested  copy  of  said  peti- 
tion and  of  this  order  before  the  time  of  said  hearing. 

Abraham  Kent, 
Justice  of  the  Peace  for  Hartford  County. 
To  any  proper  officer  or  indifferent  person  to  serve  and  return.* 

"courts  of  record  and  probate  courts  and  in  circumstances  exposing  him  to 

shall  have  power  to  commit  to  the  re-  lead  an   idle  and   dissolute    life,  or  is 

form  school."     But  a  probate  judge  has  dependent  upon  public  charity."    Mass. 

no    jurisdiction   to    hear   a   complaint  Stat.  (1882),  c.  181,  §  3,  as  tfwt'«dVj' Stat, 

which  charges  a  specific  crime,  because  (1886),  c.  loi,  §4. 

such  a  court  is  without  criminal  juris-  3.   Connecticut.  —  Gen.   Stat,  (i 888),  ^ 

diction.     Matter  of  Sanders,  53   Kan.  3641.     See  also  list  of  statutes  cited 

Igi.  supra,  note  I,  p.  II06. 

See,    generally,     supra,    note     i,    p.  4.  Petition.  —  See   supra.   Form    No. 

1106.  12522. 

1.  Massachusetts.  — ?,X.2LX.{lii2),c.i2,i,  6.  OfScer's  Betnm.  —  The  oflBcer's 
§  3,  as  amended  StaX.  (1886),  c.  lOl,  ^  4.  return  may  be  as  follows,  to  wit: 

See,  generally,  supra,  note  1.  p.  1 106.  "  State  of  Connecticut.  \  ^^        March  2g, 

2.  Grounds  of  Complaint.  —  This   form  Hart/ord  County.      (                  1897. 
of  complaint  may  be  used  whenever  a  Then  and  there  I  gave  notice  to  said 
child  "by  reason  of  orphanage,  or  of  facol>    Snow    and     Eliuibeth    Snow,    hy 
the    neglect,    crime,   drunkenness,    or  reading   then  and  there  the  foregoing 
other  vice  of  his  parents,  is  growing  up  order  and  petition  in  their  presence, 
vrithout  education  or  salutary  control.  Attest,  Charles  Hatch,  Sheriff." 
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III.  WARRANT  OF  ARREST. 

1.  Directed  to  Sheriff. 

Form  No.  12527.' 

State  of  Kansas^  Shawnee  County,  ss. 

Ofifice  of  Probate  Judge,  in  said  County. 
To  the  Sheriff  of  said  County,  Greeting: 

The  affidavit  of  Richard  Roe,  a  resident  of  the  county  aforesaid, 
having  been  this  day  filed,  alleging  thdiX.  John  Doe  is  a  fit  subject  for 
commitment  to  the  State  Reforfn  School  dit  Topeka,  Kansas: 

You  are  therefore  commanded  to  arrest  the  said  John  Doe,  and 
bring  him,  the  saXd  John  Doe,  before  me  at  my  office,  in  Topeka,  in 
said  county,  on  the  sixth  day  of  April,  iS97,  at  nine  of  the  clock  in 
the  forenoon,  then  and  there  to  abide  the  order  of  this  court  in  the 
premises.  Herein  fail  not;  and  of  this  writ  make  legal  service  and 
due  return. 2 

Witness  my  hand  and  seal  of  said  court,  at  Topeka,  this  tiventy- 
eighth  day  of  March,  1 897. 

(seal)  Robert  Grant,  Probate  Judge. 

2.  Directed  to  Truant  Officer. 

Form  No.  12528.* 

Commonwealth  of  Massachusetts. 
Suffolk,  to  wit: 
To  any  Truant  Officer  appointed  by  the  School  Committee  of  the 

(seal)     City  of  Boston  in  said  County,  Greeting: 

We  command  you,  and  each  of  you,  upon'  sight  hereof  to  take  and 
bring  before  our  Municipal  Court  of  the  Charlestown  District  of  the 
city  of  Boston,  holden  at  said  Boston,  for  the  transaction  of  criminal 
business,  within  the  county  of  Suffolk,  the  body  oi  John  Doe,  of  said 
Boston,  a  child  more  than  seven  and  less  than  fifteen  years  of  age,  if 
he  be  found  within  your  precinct,  to  answer  to  the  commonwealth,  on 
complaint  oi  Joseph  DensloT.v,  a  truant  officer  duly  appointed  by  the 
school  committee  of  said  city  of  Boston,  this  day  made  on  oath  before 
said  court,  for  being  an  habitual  truant,  at  said  Boston,  .and  within 
the  judicial  district  of  said  court,  against  the  peace  of  said  common- 
wealth, the  form  of  the  statute  of  said  commonwealth  and  the  revised 
ordinance  of  said  city  in  such  case  made  and  provided.  Hereof  fail 
notat  your  peril,  and  make  due  return*  of  this  warrant,  and  of  your 
doings  thereon. 

1.  Kansas.  — Gen.  Stat.  (1897),  c.  131,  c.  48,  §§  10,  11.  See  also  statutes  cited 
§  102.     See  also   statutes    cited  supra,     supra,  note  i,  p.  1106. 

note  I,  p.  H06.  4.  Betorn.  —  The  officer's  return  may 

2.  Bettirn.  —  The  officer's  return  may  be  as  follows,  to  wit:  ''Suffolk,  ss. 
be  as  follows,  to  wit:  "  By  order  of  the  City  of  Boston,  March  jot/i,  1897.  I 
above  warrant,  I  have  arrested  the  have  arrested  the  within-named  de- 
above  named  yi^^w  Doe,  and  have  his  i&nA3inX.,John  Doe,  and  have  his  body 
body  now  in  court,  this  thirtieth  day  of  now  in  court. 

March,  1897.  Joseph  Denslow, 

Charles  Natch,  Sheriff."  Truant  Officer  of  the 

3.  Massachusetts.  —  Pub.  Stat.  (1882),  city  of  Boston." 
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Witness,  Henry  W.Bragg,  Esq.,  2.t  Boston  aforesaid,  this  twenty 
ninth  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven.  * 

Charles  S.  Sullivan,  Clerk. 

IV.  Notice  or  Summons.^ 
1.  Generally. 

Form  No.  12529.* 
The  State  of  Kansas,  Co^vley  County,  ss. 
To  James  Doe  and  Samuel  Short. 

You  are  hereby  notified  that  an  application  has  been  made  before 
the  Probate  Court  of  said  county,  for  the  commitment  oi  John  Doe 
of  said  county,  to  the  State  Reform  SchooUx.  Topeka,  Kansas,  on  the 
ground  of  (^Here  state  the  offense  charged),  and  that  the  same  will  be 
investigated  at  my.  office  in  said  county  on  the  sixth  day  of  April,  iS97, 
at  ten  o'clock  A.  u.,  at  which  time  you  are  invited  to  appear  and  show 
cause,  if  any  there  be,  why  said  John  Doe  should  not  be  committed  to 
said  reform  school. 

Witness  my  hand  and  the  seal  of  said  court,  this  twenty-eighth  dav 
oi  March,  1^91  ' 

(seal)  Robert  Grant,  Probate  Judge. 

2.  To  Parent  or  Guardian. 

Form  No.  12530.' 
Commonwealth  of  Massachusetts, 

fSEAL)       Suffolk,  ss. 

The  Municipal  Court  of  the  Charlestoivn  District,  in  the  City  of 

Boston. 

1.  Notice    Bequired.  —  The    following  court  holding  that  "  parent  "  meant  the 

statutes  make  necessary  the  giving  of  father  only.    People  z/.  New  York  Catho- 

notice  to  interested  parties,  to  wit:  lie    Protectory,   106  N.    Y.    604.      This 

Connecticut.  —  Gen.     Stat.    (l888),     ^  statute  has  now  been  changed  so  as  to 

3641.  include  the  mother.     Therefore  at  pres- 

Illittois. — Starr    &    C.    Anno.    Stat,  ent  the  fact  that  the  mother  appeared 

(1896),  c.  23,  par.  114.  would  be  enough.    People  ta  Carpenter. 

Towa.  — Code  (1897),  §  2708.  123  N.  Y.  640. 

Kansas.  —  Gen.  Stat.   (1897),   c.    131,         When  Given.  —  It    was    held    in    the 

§  102.  Matter   of    Ferrier,    103   111.    36-7,   that 

Maine.  —  Rev.  Stat.  (1883),  c.   142,  §  notice  given  to  the  mother  on  the  day 

19.  before  the  trial  was  sufficient  to  satisfy 

See   also   statutes   cited  supra,    note  a  statute  which   provided   merely  that 

I,  p.  1 106.  notice  should  be  given.     ^\x\.\x\  Kansas 

And  where  a  statute  requires  the  giv-  (Gen.  Stat.   (1897),  c.  131.  J;   102)   it   is 

ing  of  a  notice,  a  failure  to  give  makes  provided  that  at  least  five  days  shall  be 

a  conviction  bad.     Matter  of  Heery,  51  given  to  interested   parties   before  the 

Hun  (N.  Y.)  372.     And  the  fact  that  the  charges  shall  be  investigated, 
mother  of  a  child  was  present  was  held        2.  Kansas.  — Gen.  Stat.  (1897),  c.  131, 

not  enough  to  cure  the   defect   where  §  102.     See,  generally,  supra,   note  l. 

the  statute  provided  that  notice  should  p.  mi. 

be  given  to  the  parent  of  a  child,  the        8.  Upon  a    complaint    brought,    "a 
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To  the  Constables  and  Police  Officers  of  the  City  of  Boston,  in  said 
County  of  Suffolk,  Greeting. 

We  command  you,  and  each  of  you,  in  the  name  of  the  common- 
wealth oi  Massachusetts,  forthwith  to  serve  the  annexed  summons,  by 
delivering  an  attested  copy  thereof  personally  to  Richard  Doe,  of  said 
Boston,  the  person  to  whom  the  same  is  addressed,  or  by  leaving  an 
attested  copy  thereof  with  some  person  of  sufficient  age  at  the  place 
of  residence,  or  place  of  business,  of  the  said  Richard  Doe. 

Hereof  fail  not,  but  make  due  return  of  this  precept,  with  your 
doings  thereon. 

Witness,  Henry  W.  Bragg,  Esq.,  aX  Boston,  in  the  district  aforesaid, 
this  eighth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven. 

Charles  S.  Sullivan,  Clerk. 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
To  Richard  Doe,  of  the  City  of  Boston,  in  said  County  of  Suffolk: 

Whereas  John  Doe,  a  boy  between  the  ages  of  seven  and  seventeen 
years,  has  this  day  tjeen  brought  before  the  Municipal  Court  of  the 
Charlestown  District,  in  the  city  of  Boston,  upon  a  complaint  made  on 
oath  before  said  court  by  Richard  Roe,  of  said  Boston,  setting  forth 
that  the  said  defendant  has  committed  the  crime  of  {Ilere  state  crime 
charged\  and  whereas  it  appears  to  said  court  that  you  are  the  father 
of  said  defendant,  and  are  now  resident  within  the  said  city  of 
Boston : 

Now,  therefore,  you  are  hereby  required  to  appear  before  the 
Municipal  Court  of  the  Charlestown  District,  in  the  city  of  Boston, 
holden  in  said  Charlestown  district,  at  the  Session  for  Juvenile 
Offenders,^  on  the  twenty-fifth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-seven,  at  nine  of  the  clock  in 
the  forenoon^  to  show  cause,  if  any  there  is,  why  said  defendant 
should  not  be  dealt  with  for  said  offense  according  to  law. 

Witness,  Henry  W.  Bragg,  Esq.,  at  Boston,  in  the  district  aforesaid, 
this  eighth  day  of  April  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven. 

Charles  S.  Sullivan,  Clerk. 

summons  shall  be  issued  to  the  father  jurisdiction   of  the    court,"   and    that 

of  the  boy  or  girl,  if  living  and  resident  where  such  summons  is  not  issued,  the 

within  the  place  where  the  boy  or  girl  defect  is  not  cured  by  the  presence  of 

was   found,    and    if  not,    then   to   the  the  father  at  the  trial  and  his  examina- 

mother,  if  she  is  living  and  so  resident;  tion  as  a  witness. 

and  if  there  is  no  such  father  or  mother,  See,  generally,  supra,  note  i,  p.  1106. 
then  to  the  lawful  guardian,  if  there  is  1.  Session  for  Juvenile  Offenders.  —  Sec- 
one  so  resident;  if  not,  then  to  the  per-  tion  19  of  Mass.  Pub.  Stat.  (1882),  c.  89, 
son  with  whom,  according  to  the  state-  provides  that  "police,  district  and 
ment  of  such  boy  or  girl  and  such  municipal  courts  shall  try  juvenile 
testimony  as  shall  be  received,  he  or  offenders  separate  and  apart  from  the 
she  resides.  Mass.  Pub.  Stat.  (1882),  trial  of  other  criminal  cases  at  suitable 
c.  89,  §  20.  See  also  ^  32.  And  in  times  to  be  designated  therefor  by  said 
Fitzgerald  v.  Com.,  5  Allen  (Mass.)  courts,  to  be  called  a  Session  for 
509,  it  was  held  that  this  summons  is  Juvenile  Offenders,  and  of  which  ses- 
"an  indispensable  prerequisite  to  the  sion  a  separate  docket  shall  be  kept." 
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3.  To  State  Board  of  Lunacy  and  Charity. 

Form  No.  125 31.' 

Commonwealth  oi  Massachusetts. 
(seal)     Suffolk,  ss. 
To  the  State  Board  of  Lunacy  and  Charity,  of  said  Commonwealth: 

You  are  hereby  notified  that  a  complaint  is  now  pending  before 
the  justices  of  the  Municipal  Court  of  the  Charlestown  District, 
holden  in  said  district,  in  the  city  of  Boston,  against  John  Doe,  of 
said  Boston,  a  child  under  fourteen  years  of  age,  in  which  complaint 
it  is  set  forth  that  the  said  child  is,  by  reason  of  neglect,  growing  up 
without  education  and  salutary  control  and  in  circumstances  exposing 
said  child  to  lead  an  idle  and  dissolute  life;  upon  the  complaint  of 
Richard  Roe,  of  sdix^  Boston,  and,  in  order  that  the  members  of  said 
board,  in  person,  or  by  an  agent  duly  appointed  for  that  purpose, 
may  have  an  opportunity  to  investigate  the  case,  attend  the  trial, 
and  protect  the  interest  of,  or  otherwise  provide  for,  such  child,  the 
said  justices  have  appointed  the  twenty-second  day  of  May  current,  at 
7iine  o'clock  in  the  forenoon,  for  the  hearing  of  said  complaint  at  the 
court-house  in  said  district,  of  said  Boston. 

Witness  (concluding  as  in  Form  No.  125S0). 

V.  WARRANT  OR  ORDER  OF  COMMITMENT.^ 


1.  Massachusetts. —  Stat.  (1882),  c.  181, 
§  3,  as  artiended  Sla.i.  (1886),  c.  loi,  §  4. 
See  also  Stat.  (1883),  c.  1 10,  as  amended 
Stat.  (1886),  c.  loi,  §  4.  See,  generally, 
supra,  note  i,  p.  1106. 

2.  Bequisites  of  Commitment  —  Gen- 
erally.—  In  some  states,  a  copy  under 
seal  of  a  judgment  entered  by  the  court 
which  directs  that  a  boy  or  girl  be  sent 
to  a  school  of  reform  is  a  sufficient 
warrant. 

Nebraska.  —  Comp.    Stat.    (1899),    § 

4175- 

Ne7v  Hampshire.  —  Pub.  Stat.  (1891), 
c.  284,  §  14. 

Utah.  —  Rev.  Stat.  (1898),  §  2140. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  2721. 

And  a  commitment  defective  in  form 
is  not  invalid,  provided  the  facts  upon 
which  it  is  based  are  set  out.  Matter 
of  Nichols.  19  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  138.  See  also  Horner's 
Stat.  Ind.  (1896),  §  6213. 

For  the  formal  parts  of  a  warrant  or 
order  of  commitment,  generally,  con- 
sult the  title  Commitment  and  Dis- 
charge, vol.  4,  p.  926. 

Jurisdiction  must  Appear.  —  The 
Maine  statute  provides  that  complaint 
may  be  made  by  "  any  three  respect- 
able inhabitants  of   any  city  or   town 


where "  the  minor  "  may  be  found," 
and  in  Hibbard  v.  Bridges,  76  Me.  324, 
it  was  held  that  a  commitment  which 
recited  that  the  minor  was  brought 
before  the  court  "on  complaint  of  C.  K, 
Bridges,  J.  F.  Lan^naid  and  Benjamin 
Gibben,"  was  insufficient,  it  not  ap- 
pearing that  they  were  "  respectable 
inhabitants  "  of  Portland. 

Residence  of  Minor. —  In  some  states, 
the  commitment  must  show  the  resi- 
dence of  the  minor. 

Maine.  —  Rev.  Stat.  (1883),  c.  142,  §§ 
4,  28. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

89.  §  23- 

Montana.  —  Pen.  Code  (1895).  §  3089. 
Nebraska.  —  Comp.    Stat.    (1899),    § 

4179- 

A'^ew Jersey. —  Gen.    Stat.    (1895),    p. 

2723,  S  31-  ' 

C/tah.  —  Rev.  Stat.  (1898),  §  2145. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897).  §  2725. 

Age  of  Minor.  —  In  some  states,  it  is 
held  that  the  order  of  commitment 
must  show  the  actual  age  of  the  minor, 
so  that  the  authorities  may  know  when 
to  discharge  the  person  committed. 
Cohen  v.  State,  10  Ind.  App.  339.  See 
also  O'Maliar.  Wentworth,  65  Me.  129. 
and  statutes  cited  supra,  note  i,  p.  1 106. 
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ss. 


1.  Generally. 

Form  No.  12532.' 
State  of  Connecticut^ 
Hartford  County. 

To  the  Sheriff  of  the  County  of  Hartford^  or  his  Deputy,  and  to  the 
Superintendent  of  the  State  Reform  School^  situated  in  Meriden, 
in  New  Haven  County,  Greeting: 

Whereas,  John  Doe,  of  the  town  of  Hartford,  in  said  county,  a 
minor  under  the  age  of  sixteen  years,  to  wit,  of  the  age  of  thirteen 
years,  on  the  first  d3.y  oi  January,  a.  d.  i8P7,  and  no  more,  was 
on  X\\e  fifteenth  day  of  April,  a.  d.  i897,  brought  before  me,  Abra- 
ham Kent,  a  justice  of  the  peace  for  said  county,  by  virtue  of  a 
warrant  issued  upon  the  complaint  of  Richard  Roe,  a  grand  juror  (^or 
state  any  other  character  by  reason  of  which  complaint  was  made')  of  said 
town  of  Hartford,  and  found   guilty  of  the  crime  of  (Jlere  state  the 


Term  of  Imprisonment.  — A  commit- 
ment in  part  as  follows,  "  that  the  said 
Francis  for  the  misdemeanor  whereof 
he  is  convicted  (it  appearing  to  the 
court  that  he  is  under  the  age  of  sixteen 
years)  be  sent  to  the  house  of  refuge, 
there  to  be  dealt  with  according  to  law," 
was  held  sufficient  without  a  statement 
of  the  term  of  imprisonment,  on  the 
ground  that  the  law  fixes  a  period,  to 
wit:  males,  until  their  majority,  and 
females,  until  the  age  of  eighteen  years. 
People  V.  Degnen,  54  Barb.  (N.  Y.)  105. 

Alternative  Sentence.  —  A  sentence 
may  be  in  the  alternative. 

Connecticut.  —  Gen.  Laws  (1888),  § 
3680. 

Maine.  —  Rev.  Stat.  (1883),  c.  142,  §§ 

2,  7- 

Oklahoma.  —  Laws  (1895),   c.   28,  §  3. 

Vermont. —  Stat.  (1894),  §§  5228,  5235. 

And  if  a  person  brought  to  a  school 
for  commitment  is  not  received  for 
want  of  room,  the  alternative  sentence 
may  be  enforced.  In  such  case  the 
superintendent  shall  indorse  on  the 
warrant  of  commitment  "  Not  received 
for  want  of  room,"  and  sign  his  name. 
Vt.  Stat.  (1894),  §  5228.  So  also  may  it 
be  enforced  if  a  person  committed  to  a 
school  conducts  himself  in  a  manner 
which  tends  to  corrupt  and  demoralize 
it.  In  such  event,  as  in  the  prior  case, 
an  indorsement  shall  be  made  on  the 
warrant. 

Statement  of  the  important  facts  con- 
nected with  the  proceedings  terminating 
in  a  commitment  shall  be  certified  to  by 
the  judge  and  sent  with  warrant  to  the 
superintendent  of  the  school  of  reform. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
I  2177- 


Iowa.  —  Code  (1897),  §  2708. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
89.  §  23. 

Montana.  — Pen.  Code  (1895),  §  3089. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
4179. 

New  fersey.  —  Gen.    Stat.    (1895),    p. 

2723,  §  31- 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8584. 

Utah.  —  Rev.  Stat.  (1898),  §  2145. 

Washington.  —  B  a  1 1  i  n  g  e  r's  Anno. 
Codes  &  Stat.  (1897),  §  2725, 

Wisconsin.  — Stat.  (1898),  §  4968. 

And  in  West  Virginia  (Code  (1891), 
c.  45,  ^  98^,  sub.  VIII)  it  shall  be  the 
duty  of  the  justice  of  the  peace,  when 
committing,  to  annex  to  the  warrant 
the  names  and  addresses  of  the  wit- 
nesses examined  before  him  and  the 
substance  of  the  testimony. 

Precedents.  —  For  other  forms  see  as 
follows,  to  wit:  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  23,  pars.  116,  130;  People 
V.  Turner,  55  111.  280;  Horner's  Stat. 
Ind.  (1896),  ^  6213;  House  of  Refuge 
V.  Indiana  County.  4  Brews.  (Pa.)  112; 
Vt.  Rev.  Laws  (1880).  §  4381. 

1.  Connecticut.  —  Gen.  Stat.  (1888),  g 
3628.  See,  generally,  supra,  note  2, 
p.  III3- 

The  sheriff's  return  may  be  as  follows, 
to  wit: 
"  New  Haven    County,     ss.    Meriden, 

April  77,  1897. 

In  obedience  to  the  within  warrant, 
I  have  taken  and  conveyed  the  within 
named  yis/zw  Doe  to  the  State  Reform. 
School,  at  Meriden,  and  delivered  him 
to  the  Superintendent  thereof,  within 
the  same,  together  with  this  warrant. 
Attest,     Charles  Hatch,  Shen^." 
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crime  charged),  which  will  more  fully  appear  from  the  complaint  and 
judgment  had  hereon,  by  the  files  and  records  of  said  court;  against 
the  peace,  and  of  evil  example,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Whereupon,  it  was  considered  and  ordered  by  said  court,  that  the 
-said  John  Doe  be  committed  to  said  State  Reform  School,  there  to  be 
kept,  from  the  date  hereof,  until  he  shall  reach  the  age  of  twenty-one 
years,  i.  e.,  until  \h^  first  day  oi  January,  ig05,  according  to  the  pro- 
visions of  an  act  to  establish  the  State  Reform  School,  approved 
June  27,  1851,  and  all  acts  and  parts  of  acts  in  addition  thereto, 
unless  sooner  discharged  by  the  Board  0/  Trustees,  whereof  execution 
remains  to  be  done. 

These  are  therefore,  by  authority  of  the  state  of  Connecticut,  to 
command  you  to  take  and  convey  the  said  John  Doe  to  the  State 
Reform  School,  in  the  town  of  Meriden,  in  the  county  of  New  Haven, 
and  him  deliver  to  the  keeper  thereof,  and  leave  with  him  this 
warrant;  and  the  said  keeper  is  hereby  commanded  to  receive  said 
John  Doe  into  his  custody  within  said  State  Refortn  School,  and  him 
keep  within  the  same  until  he  shall  reach  the  age  of  twenty-one  years, 
i.  e.,  until  \\it.  first  day  oi  January,  igOo,  unless  sooner  discharged  by 
the  Board  of  Trustees. 

Dated  at  Hartford,  this  sixteenth  day  of  April,  iB97. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12533.' 

The  State  of  Kansas,  Sha^vnee  County,  ss. 
In  the  matter  of  the  application  for  the 

commitment  of  John  Doe  to  the  State 

Refortn  School,  at  Topeka,  Kansas. 

This  day  this  cause  came  on  to  be  heard  by  me,  Roscoe  Emery, 
judge  of  the  District  Court  of  Shawnee  county,  Kansas,  at  my  office 
at  Topeka  in  said  county,  at  the  hour  of  ten  o'clock  A.  m.,  upon  the 
complaint  hereinbefore  cited.  Present,  John  Doe,  the  accused,  and 
interested  parties  heretofore  notified  according  to  the  statute  in  such 
cases  made  and  provided.  And  having  heard  all  the  testimony,  and 
the  arguments  thereon,  and  having  obtained  the  oath  of  Henry  James 
as  to  the  personal  history,  and  having  obtained  the  certificate  ^  of 
Dr.  C.  M.  Foss,  a  practicing  physician  of  said  Topeka  in  said  county, 
as  to  the  personal  condition  of  the  accused,  I  do  find  that  the  charges 
made  by  the  complainant  are  true;  that  the  six\6.  John  Doe  is  a  resi- 
dent of  Shawnee  county,  Kansas;  that  he  x^  fifteen  years  old;  that  he 
is  a  fit  subject  to  be  committed  to  the  State  Reform  School. 

And  he  is  therefore  ordered  to  be  committed  and  delivered  to  the 
charge  of  the  superintendent  of  said  school,  to  be  safely  kept,  under 
the  direction  of  the  trustees  of  the  State  Board  of  Charitable  Institu- 
tions, until  discharged  by  due  course  of  law. 

Roscoe  Emery,  Judge. 

1.  Kansas.  — Gen.  Stat.  (1897),  c.  131,        2.  Certifleate  of  Health.  — See   infra, 
§  102.     See,  generally,  supra,  note  2,     Form  No.  12541. 
p.  1113. 
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The  State  of  Kansas^  Shaivnee  County,  ss. 

I,  Roscoe  Etnery,  judge  of  said  county,  do  hereby  certify  that  the 
above  is  a  full  and  true  copy  of  the  proceedings,  including  my  find- 
ings, in  said  cause. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name,  and 
affixed  the  seal  of  said  court,  at  Topeka,  Kansas,  this  twenty-fifth  day 
oi  April,  i897. 

(seal)  Roscoe  Emery,  ]udge. 

Form  No.  12534.' 

Commonwealth  of  Massachusetts. 
(seal)     Suffolk,  to  wit: 

The  Municipal  Court  of  the  Charlestown  District  in  the  city  of 
Boston. 

To  the  Sherifif  of  our  County  of  Suffolk,  his  Deputies,  and  the  Consta- 
bles and  Police  Officers  of  the  City  of  Boston  in  said  County^ 
Greeting: 

You  are  hereby  commanded  to  take  charge  oi  John  Doe,  a  boy 
between  the  ages  of  seven  and  seventeen  years,  to  wit:  of  the  age  of 
fourteen  years  as  near  as  can  be  ascertained,  who  at  the  time  of  his 
arrest  resided  in  Boston,  in  said  county,  and  within  said  judicial  dis- 
trict, and  who  has  been  proved  to  said  court,  at  the  session  thereof 
for  juvenile  offenders,  to  be  a  suitable  subject  for  the  Lyman  School 
for  Boys,  and  a  proper  object  for  its  care,  discipline  and  instruction, 
and  deliver  said  boy  without  delay  to  the  superintendent  of  said 
school,  or  other  person  in  charge  thereof,  at  the  place  where  the 
same  is  established.  And  for  so  doing  this  shall  be  your  sufficient 
warrant.  Hereof  fail  not,  and  make  due  return  of  this  warrant  with 
your  doings  thereon. 

Witness,  Henry  W.  Bragg,  Esq.,  at  Boston,  in  said  Charlestoivn  district^ 
th\^  first  day  of  April,  one  thousand  eight  hundred  and  ninety-six. 

Charles  S.  Sullivan,  Clerk. 

Statement. 2 
The  defendant  is  convicted  of  the    crime   of  (^Here   state  offense 
charged).     It  is   proved   by  the  testimony  that  the  defendant  {State 
substance  of  testimony). 

His  parents,  as  near  as  can  be  ascertained,  reside  at  {State  residence). 
Certified  by  order  of  the  court. 

Charles  S.  Sullivan,  Clerk. 

Form  No.  12535. 
(Mo.  Rev.  Stat.  (1889),  §  2878.)' 
State  oi  Missouri,      ) 
City  of  St.  Louis,        >  ss. 
County  of  St.  Louis.  ) 

1.  Massachusetts.  —  Pub.  Stat.  (1882),  officer  serving  it,  a  statement  of  the 
c.  8g,  §  23.  See,  generally,  supra,  note  substance  of  the  complaint  and  testi- 
2,  p.  1 1 13.  mony  given  in  the  case.     Mass.  Pub. 

2.  Statement.  —  Accompanying    the  Stat.  (1882),  c.  89,  §  23. 

warrant,  the  court  or  magistrate  shall         3.  See,  generally,  supra,   note   2,   p. 
transmit  to  the  superintendent,  by  the     11 13. 
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State  of  Missouri  to  Samuel  Short. 

You  are  hereby  authorized  to  take  forthwith  into  your  charge  and 
care  John  Doe,  aged  thirteen  years,  who  has  been  declared  a  dependent 
boy,  and  convey  him  to  the  St.  Louis  training  school  for  minors;  and 
of  this  warrant  you  are  commanded  to  make  due  return  to  this  court 
after  its  execution. 

Witness  my  hand  and  seal  of  tht police  court  of  St.  Louis  th\s  first 
liay  oi  April,  a.  d.  i896. 

(seal)  jffhn  Burke,  Clerk. 

Form  No.  12536. 
(Mont.  Pen.  Code  (1895),  §  3088.)' 
State  of  Montana,  \ 

r  SS 

County  of  Silver  Bow.  \ 

In  the  district  court,  in  and  for  the  second  \\x6\Q\d\  district,  in  and 
for  said  county  and  state. 

Be  it  remembered,  that  on  the  sixth  day  oi  June,  iZ99,'John  Doe,  a 
minor  of  said  county,  was  charged  on  complaint  of  Nathan  Hale, 
brought  before  me,  the  undersigned  judge  of  said  court,  and  upon  due 
proof  I  do  find  that  the  said  John  Doe  is  a  suitable  person  to  be  com- 
mitted to  the  instruction  and  discipline  of  the  state  reform  school. 

Now,  therefore,  it  is  hereby  ordered  that  the  said  John  Doe  be  and 
is  hereby  committed  to  said  reform  school  until  he  attains  the  age  of 
twenty-one  years,  or  until  he  is  legally  discharged  by  the  board  of 
trustees  of  said  school.  And  I  find  upon  the  hearing  of  said  matter, 
that  the  said  John  Doe  was  charged  with  {iiaming  offense'),  that  he  is  a 
resident  of  said  county,  and  of  the  age  oi  fourteen  years. 

That  his  father's  name  is  James  Doe,  he  resides  at  Butte  City,  in  the 
state  of  Montana,  by  occupation  a  carpenter.  That  his  mother's 
name  \s,Mary  Doe,  a  resident  of  the  state  of  Montana,  by  occupation 
a  houseivife.  The  names  of  other  near  relatives  and  their  residences 
are  as  follows:  (^giving  theni). 

Witness  my  hand  this  sixth  day  oi  June,  a.  d.  18PP. 

John  Marshall,  Judge. 
State  of  Montana,         ) 

r  SS 

County  of  Silver  Bow.  \ 

\,  John  Hancock,  clerk  of  the  district  court  of  said  county,  do  hereby 
certify  that  the  Hon.  John  Marshall,  whose  signature  is  appended  to 
the  foregoing  order  of  commitment,  was  at  the  date  thereof,  and  now 
is  the  judge  of  the  district  court  in  and  for  said  county. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  said  court  this  sixth  day  oi  June,  a.  d.  \W9. 

(seal)  John  Hancock^  Clerk. 

Form  No.  12537.* 
The  State  of  Nebraska,  \  ^^      ^^  ^^^  gheriff  of  said  County. 
Gage  County.  j 

Whereas,  John  Doe,  a  minor  under  the  age  of  sixteen  years,  was 
heretofore,  on  the  eighteenth  day  oi  May,  1S86,  convicted  oi  (Here 
state  the  offense)  in  the  Folice  Court  for  the  city  of  Beatrice,  before  F. 

1.  See.  generally,  JK/rfl,  note  2,  p.  1 113.     4i79-     See,    generally,   supra,    note  2, 
%.  Nebraska.  —  Comp.  Stat.  (1S99),  §     p.  1113. 
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B.  Sheldon,  judge  of  said  court,  and  sent  by  him,  together  with  the 
papers  filed  on  said  subject,  to  the  judge  in  and  for  this  county  and 
district;^  and. 

Whereas,  an  order  was  issued  to  the  parents  {or  any  other  person  or 
persons  having  charge^  of  said  minor  requiring  them  to  appear  and  show 
cause  as  required  by  law  why  said  minor  should  not  be  committed 
to  the  State  Industrial  School  for  reformat' en  and  instruction;  and, 

Whereas,  at  the  day  and  place  mentioned  in  said  order,  the  judge 
of  said  District  Court,  in  the  presence  of  the  said  John  Doe,  heard 
the  statement  of  said  John  Doe  and  the  testimony  of  other  witnesses, 
and  was  thereupon  satisfied  that  the  said  John  Doe  was  a  fit  subject  for 
the  said  Industrial  School,  and  did  therefore  commit  Sdixd  John  Doe  to 
the  State  Industrial  Schoolior  reformation  and  instruction  as  aforesaid. 

And  it  further  appearing  that  the  said  John  Doe  is  in  the  charge  of 
(Jlere  state  name  of  the  person  in  whose  charge  he  is)  and  now  residing 
in  Gage  county,  and  was  so  residing  at  the  time  of  his  arrest. 

You  are  therefore  commanded  to  take  the  said  John  Doe  and 
deliver  him  without  delay  to  the  superintendent  of  said  school  or 
other  person  in  charge  thereof,  at  Kearney,  in  the  state  of  Nebraska. 

Witness  my  hand  \.\\\s  first  day  of  June,  a.  d.  \2>86. 

Samuel  Maxwell, 

Judge  of  the  District  Court  of  the  First  Judicial 

District  of  the  State  of  Nebraska. 

Form  No.  12538. 

(N.  J.  Gen:  Stat.  (1895),  p.  2723,  §  30.)' 

To  Charles  Hatch,  sheriff  (or  constable  ox  police  officer): 

You  are  hereby  commanded  to  t^ko.  John  Doe,  a  boy  under  the  age 
of  sixteen  years,  to  wit,  of  the  age  oi  fourteen  years,  as  near  as  can  be 
ascertained,  who  at  the  time  of  his  arrest  resided  in  Hacketisack  and 
who  has  proved  to  be  a  proper  subject  for  the  care,  discipline  and 

1.  Neb.   Comp.  Stat.   (1897),   §  4176,  of  guilty  of  the  crime   chargeci  in   the 

provides   in    part  that  "  when  a  boy  or  complaint    hereto    annexed,    and    was 

girl  of  sane  mind,  under  the  age  of  six-  sentenced   by  me   to   pay  a  fine  of  $50 

teen  years,  shall    be  convicted  before  a  and  costs,  and  committed  to   the  Gage 

Justice  of   the   Peace  or  other  inferior  county  jail  for  fion-payment;  that  the 

court   of  any    crime,    mendicancy,  va-  complaint  and  warrant  hereto  annexed, 

grancy  or  incorrigibility,  it  shall  be  the  and  the  affidavit  ol  fane  Buchanan,  filed 

duty  of  such  magistrate  before  whom  May  21st,  are  all   the   papers   filed   in 

he  or  she  may  be   convicted,  to  forth-  said  cause. 

with   send   such  boy  or  girl,    together  Witness    my    hand    this  21st  day   of 

with  all  the  papers  filed  in  his  office  on  May.  i'&86.        F.  B.  Sheldon, 

the  subject,  under  the  control  of  some  Police  ]\xdg&  oi  th^  City  oi  Beatrice." 

officer,    to    a    judge    of    the    Court   of  See  similar  provisions  as  follows: 

Record."     The  following   form  in   Bu-  Iowa.  —  Code  (1897),  t^  2708. 

chanan   v.   Mallalieu,  25  Neb.  201,  was  Montana.  —  Pen.  Code  (1895),  §  3086. 

held  a  sufficient  certificate  by  the  judge  New  fersey. —  Gen.    Stat.    (1895),    p. 

to  satisfy  the  provision  above,  to  wit:  2722,  §  27. 

"  State  of  Nebraska,  \  North  Dakota.  —  Rev.  Codes  (1895),  § 

Gage  County.           f  ^  '  8582. 

I.  F.  B.  Sheldon,  police  judge  in  and  Utah.  —  Rev.  Stat.  (1898),  ^  2142. 

for  the  city  of  Beatrice,  do  hereby  certify  Washington.  —  Ballinger's    Anno, 

that  Flmer  Buchanan  was,  on    the  i8th  Codes  &  Stat.  (1897),  §  2722. 

day  oiMay,  i2>86,  convicted  on  his  plea  2.  See,  generally,  jw/r^,  note  2,  p.  1113. 
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instruction  of  the  state  reform  school,  and  deliver  said  boy  without 
delay  to  the  superintendent  of  the  said  school,  or  other  person  in 
charge  thereof  at  the  place  where  the  same  is  established,  and  for  so 
doing,  this  shall  be  your  sufficient  warrant. 

Dated  this y^/V^r^^M  day  oi  April,  iS97,  at  Hackensack,  in  the  county 
of  Bergen,  in  the  state  of  New  Jersey. 

John  Marshall^  Judge  Supreme  Court. 

Form  No.  I  2539  ,*      ' 

State  of  New  York,    ) 
Town  of  Huntington,  \  ss. 
County  of  Suffolk.       ) 

In  the  Name  of  the  People  of  the  State  of  New  York. 
To  the  Sheriff,  or  any  Constable  of  said  County,  and  to  the  Super- 
intendent of  the  House  of  Refuge,  established  by  the  Managers  of 
the  Society  for  the  Reformation  of  Juvenile  Delinquents  in  the  City 
of  New  York,  Greeting: 

Whereas,  on  \.\\q.  first  day  oi  June,  i896,  John  Doe  was  brought  for 
examination  before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and 
for  the  town  aforesaid,  by  warrant  duly  issued  by  me  for  his  appre- 
hension, charged  on  the  oath  of  Richard  Roe  with  {liere  state  the  offense 
charged^,  within  the  meaning  and  intent  of  the  statute  in  such  case 
made  and  provided. 

And  whereas,  I,  the  said  justice,  immediately,  and  before  any  pro- 
ceedings were  had,  informed  the  said  accused  of  the  charge  against 
him  and  of  his  right  to  the  aid  of  counsel  in  every  stage  of  the  pro- 
ceedings, and  the  said  charge  'v%as  then  and  there  distinctly  read  to 
the  said  accused,  and  said  accused  was  given  a  reasonable  time  to 
send  for  and  advise  with  counsel. 

And  whereas,  the  said  accused  did  then  and  there  plead  not  guilty 
to  said  charge,  and  was  then  and  there  tried  by  me,  the  said  justice, 
and  such  proceedings  were  had,  competent  testimony  being  taken  in 
the  presence  of  the  accused,  establishing  to  my  satisfaction  the  guilt 
of  the  accused  of  the  offense  as  charged,  the  said  accused  was  duly 
convicted  thereof. 

And  I,  the  said  justice,  having  ascertained  by  sufficient  proof  that 
said  accused  was  under  the  age  of  sixteen  years,  he  was  adjudged  and 
determined  by  me  to  be  a  proper  subject  to  be  committed  to  the 
House  of  Refuge,  established  by  \.\\q.  Managers  of  the  Society  for  the 
Reformation  of  Juvenile  Delinquents  in  the  City  of  New  York. 

And  these  are  therefore  to  command  you,  the  said  sheriff  or  con- 
stable, forthwith  to  convey  and  deliver  the  said  John  Doe  to  the  super- 
intendent of  the  House  of  Refuge,  established  by  the  Managers  of  the 
Society  for  the  Reformation  of  Juvenile  Delinquents  in  the  City  of  New 
York,  and  you,  the  said  superintendent,  are  hereby  commanded  to  re- 
ceive the  said  John  Doe  into  your  custody  in  the  said  House  of  Refuge  y 
there  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  at  Northport,  the  first  day  oi  June,  i896. 

Abraham  Kent.,  Justice  of  the  Peace. 

1.  New  F(JA->&.  — Birds.  Rev.  Stat.  (1896),  p.  2791,  §  8.  See.  generally,  supra^. 
note  2,  p.  1 1 13. 
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2.  On  Transfer  from  Reform  School  to  Jail. 

Form  No.  12540. 

(Vt.  Stat.  (1894),  §  5225.)' 

State  of  Vermont,  \  To  any  sheriff  or  constable  in  the  state, 

Addison  County,    f     *  Greeting. 

By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
manded to  take  the  body  of  the  within  named  John  Doe  and  him 
commit  to  the  keeper  of  the  jail  in  Vergennes,  in  the  county  of  Addi- 
son, within  the  said  prison,  who  is  hereby  commanded  to  receive 
the  said  John  Doe  and  him  safely  keep,  so  that  he  be  had  to  appear 
before  the  county  court  for  said  county  oi  Addisonas  is  within  set  forth. 

Hereof  fail  not,  but  of  this  precept  and  your  doings  thereon  make 
due  return  to  me. 

Given  under  my  hand  at  Vergennes  in  said  county  of  Addison  this 
fifteenth  day  oi April,  a.  d.  \W8. 

James  Black, 
Superintendent  of  Vermofit  Industrial  School. 

VI.  Certificate  of  health.^ 


>■  ss. 


Form  No.  i  2  5  4  i . 

(Mont.  Pen.  Code  (1895),  §  3088.) 
State  of  Montana, 
County  of  Silver  Bow. 

Hiram  Long,  being  first  duly  sworn,  deposes  and  says:  That  he  is  a 
practicing  physician,  duly  licensed  to  practice  medicine  and  surgery 
in  the  state  of  Montana;  that  at  the  request  of  the  Hon.  Dudley  Du 
Bose,  judge  of  the  district  court  in  and  for  said  county,  he  made  a 
careful  medical  examination  ol  John  Doe,  and  as  a  result  of  said 
examination,  he  makes  answer  to  the  following  questions  correctly, 
to  the  best  of  his  knowledge,  judgment  and  belief: 

Has  he  a  perfect  vision  ?     Ans.   Yes. 

Is  he  of  sound  intellect?     Ans.   Yes. 

Has  he  sufficient  bodily  strength  to  receive  instructions  ?  Ans. 
Yes. 

Has  he  any  tendency  to  scrofula  or  consumption  ?     Ans.  No. 

Is  he  perfectly  free  from  any  cutaneous  disorder  ?     Ans.   Yes. 

Is  he  subject  to  epileptic  or  other  tits  ?     Ans.   No. 

Has  he  had  the  smallpox  ?     Ans.   No. 

Has  he  been  vaccinated  ?     Ans.  Yes. 

1.  See,  generally,  supra,  note  2,  school.  See  for  example  the  following, 
p.  1113.  to  wit: 

2.  Fh3rsician's  Certificate.  —  Statutes  in  California.  —  Pen.  Code  (1897),  p. 
some  states  require  the  certificate  of  a  634,  i^  16. 

physician   as   to  the   health    of    a   pro-         Indiana.  —  Horner's    Stat.    (1896),    § 

spective  occupant  of  a  school  of  reform.     6212. 

The  purpose  of  such  statutes  is  to  pre-        Montana.  —  Pen.  Code  (1895),  §^3085, 

vent  admission  of  minors  who  would     3088. 

prove  detrimental  to  the  health  of  said 

1120  Volume  10. 


12541.  JUVENILE  OFFENDERS.  12542. 

Is  he  of  sufficiently  sound  mind  and  bodily  health  to  be  a  proper 
person  to  commit  to  the  state  reform  school  ?     Ans.   Yes. 

Hiram  Long. 
Subscribed  and  sworn  to  before  me  th\s  fifteenth  day  of  April,  iS97. 

Charles  F.  Sweet,  Clerk. 
State  of  Montana, 


County  of  Silver  Bow    '' 

I,  Charles  F.  Sweet,  clerk  of  the  district  court  of  said  county,  do 
hereby  certify  that  Hiram  Long,  whose  signature  is  appended  to  the 
foregoing  certificate,  is  a  reputable  and  respectable  physician  and  sur- 
geon in  said  county. 

In  witness  whereof  I  have  hereunto  set  my  hand,  and  affixed  the 
seal  of  said  court,  this  fifteenth  day  of  April,  iS97. 

(seal)  Charles  F.  Sweet,  Clerk. 

VII.  RECEIPT  FOR  PRISONER. 

Form  No.  12542. 
(Mo.  Rev.  Stat.  (1889),  §  2879.)' 

Training  School  for  Minors. 

Received  this  sixth  day  of  June,  a.  d.  i89P,  the  boy  (or  ^/W)  named 
in  this  warrant. 

(seal)  Samuel  Short,  Superintendent. 

1.  Other  Forms.  —  See  also  similar  forms  in  Starr  &  C.  Anno.  Stat.  111.  (1S96), 
<.  23,  pars.  116,  131. 
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KIDNAPPING. 

By  H.  G.  Connor,  Jr. 

I.  IN  General,  1122. 

1.  IVzi/i  Certain  Intetit,  1123. 

a.  To  Carry  Away  from  Residence^  11 23. 

b.  To  Imprison  Within  State ^  11 24. 

c.  To  Send  Out  of  State,  1125. 

2.  And  Carrying  Away  from  Residence^  1 1 26. 
II.  CHILD  STEALING,  1126. 

1.  In  General^  11 27. 

8,    With  Certain  Intent,  11 28. 

a.  To  Conceal  Child  from  Parents^  11 28. 

b.  To  Extort  Money,  1129. 
III.  SHANGHAIING  SAILOR,  11 29. 


CROSS-REFERENCES. 

See  also  the  titles  ABDUCTION  OF  WOMEN,  vol. 
IMPRISONMENT,  vol.  8,  p.  494;  and 
INDEX  to  this  work. 


I,  p.  93;  FALSE 
the  GENERAL 


I.  IN  GENERAL.1 


1.  Requisites  of  Indictment,  etc.  —  For 
the  formal  parts  of  an  indictment,  infor- 
mation or  criminal  complaint  in  a  par- 
ticular jurisdiction  consult  the  titles 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768; 
Criminal  Complaints,  vol.  5,  p.  930. 

In  General.  —  An  indictment  for  kid- 
napping which  describes  the  offense  in 
the  language  of  the  statute  is  suflScient. 
State  V.  M' Roberts,  4  Blackf.  (Ind.) 
178;  State  V.  Sutton,  116  Ind.  527. 

Negativing  Exceptions .  —  In  State  v. 
Kimmerling,  124  Ind.  382,  it  was  held 
that  an  indictment  for  kidnapping 
must  contain  a  negative  averment  that 
the  act  done  did  not  come  within  the 
exceptions  mentioned  in  the  statute. 

For  statutes  of  the  various  states  re- 
lating to  the  offense  of  kidnapping  see 
as  follows,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  § 
4304. 

Arizona.  —  Pen.  Code  (1887),  §§  308, 
309. 


Arkansas. —  Sand.  &  H.  Dig.  (1894), 
§§  1691-1693. 

California.  —  Pen.  Code  (1897),  §  207, 
208. 

Colorado.  —  Milis'  Anno.  Stat.  (1891), 
g§  1220-1224. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1416. 

Delaware,  —  Rev.  Stat.  (1893),  p.  924, 
§12. 

Florida.  —  Rev.   Stat.    (1892),  §  2399. 

Georgia.  — 3  Code  (1895),  i^^  109-111. 

Idaho.  — Re\.  Stat.  (1887),  §^  6584, 
6585. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  303,  304. 

Indiana.  —  Horner's   Stat.    (1896),   § 

1915. 
Iowa.  —  Code    (1897),  §  4765. 
Kansas.  —  Gen.   Stat.  (1897),  c.    lOO, 

§§  45-47- 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
805,  806. 

Maine.—  Rev.  Stat.  (1883),  c.  118,  § 
19. 
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1.  With  Certain  Intent, 
a.  To  Carry  Away  from  Residence. 


Maryland.  —  Pub.  Gen.  Laws  (i888), 
art.  27,  §§  154,  155- 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
202,  §  30. 

Michigan.  —  Com  p.  Laws  (1897),  § 
I 1494. 

Minnesota.  —  Stat.  (1894),  §§  6467- 
6470. 

Mississippi.  —  Anno.  Code  (1892),  § 
1171. 

Missouri.  — Rev.  Stat.  (1889),  §§  3496, 
3497- 

Montana.  —  Pen.  Code  (1895),  S§  380- 
382. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6669. 

Nevada. — Gen.  Stat.  (1885),  §§4613- 
4615. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  288,  §  18. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1084,  §  197. 

New  York.  — Cook's  Pen.  Code  (1898), 
§  211  et  seq. 

North  Dakota,  —  Rev.  Codes  (1895), 
§§  7110-71 13. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6824,  6825. 

Oklahoma.  —  Stat.  (1893),  §§  1851, 
2110-2113. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1746,  1747. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1014,  §§  7,  8;  p.  1921,  §  2. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
277,  §  21. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  131,  132. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §^  6474-6477. 

Texas.  —  Pen.  Code  (1895),  arts.  626- 
628. 

Utah.  —  K&v.    Stat.    (1898),  §§  4173, 

4174. 

Vermont.  —  Stat.  (1894),  8  4912. 

Virginia.  —  Code  (1887),  §  3681. 

Washington.  —  Ballinger  s  Anno. 
Codes  &  Stat.  (1897),  g§  7049-7051. 

Wisconsin.— StSit.    (1898),     §§    4387, 

4387'»- 

Wyoming.  —  Stat.  (1887),  §§  890, 
891. 

United  States.  —  Rev.  Stat.  (1878),   § 

5525- 

Assault. — At  common  law,  in  an  in- 
dictment for  kidnapping,  it  was  held 
necessary  to  aver  an  assault.     Click  v. 


State,  3  Tex.  282.  And  when  the  in- 
dictment charges  an  assault  and  battery 
only  as  a  part  of  or  mode  of  executing 
a  forcible  abduction,  it  is  not  subject 
to  the  objection  that  it  contains  two 
separate  and  distinct  offenses.  People 
V.  Ah  Own,  39  Cal.  604. 

Asportation.  —  In  an  indictment  for 
kidnapping,  at  common  law,  it  was 
necessary  to  aver  a  carrying  away  or 
transporting  of  the  party  injured  from 
his  own  county  into  another,  unlawful- 
ly  and  against  his  will.  Click  v.  State, 
3  Tex.  282. 

"  Without  Lawful  Authority ." — Where 
these  words  are  used  in  the  statute,  an 
indictment  failing  to  charge  that  the 
acts  of  the  defendant  were  done  "with- 
out lawful  authority"  does  not  allege 
the  ofifense  under  the  statute.  Barber 
V.  State,  13  Fla.  675. 

Intent,  when  an  ingredient  of  the 
ofifense  as  defined  by  statute,  must  be 
alleged.  Ross  v.  State,  15  Fla.  55; 
Boes  V.  State,  125  Ind.  205;  State  v. 
Sutton,  116  Ind.  527;  People  v.  Camp, 
139  N.  Y.  87;  Mayo  v.  State,  43  Ohio 
St.  567;  Smith  v.  State,  63  Wis.  453; 
Cornwall  v.  Reg.,  33  U.  C.  Q.  B.  106. 
But  when  intent  is  not  an  ingredient  of 
the  ofifense  and  the  indictment  alleges 
that  the  defendant  forcibly  took  the 
prosecutrix  "  for  the  purpose  and  with 
the  intent  of  feloniously  employing  her 
for  the  unlawful  use"  of  certain  per- 
sons named,  the  intent  is  surplusage 
and  need  not  be  proved.  People  v. 
Fick.  89  Cal.  144. 

Name  0/  Person  Kidnapped.  — Where 
defendant  was  charged  with  kidnapping 
"  Choy  Fong"  and  the  evidence  showed 
that  the  person's  name  was  "  Toy  Fong," 
it  is  a  question  for  the  jury  whether 
these  names  are  idem  sonans.  People 
v.  Fick,  89  Cal.  144. 

Kidnapping  Free  Negro. —  As  to  the 
requisites  and  sufficiency  of  an  indict- 
ment for  the  statutory  offense  of  kid- 
napping a  negro  to  sell  him  as  a  slave, 
see  State  v.  Whaley,  2  Harr.  (Del.) 538: 
State  V.  Griffin,  3  Harr.  (Del.)  559;  Sute 
V.  Rollins,  8  N.  H.  550;  People  v.  Mer- 
rill, 2  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  590;  State  V.  Weaver,  Busb.  L.  (44 
N.  Car.)  9;  Hamilton  v.  Com.,  3  P.  & 
W.  (Pa.)  142;  State  v.  Watkins.  4 
Humph.  (Tenn.)256. 
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Form  No.  12543. 

(Precedent  in  State  v.  Sutton,  116  Ind.  530.)' 
[(^Commencing  as  in  Form  No.  10693)]^  that  Auzley  Sutton,  on  the 
6th  day  oi  April,  1S86,  at  Dubois  county,  in  the  State  of  Indiana,  did 
then  and  there  feloniously,  forcibly  and  fraudulently  dsxtsX  Joel  R. 
King,  with  the  felonious  and  fraudulent  intention  of  carrying  him, 
the  said  Joel  R.  King,  forcibly  and  against  his  will,  from  his  place  of 
residence,  said  forcible  and  fraudulent  arrest  not  being  then  and 
there  made  in  pursuance  of  any  law  of  this  State  or  of  the  United 
States    {{concluding  as  in  Form  No.  10692).]^ 


b.  To  Imprison  Within  State.^ 

Form  No.  12544. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  56.)* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 

Doe  unlawfully  or  forcibly  inveigled,  enticed,  or  confined  Henry  RoCy 

with  intent  to  cause  the  ssxd  Henry  Roe  "*  to  be  imprisoned  against 

his  will,  against  the  peace  {concluding  as  in  Form  No.  10680'). 


1.  This  is  the  second  count  of  the  in- 
dictment, and  it  was  held  that  this 
count  was  sufficient  under  Horner's 
Stat.  Ind.  (1896),  §  1915.  This  statute 
is  composed  of  two  subdivisions. 
Under  the  first  subdivision  there  must 
be  a  carrying  or  decoying  of  the  person 
against  whom  the  wrong  is  committed, 
away  from  his  place  of  residence 
forcibly  or  fraudulently,  but  under  the 
second  subdivision  it  is  not  necessary 
that  the  person  against  whom  the 
wrong  is  committed  be  compelled  or 
induced  to  leave  his  place  of  residence. 
In  defining  the  crime  embraced  in  the 
second  subdivision,  the  words  "  with 
the  intention  of  having  such  person 
carried  away  from  his  place  of  resi- 
dence "  must  be  employed,  but  the 
crime  embraced  in  the  first  subdivision 
necessarily  involves  the  intentional 
carrying  away  or  decoying,  and  such 
words  need  not  be  used  in  defining  it. 
Boes  V.  State,  125  Ind.  205. 

In  State  v.  Sutton,  116  Ind.  527,  the 
first  count  of  the  indictment  charged 
the  offense  as  follows,  to  wit:  "That 
Auzley  Sutton,  on  the  j-M  day  of  April, 
\%86,  at  the  county  and  State  aforesaid, 
did  then  and  there  feloniously,  forcibly 
and  fraudulently  carry  away  from  his 
place  of  residence  and  imprisonyi?^/  R. 
King  forcibly  and  against  his  will;  that 
said  forcible  and  fraudulent  arrest  of 
him,  the  said  Joel  J?.  King,  was  not 
then  and  there  in  pursuance  of  any 
law  of  the  State  of  Indiana,  nor  in 
pursuance    to  any   law  of  the  United 


States."  It  was  held  that  to  make  this 
count  sufficient  to  charge  the  oflfense, 
other  words  must  be  added  showing 
that  the  arrest  was  unlawfully  made 
for  the  purpose  of  carrying  away  from 
his  residence  the  person  arrested. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

3.  Precedent.  —  In  People  z/.  Congdon, 
77  Mich.  35t,  the  second  count  of  the 
information  charged  that  defendant 
"  wilfully,  and  without  lawful  authority 
therefor,  did  forcibly  and  secretly  in- 
veigle and  kidnap  one  Lizzie  Austin, 
with  intent  to  cause  the  said  Lizzie 
Austin  to  be  secretly  confined  in  the 
State  of  Michigan,  to  wit,  at  Benton 
township,  in  said  county,  against  her 
will,  and  to  be  held  to  service  against 
her  will." 

This  information  was  drawn  under 
How.  Anno.  Stat.  Mich.  (1882).  §  9099 
(Mich.  Comp.  Laws  (1887),  §  11494). 
The  evidence  in  the  case  showed  that 
the  person  charged  to  have  been  ab- 
ducted went  from  the  state  of  Michi- 
gan to  Chicago  freely  and  out  of  natu- 
ral love  for  her  mother,  she  having 
been  previously  adopted  under  the  law 
of  Michigan,  and  it  not  appearing  that 
any  fraud  or  duress  was  used  to  induce 
the  girl  to  leave  her  foster-parents  be- 
yond the  mere  asking  if  she  wanted  to 
go.  The  judgment  of  conviction  of  the 
lower  court  was  set  aside  and  defend- 
ants discharged. 

4.  Alabama. — Crim.  Code  (1896),  § 
4304.     See  also  supra,  note  i,  p.  1122. 
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c.  To  Send  Out  of  State. 

Form  No.  12545. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  56.)* 

{Commencing  as  in  Form  No.  125 J^J^  and  continuing  dawn  to*)  to 

be  sent  out  of  the  state  against  his  will,  against  the  peace  {concluding 

as  in  Form  No.  1068O). 


1.  Precedents.  —  In  Hadden  v.  People, 
25  N.  Y.  373,  the  indictment,  which  was 
sufficient,  charged  that  defendant  did 
"  with  force  and  arms,  and  without 
lawful  authority,  wilfully,  unlawfully 
and    feloniously,     kidnap    one    Robert 

Wallace,  then  and  there  being,  with 
the  intent  to  cause  the  said  Robert  Wal- 
lace to  be  sent  out  of  the  state  of  A^exj 

York,  against  his  will." 

In  Com.  V.  Turner,  3  Met.  (Mass.) 
19,  the  first  count  qf  the  indictment 
charged  that  defendant  "at  Worcester, 
in  the  county  of  Worcester,  unlawfully, 
fraudulently  and  wickedly,  and  with- 
out any  lawful  warrant  or  authority 
whatever,  did  take,  obtain,  and  inveigle 
into  their  custody  and  possession,  Sid- 
ney 0.  Francis,  of  said  Worcester,  a 
minor  child  under  the  age  oi  twenty-one 
years,  and  son  oi  John  F.  Francis,  of 
said  Worcester,  a  free  citizen  of  said 
commonwealth,  with  intent  to  trans- 
port and  send,  and  to  cause  j  be 
transported  and  sent,  the  body  and 
person  of  him  the  said  Sidney  O.  Fran- 
cis from  and  out  of  said  commonwealth, 
without  the  consent  and  against  the 
will  of  said  Sidney  and  of  his  father, 
the  said  Francis;  against  the  peace  of 
the  said  commonwealth,  and  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided."  The  second 
count  alleged  "  that  the  said  Shearer 
and  Turner,  at  Worcester  aforesaid,  in 
the  county  aforesaid,  on  the  said  twelfth 
day  of  September,  unlawfully,  fraudu- 
lently and  wickedly,  and  without  any 
lawful  warrant  or  authority  whatever, 
did  seize,  take,  steal  and  kidnap  one 
Sidney  O.  Francis  of  said  Worcester, 
the  minor  child  and  son  oijohn  F. 
Francis  of  said  Worcester,  a  free  citizen 
of  said  commonwealth,  with  intent  the 
said  Sidney  0.  Francis  to  send  and 
transport,  and  to  cause  and  procure  the 
said  Sidney  O.  Francis  to  be  sent  and 
transported  from  and  out  of  said  com- 
monwealth, without  the  consent  of  said 
Sidney  O.  Francis,  and  against  his  will 
and  against  the  will  and  without  the 
consent   of  said  John  F.  Francis,   the 


said  father  of  said  Sidney,  and  with  in- 
tent also,  against  the  will  of  said  Sid- 
ney a.nA  his  said  father,  the  said  Francis, 
to  sell  and  transfer  the  said  Sidney  O. 
Francis  a.?,  a  slave;  against  the  peace  of 
the  said  commonwealth  and  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided." 

The  second  count  in  this  indictment 
being  unquestionably  good  and  suffi- 
cient, the  court  did  not  consider  the 
question  raised  as  to  the  sufficiency  of 
the  first  count.  See  Mass.  Pub.  Stat. 
(1882),  c.  202,  §  30. 

In  People  v.  Congdon,  77  Mich.  351, 
the  third  count  of  the  information 
charged  that  defendant  "  with  force 
and  arms,  in  and  upon  one  Lizzie  Aus- 
tin, did  make  an  assault,  and  the  said 
Lizzie  Austin  then  and  there,  wilfully 
and  without  lawful  authority  therefor, 
and  without  the  consent  and  against 
the  will  of  the  said  Lizzie  Austin,  did 
forcibly  seize  and  secretly  confine  for 
a  long  space  of  time,  to  wit,  for  the 
space  of  one  day,  at  the  township  of 
Benton,  in  said  county,  with  intent  then 
and  there  to  cause  the  said  Lizzie  Aus- 
tin to  be  sent  out  of  the  State  of  Michi- 
gan, and  did  then  and  there,  afterwards, 
to  wit,  on  the  twenty-third  day  of  July, 
l8<5'<5',  forcibly  send  the  said  Lizzie  Aus- 
tin out  of  the  State  of  Michigan." 

This  information  was  drawn  under 
How.  Anno.  Stat.  Mich.  (1882),  g  9099 
(Mich.  Comp.  Laws  (1887),  §  11494). 
The  evidence  in  the  case  showed  that 
the  person  charged  to  have  been  ab- 
ducted went  from  the  state  of  Michigan 
to  Chicago  freely  and  out  of  natural 
love  for  her  mother,  she  having  been 
previously  adopted  under  the  law  of 
Michigan,  and  it  not  appearing  that 
any  fraud  or  duress  was  used  to  induce 
the  girl  to  leave  her  foster-parents  be- 
yond the  mere  asking  if  she  wanted  to 
go.  The  judgment  of  conviction  of 
the  lower  court  was  set  aside  and  de- 
fendants discharged. 

2.  Alabama.  —  Crim.  Code  (1896),  § 
4304.  See,  generally,  supra,  note  I, 
p.  1122. 


1125 


Volume  10. 


12546.  KIDNAPPING.  12548. 

Form  No.  12546. 
(Precedent  in  People  v.  De  Leon,  109  N.  Y.  227.)* 

[(jCommencing  as  in  Form  No.  10710,  and  continuing  down  to  *)  did]^ 
feloniously  and  willfully  inveigle  and  kidnap  one  Sarah  Bowes,  with 
intent  to  cause  her,  the  said  Sarah  Bowes,  without  authority  of  law, 
to  be  taken  out  of  the  state,  and  to  be  kept  and  detained  against  her 
will. 

[(^Signature  as  in  Form  No.  107 10. y]"^ 

2.  And  Carrying  Away  from  Residence.^ 

Form  No.  12547. 
(Precedent  in  Wallace  v.  State,  147  Ind.  621.)* 

[(Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]3  did 
then  and  there,  feloniously,  knowingly,  and  fraudulently  carry  off  and 
decoy  and  kidnap  Arizona  Wilson  and  Rosa  Wilson  from  their  then 
place  of  residence  in  the  city  of  Indianapolis,  Indiana,  and  carry  the 
said  Arizona  Wilson  and  Rosa  Wilson  away  from  their  then  place  of 
residence  in  the  said  city  and  county  aforesaid,  into  the  city  of 
Evansville,  Indiafia,  said  acts  not  being,  then  and  there,  done  in  pur- 
suance of  the  laws  of  the  State  of  Indiana  or  of  the  United  States 
[(^concluding  as  in  Form  No.  10692). "["^ 

II.  CHILD  STEALING.^ 

1.  This  indictment  was  held  sufficient  the  evidence  should  be  set  out  in  the 
under  Cook's  Pen.  Code  N.  Y.  (1898),  indictment.  Dowda  v.  State,  74  Ga.  12. 
§  211,  subs.  I.  See,  generally,  supra,  For  statutes  re.\a.X.\ng  to  the  offense  of 
note  I,  p.  1122.  child-stealing  see  as  follows,  to  wit: 

2.  The  matter  enclosed  by  and  to  be         Alabama. —  Crim.  Code  (1896).  §4303. 
supplied  within  [  ]  will  not  be  found  in         Arizona.  — Pen.  Code  (1887),  §  465. 
the  reported  case.  Arkansas.  —  Sand.  &   H.  Dig.  (1894), 

3.  The  matter  to  be  supplied  within  §§  1806,  1807. 

[  ]  will  not  be  found  in  the  reported  case.  California.  —  Pen.  Code  (1896),  §  278. 

4.  Precedent.  —  See  also  a  similar  form  Colorado.  —  Mills' Anno.  Stat.  (1891), 
in  Moody  v.  People,  20  111.  315.  §  1224. 

5.  This  indictment  is  drawn  under  Delaware.  —  Rev.  Stat.  (1893),  p.  956, 
Horner's   Stat.   Ind.  (1896),  §  1915,  and  c.  229,  §  4. 

a  conviction  under  it  was  affirmed,  the  Georgia.  —  3  Code  (1895),  ^  no. 

court  holding  that  it  was  not  necessary  Idaho.  —  Rev.  Stat.  (1887),  §  6800. 

to  prove  that  the  persons  carried  away  Illinois.  —  Starr  &    C.    Anno.    Stat. 

had  acquired  a  permanent  residence  at  (1896),  c.  38,  pars.  6,  304. 

the  place  from  which  they  were  taken,  Indiana.  —  Horner's   Stat.    (1896),    § 

proof  that  they  were  at  a  place  where  1916. 

they  had  a  right  to  be  being  sufficient.  Iowa.  — Code  (1897),  §  4761. 

See  supra,  note  i,  p.   1122.  Kansas.  —  Gen.  Slat.  (1897),  c.  lOO,  § 

6.  Bequisites     of    Indictment,    etc.  —  47. 

Generally.  —  See  supra,  note  I,  p.  II22.  Kentucky. — Stat.  (1894),  §§  1156.  I159. 

language  of  Statute.  —  It  is  sufficient  Louisiana.  —  Rev.  Laws  (1897),  §  806. 

that  the  offense  should  be  charged  in  Maryland.  —  Pub.  Gen.  Laws  (1888), 

the  terms  and  language  of  the  statute,  art.  27,  §  2. 

or  so  plainly  that  the  nature  of  the  of-  Michigan.  — Comp.    Laws    (1897),    § 

fense  can  be  easily  understood  by  the  11499. 

jury,  and  the  law  does  not  require  that  Minnesota.  — Stat.  (1894),  §  6467. 
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1.  In  General. 

Form  No.  12548. 

(Precedent  in  Dowda  v.  State,  74  Ga.  13.)* 

[(^Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]2  did 
maliciously  and  fraudulently  lead,  take,  carry  away,  decoy,  entice 
away  one  Sarah  Frances  Pagsdale,  she  being  a  child  under  eighteen 
years  of  age,  from  her  parents,  /.  C.  Ragsdale  and  Minerva  Ragsdale, 
against  their  wills  and  without  their  consent,  contrary  to  the  laws  of 
said  state  \{concluding  as  in  Form  No.  10689).]^ 


Mississippi.  —  Anno.  Code  (1892),  § 
1002. 

Missouri.  —  Rev.  Stat.  (1889),  §  3497. 

Montana.  —  Pen.  Code  (1895),  §  380, 
subs.  2. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6670,  6671. 

Nevada.  —  Gen.  Stat.  (1895),  §§  4613, 
4614. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1084,  §  197. 

New  York. — Cook's  Pen.  Code  (1898), 
§  211,  subs.  2. 

North  Carolina.  —  Code  (1883),  §§  973, 

974. 

North  Dakota.  — Rev.  Codes  (1895), 
§  7t8o. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  ^ 
6825. 

Oklahoma.  —  Stat.  (1893),  §  2180. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

1747- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
{1894),  p.  1014,  §§  7,  8. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§132. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6541. 

Tennessee.  —  Code  (1896),  §  6465. 

Texas.  —  Pen.  Code  (1895),  art.  626. 

Utah.  —  Kev.  Stat.  (1898),  §  4173. 

Virginia.  —  Code  {1887),  §  3713. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7050. 

West  Virginia.  —  Code  (1891),  c.  144, 

§14- 

Wisconsin.  —  Stat.  (1898),  §  4387«- 

Wyoming.— Rev.  Stat.  (1887),  §§ 
890,  891. 

Name  or  Sex  of  Child.  —  The  indict- 
ment should  disclose  the  name  or  sex 
of  the  child.  Com.  v.  Myers,  146  Pa. 
St.  24. 

Age  of  Child.  — Where  the  statute 
punishes  the  kidnapping  of  a  child 
under  a  certain  age,  the  indictment 
should    disclose    that    the    child    was 


under  that  age.  Com.  v.  Myers.  146 
Pa.  St.  24. 

Want  of  Consent.  —  In  Castillo  v. 
State,  29  Tex.  App.  127,  the  court  said 
"  that  the  fact  that  the  statute  prescribes 
that  if  the  person  kidnapped  be  a  fe- 
male under  the  age  of  fifteen  years  it  is 
not  necessary  that  force  should  be  used 
upon  her  in  order  to  constitute  the  of- 
fense, does  not  dispense  with  the  non- 
consent  of  the  female,  whatever  her 
age  may  be.  Consequently  it  is  held, 
that  to  constitute  kidnapping  the  deten- 
tion must  be  against  the  consent  of  the 
person  detained." 

Where  the  statute  provides  that  "  any 
person  who  forcibly  *  *  *  any  child 
under  the  age  of  eighteen  years,  from 
its  parents  or  guardian,  or  against  his 
will,  or  without  his  consent,  is  guilty 
of  kidnapping,"  an  indictment  which 
alleges  the  abduction  of  a  child  under 
the  age  of  eighteen  years,  without  the 
consent  of  its  parents,  naming  them, 
is  sufficient  to  withstand  a  special  de- 
murrer based  upon  the  ground  that  the 
indictment  did  not  negative  the  idea 
that  the  child  was  taken  away  without 
the  consent  of  a  guardian.  Pruitt  v. 
State,  102  Ga.  688. 

Intent.  —  Where  the  statute  inflicts  a 
penalty  for  kidnapping  a  child  with  in- 
tent to  deprive  its  parent  or  parents  or 
other  person  having  the  lawful  charge 
of  said  child,  of  its  possession,  or  with 
intent  to  steal  any  article  of  value 
about  its  person,  an  indictment  omitting 
these  essential  ingredients  of  the  offense 
is  fatally  defective.  Com.  v.  Myers, 
146  Pa.  St.  24. 

1.  This  indictment  was  held  suflScient 
on  demurrer,  under  3  Ga.  Code  (1895), 
§  no.  See,  generally,  supra,  note  6, 
p.  II 26. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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Form  No.  12549. 

(Precedent  in  Pruitt  v.  State,  102  Ga.  689.)' 
[(^Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)]* 
did  forcibly,  maliciously,  and  fraudulently  lead,  take,  and  carry 
away,  and  decoy  and  entice  away,  one  Mary  Smith,  a  female  child 
under  the  age  of  eighteen  years,  from  her  parents,  Patrick  Smith  and 
Mary  E.  Smith,  without  the  consent  of  her  said  parents  [{concluding 
as  in  Form  No.  10689).  p 

2.  With  Certain  Intent, 
a.  To  Conceal  Child  from  Parents.' 

Form  No.  12550. 

(Ala.  Crim.  Code  (i8q6),  g  4923,  No.  33.)* 
(Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  take  or  decoy  away  Henry  Roe,  a  child  under  twelve  years  of 
^ge,  with  intent  to  detain  or  conceal  the  said  Henry  Roe  from  his 
parents  (or  guardian)  against  the  peace  (concluding  as  in  Form  No. 
10680). 

Form  No.  1255  i.^ 

(Commencing  as  in  Form  No.  10716)  do  present  that  heretofore,  to 
wit,  on  the  first  day  oi  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four.,  at  the  county  aforesaid,  and  within 


1.  Exception  was  taken  to  this  in- 
dictment for  that  it  did  not  contain  an 
averment  that  Mary  Smith  was  taken 
without  the  consent  of  her  "  guardian." 
The  court  held  that  such  averment  was 
unnecessary,  as  the  law  did  not  pre- 
sume a  guardian  during  the  life  of  the 
father  of  a  child. 

See  3  Ga.  Code  (1895),  §  no,  and 
supra,  note  6,  p.  1126. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  Precedent.  —  In  State  v.  Angel,  42 
Kan.  216,  the  information,  omitting 
formal  parts,  was  as  follows,  to  wit: 

"  I,  the  undersigned,  county  attorney 
of  said  county,  in  the  name,  by  the 
authority  and  on  behalf  of  the  state  of 
Kansas,  give  information  that  on  the 
Stk  day  of  March,  \%8g,  in  said  county 
of  Elk  and  state  of  Kansas,  one  James 
Angel  did  then  and  there  unlawfully, 
feloniously,  forcibly  and  fraudulently 
decoy,  entice,  take  and  carry  away 
from  one  IV.  B.  Willis,  and  from  the 
residence  of  said  Willis,  in  Elk  county, 
state  of  Kansas,  the  infant  child  of  said 
Willis,  to  wit,  Robert  L.  Willis,  said 
child  being  then  under  the  age  of  three 
years;  and  ^zaA  James  Angel  did  then 
and  there  maliciously,  forcibly  and 
fraudulently  take  and  carry  away  said 


infant  child  as  aforesaid  from  the  state 
of  Kansas  to  the  Indian  territory,  with 
the  intent  then  and  there  to  detain  and 
conceal  said  infant  child  from  said  W. 
B.  Willis,  the  father  thereof;  contrary 
to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of 
Kansas. 

This  information  is  drawn  under 
Kan.  Gen.  Stat.  (1897),  c.  100,  §  47. 
The  evidence  in  the  case  showed  that 
the  mother  of  the  child  had  separated 
from  and  left  her  husband,  taking  the 
child  with  her,  and  that  the  wife  was 
assisted  in  leaving  her  husband  by  the 
defendant,  but  that  the  child,  after 
such  separation,  continued  to  be  in 
the  custody  and  under  control  of  her 
mother.  The  judgment  of  conviction 
in  the  lower  court  was  reversed  and 
the  defendant  discharged. 

4.  Alabama.  —  Crim.  Code  (1896),  § 
4303.  See,  generally,  supra,  note  6, 
p.  1 126. 

6.  This  is  the  first  count  in  the  in- 
dictment in  Com.  v.  Westervelt,  11 
Phila.  (Pa.)  461.  32  Leg.  Int.  (Pa.)  346, 
in  which  case  the  defendant  was  con- 
victed of  kidnapping  "Charlie  Ross." 
The  form  is  also  set  out  in  Wharton's 
Prec.  229.  See,  generally,  supra,  note 
6,  p.  1126. 


1128 


Volume  10. 


12551.  KIDNAPPING.  12553. 

the  jurisdiction  of  this  court,  with  force  and  arms,  etc.,  Charles 
Brewster  Ross  was  then  and  there  a  minoi*  child,  under  the  age  of 
six  years;  and  he  the  said  Charles  Brewster  Ross  was  then  and  there 
in  the  lawful  charge,  care,  and  possession  of  his  parents,  Christian  K. 
Ross  and  Sarah  Ann  Ross,  she  the  said  Sarah  Ann  Ross  then  and  there 
being  the  lawfully  wedded  wife  of  the  aforesaid  Christian  K.  Ross, 
and  they  the  said  Christian  K.  Ross  and  Sarah  Ann  Ross  then  and 
there  lived  and  cohabited  together  as  husband  and  wife,  as  aforesaid; 
and  he  the  said  Charles  Brewster  Ross  was  then  and  there  the  lawful 
child  and  issue  of  them  the  said  Christian  K.  Ross  and  Sarah  Ann 
Ross,  his  wife  as  aforesaid. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  William  Westervelt,  late  of 
the  said  co\xr\X.y,  yeoman,  a.nd  Mary  IVestervelt,  late  of  the  said  county, 
matron,  and  William  Mosher,  late  of  the  said  county,  yeoman,  alias 
William  Henderson,  and  Joseph  Douglass,  late  of  the  said  county, 
yeoman,  alias  Joseph  Clark,  afterwards,  to  wit,  on  the  first  day  of  July, 
in  the  year  aforesaid,  at  the  county  aforesaid,  and  within  the  juris- 
diction of  this  court,  with  force  and  arms,  etc.,  unlawfully,  fraudu- 
lently, willfully,  and  maliciously,  did  decoy,  entice,  lead,  take,  and 
carry  away  the  said  Charles  Brewster  Ross,  out  of  and  from  the  law- 
ful charge,  care,  and  possession  of  the  said  Christian  K.  Ross  and 
Sarah  Ann  Ross,  his  wife  as  aforesaid,  and  him  the  said  Charles 
Brewster  Ross,  from  his  parents  did  then  and  there  unlawfully,  fraudu- 
lently, willfully,  and  maliciously  conceal  and  detain^  with  intent 
thereby,  then  and  there  unlawfully,  fraudulently,  willfully,  and 
maliciously  to  deprive  the  said  Christian  K.  Ross  and  Sarah  Ann  Ross 
of  their  lawful  charge,  care,  and  possession  of  the  said  Charles 
Brewster  Ross  as  aforesaid,  contrary  to  the  form  (concluding  as  in  Form 
No.  10716). 

b.  To  Extort  Money. 

Form  No.  12552.' 

{Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)  did 
unlawfully  and  feloniously  lead,  take,  entice  away  and  detain  one 
Robert  Roe,  a  child  under  the  age  of  sixteen  years,  with  intent  to 
extort  money  from  Samuel  Roe,  the  father  of  said  Robert  Roe,  for  the 
return  of  said  child. 

(Signature  as  in  Form  No.  10710.) 

III.  SHANGHAIING  SAILOR.^ 
Form  No.  i  2  5  5  3 .» 
(Commencing  as  in  Form  No.  10718,  and  continuing  down  to  ♦)  did 

1.  New  York.  —  Cook's  Pen.  Code  be  held  to  service  against  his  will,  to^ 
(1898),  §  211,  subs.  2.  See,  generally,  wit,  as  a  seaman  on  board  of  a  certain 
supra]  note  6,  p.  1126.  vessel  called  the  '  West  Point,'  against 

2.  Precedent.  —  In  Hadden  v.  People,  the  form  of  the  statute." 

25  N.  Y.  373,  the  second  count  of  the        3.  South  Carolina. — Crim.  Stat  (1893), 
indictment  charged  the  defendant  with     §  131.      See,   generally,  supra,  note   i. 
kidnapping  one  Robert  Wallace,  "  with     p.  1122. 
intent  to  cause  said  Robert  Wallace  to 
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unlawfully  attempt  by  force  to  ship  against  his  will  one  Samuel  Short 
as  a  seaman  on  board  the  schooner  "  Three  Brothers,''  a  vessel  then 
lying  in  the  port  of  Charleston,  in  this  state,  by  then  and  there  in  and 
upon  the  body  of  the  said  Samuel  Short,  with  force  and  arms,  making 
an  assault  and  him  the  said  Samuel  Short  then  and  there  beating, 
wounding  and  ill-treating,  and  then  and  there  rendering  the  said 
Samuel  Short  unconscious,  and  while  so  unconscious  him  the  said 
Samuel  Short  carrying  on  board  the  said  schooner  "  Three  Brothers  " 
with  the  intent  by  said  force  to  ship  the  said  Samuel  Short  as  a  seaman 
on  board  said  schooner  "  Three  Brothers"  which  said  vessel  was  then 
lying  at  the  port  of  Charleston  in  this  state,  against  the  will  of  him 
the  said  Samuel  Short,  contrary  to  the  form  {concluding  as  in  Form 
No.  10718). 


LABOR. 

For  Forms  connected  with  Blacklisting,  see  the  title  BLACKLISTING 
EMPLOYEES,  vol.  3,  p.  518. 

For  Forms  of  Indictments  for  Conspiracy  to  Interfere  with  Laborers,  see 
the  title  CONSPIRACY,  vol.  5,  p.  138.- 

For  Forms  in  Proceedings   to  Restrain  Laborers  and  Labor  Organiza- 
tions, seethe  title  INJUNCTIONS,  vol.  9,  p.  822. 

For  Forms  in  Proceedings  to  Settle  Labor  Disputes,  see  the  title  VOL  UN- 
TAR  Y  ARBITRA  TION. 

For  Forms  in  Actions  to  Recover  for  Labor  Performed,  see  the  title 
WORK  AND  LABOR. 
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INNKEEPERS. 

Civil  actions,  11049-11065. 
Criminal  prosecutions,  11066-11077. 
Enforcing  innkeeper's  lien,  11078,  II079. 

INQUEST  OF  DAMAGES. 

By  sheriff's  jury,  11080-11089. 
By  regular  jury,  11090-11094. 
Motion  to  set  aside  inquisition,  11095. 

Ilf  QUESTS— Cross./?e/erence. 

INQUIRY,  WRIT  OY— Cross- Jieference. 

INSANE  PERSONS. 

Appointment  of  conservator,  guardian  or  trustee,  Ill36-lll60i 
Inquest  of  lunacy,  iiog6  et  seq. 

Proceedings  for  commitment  to  asylum,  11161  et  seq. 
Proceedings  for  restoration  to  capacity,  I1280-I1289. 

INSANITY. 

In  civil  cases,  11290, 

In  criminal  cases,  11291,  11292. 

INSOLVENCY:  BANKRUPTCY. 
Action  by  trustees,  11436-11438. 
Affidavit  \vi  forma  pauperis,  11296. 
Appointment  of  receiver,  1135-11367. 
Appraisal  of  property,  11368-11370. 
Arbitration  of  controversy,  11371,  11372. 
Composition  by  bankrupt,  11409-11414. 
Compromise  of  claim,  11373,  11374. 
Criminal  proceedings,  1 1439-1 1441. 
Detention  of  bankrupt  for  examination,  11388,  11389. 
Discharge  of  bankrupt,  11415-11428. 
Examination  of  bankrupt  or  witness,  11390-11393. 
Petition,  11293-11295. 

Pleading  discharge  as  a  defense,  11429-11435. 
Proceedings  upon  petition,  11313-11318. 
Proceedings  upon  reference,  112^^  et  seq. 
Redemption  of  property  from  lien,  11375,  11376. 
Review  of  decision  of  referee  by  court,  11407,  11408. 

1131  Volume  la 


Beferences  Indicate  INDEX.  the  Number  of  Form. 

INSOLVENCY;  BANKRUPTCY—  Cw//«?/^^. 
Sale  of  property,  11377-11387. 
Schedules.  11297  et  seq. 

Seizure  of  bankrupt's  property,  11394-11398. 
Stay  of  proceedings  in  state  courts,  11399-H406. 

INSPECTION  —  Crtfjj-i?^/<fr<'«<:<'. 

INSTRUCTI ONS  —  Cross-Reference. 

INSULTING  LANGUAGE—  <:r^jj-^</>rf«<rd'. 

INSURANCE. 

Civil  actions,  I1442  et  seq. 
Criminal  prosecutions,  w^yi  et  seq. 

INTEREST  —  Cross-Reference. 

INTERLOCUTORY  DECREES  AND  QYi\iY.'^%~  Cross-Reference. 

INTERPLEADER. 

By  order,  11548-11553. 
By  suit,  11542-11547. 

I NTER  PRETERS  —  Cross-Reference. 

INTERROGATORIES  —  Cross-Reference. 

INTERSTATE  COMMERCE  ACT. 

Indictments  for  violations  of  act,  11576-11581, 
Proceedings  in  aid  of  the  commission,  11574,  11575. 
Violations  of  act  considered  by  the  commission,  11554  et  seq. 

INTERVENTION. 

Application  to  intervene,  11582-11586. 
Notice  of  motion,  11587. 
Order,  11588. 

INTOXICATING  LIQUORS. 

Proceedings  in  personam,  11589  et  seq. 
Proceedings  in  rem  ,  p.  590. 

INTOXICATION  —  Cross-Reference. 

INVENTORIES  —  Cross-Reference. 

IRRELEVANT  M.KTTY.^—  Cross-Reference. 

IRRIGATION—  Cross-Reference. 

ISSUES  TO  JURY. 

Feigned  issues,  11785-11796. 

Under  statutory  provisions,  11797  et  seq. 

JAIL  LIBERTIES. 

Bond  or  undertaking,  11832,  11833. 

Bailpiece,  11834. 

Warrant  for  recommitment  of  debtor,  11835. 

JEOPARDY  —  Cross-Reference. 
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JOINDER  OF  ISSUE—  Cross-Reference. 

JOINT  TENANCY  —  Cross-Reference. 

JUDGMENTS  AND  DECREES. 

Actions  on  judgments,  \'z\qfi  et  seq. 

Decrees,  12113  et  seq. 

Docketing,  registering  and  recording  judgment  or  decree,  12162  et  seq. 

Judgments,  \\%-}i^  et  seq. 

Satisfaction  of  judgment,  12175  et  seq. 

JUDICIAL  SALES  —  Cross-Reference. 

JURAT—  Cross-Reference. 

JURIES. 

Clerk's  report  relating  to  jury  tax,  12438,  12439. 

Defaulting  jurors,  12416,  12417. 

Discharge  of  jurors,  12418. 

Formation  of  trial  jury,  12^<^  et  seq. 

Impaneling  grand  jury,  12397,  12398. 

Relating  to  attendance  and  pay,  12419-12437. 

Selecting  and  drawing  jurors,  12229  ^^  ^^9- 

Serving  list  on  defendant  in  capital  cases,  12394-12396. 

Special  venire  facias,  12350  et  seq. 

Summons  to  juror,  12379-12393. 

Venire  facias,  12258  etseq. 

JURISDICTION. 

Over  the  person,  12440^^5'^^. 

Over  the  subject-matter,  12/^$^  et  seq. 

JUSTIFICATION  —  Cross-Reference. 

JUSTIFICATION  OF  SURETIES. 

Affidavit  of  justification,  12467-12514. 
Approval  of  sureties  justifying,  12521. 
Notice  of  justification,  12515-12520. 
Notice  of  objections  to  sureties,  12462,  12466. 

JUVENILE  OFFENDERS. 

Certificate  of  health,  12541. 

Complaint,  12522-12525. 

Notice  or  summons,  12529-12531. 

Order  for  hearing,  12526. 

Receipt  for  prisoner,  12542. 

Warrant  of  arrest,  12527,  12528. 

Warrant  or  order  of  commitment,  12532-12540. 

KIDNAPPING. 

Child  stealing,  12548-12552. 
In  general,  12543-12547. 
Shanghaiing  sailor,  12553. 

iABOR  —  Cross-Reference. 
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